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941 | Shib Dayal v. Sheo Għulam ... | 38 694] 334 | Mahamandal Shashira Prakashak 
944, | Mohan Lal v Indomati . | 39-18 Samity, In the matter of = | 39 570 
254 | Dhandei Kunwar v. Chotu Lal ...' 38 828 | 343 | Raman Lalji v. Gokul Nathji ... | 39 462 
267 | Cheda Lal v. Lachman Prasad... , 37 820 § 343 | Emperor v. [kram-ud-Din .. | 39 331 
273 | Emperor v. Yakub Ali . | 39 678] 353 | Hukumat Rai v. Padam Narain .. | 38 151 
288 | Ejaz Ahmad v. Khatun Begam... 37 8551 355 | Mathura Nath v. Chedu a | 39 626 
293 | Emperor v. Husain Khan .. | 89 690] 857 | Lachman Das v. Ahmad Hasan ... | 3B 105 
297 | Dalip Singh v. Nawal .. | 38 835 | 862 | Victoria Mills Company v. on 
300 | Baid Ram v. Tika Ram nn | 39 A28 Mohan Lal 38 203 
3 205 | Emperor v Khiali l 38 1004 | 364 | Gaya Din v. Sri Bam . | 39 649 
n 308 | H. F. B. D. Ray v. Ram Chan. 867 | Emperor v Chote Lal 39 5848 
dar . | 39 921 368 | Sheo Charan Lal v. Taj Bhai Ali 
$09 | tmporor v. Piari Lal a | 88 3808 Bhai 39 524 
CIl | ` Surja- Kunwari v. Harnarain i 371 | Amir ud-Din v. Khatun Bibi... | 39 518 
“|. Ram .. | 38-166 | 377 | Angelina Reiffsteck* v. Joseph 
1818 | Bhairon Prasad v. Somwarpuri ... | 37 1001 George Reiffsteck .. | 39 862 
$22 | Ram Narain v. Brij Banke Lal ... 39 582. 
i 3 # 
i T 15 ALLAHABAD LAW JOURNAL, FOR May-June, 1917. `. 
390 | Ranjit Singh Bahadur v, Srimati 7 462 Kulsum Fatma v. Ali Akbar ‘... | 39 730 
t Kali Dasi Devi 40 9511] 461 | Emperor v. Hashim Ali .. | 40 307 
398 | Basanta Kumar Roy v, Secretary 463 ' Khuda Baksh v. Emperor . |40 749 
of State 40 337] 4°4, Lalta Prashad v. Sheoraj Singh... | 41 346 
410 | Madhava Surendra Sahi y, Bithal 467 | Emperor v. Lala a | 60 729 
Dag > | 39 151 | 469 | Sita Ram v. Emperor .. | 39 998 
413 | Baji Lat v. Nasal Singh .. | 39 636 | 471 | Lakhpat Rai v. Fakhr-ud-Din ... , #2 190 
415 | Ramjas v. Ram Narain . | 39 796 | 473 | Anurndh Kumar v. Kesho Das ... | 39 783 
420 Syed Ali Mohammad Shah v. 475 | Dal Singh v. King-Emperor . | 39 31 
: ~ Ram Narain 39 797] 485 | Palaniappa Chetty v. Deivasika- | 
“422 }:Kamr-un-Nissa Bibi v, Sughra Bibi! 40 427 | . mony Pandara Sannadhi . | 39 722 
“495 | Madan Gopal y. Sati Prasad =... | 4O 4511 496 | Bijai Misir v, Kali Prasad . 142° 919 
‘427 [Ajndhya Prasad v. Badarul < 502 | Abul Hasan v. Makhdum Baksh | 39 944 
= c Husain 41 35171 605 | Lachman Das v. Mutsaddi Lal 41 886 
“432 |, Manindra Chandra Nandi v. Durga 7 509 | Nandi v. Sarup Lal . | 40 L 
` |" Prasad Singh ` .. | 38 929 | 511 | Naik Ram v. Bhagwan Chand ... | To be 
437.; Ram Chandra v-Bhup Singh ... | 39 280 printeds 
448 | Ramji Lal v. Karan Singh a | 40 424] 518 | Ganesh Prasad v. Bansidhar .., | BE 9904 
450 | Krishna Sah v. Collector of Ba- 514 | Suba Singh v. Mahabir Singh ... | 40 461 
reilly ». | 40 ze | 517 ` Mathura Prasad v Emperor... [414 995. 
i * #®6520 Masood Ali v. Chunnilal .. | 39 464 
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.Annamalai Chetty v, M-L R.M., 
Imtchman Chetty 
55 |-Asha Bibi v, Suleman Ismail 
Atcha 
"GO | In ve A. W. Jamal v, F. Cyril 
Brown 
61 | Byanna v Maung Chiek 
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63 | Byramjee Cowasjee v. Vera Soma- 
bhat 

Maung Maung v. 8 G. Firm 

Maung Shwe Goh v. Maung Inn ., 

Barachi v. King-Emperor ` 

Emperor v. Nga Pyu 

Nga Kyaw Zan Hia v. Emperor .. 

Nga Tok Kyi v. Emperor 
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15 ALLAHABAD LAW JOURNAL, 1917—conold, 
622 | Sundar Nath v. Malla i... | 39 684 | 549 | Moti Lal vi Rem Narain 40 1006 
525 | Beg v. Alla Ditta 38 354] 550 | Mangali Lal v. Abidyar Khan 4i 3 
530 | Bacha Lal v. Emperor 40 700] 557 | Muhammad BETAN v. Maham. s 
~ “632 | Sarasti. Prasad v. Peoples’ Indus: - - er KI mad Hafiz’ ' - -n | AN 233 
trial Bank Limited | 39 729] 565 | Sampat v. Emperor +. | Gel 323 
-584 | Bhairon Prasad v, Kura Mal... 1 40 -578 [- 572 | Muhammad Shis- w. , Mahabir 
538 | Chandan Lal v. Khemraj | 40 156 Prasad wo | 80 445 
540.) Te}:Singh v. Banwari Lal ~... | 4Q° 544] 573 | Ford v. A. D. Meyer ‘BO 417 
541 ken Ali v. Muhammad Sharafat- 574 | Bhola v. Emperor 40 332, 
or |a dah! Khan: at 39-553 | 576 | Matnkdhari-Singh wi Jnisari “lt Ay 652 
544 Rajendra Prasad v Pan tan 
Rai 39 755 ; 
9 
41 I. L. R., BOMBAY Serres, ror May-June, 1917. 
291 | Municipal Corporation of City of 357 | Ganesh Narayan Khare v. Gopal 
i Bombay v. Great Indian Penin- ` Vishnu Apte ki 3 
‘gula Railway Company 38 928} 367 | Ramkrishna Yeshwant Kamat 
300 | Shrinivasdas Bavri v. Meherbai .. 39 627 Adarkar v. President of the’ a 
312 |. Mahomed Haji Essack Blias v. Vengurla Municipality i S81 
Abdul Rahiman .. | 33 694| 372 | Tavakalbhai v. Imatiyaj pegam 
315 | Laxmipatirao Shriniwas Desh- Javje Mirbanesaheb 39 96. 
' pando v. Vonkatesh Trimal , 377 | Ahmad Asmal Muse v. Bai Bibi... 39 83 
Deshpande a | 38 552 | 384 | Govind Bhikaji Mahajan v. Bhau 
847 | Naro Gopal Kulkarni v. Para- ki Lad 39 41 
” ganda 189 23 Ka 
- 19 BOMBAY LAW REPORTER. FOR May-June, 1917, 
388 , Beg v. Allah Ditta 38 354 ı 462 Raja Ranjit Singh Bahadur v. Sri- 
394 | Sulaiman v. Biyaththnma 39 9243 | mati Kali Dasi Debi ..e 40 O81 
401 | Mutu K. A. Ramanadham Chet- 47\ | Moti Lal v, Kundan Lal .. | 39 964 
l 1" tiar v. Vada Lovvai Marakayar | SQ 235 | 480 d: Kumar Basanta Kumar Roy v. 
410 | Deonandan Prashad v. Janki Secretary of State 40 337 
Singh .. | 39 346] 493 | Maharaja Manindra Chandra 
416. Sashi” Bhushan Misra v. Raja Nandi v. F aja Sri Sri Durga Pra- 
|.- Jyoti Prashad Singh Deo ... | 40 139 shad Singh ‘| 38 929 
424 | Mina Kumari Bi®i v. Raja Bijoy 499 | Sahu Ram Chandra v. Bhup Singh 39 280 
| Singh Dudhnria 40 242) 510 | Dal Singh v. Emperor 39 311 
433 a Chand v. Khwaja Ikram- ul. 521 | Empercr v. Ranchodlal Amratlal | 4{ 656 
Khan 39 454} 524) Emperor v, Ibrahim Mir Shikari... | 41 650 
437 Deodandwn Prashad Singh v. Ram 527 | Emperor v. Manuel Philip 41 158 
Dhari Chowdhri 39 958 | 535 | Basappa Shivappa, In re 41 160 
444 | Har Chandi Lal v Sheora} Singh 39 343 | 537 | Emperor v. Nazar Mahomed 41 641 
~ 450 Tricomdas Cooverji Bhoja v. Sri 645 | Parshottam Veribhai v. Chhatra- 
Ji Sri Gopinath Jin Thakur 39 156 sangji Madhavsargji Thakar ... | 40 1002 
456 tT. 5. Murngesam Pillai v. Manicka 549 Sita Kam Bhanu Raov. Sayad S 
'e vasaka Dosika . 139 659 ' ui Khan 142 w% 
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879 | Maung Tun Tha y. Ma Thit ....|-38 809 
388 |-Ram Narayan Singh v. Adhindra | — 
Nath Mukherji “36 932 
403 | Sheikh Akloo v. Sheikh Emaman | 33 899 
412 | Mahim. Chandra Ohowdhury v. 
- Piyari Lal Das -39 213 
425 | Priya Sakhi Debi v. Manbodh Bibi | 37 277 
448 | Allahabad Bank, Ltd. v. Mati Lal 
oa Barman 35 95 
454 |-Rajendra Lal Sur v. Atal Bihari 
- Pe Sur 39 969 
459 | Jawa Nathoo, In re e] 37 48 
e 
see 25 A LAW 
425 Secretary of State v. Maharaja 
ên ft! Radha Kishore Manikya ‘ Baha- 
dur: 38 379 
‘434 | “A: H. Forbes v. Maharaj Bahadur 
Singh 23 632 
445. |. Profulla Kumar Ghose v. Harendra 
Nath Chatterjee - 38 61 
451-} K. Simhachalam v. Rati -Kanta 
Laha ‘GI 183 
454 | Hriday Nath Parai v, Akshay Lal | 
Chaudhuri 9 968 
456 -Rajendra Lal Sur v. Atal Bihari Sur, 39 969 
459 | Ram Chandra Misra v, Ganesh 
är \38Chandra Gangopadhya . | 39 78 
467 | Birendra Kisore Manikya Bahadur 
. lêr, Fuljan Bibi . | 38 469 
469 | Bhasai y. Aminnddi 37 847 
‘478 {Satis Chandra Bose v. Takurdas 
Mandal 39 886 
476 | Bijoy Kumary Addy v. Seoretary 
of State 39 889 
480 | Zamir Munshi v. Bisseswari Debya 
. Chowdhnrain 40 544 
487 | Kumar Basanta Kumar Roy v. 
Secretary of State 40 337 
499 |‘Raja Ranjit Singh Bahadur y. | 
| _Brimati Kali Dasi Debi . | 40 981 
508 |’ Mina Kumari Bibi v. “Raja PAS 
Singh Dudhuria 40 242 
617 : Hamira Bibi v. Zubaida Bibi .. | 36 87 
524 Jhanda Singh v. Sheikh Wahid-ud- 
“Din 36 38 
585 |,\{onmotho Nath Mitra v. District 
Judge, 24-Perganas 0 368 
£37 |"Nobin Chandra Ghosh v, Nilkammal 
Mukhopadhya 36 ll 
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477 | Emperor v. Fateh Chand Agar- 
walla 

524 | Sripat Singh Dugar v. 
Kumar Tagore 


Prodyot 

535 
‘Singh Lachmiram 

Maung Shwe Goh v. Maung Inn.. 


Jagabandhu Shaha v. Magnamoyi 
Dassee 


542 


567 
; Chandra Mukherji 


JOURNAL, ror May-June, 1917. 


547 -Laskari v. Abbas Bepari 


551, Hadish Bepari v. Bogamulla 
Sheikh 
553 | Piran Bibi v, Jitendriya Mohan 
* Mukherjee 


556 Nawab Bahadur of Murshidabad v. 
i - Ahmad Hossein 
Afsar Shaik v, Saurava Sundari 
+ - Dasi : 
Raj Chandra Bhuiya v. Emper or 


560 
564 ' 


567 F Maharaja Manindra Chandra Nandi 


© v. Raja Sri Sri Durga Prashad 
, Singh as 
Deonandan Prashad Singh v. 
1 Ramdhari Chowdhri 
581 | Moti Lal v. Kundan Lal 5 
589  Murngesam Pillai v. Manicka- 


. vasaka 
695 , Thakurdas Moti Lal v, Joseph 
| Tskender I 
606 | Balailal Mookerjee v. Pasupati 


Chatterjee é 

Mahammad Hosein v, gA. W. 
Farby 

Kailas Chandra Datta v. Padma. 
‘kisor Ray 

Ambar Ali v. Lutfe Ali 

Manindra Nath Ghose y, Ashutosh 

_ Ghose 

629 | Syedunnessa Khatun v. Amiruddi 


610 





619 
626 





635 | Hajra Sardar v. Kunja Behari Nag 
. Chaudhury , 
639 ‘Kasim Ali v. Chairman of Munici. 


. pal Commissioners, Chittagong 
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Narottam Das v. Kedar Nath 
Samanta 

Medhoram Hurdeo Dass v. G. C. 
Sett & B. R. Sett > 

Jpgannath Panja v. Mahesh Chan- 

“dra Pal 

Jadav Chandra Sarkar v. Kailash 
Chandra Singh 

Muhamad Ibrahim v. King-Em- 
_ peror 
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698 | Sahn Ram Chandra v. Bhup 4. 
Singh 
707 Maharaja Manindra Chandra | 


Nandi v. Raje Sri Sri Durga 
Prashad Singh ; 
Beatrice Alice Do Ste Croix v. 
Philip De Ste Croix 
17 | Beatrice Alice De Ste Croix v. 
Philip De Ste Croix 
728 | Bhubaneswari Debi v. 
Bhattacharjya 


7il 


Taradhan 
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499 K. P. L. S. Palaniappa Chetty Y. 629 | Bidhu Mukhi Chowdhurani n 
Sreemiath - Deivasikämoñy Pan- Asmatulla 26 669 
~ darn Sannadhi =i 39 722 834 | Midnapur Zemindary Co, yv Seore- 
740 |. Sanat Kimar Das ve India’ ‘Nath tary of State 40 06 
f “Barman 34 609 835 | Jayanuddin Khan v, Jamiruddin 
749 |-Sheikh’ Hunai, Sarit! Chandra Sarkar i "397 916 
Dutta it 20° 38 467 | 889° Sudhanya Bawali v, King-Em.- | ° ` 
“51 | Kala Chand Shaha v. Secretary of peror 41 157 
State -` 38 844] 840 | Raj Kamar Kusari v. King- Em- P 
753 | Raj Kumar Deoty v, Satis ‘Chandra peror 38 437 
Ghosh 40 785] 842 | Beg v, Allah’ Ditta 38 354 
"61 | T. 8. Murngesam Pillai v. Manic. 847 | : Syedannessa Khatun v. Amirnddi 41 353 
kavasaka Desika Guana‘ Sam- 854 ' Kumud Krishna Mandal v. Jogen- 5 
banda 39 659 ' dra Nath Sarkar 41 511 
765 Har Chandi Lal v. Sheoraj . Singh 39 3484 860 | Basiruddin Choudhury v, Afsar 
#69 | Bharat Chandra Nath v. Inasin unessa Bibi 40 683 
i Sarkar .. | 4l 686} 864) Akhil Chandra Saha v. Girish l 
774} Golapdi Meah v. Parno Chandra | h ' Chandra Saha 41 302 
Dutta > m 141 87] 868] Kedar Nath Dey Roy v. Lakhi 
776 | Syam Mandal v. Satinath : Kauta Dey 40 1005 
Banerjee .. | 38 498 | 870! Puma Chandra Chabri v, Tara 
"84 | Kishotranath Banerjee v, Kali Prasad Maity 38 600 
c Dasi Dasi 41 929] 872 E. H. Jolly v. St. Jolm William 
786 Deonandan Prasad Singh v. Ram- Jolly 40 705 
dhari Chowdhri 39 346] 873 | Muhammad Abdul Aziz v. Mir 
794 | Ramendra Nath Ray v. Brojendra |! Tasadduq Husain, -3 
Nath Dass 41 944) 67714. K. A A. K. Ghuznavi v. Ala- 
809 | Prodyot Kumar Tagore v. Sarat habad Bank Ltd, 41 598 
P Chandra Das 40 513| 887| Thakurdas Matilal v. Joseph 
S15 Kali Das Mullick v. East Indian Iskender vee 5 6 
“Railway Co. 40 626} 895 | Haridas Dutla v. Baidya Nath 
818 i Dal Singh v. King-Emperor 39 311 Ghosh dy 646 
826 Ketokey Charan Banerjee v. N. M. s | 
Sarat Kumari Debi 140 999 l 
40 I. L. R, MADRAS Serres, ror May-June, 1917. 
402 | Murugesam Pillai v. Manickava- 556 | King-Emperor v. Musa wa | 36 839 
saka Desika Gnana Sambandha 561 | Venkata Chetty v. Aiyanna f 
- Pandara Sannadhi 39 659 Goundan 36 3817 
410 |‘Seshachala Chetty v. Para Chin- , 581 | Narayanan Chettiar v. Veerappa 
; nasami 40 903 Chettiar 35 918 
529 | Sunkara Venkataratnam v. Sri 585 | Chidambaram Chettiar v, Ayya- 
a Rajah Varadarajah Appa Rao sawmi Thevan K war 
Bahadur 35 213] 589 | Maturi Venkatasubbayya, Inve... | 41 655 
540 | Kudopa Venkayamma v. Kakarla 591 | Venkatakrishnayya, In re .. | 39 294 
Narsamma 35 1601] 694 | Rayarappa Atioti v. Kelappa : 
845 | J. Krishna Row v. President, Kurup 39 74 
Municipal Corporation, Madras 35 -581 f- 693 | Raja of Cochin v. Kittunni Nair 38 503 
547 | C. B. Swami Chetty v. S. T. Ethi- 612 | Boidyo Gauranga Sahn v. Sudevi 
rajuln Nayudu 34 853 Mata 41 589 
50 . P. Radhakrishna Mudaliar v. P. 
Subraya Mudaliar 34 849 
32 MADRAS LAW JOURNAL, ror May, 1917. 
575 | Rangayya Reddy v. Subrahmanya 631 | Mrs Azeeza Joseph v. Corporation 
Aiyar 40 429 ! of Calcutta .. | 36 912 
597 | Boidyo Gauranga Sahn v. Sudevi 636 | Diwakar v. Chandanlal ate [.29 6 
Mata .. AN 589 
615 | Beg v. Allah Ditta —- 38 354 ' Supplement. 
621 | Natesa Pillai v. Ganapathia Pillai 48 1936 |. ' 
627 |. Vutuchurn Ramachandra Reddi v. 1 | Seshachala Chetty v Para Chinna- 
- -- | “Kakutur Audemma dei Tobe a sami is 909 
. printed. 
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91 MADRAS LAW TIMES, ror Aprit-May, 1917. 
= qe dnare ae ern ae ee ee ee anaa ekan = 
385 | T. Rangayya Reddi v. Y. R. EUs 408 | Appan Patrachariar v, Srinivasa- 
rah manya, Aiyar 40 429 chariar a| 40 US 
401 j i Theethalan v. Elaya Rajah 40 s4t] 411 | Pankajammal v. Secretary of 
405 | Nataraja Naiken v. yee State a 140 516 
Pillai 38 339 
5 LAW WEEKLY, ror May, 1917. i 
721 | Ghulumsa Ravuthar v. Visva- 763 | Sannasi Kudumban v, Sivash- 
s nathan Chettiar AO 247 ramania Kone , 980 
725 | Srinivasa, Ranga Row Pantulu v. 767 | Abdul Majeeth Khan Sahib v. C. | 
Raja Kumara Venkata Perumal Krishnamachariar | 40 ziv 
6 Raju 40 8111 776 | Palaniappa Chetty v. Palaniappa 
735 | Chikkam Ammiraju v. Chikkam Chetty | 40 185 
Seshamma 40 352] 769 | Sundaram Ayyar v. Ramachandra | 
740 | Shiyali Subraya Chetty v. Calve > l Ayyar 978 
Subraya Chettiar 37 404] 797 | Rangayya Reddy v. Subramanya 
752 | Subbaya Nadan v. Aiyavoo Reddi | 37 977 Aiyar .. |40 429 
769 | Murugesam Pillai v. Manickava. 817 Seong of State v. Mahadeva | i 
saka Desika Grana Sambandu a Sastrial | 193 
Pandara Sannadhi .. | 39 659 | 830 | Roderiguos v. Ramasaini’ Chettiar | 38 783 
NG 835 | Hussain Saib v. Hassain Saib ... 141 184 
Wi (1917) MADRAS WBEKLY NOTES, rog May GTH, 
‘4138 | Public Prosecutor v, Kayanuyil 2 419 | Sellamana yv. Emperor | 33 629 
Kubnhammad 39 990 420?; Lokasikhamani Mudaliar v. Thia- 
414 | Appala Raja vy. Ranagappa | o> < garoya Chettiar . 445 
- , Naicker '40 6e0 f| 422 | Peria Oodaya Thevan v, Kannappa : l 
417 Narayanan Numbudripad v. Von. | ‘ Chotty 9114 
*- katachela Aiyar ' 40 414} 423 | Chikkam Ammiraju v. Chikkam 
419 | Venkitagiri Pattar v. Zamorin of Seshamma, “| 40 352 
Calicut 40 769] 426 | Subbu Naick v. Rata Iyer , 134 592 
13 NAGPUR LAW REPORTS, ror May-Jone, 1917, 
6S | Remkaranlal vy. Emperor 40 298 a7 | Lava v Emperor .. 140° 689 
'69°| Rughunath v. Sheolal 39 49 |: 89 | Salamsingh v. Hira . 4O 495 
46°) Cliunnilal v. Tikamdas 39 854 90 | Local Government v, ilar Per- A 
£1 | Aba Bakar Abdul Rahiman & Co., “4 - shad 41 646 
v. Rambux z 40 393 96 Hariprasad v. Govindrao 40 542 
20 OUDH CASES, FOR May- Jung, 1917, 
129 | Khushal v, King-Emperor | 40 299 | 164 | Chhoti Begam v. Ram Prasad ...| 39 582 
‘182 | Ram Prashad v. Qadro | 40 232] 171 | Shankar Sahai v, Gajadhar Pra- 
186 | Kesho Singh v. King-Emperor (40 742 sad .. 40 200 
162 | Amir Haidar Khau v Ram Dat .. ! 40 2299] 152 | Badri v. Khurshed Ali Khan i 15 
155 | Shiam Sundar v. Dilganjan Singh 39 5401 190 | Fatch Bahadur Khan v. Jagraj | 
160 Luite Prasad v. RaghubarSingh:.. | 41 9 Kunwar n i 40 180 
ik 4 OUDH LAW JOURNAL, ror June, 1917. 
321 | Mazhar Ali Khan v. Ali Asghar... | 40 361 3€3 Silwanta Shukul v. Maliabir 
334 | Sheikh Karim Bakhsh v, Ida Shukul 85 
Shah 40 331 1.-365 | Jang Bahadar Singh v. ‘Chandrej 
837 Chaudhri Sadho Charan Prasad v Y. | Singh a 174 
PAN ‘Lala Ram Ratan | 40 369] 372 | Tung ‘Nath v. Kandhaiya Lal ! ‘GI 121 
341 | Ram Prasad v. Musammat Qadro | 40 282 | 374 Bhagwati Prasad Singh v. Govind | 
345 | Sughra Begam v, Lachhmi Narain | 40 399 Dat 125 
848 | Mahabir Singh v, Mata Badal 40 402 1 376 | Munshi Har Dayal v, Shyam 
352 | Nageshwar Shukul v. Musammat ` l Narain 1 126 
3 Jasodra 40 288] 380 ! Shiam Sundar v. Dilganjan Singh 39 540 
854 | Ratipal v. Bipin Chandra Chatter} ‘ji | 4 60 | 384) Muhammad Yakub Khan v, Durga 
Prasad . | 40 848 
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269 | Syed Baker Husain v. Rani Ranjit 870 Tamak Keshori Kuar v. Debi Pra- 5 
i Koer a: 777 sad Singh we | 39 750 
993 | Bhupendra Nath Basu v. Musam- 379 | Kumar Satya Niranjan Chakra- 
mat Wajihunnissa Begum - 39 564 varty v. Dwarka Nath Sadhu... | 40 174 
306 | Raghunandan Singh v. Parmesh- 383 | Munshi Abdur Razzak v. Rai 6 
war Dayal Singh 39 779 Bahadur Baijnath Goenka ... | 4O 426 
313 | Janakdular Saran Misser v, Ambica A 886 | Sundar Roy v. Hema Mahto .., 141 191 
Prasad Singh .. | 89 123] 390 | Surajdeo Narain Misser v Surjug 
323 | Maharaja Bahadur Singh v. Prasad Misser 40 227 
Gandauri Singh ` 39 s368 Í 394 | Sheikh Mohammad Abdul Ghafoor | 
450) | Ramchariter Salu v. Ram Narain v. Mahtab Choudhury 41 231 
Sahu l 40 96| 398| Mahant Rachu Gir v, Matant 
353 | Udai Chand v. Jang Bahadur r Raghunath Gir 41 202 
Singh 40 500} 402 Mahant Krishna Dayul Gir v. : 
361 | Sukhdeo Dass v. Rito Singh 39 763° Syed Abdur Ciuffar 40 13 
367 | Rai Hari Prasad Lal v.. Damri 
Singh 9 zeļ | l oo, 
18 PUNJAB LAW REPORTER, FROM A PRIL-F0 Jung, 1917. 
No. No, ; l i 
48 |- Taj Muhammad v, Sayad Muham. €t | Jahangiri Mal v, Kanshi Ram .,,| 4E 64 
mad 126 65 | Saleh v Crewn 42 129 
49 | Nur Muhammad v. Khuda Bakhsh | 34 135 66 | Kamal Din v. Mir Abdulla 38 678 
50 | Amar Nath v. Bulaki Das 38 363 67 | Sokan Lal v. Sardar Khan 32 121 
BL | Thakur Singh v. Bihari Lal 39 1638 63 | Jagat Ram v. Mehr- Din . | 32 628 
52 | Sham Singh v. Gaman ot AAT 69 | Musamimat Rukman Devi v; 
63 | Bur Singh v. Ishar Singh 937 Musammat Shib Devi 32 526. 
54 | Abdal Samad v. Crown hd report-) 701 Ram Jawaya Mal v. Devi Ditta Mal 34 192 
4 able, 71 | Tara Chand v. Kanshi Ram a 1 121 
55 | Fakira v. Pir Bakhsh jai 2 12 | Prabhu v. Nihala, - wa | 36 183 
56 Bifai Kahai Singh v. Rai Bahadur ls ' "3 | Secretary of State v,. Jiwan, i 
-7| Lala Mohan Lal 177 |- |> Bakhsh 4 | 36 is 
54% | Gujar Singh v. Mehr Singh 34 16S 74 | Gurdit Singh v. Crown *.. | 39 482 
58 | Ibrahim v. Akbar 34 209 "5.| Sher Khan v. Crown 4i 155 
5%! Panna Lal v. Dhumi Mal. . 34 156 76 | Locha Ram v. Jindwadda Khan ... | 36 565 
60: | Ilahi Bakhsh v. Rahim Bakhsh . | 34 219| 77 | Diwan Chand v. Sundar 36 199 
61 | Chanan Shah v, Firm of Wadhu , 18 | -Ram Singh v. Batan Singh 36 374 
waj  Ram-Jiwan Mal 42 17 79 | Ghulam Nabi v. Mohkam 36 672 
62 | Kaon v. Crown 42 180 80 | Milawa Ram v. Peoples Bank 
63 | Jiwan v. Musammat Zebo 41 97G ~ India . | 36 618 
h 52 PUNJAB RECORD, ror May-Jone, 1917. 
Civil. Civili—coneld. | 
34} Muhammad Suid v. Tiddoo Mal... | E 40 52 | North-Western Railway y. Ram 
36 | Ram Parshad’ Khanna v.-Uniun Dhan-Shib Lal : 38 600. 
` Bank of India 35 9438 53 | Amir Chand v. Amar Singh we | OE 266. 
36% Musammat Janki v. Naunihal - 39 63 54 | Muhammad Umar v. Munshi Ram 41 802 
87 | Muhammad Yar v. Piran . | aE 304 55 | Kundan Lal v. Shadi Ram 41 809 
35 | Nirinjan Das Jetha Mal v. Kirori 56 | Ahmad v. Samand 41 sis 
Mal a | AL 42 Criminal 5 
“89 | Jahangiri Mal v. Kanshi Ram GI Gi EN 
40 | Rup Chand v. Fazal Ilahi 41 70 24) Gurdit Singh v. Crown 9 482 
41 | Kirpa Ram v. Asa Singh AL 76 25 | Crown v. Thakar Datt 37 478 
42 | Shams-ud-Din v. Ghulam Hassan | 38 653 26 | Rama Nand v. Crown 40 1008 
43 | Allah Dia v. Allah Bakhsh 4i 120 27 | Prem Singh v. Crown 41 67ř 
44 | Thakur Singh v. Behari Lal 39 163 28 | Pal Singh v. Crown 41 980 
K Beg v. Allah Ditta 38 354 29 | Bisakhi v. Crown. 41 587 
Salig Ram v. Chajju 41 222 30 | Kishen Singh v. Crown 41 993 
5. Nanda v. Hira 41 230 ; 
48 | Musammat Hayat v. Rustam ... | $E 239 Revenue. . 
49 | Niranjan Nath v. Afzal Hussain... | 37 777 : 
50 | Musammut Begam v. Jalal Din .. | 42 [3 81 Pat Ram v. Abba Al 34 
51 | Salabat v. Abdul Ralman 41 2&1 ° 4] Abdul Qadir v. Musammat Rubin.. | AL: 473 
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12 PUNJAB WHEKLY REPORTER, ror May-Junz, 1917. 
Owil. | Civil—conold. 
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Azim v. Gopi 40 487 57 | Ram Kishen v, Musammat Hassi! 39 193 

Abdal Rahman v. Sibghatulla 38 788] 58 | Ghulam Sarwar v. Karam Mahi... | 39 204 

tara Chand v. Nirmal Das ` 40 489 59 | Beli Ram v. Thakar a | 39 242 

Kamal Din v. Mir Abdulla 38 678 60 | Phula Singh v. Bur Chand 39 250 

Mahant Ram Singh v, Bhai Ram 

- Singh 39 778 : 

Fateh v. Bhanju Ram | 4&E 730 Criminal. 

Ahamad v. Raja 5 | 39 44 

Shams-ud-din v. Ghulam Hassan... | 38 658 16 | Sardar Muhammad v. ‘Nur Muham- 

Hakim v. Musammat Ghulam | mad 41 331 

Jannat oe 355 17 | Hussain Khan v. Osea 39 806 
‘Kahan Chand v. Musammat Ja- | 18 | Hayata v. Crown 38 961 

wandi | b1 752 19 | Pirthi y. Crown 40 703 
Sant Singh v. Frengu = | 4 755 .20.. Gurditta v. Crown 39 692 
Kirpa Ram v. Asa Singh 4i 76 21 | Sahai Singh y. Crown 41 820 
Bhagwant Singh v. Narinjan | '| 22| Sajad Hussain v. Nanak Chand ... | 39 301 

Singh : 29 

10 SIND LAW REPORTER, ror DecemBer 1916 AND January 1917, 
Page, 
190 | Messrs. Fleming Shaw & Co, v. Haji : 

“Messrs. MacDonald & Co. v. Messrs. - Yusif Ellias O 81 

Holland & Moss 41 539 | 192 | Gerimal v. Crown 40 312 
Musammat Halima v. Mathradas 196 | Firm of Nikoomal Lokoomal v. 

Ramchand ‘40 122 Secretary of State ae | 39 904 
‘Wali Mahomed y. Crown 40 292| 203 | Jeramdas v. Wadero Shah Ali ...' @O 405 
Adoo v. Crown -... | 39 989] 207 | Crown v. Pario a | 40 708 
Sulemanji Ibrahimji v. Pragji | _ 208 | Harchand Jhamatnial v.: Crown | 40 290 

Kalg > .. 139 982! 210 ' Bibi Saran, In the matter of 39 944 

18 CRIMINAL LAW JOURNAL OF INDIA, rrom APRIL ro Jone, 1917, 

Baldeo Lall v. Emperor ' 38 305) 317; Tapeshri Prasad v. Emperor | 38 429 
- Piare Lal v. Emperor 38 308 | 321 | Rahmatulla v. Emperor . | 38 433 
“Nataraja Pathan; In re 38 :309 | 321 | Maung Kala v. Nga Kiş Mya 38 433 
- Chintapili v, Emperor 38 313 | 322 | Jatan Singh v. Oukhia Singh 38 434 
‘Tulsi v. Emperor 38 314] 324 | Saif-ud-Din v. Emperor m | 3B 436 

Nga Tun Nyein v, Emperor 38 316] 325 |.Raj Kumar Kusari v. Registrar of 

Manik Ram Ahir v. Emperor 38 416 |. Joint Stock Companies, Bengal | 38 437 

Imam v. Emperor 38 3181 326 | Sadr-ud-Din v, Musahib Khanam | 38 438 

- Mahadeo v, Emperor 383 318] 327 | Emperor v, Nga Hnin 38 439 

Bharat Das v. Ram Charitur Das 38 3191 329 | Malayil Kottayil Koyassan Kutty, 

Palaniappa Ohettiar v. Rama- In re 38 441 

swami Chettiar .. | 38 321 | 331 | Maung Ba Hla v. Emperor a | 38 443 
Arindra Rajbanshi v, Emperor ... | 38 826 | 332 Official Receiver, Karachi v, Ganga 
Sreenivasa Ayyangar v. Ranga- Ram-Shankar Das 383 444 
_ natham Chettiar .. | 38 327 | 384 | Behari v. Kure . | 38 446 
| Bijoo Singh v. Emperor 38 328 | 335 | Santhappa Sethuram v., Govinda- 
| Gopal v. Emperor 38 329 swamy Kandiyar .' 38 447 
Jiwan Mal v. Beli Ram 38 330 | 386 | Ghulab Oland, In re ' 38 445 
Nga Shwo Zan v. Emperor 38 332 | 337 | Attar Singh v. Emperor 38 721 
Ambica Prasad v. Emperor . | 3B 332] 339 | Gunwant v. Emperor . | 38 723 
Sriuath Roy v. Problat Chuudra | 38 333 | 345 | W. Calogreedy, In re . 38 729 
Dalip Singh v. Nawal . | 38 335 | 346 | Karuppa Gounden v. Emperor ...' 38 730 
Patikaharini v. Vice Chair man, 350 | Sed Rasul v. Emperor . 38 784 

Vishnupur Municipality a | 3B 336] 351 | Nga Paw E v. Emperor . 38 736 
Seonarain Tewari v. Sakhi Chand 352 | Amir Hasan Khan v. Emperor .., | 38 736 

Sahu 38 4171 353 | Kali Dass v. Karam Chand | 38 737 
Asharf Lal v. Emperor 38 419 | 355; Lakanaw v. Emperor w , 38 739 
Hrishi Kesh Mandal v. Abadhaut ss Jagdeo v. Eraperor sag | 38 740 

Mandal a | 33 421) 353 Nga Po Chein v. Emperor . | 38B TAL 
Asrafulla Sarkar v. Emperor ... | 38 422] 360 | Judagi Raut v. Emperor a | 3B [44 
Bonomally Gupta, In the matter of | 3B 423 | 362°) Moora v. Emperor .. | 38 746 
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Bharat v. Emperor 
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Manik Kam Ahir v. Emperor ... 
Rayar, Khan v. Emperor 
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Kamal Mandal v. Emperor 
Emperor v. Bumar Jurio | 
Manrakhan Singh, In re 
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Jagdeo Sahu v. Emperor ` 
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Raghubar Dayal v. Emperor 
Duli Chand Dalal v. Emperor 
Radha Kanta Quin v. Kartic Guin 


-| Bhagava Giriyappa v. Emperor ... 


Khiali v, Emperor ive 
Guja Majhi v. Emperor si 
Doma Sahu v. Emperor fag 
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A Vakil, In the matter.of. _ ae 


750 
761 





Imrat Ali v. Amjad Ali 

Abdul Karim v. Emperor 

Venkatakrishnayya, In re 

Kallu v. Emperor 

Kareem Ranjan Khoji v. Emperor 

Sanker v. Manni 

Sajad Hussain v. Nanak Chand . 

Ram Das Singh v. Emperor 

Emperor v. Chhaba Dolsang 
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Jagdeo v. Emperor , 

Dal Singh v. Emperor 

Chandra Kumar Ghose v. Mohen- 
dra Kumar Ghose soii 

Sanwan v. Emperor 

Pandu Namji Gavande In re 

Emperor v Browning kai 

Rash Behari Singh v. Emperor .. 

Emperor v, Amar Singh ote 

Kesvaier v. Emperor 

Emperor v. Buta Singh ye 

Ikramuddin v. Emperor’ eae 

Ram Shanker v. Emperor 

Janki-Das v. Emperor. 

Budhu Lal v. Chattu Gope 
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Abdul Aziz v. Emperor se. 

Sadasiv Singh v, Emperor ° 

Buta Singh v. Emperor 


Satish Chandra Ghosh v. Emperor. : 


Ahmad Din v. Emperor 

Batasha v. Emperor “ae 
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Gurdit Singh v. Emperor 

Nabin Chandra v. Rajendra N ath 
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1 P. L. W. 415 ww. je 551. 
Badri Bishal v. Batasha 40. L. J. 104 eal 152 
Bai Ganga v. Emperor .. | 19 Bom. L. R. 56; 18 Cr. L. J. 468 | "308 
Baidram y. Tika Ram we | 15 A. L, J. 257; 39 A. 300 we | £28 
Baijnath v. Dulare * Allahabad. High Court we | 582 
Baji Lal v. Nawal Singh 15 A. L. J. 413; 39 A, 388 a 636 
Baker Husain v. Ranjit Koer 2 PL, J. 289; 1 P. L. W. 687 a me 
Bakshi Bindeswari Prasad v. Dheninder Das 2 P. L. J, 162 662 
Bal Gangadhar Tilak v. Emperor . | 19 Bom. L. R. 211; 18 Or, L. J. 567 807 
Balbir Singh v. Amar Singh e | *Allahabad High Cont „(590 
Baldeo Singh v. Brhamdeo Narain Singh „| I P.L. W. 721 ow» | 107 
‘Balwant Rai v. Gheru ww» | *Punjab Chief Court a. | 451 
Balwant Singh v. Sardar Singh a | 200, C. 115 mi 613 
Bandi Din v. Munna Lal a | *Allahabad High Court 931 
Bans Gopal v, Basdeo Singh 4 O. L. J. 122; 20 0. ©. 126 ai 428 
Bapu Apaji Potdar v. Kashinath Sadoba 4 
Gulmire n. | 19 Bom. L. R. 100; 41 B. 438 3 
E s || wee? 103 
Barkamdeo Narain v. Hajari Lal ... | *Patna High Court | 586 
Barkat Ali v. Basant Nunia saa | 210. W. N. 175 | 356 
Basiruddin Baiddy v. Hari Mohan Ghose _s,. | *Oaloutta High Court ‘oe 1, 720 
Batasha v. Emperor » |40.L.0. 82; 18 Cr, L. J. 512 0 | 480 
Beli Ram v. Thakar =. | 59 P. W. R. 1917 > ` 242 
Beni Prasad v. Harnam Das .. | 15 A. L. J, 288; 39 A. 396 | 680 
Bhagwan Bukbsh Singh v. Sardar Singh . | 40. L. J. 97 1 147 
Bhagwan Din v. Shankar Prasad . | l4 A. L. J. 3 (Rev) 520 
Bhagwant Singh v. Narinjan Singh . | 56 P. W. R. 1917 : gi 29- 
Bhagwanti, In the matter of w | L4 AL. J. 671 7 28 
Bhajan Lal v. Chahat Rai .. | LOA. L. J. 325 -176 
Bhiwaji v. Tukaram |: a NIN, Li RIL 15 
Bhupendra Nath - Bah v. Wajihunnissa l i 

Begam sa | 2 P.L. J. 293 E 
Bibi Saran, In the matter of application by „| 108, L. R. 210 944, 
Bijoy Kumar Addy v. Secretary of State . | 25 0. L, J. 476 _ 889 
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Crttack 2 P. L, J. 147 14. 
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Khan h .. | 77 P. W. R. 1917 ; 912 
Brij Behari Singh v. Sheo Sankar Jha’, wo (2P.0.0. 184 1 P. L, Ww. 434; 

š i E (1917) Pat. 108. 85 
Brij Mohan Singh v. Ram Milan Singh .. | 40. L. J. 124 43S 
Brij Raj Kishun v. Rameshwar Singh . | (1917) Pat. 212 925 
Brojendra Kiasore v. Hindusthan Co-Operative 

Insurance Society . 1 25 0. L, J. 238; 21 C. W. N. 482 | 705 
Budhu Lal v. Chattu Gope .. | 21 0. W. N, 269; 25 C. L. J. 193; 

18 Cr. L, J. 497 465 
Bur Singh v. Ishar Singh a | 4P. W. R. 1917 Cr; 18 Cr. L, 7 os 
; 619 987 
Buta Singh v. Emperor l > we | 3 P. R. 1917 Cr; 18 Or: L. J. 508 476 
Buta Singh v. Ishar Singh i we | 16 P. W. R. 1917 ite 644 
Chandi Misser v. Narsingh Roy . | *Patna High Court eae 26 
Chandi Prasad Misra v. Gobind Sahay e, .,. | 1 P. L. W. 499 ghey OE 
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Ghose 28 C.L: J. 66; 21 O. W. N. 549; 
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Daya Shankar y. Raj Kumar 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE Decrse No. 2001 
OF 1915. 

February 8, 1917. 

Present; ~Mr, Justice Fletcher and 
Mr. Justice Richardson. 
Maharaja MANINDRA CHANDRA 
NAN DI—Prawrirr—APPeLLANt 

i VETEUS 


SRINIBASH KASYA AND ANOTHER-—- 


Derenvants— RESPONDENTS, 

Bengal Tenancy Act (VIII B. O. of 1885), ss, 29, 42— 
Landlord and tenant—Colourable evasionot s. 29 by 
stipulation in kebuliyat of two different sums as 
yates of rent, validity o0f— Test. 

In a case where under the terms of a kabuliyai by an 
occupancy raiyat a certain sum is given as cash rent 
payable, and the ress of the rent is stated as not be. 
coming payable until the property comes to be settled 
again, before it can be decided whether the higher 
rent is recoverable, having regard to the provisions 
of section 29 of the Bengal Tenancy Act, it must be 
found and judicially determined which of the two 
sums mentioned in the kabuliyat isthe true rent. [p. 
2, col, 2.) es. 

* If the bigger sum is’ the true rent, the mere fact 
that the landlord has givena temporary remission 
would not deprive him from claiming the true rent 
at a subsequent period. Butif the true rent is the 
smaller sum, then the larger sum cannot be recovered 
if it has been put inthe kabuliyat as an attempt to 
override the provisions of section 29 of the Bengal 
Tenancy Act [p. z, col. 2.] 

Mahamaya Kurv. Kishore Chang, 241 Ind. Cas. 948; 
18 C. W. N. 738; 18 C. L. J. 502, referred to, 


Appeal against the decree of the Distriet 
Judge, Rajshabye, dated the 13th May 1915, 
affirming that of the Mansif, Naogaon, dated 
the 5th November 1914. 


FACTS material to the report will 
appear from the following judgment of the 
District Judge :— 

“This was a suit for rent based upon a 
registered kabuliyat dated the Ist <Ashur 

° 
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1300. Defendant No. 1 has not appeared 
in this Court or in the lower Court. The 
kabuliyat recited that rental was fixed at 
Rs. 17-14-8 but that defendant would pay 
at the rate of Rs. 12 till a fresh settle- 
meng, 

Plaintiff’s case was that defendants were 
served with a notice in 1319 that from 1320 
rent would be charged at the rate of 
Rs. 17-14-38, and the claim was for rent for 
previous years at the Rs. 12 rate; for 1320 
at this rate. 

The lower Court only decreed at the rate 
of Rs. 12 throughout and plaintiff has 
appealed. 

The lower Court has to my mind quite 
rightly based its decision on Mahamaya Kar v, 
Kishore Ohang (1). 

This case appears to be entirely on all 
fours with that one where the Courts held 
that the form.in which the lease was drafted 
was merely a device to get over the provi- 
sions of section 29 of the Bengal Tenancy 
Act, according to which rent cannot be 
enhanced so as to exceed by more than 2 


-annas in the rupee the rent previously pay- 


able by the miyat. In order to bring this 
oase within Nath singh v. Damri Singh (2), 
a gomasta was examined as a witness to 
prove that as there was a dispute between 
the landlord and tenant asto the amount 
of rent payable this was compromised in the 
kabuliyat. 


The lower Court has no confidence in this 
statement, nor should [ be inclined to believe 
it either, and in any case, as pointed out by 


(1) 21 Ind. Cas, 948; 18 C. W. N. 738; 180.L J, 


PVing 
(2) 85:0. 90. 
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the learned Munsif, the broad principle as laid 
down in the case of Mahamaya Kar v. 
Kishore Chang (1) appears to represent 
the law now in a case of this nature, 
which is quite a distinct one from that of 
Nath Singh’s case (2). In my opinion then the 
case was decided quite rightly. The appeal is 
rejected. No order is passed as to costs, 
as respondents did not appear.” 


_ Sir Rosk Behari Ghose (with him Babus 
Ram Charan Matter, Jogesh Chandra De, 
Hemendra Nath Sen and Sarat Coomar Mitter), 
for the Appellant.—The lands which are 
the subject-matter of the present appeal 
were let out to the defendants under a 
kabuliyat in which the rent has been speci- 
fred. The present snit is for the recovery 
of rent under the terms of the kabuliyat. 
' The lands were let out to the defendant on 
a reserved rent. The material qnestion is 
as tothe amount of the actual rent, whether 
Rs. 12 or Rs. 17-14-8. Under section 42 of 
the Bengal Tenancy Act, such rent is to be 
paid by the ratzjat to the landlord as 
may be agreed on between them at the 
time of the admission to the occupation of 


the land. There ought to have been a clear ` 


finding in this case asto the amount of 
the actual rent payable. In Muhamaya 
Kar v. Kishore Ohang (1) there was a 
finding to the effect that the smaller sum 
mentioned in the kabuliyat was the actual 
rent which the rayat was Hable to pay to 
his landlord. The criterion is what was the 
true rent of the holding when the contract 
was entered into. Without finding what 
was the actnal rent fixed by the kabuliyat, 
a Court cannot arrive at the conclusion that 
the stipulation in the kabulzyat was a device 
fo evade the provisions of section 29 of the 
Bengal Tenancy Act, 


JUDGMENT, 


FLETCHER, J.—This appeal is preferred 
against a decision of the learned District 
Judge of Rajshahye, dated the 18th May 
1915, affirming the decision of the Munsif 
at Naogaon. The suit was brought to re- 
cover rent under the terms of a kabulcyat 
for lands that had been let out to the de- 
fendants. The suit was undefended. o The 
case turns on a kabuiiyat in a form which 
my experience for the last few wedéks in 
this Bench shows-is a form which is very 
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largely adopted by the zemindars ia Bengal 
that is, that a certain sum is given as the 
cash rent, if one may use the expression, 
the rest; of the rent, 
heartedness of the landlords not be- 
coming payable uutil the property comes to 
be settled again. It may be suggested, of 
course, in a proper case when the proper 
facts have been found that that is merely a 


means or attempt by the landlord to override e 


the statutory provisions laid down in sgction 
29 of the Bengal Tenancy Act and to enhance 
the rent of the tenants beyond the statutory 
limit. But, of course, before that can be de- 
cided, it has got to be found out and judicial- 
ly determined which of the two sums mention- 
ed in the kabulzyat is the true rent. If the 
bigger sum is the true rent, of course the 
mere fact that the landlord has given a 
temporary remission would not deprive him 
from claiming the true rent at a subse- 
quent period. But if itis found, as in the 
case of Mahamaya Kar v. Kishore 
Chang (1), that the true rent is the smaller 
sum, then the larger sum cannot be recovered 
because it was merely put in the’ kabuliyat 
as an attempt to override the provisions of 
section 29 of the Bengal Tenancy Act. The 
decree of the lower Appellate Court must 
accordingly be set aside and the case must 
go back to the learned Judge of that Court to 
make a finding on the evidence on the record 
which of these two sums, namely, Rs. 12 and 
Rs. 17-14-8 mentioned in the kabultyat is, in 
faot, the true rent agreed to be paid by the 
tenants, and then to dispose of the 
case according to law. We make no order 
as to costs. 

Rucwarpsox, J.—I agree. The question 
is what was the real or true rent of the hold- 


ing at the time the contract was entered into. . 


Decree set aside; 
Uase sent back. 


owing to the tender- ` 
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BOMBAY HIGH COURT. 

Secon8 CIviL Arrear No. 1017 op 1915. 
September 28, 1915. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
GANESB NARAYAN KHARE AND OTHERS 
— APPELLANTS 
versus 


GOPAL VISHNU APTE AND orgers— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 72 
— Execution sale—Purchase by decree-holder without 
leave Of Court, effect of—Equity of redemption, sale of, 
in decree on claim independent of mortgage—Purchase 
by mortyagee for fair value—Redemption, right of, by 
mortgagor and his sons—Trusts Act (II of 1882), s, 90 
— Decree, construction of. 

Disregard of the statutory provision that leave to 
bid should be obtained by a judgment-creditor is 
merely an irregularity of practico, and is not a 
fundamental breach of trust which nullifies the 
apparent effect of the Court sale. It only makes 
the sale voidable under Order XXI, rule 72, Civil 
Procedure Code, and an application to set aside the 
sale on that ground must_be made within the period 
of limitation provided thereof. [p. 6, col. 2.] 

Mahomed Mira Ravuthar v. Savvasi VijayaRaghu- 
nadha Gopalar, 27 J. A. 17;23 M. 227; 4 C. W. N. 228: 
10 M. L. J. 1; 2 Bom. L. R. 640; 7 Sar. P. C. J. 661; 
28 Ind Dec. (N gs ) 561, referred to. 

The violation of the provisions of section 99 (now 
repealed) of the Transfer of Property Act, in bringing 
a mortgaged property to sale upon a money-decree 
unconnected with the mortgage, is an irregularity and 
does not make the salea nulhty. [p. 4, col. 2.] 


Lal Bahadur Singh v. Abharan Singh, 27 Ind. Cas, 
796; 37 A. 165; 13 A. L. J. 188; referred to. 


Where a sale certificate recites that the whole 
property sold is subject to a mortgage and that the 
defendant’s right of redemption is sold, it does not 
in terms exclude any other existing right to redeem 
which there may be in some other co-parcener of the 
defendant. [p. 5, col. 2.] 


The provisions of section 90 of the Trusts Act, 
imposing a trust on a mortgagee, who avails himself 
of his position to gain an undue advantage over the 
mortgagor, do not apply to a case where the mort- 
gagee purchases for a fair price the cquity of redemp- 
tion of the mortgagor-defendant, in pursuance of a 
decree obtained by him ina claim independent of 
the mortgage. [p. 5, col. 2.] 


Martand v. Dhondo, 22 B 624; 11 Ind, Dec. (x. s.) 
999; Kamini Debi v, Ramlochan Sirkar, 6 B. L. R. 
450, distinguished, 


Khiarajmal v. Daim, 32 I. A. 23; 10. L. J. 584; 82 
0, 296; 9 C. W. N. 201 (P.C.); 2 A. L, J. 71; 7 Bom. 
L. R. 1; 8 Sar. P. J. 734, referred to. 


One V., who helda mortgage of the 1st plaintiff's 
property, obtained a decree against the latter on a 
claim independent of the mortgage. He assigned it 


to one L. benami. L. attached the Ist plaintiff’s equity ° 


of redemption in the mortgage, which was brought to 


sale and purchased by R. for a fair price also benami 
for V. R. transferred the right to V, The 1st plaintiff 
and his son, the 2nd plaintiff, sued for redemption 
of the mortgage on the ground that the sale was void 
as the decree-holder had not obtained the Court’s 
sanction to bid and - that in any event, he was 


affected by the provisions of section 90 of the Trasts 
Act: 


Held, (1) that the failure of defendant to get the 
Court’s leave for purchase was an irregularity and 
that the objection was not open tothe Ist plaintiff, 


as he not applied to set aside tho sale; [p, 5, 
col, 2. 


(2) that the provisions of section 90 of the Trusts 
Act did not apply to the case, as this was not a claim 
founded on the mortgage but was independent of it 
and as the defendant purchased for a fair price and 
could not be said to have taken an unfair advantage 
of his position as mortgagee; [p. 5, col. 1.] 

(3 that Ist plaintiff was not, and that 2nd plaintiff 
was, entitled to redeem the mortgage. [p. 5, col. 2.] 


Second appeal from the decision of the 
Assistant Judge, Thana, in Appeal No. 218 
of 1914, reversing the decree passed by the 


Subordinate Judge, Panvel, in Civil Suit No, 
150 of 1918. 


Mr. Coyajee (with him Mr. J. R, Gharpure), 
for the Appellants. 

Mr. Pendse (with him Mr. H. B. Gumaste) 
for the Respondents. 


JUDGMENT. 


Scorr, C. J.—The claim of the plaintiffs 
in this suit is to redeem and recover the 
plaint property. They allege that the 
plaintiff No. 1 (since dgceased) mortgag- 
ed the property with possession to defend- 
ant No. lL by a deed dated the 7th 
September 1888, and that the cause of action 
arose in September 1593. The defendants 
admit the mortgage, but say that in 1902 
the right of redemption was sold in execu- 
tion of a decree of one Mahadeo Vithal Lagu, 
and was purchased by one Raghunath 
Krishna Tilak, from whom it was pur- 
chased by the defendant No.1 onthe 20th 
December 1902. 

The learned Trial Judge finds that in 
1897 the Ist defendant brought a suit 
against the mortgagor for a claim independ- 
ent of the mortgage, and obtaining a 
decree assigned it to Mahadeo Vithal 
Lagu. Lagu, in execution, attached the 
equity of redemption in the mortgaged 
property. The purchaser at the auction 
sale was Raghunath Krishna Tilak, and 
Réghunath in the same year transferred his 
rigat to the lst defendant, The lower Court 
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finds it proved that the assignment of the 
decree to Lagu and the purchase by Raghu- 
nath Tilak were benam? for the ist defendant. 
‘The lower Couct, however, held that the 
purchase by the Ist defendant was valid 
until it was set aside, and not having been 
set aside in execution proceedings was 
binding upon the plaintiffs, and he allowed 
the claim for redemption only in respect of the 
share of the 2nd plaintiff, the son of the origi- 
nal mortgagor. 

From that decree an appeal was preferred 
to the lower Appellate Court, and in the 
memorandum of appeal the finding that 
the decree was in respect of a-claim 
independent of mortgage was not challenged. 
Thelower Appellate Court reversed the decree 
of the Trial Court, and remanded the case for 
taking accounts on the footing that both mort- 
gagors should be allowed to redeem. The 
ground of the decision appears to be this, 
that it being established that the defendant 
No. 1 who was a mortgagee had purchased 


the mortgaged property benamz, he must 
have purchased it without leave to bid, 
and, therefore, the mortgagor could dis- 


regard the sale and could redeem. Appa- 
rently at the base of this conclusion is 
the idea that there must have been some 
fraud, and that fraud would make the 
sale void and not voidable. In my opinion 
the conclusion qf the lower Appellate Court 
is wrong. 

It has been argued on behalf of the 
respondents that the case upon these facts is 
practically identical with that of Mariand 
v. Dhondo (1), As appears, however, 
from the judgment in that case and the 
subsequent case of Husein v. Shankargiri (2), 
it was established that the mortgagee by an 
improper use of his position bad obtain- 
ed the equity of redemption at an under- 
value at a Court sale. That is by no 
means proved here. The auction proceed- 
ings are on the record, which show that 
the equity of redemption of the properly 
which had been mortgaged for Rs, 475, 
fetched Rs, 234 gross and Rs. 214 net and 
that there were thirteen bidders of whom 


the benamidar for the defendant No. 1 
il ” 
(1) 22 B. 624; 11 Ind. Dec. (x. s.} 998. . 


(2) 23 B. 119; 12 Ind. Dee. (x. s.) 79, 


+ 


was the highest.- The bid amounted to 
balf tbe amount for which the ° property 
had been mortgaged, and even if we 
assume that the property was not mort- 
gaged for more than 2/3rdsof its value, 
not a very likely assumption in the Deccan, 
the equity of redemption must be held to 
have fetched a very good price. There is, 
therefore, no reason for treating the case 
on its facts as on all fours with Martand 
v. Dhendo (1). Even, however, if it could 
be so treated, that would be no justification 
for holding that the mortgagor was enti- 
tled to treat the sale as a nullity. The 
decision of the Privy Council in Khiarajmal 
v. Daim (8) shows that where the debt 
sued for in the suit in which the decree 
resulting in the judicial sale is passed is 
not for the mortgage debt, the fact that 
the mortgagee purchased would not be a 
reason for holding that the sale was a 
nullity for want of jnrisdiction, but a case 
of irregularity in procedure only. In this 
connection the observations of the Judicial 
Committee in Malkarjun v. Narhari (4) 
are also very pertinent. It was observed 
there by Lord Hobhouse in deliveringthe 
decision of the Court thate if the sale is 
a reality at all, it is a reality defeasible 
only in the way pointed ont by law.” 

lf the mortgagor’s case is rested upon 
the provisions of section 92 of the Transfer 
of Property Act, before it was amended 
and transferred into the Civil Procedure 
Code, the answer is the same. For it has 
been held in more cases than one that 
the violation of the provisions of ‘section 
99 in bringing the mortgaged property to 
sale upon a money-decree unconnected 
with the mortgage is an irregularity and 
does not justify the Court in holding that 
the sale is a nullity: see Lal Bahadur Singh 
vy. Abharan Singh (5). 


But then it has been contended that the 
mortgagee is merely a trustee for the 
mortgagor, because he is held to have 
purchused without the leave of the Court. 
But if the mortgagee is purchasing not 


(3) 821, A. 23; 1 O, L. J. 584; 32 C, 206; 9,0. W. 


N. 201 (P. C.) 2 A. L. J. 71; 7 Bom. L. R. 1 
0. J. 734. 

(4) 25 B. 337; 5 0. W. N. 10; = Bom. L. R. 927; 27 
I, A. 216; 10 M. L. J 368; 7 Sar. P. O. J. 739. 

(5) 27 Ind. Cas, 795; 37 A. 165; 13 A. L. J. 188, 


1; 8 Sar. P, 
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under a mortgage sale of which he has 
the conduct, as would be the case 
under a power of sale contained in an 
English mortgage, then the prohibition 
upon purchasing is only to be found 
in the Civil Procedure Code, Order XXI, 
rule 72, Which is a reproduction of section 
294 appearing first in the Code of 1877. 
The learned Counsel for the respondents 


sought to base his case upon the deci- 
sion of Mr. Justice Macpherson in 
"Kamini Debi v- Ramlochan Sirkar (6) 


in 1870. But that was a case where a simple 
money-decree had been obtained for money 
which was secured by the mortgage. It was, 
therefore not a case of a decree for a claim 
independent ofthe mortgage, as it is here, 
and the learned Judge in that case thought 
he was justified in applying the rale 
to be deduced from the Bnglish cases 
relating to sales where the seller has the 
conduct of the sale, such as sales under 
mortgages by mortgagees. 


With regard to purchases by jadgment- 
creditors without leave ofthe Court, Lord 
Hobhouse delivering the decision of the 
Judicial Committee in Mahomed Mira 
Ravuthar v.” Savvast Vijaya Raghunatha 
Gopalar (7) made the following observa- 
tious in connection with another Caleutta 
case of Sheonath Doss v, Janki Prosad Singh 
(8). He said: “In this case the Calcutta 
High Court dwelt on the necessity of 
great caution in granting leave to bid: 
indeed, it laid down such conditions as 
would make the granting of leave a very 
rare thing instead of being, as their 
Lordships believe it is, a very common 
thing. These conditions are drawn from 
English practice, partly from cases in which 
the applicant was a trustee or solicitor 
for the debtor, and they are applicable to 
a system under which the decree-holder 
has the conduct of the sale. Doubtless 
the conduct of the sale gives opportunities 
for influencing its course one way or 
another, which do not follow on the 
mere leave to bid. The Civil Procedure 


(6) 5 B. L. R. 450. 

(7) 27 I. A. 17 at p. 28; 23 M, 227; 4 O. W. N. 228; 
JO M. L. J. 1; 2 Bom. L. R. 640; 7 Sar. P. C. J. 661; 8 
Ind. Dec. (N. s.) 561. 


(8) 16 C. 132; 13 Ind. Jur. 262; 8 Ind, Dee. (yN. s.) 
88, 
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Code clearly throws on the Court the 
whole responsibility of conducting the sale.” 
In view of these considerations it is 
diffeult if not impossible to apply the 
provisions of seetion 90 of the Indian 
Trusts Act to the holder of a simple 
money-decree not based upona mortgage. 
It is not a rule of universal application 
that a judgment-creditor should not bid 
at a sale under his decree, for example 
under section 173 of the Bengal Tenancy 
Act- of 1885 the judgment-creditor is ex- 
pressly authorised to bid, 


It appears to me that disregard of the 
statutory provision that leave to bid should 
be obtained by.a judgment-creditor is 
merely an irregularity of practice, and is 
not a fundamental breach of trust which 
nullifies the apparent effect of the Coart 
sole. It only makes the sale voidable 
according to the provisions of the rale of the 
Civil Procedure Code Bat the application to 
set aside the sale upon that ground must 
be made within the period of limitation, 
and that has mot been done here. 


The question remaining to be decided is 
what was in fact sold by the Court in 1902. 
That is substantially a question of fact 
depending upon the evidence of the documents 
in the execution proceeding, and it can 
only be treated as a question of 
law arising for disposal “in second appeal 
on the basis of its involving the construc- 
tion of the sale certificate. In our opinion 
the sale-certificate is not free from ambiguity. 
Tt states that the whole property 
has been mortgaged by the defendant and 
that the defendant’s right of redemption is 
sold. That does not in terms exclude any 
other existing right to redeem which there 
may have been in some other co-parcener. 
We are, therefore, not prepared to hold 
that the learned Judge of the Trial Crart 
was wrong in the conclusion he came to, 
that the 2nd plaintiff's share in the 
equity of redemption remained unaffected. 
We set aside the decree of the lower 
Appellate Court and restore that of the 
Trial Court. As to costs, we think that 
each party should bear his own costs of 
this appeal, but that the costs in the lo wer 
Appellate Court should be borne by the 
With regard to other 
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costs, they are provided for in the judgment 
of the Trial Court. 


HEATON, J.—I entirely agree that the sale 
of the equity of redemption which took place 


in 1902 cannot be treated as non-existant.. 


It never was set aside in the way provided 
by law either by application or by suit. 
The Judge of first appeal recognises this, 
but he regarded the case as one, at least 
this is how I read bis judgment, in which 
tbe mortgagee. in the peculiar cireum- 
stances of the case, had bought, not for 
himself, but as trustee for the mortgagor. 
He regarded the sale, therefore, as a 
perfectly good sale, but one under which 
the interest really belonged to the mort- 
gagor and not to mortgagee. He based 
this conclusion on the case of Martand v. 
Dhondo (1), but he did not find ali the 
facts to exist which would enable the re- 
asoning in Martand v, Dhondo (1) to apply. 
Tf a case of the kind considered in Martand 
v. Dhondo (1) arose now we should, I 
apprehend, have to apply section 90 of 
the Trusts Act, and the first thing to do 
would be to find whether facts existed 
which made section 90 of the Trusts Act 
applicable. Such facts are not stated in 
the judgment of the Judge of first appeal, 
nor do they appear to exist. It seems 
to me, therefore, that the decision of that 
Judge is wrong. But supposing there had 
in truth appeafed facts which did bring 
the case witbin section 89 of the Trusts 
Act, then, in my opinion, the decision might 
perhaps have been different, though I 
do not wish to express a positive opinion 
upon that point, for it is unnecessary to 
do so. 


e Decree set aside. 
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PRIVY COUNCIL. 
APPEAL FROM THE JUDICIAL ComMISgIONER’S 
Court, CENTRAL PROVINCES. 
July 24, 1916. 
Present:— Lord Shaw, Lord Parmoor and 
‘Mr, Ameer Ali. f 
DIWAKAR, MINOR, THROUGH BIS NEXT FRIEND 
RAO BAHADUR INDRARAJ— APPELLANT 
VETSUS 
CHANDANLAL, MINOR, UNDER THE GUARGIAN- 
SHIP OF Afusammat JASODA BAI 


AND CTHERS— RESPON: ENTS. 

Hindu Law—Adoption—Hvidence, nature * of 
Proof. 

“Under the Hindu Law, if once an adoption has 
taken place, the adoptive father cannot subsequently 
revoke it. [p. 7, col. 1 } 

In no case shonld the rights of wives and daughters 
be transferred to strangers or more remote relatives, 
unless the fact of adoption by which that transfer is 
effected, be proved by evidence fr: e from all suspicion 
of fraud, and soconsistent and probable as to give 
no occasion for doubt of its truth. [p. 9, col 1.] 

Lal Kunwar v. Chiranji Lal, 5 Ind. Cas.549 (P. O.) 
3711. AU TM. L. T.57: 140. W. N. 285; 110. L. J. 
172; 12 Bom. L. R. 244: 32 A. 104, 20 M. L. J. 183; 
(1910 M W. N. 8, followed 

Where, in a case of alleged adoption, no deed of 
adoption or book of accounts showing the expenses 
incurred on the alleged adoption was produced, no 
feast was proved to have taken place on the occasion 
of the alleged adoption, the ceremonies said to have 
been performed were of the briefest possible descrip- 
tion, no formal notification was made to the 
authorities, the child's name was not changed, and 
he was never taken to live with his new family or 
recognised by them in any way: 

Held, that all these circumstances went to prove 
that the alleged adoption had never taken place, 
[p. 9 cols. 1 & 2.] i 

Sootrugun Sutputty v. Sabitra Dye, (1834) 2 Knapp 
287; 12 E. R. 489, Lal Kunwar v. Chirangi Lal, 5 Ind. 


Cas. 549 (P.C.1;37 I A.l; 7M. L T. 67; 140. W.. 


N, 285; 11 C. L. J. 172; 12 Bom. L. R. 244; 32 A. 104; 
20 M. L. J. 183; (1910 M. W. N. 8, referred to. 


Appeal from a judgment and decree of 
the Court of the Judicial Commissioner, 
Central Provinces, dated April 16th, 1910, 
reversing those of the Court of the District 
Judge, Bbandara, dated March 8th, 1909. 


FACTS.—The question was whether the 
appellant was adopted by one Mahipat 
Rao as his son. The District Judge decided 
in favour of the adoption, but on appeal the 
Court of the Judicial Commissioner held 
against it. The appellant then brought the 
present appeal. 


Messrs, De Gruyther, K. O., and J. M. Parikh, 
for the Appellant, submitted that the 
oral evidence alone proved the adoption, 
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Sir Robert Finlay, R. C., Sir Erle Richards, 
K. C., and Mr, Dunne, for the Respondents, 
referred to Sootrugun Sutputty v. Sabitra Dye 
(1) and Lal Kunwar v. Chiranji Lal (2), and 
submitted that the adoption was not 
proved. 

Mr. De earvuyther, K. 0., replied referring 
to Mayne on Hindu Taw and Usage, Sth 
Edition, page 202, paragraph 157, and the 
Indian Evidenco, 1872, section 3, laying down 
wher a fact is said to be proved. 

° JUDGMENT. 


Logd Parmoor-—The only question raised 
in this appeal is whether the late Mahipat 
Rao Bhau adopted the appellant Diwkar 
as bis son and heir to the Hatta zamindari 
on the 10th November 1898, If the 
adoption did take place, the adoptive father 
could not subsequently revoke the adoption, 


Tt is not argued that he had apy such 
power. : 
The appellant was born on the 26th 


October 1598, and was the second son 
of Indraraj Bhau. Mabipat Rao was a 
relation on the agnatic side and had had 
- eight children by his deceased ‘wife, all 
of whom had died in infancy, except Gotoo, 
who died in, 1594 aged about sixteen, At 
the time of the alleged adoption Mahipat 
Rao had two young wives, one married 
in 169], and one in 1895, There was no 
reason why he might not have further issue; 
two children were in fact born to him 
at a later date. Both Indraraj and Mahipat 
Rao were zamindars of considerable position, 

There was no deed of adoption and the 
case for the appellant depends almost 
entirely on oral testimony. The Judge 
of the District Court found in favour of 
the appellant. This judgment was reversed 
in the Court cf the Judicial Commissioner, 


Central Provinces. In their Lordships’ 
opinion it is important to appreciate the 
general position of the parties and the 


surrounding circumstances before attempting 
to determine what weight should be attached 
to the evidence called on behalf of the 
plaintiff. 


~ Indraraj, the appellant’s father, resided 
at Fulebur. Mahipat Rao with his 

(1) (1834) 2 Knapp 287 at pp. 290, £91; 12 B. R. 
489 


(2) 5 Ind. Cas, 549 (P. O); 37I A. 17M. L. T. 
67; 140. W. N £85; 11 C. L.J. 172; 12 Bom. L B. 
244; 32 A. 104; 20 M. L J, 188; (1910) M, W.N. 8, 
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two “wives, respondents Nos, 2 and 3, 
went to Fulchur to be present at the 
appellant’s barsa, a ceremony perfcrm- 
ed twelve days after the birth of an 
infant. They stayed at Fulchur a few days 
after the barsa and the alleged adoption 
ìs said to have taken place on the 10th 
November 1899, Subject to two matters, 
to which attention will be drawn, it is 
clear that Mahipat Rao from the outset 
and during his life consistently denied. 
that the plaintiff was hig adopted son, 
A letter of the 10th February 1899, 
written only threa months after the date 
of the alleged adoption, supports the case 
of the respondents and is Inconsistent with 
that of the appellant. This letter refers 
to arrangements having been made “for 
taking off younger Bhay’s Zalar near 
Pinglai goddess on the 18th February 
1899,” In reference to this letter, Indraraj 
says in his evidence: “The removal of 
the frst hair of a boy in my family is made 
in the temple of Pinglai at Bhandara.” 
When the appellant’s hair was removed 
Mahipat Rao was invited, but for some 
reason or other he was unable to attend, 
It is further stated that Mahipat Rao 
did not bring his children to Bhandara to 
be shaved, and that he had not written 
to Indraraj in reference to the ceremony. 
At some time between the 11th January 
and the end of March 1899, Kaluram 
Pachourey, District Saug r, visited Mahipat 
Rao and hada talk with him about the 
adoption of the boy. Hig evidence is that 
Mahipat Rao told him that the members 
of Lataria Bhan’s family expressed to him a 
desire that the new-born son might be adopt- 
ed by him, but that he did not express his 
willingness, oragree to the proposal. Ip 
August 1902, Indraraj was told by Mr. 
Laurie that Mahipat Rao was denying that 
he had adopted the appellant, and Indrara} 
states that after this denial he had no talk 
with Mahipat Rao about the adoption. The 
evidence of Mr. C. E. Low, who was 


- Deputy Commissioner of Balaghat throngh- 


out the year 1906, is to the same effect. 
He says that Indraraj had a talk with him 
about the marriage of his son (the appel- 
lant), and that Indraraj asked him to per- 
suade Mahipat Rao to admit that he bad 
adopted the appellant. After this Conversa- 
dion Mr. Low saw Mahipat Rao, who said e 
e 
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that he did not admit the adoption and 
could not bear the expenses of the appel- 
lant’s marriage. On the 17th January 
1£07, Indraraj wrote to Mahipat Rao, saying 
that it was eight years since be had taken 
the appellant in adoption, and that the 
marriage ceremony of the appellant could 
not under any circumstances be postponed, 
On the 26th January, Mahipat Rao replied, 
saying that the whole story was false and 
that the act of adoption had not been done 
at all. It is unnecessary to examine fur- 
ther this part of the case, since the Counsel 
for the appellant was unable to point to 
any act or statement of Mahipat Rao which 
in any way admitted the adoption of the 
appellant, except a statement in a letter 
written by Kelkar in 1402, and an alleged 
procession at Hatta on the 2nd June 1901, 
at which date it is said that the appellant 
was taken to Hatta with his natural parents 
with some pomp, and that the visit was the 
occasion of considerable rejoicings. The 
incident of the alleged procession at Hatta is 
put forward as an important factor in the 
plaint of the appellant, but the evidence was 
disbelieved by both Courts, and throws 
suspicion on the appellant’s case. 


Kelkar was the Pleader representing the 
respondents, but called as a witness on 
behalf of the appellant towards the end of 
‘the appellant’s case, A letter said to have 
been written by Kelkar to Indraraj on the 
2nd February 1902 was produced, in which 
Kelkar said that Mahipat Rao admitted that 
the appellant was his son. The importance 
of. the letter is that it supports the view 
that Mahipat Rao did admit on this 
occasion the adoption of the appellant. Kelkar 
himself states that he had a talk about 
adoption with Mahipat Rao subsequent to 
the* letter, and that Mahipat Rao then em- 
“ phatically denied the adoption, and that to 
bis recollection Mahipat Rao never at any 
other time made any admission as to the 
adoption, and that his impression was that 
Mahipat Rao was denying the adoption, and 
that he said so to Mr. Low and Mr. 
Bathurst. Their Lordships cannot attach 
any importance to a letter produced under 
_ such circumstances, and which contains a 
statement in direct contradiction of what is 
proved to be the general attitude gf 
e Mahipat Rao.in denying the adoption of 

6 


8 INDIAN OASES, 


[1917 


p 


the appellant. There is no reason to 
doubt that Mahipat Rao did from the 
outset consistently deny that he had adopt- ` 
ed the appellant, Under these circum- 
stances itis a matter for grave suspicion’ 
that, though it was open to Indraraj_ to 
Commence a suit claiming tot have the 
adoption of the appellant declared valid, 
no such suit was commenced until two 
and a half months after Mahipat Rao’s 
death. 

The case for the respondents is further * 
strongly corroborated by the absenee of 
any reference to expenditure on the 
ceremony of adoption, either in accounts of 
Indraraj or Mahipat Rao. The importance 
of the evidence afforded by accounts has 
been recognised by this Board | Lul Kunwar 
y, Chiranji Lal (2) |: — 

“Having regard to the well-known and 
often proved habits of the Indian people with 
regard to tbe keeping of accounts, record- 
ing their most minnte transactions, the 
non-production of any book, in which any- 
thing connected with the ceremony was 
entered, covers the plaintifi’s case with sus- 
picion,”’ 

The accounts of Indraraj are*set ont in the 
record starting from the 6th November 
1898, and extending over the period in 
which the adoption is seid to have taken 
place. There are a number of items of 
expenses incurred in connection with the 
appellant’s barsa, but nota single item of 
expenditure in reference to the ceremony 
of adoption, or any entry which indicates 
that any such ceremony ever took place, 
It was suggested that the expenses of the 
ceremony of adoption might be found 
in the accounts of Mahipat Rao as 
the adoptive father. Mahipat Raos 
accounts set out in the record tell the 
same story. There is no item of any 
expense incurred inthe ceremony of adop- 
tion, although a considerable sum is inelud- 
ed under the bead of barsa expenses. 

There was no deed of adoption or any other 
formal written record of the event at the time. 
The appellant’s horoscope was produced at the 
hearing by the family astrologer, but if any 
importance is to be attached to this document 
it is not to the advantage of the appellant’s 
case. This docnment was fled on the 25th 
Octoker 1607, The witness alleges that 

e 
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the red ink postscript, reciting the appellant’s 
adoption, was written on his return after 
performing the ceremony, but it is made 
more than suspicious by the addition of 
the names of Mr. Rajaram and Prated, 
The detailed horoscope was prepared two 
years after? the birth of the appellant, but it 
describes bim as the son of his natural 
father and there is no reference to adop- 
tion, except in the passage which has 
been specially translated. This passage pre- 
*dicts evil to the adoptive father eight 
yearse after the appellant’s birth, and it 
is difficult to avoid the conclusion that it 
was prepared after the death of Mahipat 
Rao. Although a deed of adoption, or a 
formal written record of the fact of adop- 
tion, may have to be carefully serntinised 
if forgery is alleged, it is certainly remark- 
able thatin such a case as the present no 
deed or other formal written record can be 
produced which gives any support to the 
claim made on behalf of the appellant. 
This Board in the case of Sootrugun Sutputiy 
y. Sabitra Dye (1) said— 

“Although neither written acknowledg- 
ments, nor the performance of any religious 
ceremonial, are essential to the validity of 
. adoptions, such acknowledgments are usual- 
ly given, and such ceremonies observed, and 
notices given of the times when adoptions 
are to take place, in all families of dis- 
tinction, as those of zemindars or opulent 
Brahmins, that wherever these have been 
omitted, it behoves this Court to regard 
with extreme suspicion the proof offered 
in support of an adoption. I would say, 
that in no case should the rights of wives 
and daughters be transferred to strangers, 
or more remote relations, unless the proof 
of adoption, by whieh that transfer is 
effected, be proved by evidence free from 
all suspicion of fraud, and so consistent and 
probable as to give no ocsasion for doubt of 
its truth.” 


It is an additional factor that no feast is 
proved to have taken place on the occa- 
sion of the adoption, that the ceremonies, 
said to have been performed, were of the 
briefest possible description, that no form 
or notification was made to the authorities, 
that the child’s name was.not changed, 
‘and that he was never taken to live with 


his new family or recognised by them in 
e 
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any way. It is not too much to say that 
not only do their Lordships find no act 
or document to support the claim of the 
appellant, but that, on the contrary, all 
the surrounding circumstances and conditions 
point in the opposite direction and make 
it highly improbable that Mahipat Rao 


did adopt the appellant af the alleged 
date. 
Their Lordships have carefully con. 


sidered the oral evidence and have come 
to the conclusion that, having regard to 
the conditions and circumstances already 
mentioned, it is quite insufficient to support 
the case of the appellant. They agree with 
the view of the Judicial Commissioner and 
think it is unnecessary to analyse the 
evidence in detail. There are, however, 
two witnesses of special importance, Indraraj 
and Mr. Rajaram. Much reliance was 
placed upon the evidence of Mr. Raja- 
ram, but in reality it gives no support 
to the appellani’s claim. Mr. Rajaram 
knew Indraraj, but did not remember to 
have seen Mahipat Rao except on one or 
two occasions in Fulchur. He remembered 
going to Fulchur from Gonda on one 
occasion, and sat in the mandap which 
was erected for receiving guests for some 
ceremony. He was received by Mahipat 
Rao, but cannot recollect whether he said 
to him that he had a mind to adopt the 
appellant, or that he had adopted him. 
He was present about half an hour, and 
no ceremony of any kind was performed 
in his presence. He did not consider the 
talk of any importance to him in his 
private or official capacity. He is not 
prepared to contradict Mahipat Rao if he 
said that he merely intended to adopt 
the plaintiff, but that there was no formal 
or complete adoption, It is on this evi- 
dence that the District Judge appears 
largely to base. his opinion that the 
appellant had been adopted by Mahipat 
Rao, but their Lordships cannot attach 
the same weight and importance to it, and 
consider if to fall far short of the 
requirements necessary to establish the 
fact of adoption when there is no deed 
or formal written document, and all the 
surrounding facts point to a different 
conqjusion. 

* The inconsistencies in the case put for- 


aan 
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ward on behalf of the appellant are attempt- 
ed to be explained on the view that Mahipat 
Rao was in the first instance very de- 
sirous to adopt the appellant, and that he 
subsequently changed, or was persuaded to 
change, his opinion. This theory of the 
attitude of Mahipat Rao runs through the 
evidence of Indraraj, but there is nothing 
to corroborate his evidence or to give it 
probability. He says that on the next day, 
after the barsa ceremony, he came to know 
that Mahipat Rao wanted to adopt the 
plaintiff, and that on his refusal, Mahipat 
Rao was displeased, and began to make 
preparations to leave the next day, and 
that, consequently, after consultation with 
his relatives, be came to the conclusion 
that there was no harm in giving this boy 
in adoption, that the adoption took place 
the same or the next day, and that 
Mr. Rajaram was present. There is no doubt 
that it was the interest of Indraraj that 
the appellant should be adopted as the son 
of Mahipat Rao, and heir to the Hatta 
gzamindari, and if the adoption took place 
that it should take place under conditions 
which would not lead to subsequent doubt 
and dispute. It appears not only that no 
such precautions were taken, but that there 
is no explanation of the haste with which 
the alleged ceremony is said to have been 
performed or the absence of all formal re- 
vord of so important an event, The re- 
mainder of his evidence is equally unsatis- 
factory. The incidents of the ceremonial 
visit to Hatta are not believed in either 
Court, there is no explanation of the con- 
tinued residence of the appellant at the 
home of his natural father, or of the re- 
moval of the first hair of the boy in the 
temple of Pinglai at Bhandra, or of the 
afrangements for his marriage which Mahipat 
Rao declined to attend. 


In August 1902 Indraraj went to Nag- 
pur, when Mahipat Rao attended a meeting 
of the Police Commission, He admits that, 
while at Nagpur, he heard from Sir A, 
Fraser, Mr. Craddock and Mr, Laurie that 
Mahipat Rao denied the adoption of the 
appellant, and there is no doubt that at 
this time Mabipat Raos attitude had 
raised a serious question in the mind of 
TIndraraj, but he took no steps to establish 
the fact of adoption, Their LordshipSeare. 
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of Indraraj’s interview with Mahipat Rao 
on his return from Nagpur. Their Lord. 
ships have already referred to the letter 
said to hase been written by Kelkar, and 
its production does not tend to make the 
evidence of Indraraj more trustworthy. It 
is said that Indraraj is an Honorary Magis- 
trate who has received from Government 
the title of Rao Bahadur, and that it is 
unlikely that such a person would bring a 
false case into Court, Their Lordships do 
not forget this consideration, but are upable 
to come to any other ccuclusion than that the 
evidence of Indraraj cannot safely be relied 
on and that it is not so free from all suspicion 
of falsehood and so consistent aud probable 
in itself that it can be accepted as establish- 
ing the claim of the appellant, either of 
itself, or in conjunction with the other evi- 
dence adduced on the appellant’s behalf, 

In the result their Lordships agree with 
the conglusions of the Judicial Commissioner 
and will humbly advise His Majesty that 
the appeal be dismissed. Indraraj Bhau 
must personally pay the respondents’ costs. 

Appeul dismissed, 


Solicitor for the Appellants: Mr, Hdward 
Dalgado. 

Solicitors for the Respondents: 
Latieys add Hart. 


Messrs, 


ALLAHABAD HIGH COURT. 
Second Civiz Apprat No, 778 or 1915. 
December 9, 1916. 

Po esent:—Justice Sir P. C. Banerji, KT., and 
Mr. Justice Walsh. 

DEBI SARAN SHUKUL AND ANOTHER— 
Derenpants—— APPELLANTS 
LETSUS 
DAULATA SHUKLAIN—Ptuaintirvr— . 
RESPONDENT. 

Hindu Law—MMaintenance— Wife leading wnchaste 
life. 

A Hindu wife who at the time of suit is leading an 
unchaste life and persists in her vicious course of 
life, is not entitled even to bare maintenance from her 
husband. [p. I1, col 1.] 

N. Subhayya v. Bharani, 24 Ind. Cas, 390, relied 
upon, 
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not satisfied of the accuracy of the account 
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Second appeal from a decree of thik 
Additional Judge, Gorakhpur. 

Mr. Iswar Saran, for the Appellants. 

Mr. Lakshmi Narain, for the Respondent. 

JUDGMENT,.—This appeal arises ont of 
a suit brought by the plaintiff against her 
husband to recover maintenance. The 
defence to the claim was that the plaintiff was 
unchaste and was not, therefore, entitled to 
any maintenance from her husband. It has 
been found that the plaintiff gave birth 
“to an illegitimate child, and it has also been 
founds upon an issue referred by us tothe 
Court below that at the time of the institution 
of the suit she was living an nnchaste life. 
Under these circumstances the question we 
have to consider is, whether the plaintiff is 
entitled to any maintenance. The case of 
N. Subhoyya v, Bhavani (1) was cited at 
the hearing. In that case it was held that 
a wife is not entitled to maintenance from 
her hushand if at the time of the suit she 
is living in adultery and persists in her 
vicious course of life. This view seems to 
us to be in consonance with the Hindu Law. 
As in the present case it has been found 
that the plaintiff was leading an unchaste 
life at the time of the suit and persisted 
in ber vicious course of life, she is not 
. entitled to any maintenance. It was urged 
that she was entitled to bare maintenance 
in any case; bat no authority bas been 
brought forward before us in support of this 
contention. No doubtin the case to which 
we have referred above the learned Judges 
further held that a wife, who had given 
birth to an illegitimate child but at the time 
of the snit was notliving in adultery, was 
entitled to maintenance. Bat it is not 
necessary for us to consider whether we 
would agree with that view. In the present 
case it haying been found that at the time 
of the institution of the suit the plaintiff was 
carrying on a career of immorality, it is 
unnecessary to determine whether she would 
have been entitled to maintenance had she 
led a chaste life after a single act of 
immorality. The result is that the appeal 
is allowed, the decree of the Court below is 
set aside and that of the Court of first 
instance is restored with costs in all Courts. 


Appeal allowed, 
(1) 24 Ind. Cas. 390. 
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RCS LAHABAD Hicu Court, 
“July 21, 1916. 
Present:— Lord Shaw. Lord Parmoor and 

Mr. Ameer Ali. 

AHMAD RAZA AND otupRs— Dersnpanrs— 

APPELLANTS 
versus 


-Saryed ABID HUSAIN AND oraers— 


PusInTir¥S— RESPONDENTS. 

Bengal Regulation X of 1829, ss. 3, 17 and Sch. A, 
Arts. 2, 20 — Mortgage, verbal, before Transfer of Pro- 
perty Act—-Redemption—Lost deed alleged io be 
insufficiently stamped—Suit based on certified copy of 
compromise petition referring tothe mortgage — Sufficiency 
of stamp, presumption as to. 

Plaintiffs sued for redemption of an usufructuary 
mortgage alleged to have been created in 1857, 
They relied for the establishment of the mortgage 
on a certified copy of a compromise petition, pre- 
sented to Court on Ist April 1857 ina suit between 
the predecessors of the parties which referred to the 
mortgage The certified copy bore a one rupee 
stamp. The defendants pleaded that the contract of 
mortgage was not enforceable as the petition was 
not properly stamped. The Subordinate Judge 
overruled the objection and decreed the claim. On 
appeal, the District Judge dismissed the suit, holding 
that the original, like the copy, only bore a one rupee 
stamp only and that if the original had borne a 
10 rupees stamp, the stamp on the copy would have 
also been one of }Orupees. The High Court reversed 
the District Judge’s decision: 


Held, (1) that as the presont suit was not based on 
any agreement contained in the petition, but upon 
a verbal mortgage created before the Transfer of 
Property Act, it was maintainable; [p. 13, col. 2.] 


(2) that no inference could be drawn as to the 
stamp on the original petition Mom the value of the 
stamp affixed to the copy, and that the presumption 
was that a petition presented to Court and accepted 
by the officers was properly stamped. [p. 13, col. 2.] 


Before the Transfer of Property Act came into 
force, mortgages could be created without any writing 
outside the Presidency towns by simple delivery of 
possession. [p. 18, col. 2.] 


Appeal from a decree of the Allahabad 
High Court, dated August 4th, 1913, revers- 
ing in second appeal a decree of the Dis- 
trict Judge, Azamgarh, and restoring a 
decrees of the Subordinate Judge of that 
District. 


FACTS of the case are sufficiently stated 
in their Lordships’ judgment. The only ques- 
tion was whether, assuming that the petition 
of compromise therein mentioned created 
the mortgage sued on, it was properly 
stamped in accordance with Bengal Re- 
gujation X of 1829, the Stamp Act then 
The District Court found that it 
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was not: the High Court held that if was. 
ee this appeal. 
oie 7. B. Raikes, for the Appellants.—(1) 
The High Court had no power to interfere 
in second appeal with the District Judge’s 
finding of fact. (2) The District Judge is 
right and the High Court wrong on the 
ion of law. 
ieee based their claim on a lost 
document of which they had a copy. The 
question arose whether secondary evidence 
of the lost document could be given without 
proving that it was duly stamped. If the 
original is not stamped, a penalty can be 
paid and the document stamped. But 
‘¢ the original is lost, a copy cannot be 
stamped: the Act does not provide for 
payment of the penalty on a copy, but only 
onan original: Raja of Bobbili v. Ingugante 
China Sitaramasami Garu (1). 
[Lorn Suaw.— The document was filed in 
Court in 1657. Do you ask us to assume 
+t was not properly stamped at the time? | 
Yes, for the reason that such applications 


- are not stamped at all when there is a consent 


decree on a compromise. There is nothing 
to show that the Court gave a consent 
decree. The document there bore a rupee 
stamp, which was insufficient. In substance 
the plaintiffs are not suing to redeem the 
mortgage, but on the agreement set out in 
tition. 

go Suaw.— They could have made an 
reement. 

in do not say they did, As to sufficiency 
of stamp, uide Bengal Regulation X of 
1829, sections3 (Stamp) and 17 (Court fees). 
If the document is an agreement, it comes 
ander Schedule (a), Article 3. The copy 


bears the same stamp as the original Sshedale. 


, Article 20. 
ae facts in Ramdyal v. Dhoobey Jhunun- 


nan Lal (2) are different from those in the 
reseut case. ; 

i Mr. DeGruyther, K.O., and Sir W. Garth, 

for the Respondents, were not called upon. 


JUDGMENT. 
Mr. AMEER Att.—This appeal from a 
judgment and decree of the High Court 
of Allahabad arises out of a suit brought 


1) 23 M, 49; 26 I, A. 262; 4 0. W. N. 117; 7 Sar, P, 
5 597; 8 Ind. Dec, (N. 8.) 428 (P. C.); ‘ 
(2). 3 N, wW, P, H, G. R, 14, + 


[1917 


by the plaintiffs inthe Court of the Sab- 
ordinate Judge of Azamgarh, for the redemp- 
tion of an usufructuary mortgage dileged to 
have been created in 1857 in respect of a 
twelve-annas share in the village of Malgaon. 
The document on which they rely to 
establish the mortgage is a certfied copy 
of a petition of compromise filed in Court 
on the Ist of April 1857. It is not disputed 
that the record of the proceedings in which 
this petition was filed, was destroyed in 
the Mutiny, which broke out shortly after 
The certified copy is, however, admissible 
in evidence relative to the facts recited 
therein, and was rightly admitted by the 
Subordinate Judge. The question for de- 
termination in this appeal is, however, 
whether if the petition is to be treated as 
creating the mortgage, it was properly 
stamped in accordance with the Indian 
Statute then in force to entitle the plaintiffs 
to sue upon it < 

The facts which led to its being filed in 
Court are simple. A suit had been brought: 
by the plaintiffs’ ancestors against the 
predecessors of the defendants for a decree 
for possession “by partition” of the twelve- 
annas share in- Mowzah Malgaon to which 
they claimed to be entitled Their claim 
appears to have been dismissed by the first 
Court. The appeal from this dismissal of 
their suit, preferred by the plaintiffs, was 
pending before the Zillah Judge. The 
parties, however, came to a compromise, and 
as stated already, on the Ist April 1857 
filed before that officer the petition in ques- 
tion, signed by the Pleaders of the parties, 
In this petition they notified to the Court 
the terms of the settlement, and prayed that 
the case might be decided according to 
the conditions set forth above. These “con- 
ditions” are stated in the body of the petition 
in the following terms- 

“Now the parties have come to a settle- 
ment in this way, that we, the respondents, 
admit the ownership of the appellants, and 
that the claim has been brought within. 
time; that the respondents shall remain in 
possession of the aforesaid property fcr a 
period of twelve years in lieu of tbe mort- 
gage money; that the appellants shall 
redeem “the. aforesaid property after twelve 
years, on payment of the mortgage money 
out of their own pocket,” 
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The order endorsed on the document is as 
follows:—* 

“To-day the Pleaders for the parties filed 
this compromise in the presence of their 
respective clients, and verified and admitted 
all the c@nditions laid down therein. It 
is, therefore, ordered that the compromise 
be placed on the record, and the case be 
put up to-morrow in the forenoon for final 
disposal.” l 
“ And then follows the date (lst April 
1857), and the Judge’s signature in 
English, | 

On the 28th April 1857 the certified 
copy now filed was issued to the Pleader 
acting for the predecessors of the plaintiffs. 

The present snit is based on the recital in 
the petition relating to the mortgage. The 
defendants, among other pleas, raised the 
‘objection that the contract was 
not enforceable, inasmuch as the document 
was not properly stamped. The Subordinate 
Judge overruled this objection, and holding 
in favour of the plaintiffs on the other points 
decreed their claim. The District Judge on 
the appeal of the 
a different conelusion. He was of opinion 
that “the original deed of compromise” 
bore only a stamp of 1 rupee, and he went 
on to say:— 

“H the original had borne a stamp of 
10 rupees, the stamp on the copy would 
also have been one of 10 rupees, as required 
by Article 26 of Schedule (A) of the Regula- 
tion. I hold that the original compromise bore 
a stamp of l rupee only; that the document 
required a stamp of 1C rupees; and that. aa 
the document was insufficiently stamped its 
copy is not admissible in evidence.” 


He accordingly reversed the decision of 
the Subordinate Judge and dismissed the suit. 
The plaintiffs thereupon appealed to the 
High Court of Allahabad, which set aside 
the decree of the District Judge and restored 
that of the first Court. 


The defendants have appealed to His 
Majesty in Council, and their main conten- 
tions against the judgment and decree of the 
High Court are the same that found accept- 
ance before the District Judge. 


In their Lordships’ opinion there are two 
short answers to the defendants’ objections, 
Jt is not disputed that before the Indian 


defendants came to. 


* Solicitors for the Respondents: 
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Transfer of Property Act (IV of 1882) 
came into force, such mortgages could be 
created without any writing, outside the 
Presidency towns, by simple delivery of pos- 
session. The petition by which the compro- 
mise was notified tothe Court recites the 
terms on which the dispute was settled, 
among them being the agreement relating 
to the usufructuary mortgage. The mort- 
gage was made verbally, and was. valid 
according to the law then in force; it was 
notified to the Court asa part of the settle- 
ment. The present suit is not based on any 


‘agreement contained in the petition; it is 


based on a contract made outside and recited 
in it toenable the Court to make a decree 
in accordance with the settlement. If the 
Zillah Judge passed a formal order, as he 
proposed to do, embodying in his decree the 
terms of the settlement, and there is no 
reason to suppose that he did not, the present 
objection must necessarily fall to the ground, 
But whether he did or did not, the present 
suit, based on the agreement made independ- 
ently of and before the petition was filed 
in Court, would be clearly maintainable. 

Again, if the petition is to be treated as 
the document creating the mortgage, it may 
be rightly presumed that the officer before 
whom it was presented satisfied himself 
that it was properly stamped. No inference 
ean be derived from the fact that the 

6 

copy bears a one rupee stamp. Under the 
Court Fees Act (VIL of 1870) it is the pro- 
per stamp for issuing copy of the proceeding 
in the Zillah Court; and as a copy of the 
petition and the order thereon, it bears the 
right Court-fee stamp of one-rupee. The Dis- 
trict Judge clearly fell into an error in taking 
the stamp on the certified copy asan indica- 
tion of the stamp on the petition itself, 5 

Their Lordships concur generally with the 
reasons given by the learned Judges of the 
High Court for overruling the decision of 
the District Judge and they are of opinion 
that this- appeal should be dismissed with 
costs. 

And they will humbly: advise His Majesty 
accordingly, 


Appeal dismissed. 
Solicitors for the Appellants: Messrs, T, 
L, Wilson & Co. 
il Messrs, 
‘Watkins & Hunter, 
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BIRABAR NARAYAN CHANDRA 0, COLLECTOR OF CUTTACK, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decrees No, 326 
or 1914: 

January.5, 1917, 
Present: — Mr. Justice Chapman and 
Mr, Justice Roe. 

Raja BIRABAR NARAYAN CHANDRA 
DHIR NARENDRA—Petirioner— 
APPELLANT 

f versus 
Tas COLLECTOR or CUTTACK— 


Oevosite Parry. 

Land Acquisition Act (I of 1894), s. 28—~Market 
value of land, how to be fixed—Compensation. 

The principle laid down in the Land Acquisition 
Act is that the Court has to ascertain what the 
market value of the land is, that is to say, what 
value would be paidin the market by a purchaser of 
good ability and well qualified to put the land to the 
best advantage. 

Government had been taking gravel from a certain 
piece of land and paid the owner at a specified rate. 
Tt was finally decided fo acquire the land and com- 
pensation was assessed by the District Judge at 

‘twenty times the average income actually obtained 
by the owner from lands of similar description and 
area. The owner claimed compensation for the entire 
amount of gravel contained in the land at the rate at 
which the Government had been paying him: 

Held, that the method of assessment adopted by 
the District Judge was correct. 


Appeal from a decision of the District 
Judge, Cuttack, dated the 6th April 1916. 


Messrs. Surendra M. Mullick, Satish Oh. 
Bose and Pravas Ch, Mitter, for the Appel- 
lant. 


Mr. Sullan Ahmad, Government Advocate, 
(with him Mr. Janki Nath Bose), for the 
Opposite Party. 

. JUDGMENT. 

Cuapman, J.—This in an appeal against 
a decree passed by the learned District 
Judge of Cuttack in a reference from the 
and Asgquisition Deputy Collector in 
respect of 5-96 acres of land acquired by 
the Government, 

The land is not of any use for agri- 
cultural or building purposes. The value 
of the land consists inthe gravel and laterite 
which it contains. It appears that 
for some time the Government had been 
taking gravel from this land paying the 
owner at the rate of six annas per hund- 
red feet. Finding it inconvenient to arrange 
for the payment of royalty each time gravel 
was taken it was decided to acquirée the 
land, The learned District Judge h&s as- 


sessed the compensation by enquiring as to 
the average income which had actfally been 
obtained by the owner from lands of this 
description. He came to the conclusion 
that the annual return for this area of 
land would be about Rs. 409 He gave 
compensation for twenty years’ purchase 
and granted an award, including compensa- 
tion for trees and the statutory 19 per cent., 
of Rs. 932-10-6. 


16 is urged on behalf of the appellant® 


‘that the method of assessing compensation 


was wrong. The argument is that the entire 
quantity of gravel and laterite in the land 
should have been ascertained and that the 
Government should have been made to pay at 
the rate of six annas per hundred cubic feet 
for the entire number of cubic feet of late- 
rite and gravel ascertained to be in the land. 
That is to say we are asked to rule that the 
amount of compensation to be awarded in 
such cases is to be determined with reference 
to the relations existing at the time between 
the Government and the claimant. That is 
not the principle laid down in the Land Acqui- 
sition Act. The principle laid down in that 
Act is that the Court bas to ascertain what 
the market value is. That „is to say what 
value would be paid in the market by a pur- 
chaser of good ability and well qualified to 
put the land to the bestadvantage. Obvious- 
ly such a purchaser would enquire -what 
the annual return reasonably expected from 
the land would be, In this particular case 
there is no suggestion that a purchaser would 
make any other enquiry than the enquiry. 
what average return had actually been realised 
in recent years. That isthe principle upon 
which the learned District Judge has proceed- 
ed. I may, however, remark that if the other 
principle had been applied to this case it 
would have been impossible to say that it 
would have been reasonable to require the 
Government to pay for the entire area of 
laterite and gravel at the rate at which they 
had agreed to pay for such amount of gravel 
as they may require from time to time. We 
are not disposed to interfere with the order 
of the learned District Judge. The appeal is 
dismissed with costs. 
Ros, J.—I agree. 
Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Seconp Civic Appear No. 786 or 1916. 
November 18, 1916. 

Present: —Mr. Justice Shadi Lal. 
AMIN LADL—Derenpant—APPELLaNt 

VETSUS 


RAMJI LAL— Priatntizr—Respeonvent. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
(3), scope of—Payment out of Court, effect lof —Regis- 
tration Act (XVI of 1908), s. 17 (c), construction of— 

@Receipt incidentally releasing tmmoveable property 
from liability, whether requires registration. 

The terms of Order KAT, rule 2 (3), prevent only the 

‘Court executing a decree froni recognising a payment 
or adjustment which has not been duly certified or 
recorded, but a Cowt, other than the Court executing 
a decree, can recognise an uncertified payment or 
adjustment of a decree, and a suit lies to recover the 

“ money paid or property delivered. 

Section 17 of the Registration Act being a disabling 
section must receive & strict construction and unless 
a document is clearly brought within its purview, its 
non-registration is no bar to its admissibility in 
evidence. 

A receipt for the payment of a decretal sum 
stating by way of addendum that the executant has 
given ‘up his title to certain immovesable property, is 
not a document acknowledging the receipt of con- 
sideration on account of the extinction of any right 
or title to immoveable properly, aud is not, thereforo, 
compulsorily. registrable. 


Second appeal from the decree of the 


‘District Judge, Delhi, dated the 3lst August. 


1915, modifying that of the Munsif, first class, 
Delhi, dated the 19th May 1915, dismissing 
the claim. 
Mr. Gokal Ohand Narang, for the Appellant. 
Rai Sahib Lala Moti Sagar, for the Res- 
pondent, 


_ JUDGMENT. —The facts of this case are 
set ont fully in the judgments of the 
lower Courts and need not oe repeated 
here.’ It is quite clear that the terms of 
Order XXI, rule 2, sub-rule (3), prevent 
only the Court executing the decree from 
recognizing a payment or adjustment which 
has not been duly certified or recorded, 
that a Court, other than a Court executing 
the decree, can recognise an uncertified 
‘payment or adjustment of a decree, and 
that a suit lies to recover the money paid 
or property delivered. 


When this aspect of the law was pointed 
-out to Mr. Gokal Chand Narang, he frankly 
admitted that he could not invoke the 
provisions of the aforesaid sub-rule. 


Upon the question whether the document, 
dated the 22nd July 1911, required* com- 


t 


‘receipt for the whole 
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pulsory registration, I have after considering 
the language thereof reached the conclusion 
that the portion dealing with the release 
of immoveable property ıs distinct and 
separate from thatacknowledging the receipt 
of the sum paid on account of the decree. 
The instrument is primarily a receipt and 
deals only incidentally with the extinction of 
title to immoveable property. 

Tt will be observed that the house was sold 
to the decree-holder only for Rs. 120 and that 
even if he had not relinquished his rights 
therein, he would have been required to exe- 
cute a receipt for the balance of the decretal 
amount. The fact that he wrote ont a 
amount and stated 
by way of addendum that he had given up 
his title to the property, should not make any 
difference. 

Upon an examination of the language of the 
instrument and the terms of section 17, clause 
(c) of the Registration Act, I am not satisfied 
that it isa document acknowledging the re- 
ceipt of consideration on account cf extinction 
of any right or title to immoveable pro- 
perty. It is a well-established doctrine 
that section 17 of the Registration Act, being 
a disabling section, must reseive a strict con- 
struction, and that unless a document is 
clearly brought within its purview, its 


- non-registration is no bar to its admissi- 


bility in evidence. Accprdingly I hold 
that the document is admissible in evideuce, 
and that this appeal must be dismissed with 
costs, 


Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
A PPHAL FROM APPELLATE Decree No, 206-B 
or 1915. 

August 1$, 1916. 
Present:—-Mr. Mittra, Offg. A, J. ©, 
BHIW AJI AND ANOTHER — Derennants— 
APPELLANTS 
VETEUS 


TUKARAM—P tatntirF——Responpent. 
diyderabad Assigned Districts Land Revenue Code, 
1896, s. 79—Landlord and tenant—Ejectment-—Nottce 
to quit—Anie-izara tenant, claim to hold as, effect ofe 
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Forfeiture —Denial of landlord’s title —Transfer of ante- 
izara rights——-Tenant from year to year, whether can 
transfer interest—Transferee, rights of, 

The claim to hold as an ante-izara tenant means 
that the landlord cannot enhance the rent, it does not 
amount to a denial of the landlord’s title. fp. 16, col. 
2. 

a: Krishna Tagore v. Golam Ally, 18 CO, 248; 
6 Ind. Dec. (Nn. 8.) 664 and Unahamma Devi v, Vai- 
kunta Hedge, 17 M. 218; 3 M. L. J. 287; 6 Ind. Dee, 
(N. 8.1 150, referred to. 

Baba v. Vishvanath Joshi, 8 B. 228; 4 Ind. Dec, 
(x. s.) 526, dissented from 

The denial of his Jandlord’s title by a tenant, in 
order to work a forfeitare, must be an unequivocal 
and unambiguous dental: mere non-payment of rent 
or even the mortgaging ofthe premises as belonging 
to the tenant does not necessarily constitute such a 


denial. [p. 17, col. 1.] 
Prag Narain v. Kadir Baksh, 18 Iud. Cas. 728; 35 


A, 145; 11 4. L. J. 115, relied upon, 

A denial of the landlord’s title in the course of the 
pleadings in a suit for ejectinent cannot furnish a 
cause of action for that suit. [p. 17, col. 1.] 

Ambabhai v. Bhau, 20 B, 759; 10 Ind. Dec. (N.s) 
1076, referred to. 

There is no law in Berar which prevents an annual 
tenant from transferring his rights, anda landlord 
cannot eject such a tenant or his transferee without 
giving notice under section 79 of the Hyderabad 
Assigned Districts Land Revenue Code, 1896. [p. 17, 
col, 1.) ° 

Appeal against the decree of the Ad- 
ditional District Judge, East Berar, dated 
the Jth Mareh 1915, reversing that of the 
Additional Munsif, Darwha, dated the 16th 


November 1914. 


. Sir B. K. Bose (with him Mr, M. R. Bobde), 
for the Appellants. 


Mr, M. Chuckerbutty, for 
ent. 


JUDGMENT. - The plaintiff’s suit is for 
the ejectment of the defendants on the 
allegation that the defendant No. 1, who 
was a tenant from year to year, has sold his 
rights to the defendant No. 2. Itis admitted 
that no notice to qnit was given as required 
by section 79 of the Hyderabad Assigned 
Districts Land Revenue Code, 1896. Various 
pleas were raised by the defendants which 
need not be noticed. Upon the defendants 
pointing out that no notice to quit has 
been given, the plaintiff in paragraph 9 
of his written statement, dated Ist May 
1914, said: “No notice is required in this 
case, as defendant No. 1 beinga tenant denies 
‘the title of the landlord and sets up, his 
own title. He has, therefore, forfeited “ahis 
rights of tenancy and the plaintiff is enfitled 


the Respond- 


- of such tenant. 


CASHES, [19170 


to pcssession without giving any notice.” 
No specific issue was framed on “this point 
regarding the denial of title, which appears to 
me to refer to a denial of title not antecedent 
to the suit but to a denialin the course of the 
pleadings. The second issue in the case, how- 
ever, ran as follows:—Is the defendant en- 
titled to any notise before ejectment P The 
defendant succeeded in the first Court but 
has failed in the lower Appellate Court. 
The reason given by the learned Additiondt 
District Judge is contained in the following 
quotation from the judgment :— He (defen- 
dant No. 1) has thrown over his tenancy 

and asserted adverse title or ownership by ` 
selling the property to the defendant No. 
2; by that act he declared himself a tres- 
passer and as such can be ejected as any 
other encroacher upon the rights of the 
holder might.” I have read the sale-deed. 
I think it purports to be a sale of the 
rights of an ante-czara tenant, The word 
` malik? used in the document did not mean 
to convey anything more than the rights 
The document recites that 
the holding in question is included in the 
zara. In other words, the proprietary rights 
of the plaintiff are by implication recognised. 
The sale-deed proceeds to convey what- 
ever rights the seller bad in the property. 
The rent payable in respect of the holding 
is mentioned in the document. Under these 
circumstances the lower Appellate Court, in 
my opinion, has attached undue weight to 
the loose use of the word ‘maliki? My 


finding is that the sale purported to be. 
one of the interest of an ante-zzara 
tenant. 


The respondent’s Counsel relies upon the 
case of Baba v. Vishvanath Joshi (1). This 
case no doubt supports him but it has 
been dissented from in Kali Krishna Tagore 
v. Golam Ally (2). The claim to hold as 
an ante-zzara tenant means that the landlord 
has no right to enhance the rent. That 
was exactly the case which had to be 
considered by the learned Judges in the 
Calcutta High Court, and they held that 
it did not amount to a repudiation of the 
title of the landlord. In Prag Narain v., 


(1) 8 B. 223; 4 Ind. Dec. E 5.) 526. 
DE 243; 6 Ind. Dec, (N. 5.) O64 
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Kadir Baksh (3) it was laid down that 
the denial of his landlord’s title by a tenant, 
in order to work a forfeiture, must be an 
unequivocal and unambiguous denial: mere 
non-payment of rent oreven the mortgag- 
ing of dhe premises as belonging to the 
tenant does not necessarily constitute such 
a denial. The view taken by the Calcutta 
High Court has been also followed in Madras: 
Unhamma Devi v. Vaikunta Hegde (4). 

I am wot called upon to express any 
opinion as to whether in the course of the 
pleading in this suit the defendants denied 
the title of the plaintiff, for it is obvious such 
denial cannot furnish a cause of action. 


This appears to me to be settled law and I © 


need oly refer to the case of Ambabhal v. 
` Bhau (5), 
There is no law in Berar which prevents 
i even an annual tenant from transferring his 
rights, So the transfer did not give rise 
_ toa cause of action for ejectment, I hold 
that upon the plaintiff’s own allegation that 
the defendant No.1 was an annual tenant 
the plaintiff, cannot eject him or his trans- 
feree without giving notice under section 
79 of the Berar Land Revenue Code. 
_ The appeal succeeds and the decree of the 
lower Appellate Court is set aside and that 
of “the first Court restored. The plaintiff’s 
suit is, therefore, dismissed with costs 
throughout, 
Appeal. allowed, 
(3) 18 Ind. Cas, 728; 35 A. 145;11 A. L. J. 115. 


(4) 17 M. 218; 3 M. L. J. 287; 6 Ind. Dec. (x.s.) 150 
(5) 20 B. 759; 10 Ind, Dec, (N. s.) 1076. 


BOMBAY HIGH COURT. 
Civic Exrraorpinary APPLIGATION No. 126 
or 1916. 
September 15, 1916. 
Present:—Sir Stanley Batchelor, Krt., Acting 
Chief Justice, and Mr. Justice Shah. 
RAGHAVENDRA RAOJI KATHA- 
WATE—Derenpant—APppLICANT 
l versus 
YALGURAD RAMCHANDRA PADKI— 


ae Poaintire——Responpent. 
Civil Procedure Code (Act V of 1908), O. VIII, 6 


-—Bet-off-— Wages of defendant, whether can be set off * 


aguinst claim on account—Personal capacity of partics, 


9 [4 


Ina suit based on an account the defendant is 
entitled to claim that the pay or wages due to him 
by the plaintiff should be set off as against tho plaint- 
ifs claim, as the personal capacity ofthe parties is 
not varied im both the claims, 

Civil Extraordinary Application from the 
decision of the District Judge of Bijapur, in 
Appeal No. 95 of 1914, reversing thé decree 
passed by the Subordinate Judge, Bagalkot, 
in Civil Suit No. 187 of 1913. 

Mr. G. S. Mulgaokar, for the Applicant. 

Mr. H. B. Gumaste, for the Respondent. 

JUDGMENT.—The District Judge here 
has reversed the decree of the learned 
Judge of Trial, because in the District 
Judge’s view of the question of law it was 
not open to the defendant to urge by way 
of set-off the claim which he did urge, 
that is to say, the claim that the amount 
of pay due to him by the plaintiff should be 
reckoned against the sum due to the plaintiff 
by him on the accounts. The District Judge’s 
view was that the plaintiff and the defendant 
did not fillthe same character in regard to the 
attempted set-off as they filled in the suit, and, 
therefore, rule 6 of Order VIII of the Civil 
Procedure Code could not be applied. But 
looking to the illustrations of this rule, and in 
particular comparing illustrations (a) and 
(b) with illustration (e), if appears to us 
that the District Judge has misunderstood 
the provisions of the law. It is quite true to 
say that in regard to the plaintiff’s suit 
the plaintiff's claim fs based upon an 
account for goods supplied, whereas the claim 
attempted to be made by way of set-off is 
in regard to wages due. But in regard to 
both these claims the capacity of the 
parties is not varied. The capacity in 
both the cases is nothing but the personal 
capacity, the claims being based upon a 
money demand. We make the Rule absolate, 
set aside the District Judge’s decree and 
remand the appeal to the District Judge 
to be decided on the merits. All that we 
have here decided is that under Order VIII, 
rule 6, it is competent to the defendant to 
urge by way of set-off the claim which he 
seeks so to urge, Costs in the appeal. 

Rule made absotute. 


BE 
MOBAN LAL v. INDOMATI, 


ALLAHABAD HIGH COURT. 
FULL BENCH. l 
Letters Patent APPEAL No. 23 or 1914, 
E December 11, 1916. 

Present:—Mr. Justice Tudball, Mr. Justice 

Rafique and Mr. Justice Piggott. 
MOHAN LAL AND OTaRRS— PLAINTIFFS — 

APPELLANTS 
UBTEUS 


Rant INDOMATI AND oturrs— 


DEFENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 58 (b)— 
Mortgage, simple, what is~Construction of document 
~ Bond-—Alienation, covenant against, effect of. 

Defendant executed a bond in the following 
. terms: 

“I have borrowed Rs. 1,000 from so and so......and 
one-third out of the entire 20 biswas...... belonging to 
me, and have brought the same to my use. J, there- 
fore, covenant and give it in writing that I shall 
repay the aforesaid amount with interest, etc., and 
until repayment...... I shall not transfer the aforesaid 
property ..... if I shall do so then such transfer shall 
be invalid. I have, therefore, executed these few pre- 
>- sents by way of tamassuk......": 

Held, that the bond did not constitute a simple 
_ mortgage. [p. 19, col. 2; p. 20, col. 2.] 

Per 1udball, J.—In the case of a simple mortgage 
there isa transfer of an interest in specific property 
“ and a promise by the mortgagor to pay the mortgage- 

money, and an agreement, express or implied, that 
if the money be not paid according to the contract 
the mortgagee shall have a right to have the mort- 
gaged property sold. [p. 19, col. 1.] 

The mere fact that the executant of a document 
agrees not to transfer the property until he has 
repaid the debt, does not constitute the deed a 
mortgage nor does eit necessarily indicate that a 
mortgage and only a mortgage is intended, nor does 

- it Fre aright to put the property to sale. [p. 19, 
col. 1. 

Per Rafique, J.— A mortgage, as defined in section 58 
of Act IV of 1882, involves a transfer of an interest 
in specific immoveable property. An undertaking 
by a borrower not to alienate his property, until the 

. loan is repaid imposes restriction on his power of 
disposal of the property, which may or may not be 
binding but does not transfer an interest in the 
prêpery to the creditor. [p. 20, col. 1.] 


Such an undertaking does not grant to the creditor 
the right to sell the property in case of default, [p. 
20, col, 1.) 

Per Piggott, J.— A covenant against alienation does 
no more than offer an assurance to the person 
advancing the money that there will be property 
available for the realisation of a simple money-decree 
in the event of his being driven to obtain ono, 
Something more than this is required before it can be 
said that the executant of the document, either 
expressly or impliedly, conferred on the mortgagee 
a right to cause this particular property to be sold. 
[p. 20, col. 2; p. 21, col. 1, 


Appeal, under section 10 of the Leftors. 
Patent, from a judgment of Sir Henry 
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Richards, Kt., Chief Justice, and Justice Sir 
7 C. Banerjee, Kt., reported as 22 Pod. Cas. 
3. 


Mr. Gulzari Lal, (with him Messrs. Lalit 
Mohan Banerji and Girdhart Lal Agarwala), 


for the Appellants. 


The Hon’ble Dr. Tej Bahadur Sapru 
(with him the Hon’ble Dr, Surendra Nath 
Sen), for the Respondents. . 


JUDGMENT. 4 


TupsatL, J.—This is a Letters Patent 
Appeal, preferred by the plaintiffs, arising 
out of a suit for sale brought upon the basis 
of a document, dated the 12th of May 1884, 
executed by Chaudhri Raj Kunwar, which 
the plaintiffs put forward as a deed of simple 
mortgage. The learned Judges who constitut- 
ed the Bench before whom the appeal came, 
have differed in opinion, hence the present 
appeal. The question which we have to 
decide is whether or not the deed of the 
12th of May 1524 constitutes a deed of 
simple mortgage. If it does, then the suit, 


having been brought within the period allow- 


ed by section 31 of the Limitation Act, is 
within time, and the case will haveto go 
back to the Court below for trial on the 
merits. If, however, it does not, the suit 
must fail and this appeal must also be 
dismissed. On the date in question Chaudhri 
Raj Kunwar borrowed Rs. 1,000 from Baldeo 
Das and Sheo Dat Rai, and executed the 
document in suit. The suit is to recover 
the amount due including interest. The total 
amount due was something over Rs. 7,000. 
The claim is laid at Rs. 6,000. The 
decision of the case, in my opinion, depends 
simply upon the meaning that can be attached 
to the language of the deed. The document 
(taking the essential portions) runs as fol- 
lows:— I have borrowed Rs. 1,000 from so 
and so......and one-third out of the entire 20 
biswas zamindart property in Mauza Kankauli, 
Pargana Bhojpur, belonging to me, and have 
brought the same to my. use. I, therefore, 
covenant and give it in writing that I shall 
repay the aforesaid amount with interest, etc.; 
until the repayment of the aforesaid amount. 
I shall not transfer the aforesaid property 
either by sale, mortgage, gift, security or 
any other way; if I shall do so, then such 
transfer shall be invalid. I have, therefore, 
executed these few presents by way of a 


pa) 


. more 


e Vol. XXXIX] 
MOHAN LAL V. INDON ATI, 


bond “ ‘tamássuk” for Rs. 1,000 so that 
it may ‘serve as evidence and be of use 
when needed.” 
the claim, holding that the above~ document 
was nota deed of mortgage. On behalf of 
the plaintiffs, it is urged before us that 
there has clearly been some omission in 
the fairing out of the document and the 
words ‘“rehan kiya” or “magful kiya” ought 
to have been there; that the intention to 
*create a mortgage isshown by the fact 
that ethe executant relates in the body of 
the document that he will not transfer 
the property mentioned therein until the 
debt has been repaid, and that if such 
tranfer is made, it should be deemed invalid. 
A large number of cases have been quoted 
to us, but it seems to me that the deci- 
sion of the case depends simply upon the 
meaning which is to be attached 
document, the intention of the parties 
being derived from the language that 
they have used: in expressing it. In 
, the case of a simple mortgage there is 
a transfer-of an interest in specific property 
and a promise by the mortgagor to pay 
the mortgage-money, and an agreement, 
express cr implied, that if the money be 
not paid according to the contract, the 
mortgagee shall have a right to have 
the mortgaged property sold. 
ment as it stands, L personally am unable to 
find the transfer of any interest whatever 
to the money-lender, nor does the language 
disclose to me that the executant of the 
deed gave to his creditor a right to put 
the property to sale. It is impossible to 
read into the document the words which 
we have been asked to read into it, 
as it is also possible to read into it 
other words which have been held, in 
eases than one in this Court, 
not to denote a mortgage but merely a 
charge. The mere fact that the executant 
of the document agreed not to transfer 
the property until he had repaid the 
debt, does not constitute the deed a mort- 
gage, nor does it necessarily indicate that 
a .mortgage and only a mortgage was intend- 
ed; nor does it give a right to put 
the property to sale. If anything, 
it is merely a restriction of the executant’s 
right to sell his property. That is not 
the same as giving the creditor a right 
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to put the property to sale. In the 
ease of a simple mortgage, such language 
is quite unnecessary, The . mortgagee 
can always have the property sold, no 
matter into whose hands it may go. Lastly 
there is the fact that the executant to this 
document himself describes it not asa mort- 
gage-deed but as “tamassuk,, ” a word com- 
monly used in this province to denote a 
simple money-bond. In my opinion, this dosu- 
ment by no means can be held to constitute a 
mortgage, and if is very doubtful also 
whether it can be said to create a charge 
on the property, but even if it could be 
said to do the latter, the present suit 
admittedly would be barred by time and 
would fail. 

For these reasons I would dismiss the 
appeal, holding that no mortgage has been 
created. 

Rariquz, J.—I am also of opinion that 
the deed of 12th May 1884 does not 
create a mortgage in respect of the property 
mentioned in it. It purports fo have 
been executed by one Chaudhri Raj Kunwar 
in favour of Baldeo Das and Sheo Dutt 
Rai in lien of Rs. 1,000. The language 
of the deed is involved andat one place 
is not quite intelligible. After the usual 
recital of the names and parentage of the 
borrower and the lendersand the amount of 
the loan, the deed refers: tasertain property 
without saying anything as to whether 
the property is to be security for the 
loan. It then mentions covenants as to 
repayment and rate of interest for and 
after the period for which the loan is 
taken and an undertaking by the borrower 
not to alienate the property by sale, mortgage, 
gift, or in any other way till repayment 


of the loan. It is admitted and indeed 
it is clear from its ‘language that the 
document does not in express terms 


create a mortgage on the property of the 
executant. 

The argument for the obligees is, however, 
two-fold. It is contended on their behalf 
that there is an omission by an oversight 
of the scribe probably of the word ‘hypo- 
thecate’ or ‘mortgage’ where the property of 
the executant is referred to. If such an 
assumption, is not made, the sentence which 
nefess to the property is both ungram- 
matic&l and meaningless. And secondly, the 
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undertaking by the borrower not to transfer 
the property until repayment of the loan 
necessarily implies the grant to the creditors 
of the right and authority to sell the 
property, in case of default by him, for 
realising the amount due. Such a grant 
amounts toatransfer by the borrower of 
an interest in his property to the creditors 
and thus creates a simple mortgage as defined 
in elause (b) of section 58 of Act IV of 
1562, 


It may be conceded that there is some 
omission probably of the scribe by an 
oversight in the passage that refers to 
the property of the executant, for in its 
present form the passage is both ungram- 
matical and meaningless. But there is no 
warrant for the assumption that the word 
‘hypothecate’ or ‘mortgage’ was intended 
to be mentioned and has been omitted. 
The word intended to have been used 
may have been ‘charge’ and if the borrower 
intended to create a charge only on the 
property, the present claim would be out 
of time. The only-assumption that would 
help the obligees would be the omission 
of the word ‘hypothecate’ or ‘mortgage’ and 
there is no reason to make such an 
assumption. The contention, that the 
covenant against alienation until repayment 
of the loan read with. the incomplete 
passage referrfng to the property necessarily 
imphes the creation of a mortgage, has 
also no force. A mortgage as defined in 
section 53 of Act IV of 1882 involves a 
transfer of an interest in specific immove- 
able property. An undertaking by a 
borrower not to alienate his property until 
the loan is repaid imposes a restriction on 
his power of disposal of the property 
which may or .may not be binding 
but does not transfer an interest in the 
property to the creditor. I do not think 
that such an undertaking grants to the 
creditor the right to sell the property in 
“ case of default. The deed in question read 
asa whole does nct expressly or impliedly 
create a mortgage over the property 
mentioned therein. 

In fast a plausible argument may be based 
on the use of the word ‘tamassuk’ (bond), 
which oceurs in the closing sentence of the 
` deed. It may be said that the word ‘tamaséuk’ 
negatives the construction of the document 


‘being driven to obtain one, 
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as a mortgage-deed. I would, therefore, dis- 
miss the appeal. 

Piagotrt, J.—I am also of the same opinion. 
With regard to the definition of a mortgage 
generally, and of the different classes of 
mortgages, contained in sectién 58 of the 
Transfer of Property Act (IV of 1882), 
I have heard it contended before that the 
section in question is unhappily worded, 
and that it might be possible to prove a 
document to be a simple mortgage withoft 
proving it to be a mortgage ab all. On this 
point it is worth while to note that the 
definition of a simple mortgage in clause (b) 
of the said section makes use of the words 

“mortgagor,” “mortgagee,” and “mortgage 
money’, which have just been defined in 
clause (a) of the same section. It must be 
taken, therefore, „that, in the definition of 
the expression “simple mortgage,” these 
words are used in the sense assigned to them 
in the preceding clause. It follows, therefore, 
that a document must be shown, first of all, 
to be a mortgage, that is to say, the transfer of 
an interest inspecified immoveable property, 
before any question can arise as to its being 
a simple mortgage. On the general question 
it seems to me that the law has been very 
clearly laid down by the learned Judges of 
this Court who decided the case of Dalip 
Singh v. Bahadur Ram (1). In a simple 
mortgage the interest transferred is the right 
to havethe property sold, and whether or 
not there has been a transfer of this interest, 
is to be inferred from the language used in 
the document. In the present case we are 
asked to infer from the covenant against 
alienation that there has been such a 
transfer. A covenant against alienation may 
be said to be a covenant divesting the 
executant of a document of a portion of his 
interest in the property in question, but it ` 
does not vest that interest in any one else. 
From a more general point of view, it may 
be said that a covenant against alienation 
does no more than offer an assurance to the 
person advancing the money that there will 
be property available for the realisation of 
a simple money-decree, in the event of his 
Something 
more than this is required before it can 
fairly be said that the executant of the 


(1) 15 Ind, Cas. 435; 84 A. 446 at p, 448; 9 A. L. J. 
680, 
e 
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document, either expressly or impliedly, 
conferred son the mortgagee a right to cause 
this particular property to be sold. I would, 


therefore, also agree in dismissing the 
appeal. ; 


By Tas Court. —The appeal is dismissed 
with costs. 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
APPEAL FROM APPELLATE Decree No. 317 
or 1915. 

August 28, 1916. 
Present:—Sir Henry Drake-Brockman, Kr., 
J.C, 

PARSOO AND orHeRs—PLAINTIFFS— 
APPELLANTS 
VETSUS 
MUNNALAL AN otaers—Derenpants — 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VII, r.l 
(e)—Plaini, contents of—Ejectment~—Limitation— 
Limitation Act (IX of 1908), Sch. I, Art. 141-—-Burden 
of proof—Evidence Act (I of 1872), 8. 107—Presumption 
as to time of death of a person——Burden of proof. 

A plaint must state when the cause of action arose, 
and in an action of ejectment itis for the plaintiff 
to prove a title subsisting at the date of his suit. [p, 
21, col. 2; p. 22, col. 1.) 

Mylapore Iyasawmy Vyapoory Moodliar v. Yeo Kay, 
14 0. 801; 14 I. A. 168 (P. C.l; 5 Sar. P. 0. J. 50; 11 
Ind. Jur. 397; 7 Ind. Dec. (N. s.) 531; Basant Singh 
v. Mahabir Pershad, 19 Ind. Cas. 340; 35 A. 278; 17 
C. W. N. 669; (1913)-M. W. N. 481; 11 A. L. J. 469; 
17 C. L. J. 666; 15 Bom. L. R. 525; 16 0. 0. 136; 14 M. 
LT. 64; 25 M. L.J. 801; 401. A. 84 (P.C.); and 
Baliram v. Sitia, 8 Ind, Cas. 1123; 6 N. L. R. 160, 
referred to. 

In a suit in which the question is not merely of the 
death of a person but of his death at a particular 
time, there is no presumption as to the time, and 
the party concerned, to make ont death at a specified 
date, must prove it by evidence. [p. 22, col. 1.] 

Venkata Hanumanulu Garu v. Lachchamma, 14 M. 
L. J. 454; Jayawant Jivanrao Deshpande vw. Rame 
chandra Narayan Joshi, 33 Ind..Cas, 484; 40 B. 289; 
18 Bom. L. R. 14 and Nepean v. Doe d. Knight, (1837) 
2M. & W. 894; 7 L. J. Ex. 335; 1 M. & H. 291; 2 Sm. 
L. C. 658; 150 E. R. 1021; 46 R. R. 789, referred to. 


Appeal against the decree of \the District 
Judge, Bhandara, dated the 3rd March 
1915, confirming that of the Subordinate 
Judge, Balaghat, dated the 30th September 
1914, 

Mr. G. P. Dick, for the Appellants. 

Mr. M. V. Abhyankar, for the Respondents, 
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JUDGMENT,.—The appellants sued on ` 
the 4th October 1913 to recover possession 
of a share in Mauza Dorli from the defend- 
ants, whose fathers (since deceased) bought 
the share at an auction-sale held in execu- 
tion of a money-decree obtained against one 
Musammat Juga. The appellants claim as re- 
versioners entitled to the property on Juga’s 
death and they allege that she died on the 4th 
October 1901. The defendants pleaded tnter 
alia that Juga died two or three days before 
the full moon in Bhadon (30th August to 
28th September 1901), and that the suit 
is consequently barred by time: ina later 
statement they gave the date as the 27th 
September. 

It is common ground that the case is 
governed by Article 141 of the Limitation 
Schedule und ‘that Juga died either onthe 
4th October 1901 or within the previous 
week. The Kotwar reported at the Lanjt 
station-house, eight miles away, on the 4th 
October 1901 that she was dead. The Trial 
Judge laid on the plaintifis the burden of 
proving the date of death and finding the 
witnesses on both sides to be unreliable, 
held the onus not to have been discharged. 
In appeal from the decree dismissing the 
suit the District Judge found Friday, the 
27th September 1901, to be the date of 
Juga’s death. 

The plaintiffs’ learned Counsel contends 
here on their behalf that since Juga’s death 
was not reported till the 4th October, she 
should be presumed to have lived till that 


-day. It is said that there is a presumption 


in favour of continuance of life and that 
the onus of proving death is on the person 
who asserts it; also that the evidence of the 
defendants does not satisfactorily establish 


the 27th September to have been the day 
of death. 


In my opinion there is no presumption 
in favour of the plaintiffs. It is certain 
that Juga died between the 26th September 
and the 4th October 1901, so that the rale 
in section 107, Indian Evidence Act, bas 
no application, there being no question 
whether Juga was alive or dead at the date 
of the suit. Rule 1 (e), Order VII, lst 
Schedule to the Civil Procedure Code, 
requires the plaint to state when the cause 
of #ction arose, and in an action of eject- 
ment it is for the plaintiff fo prove a title 
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subsisting at the date of his suit: on this 
point the law is slear, as appears from 
the judgments of the Jndicial Committee 
of the Privy Council in Mylapore Tyasawmy 
Vyapoory Moodliar v. Yeo Kay (1) and 
Basant Singh v. Mahabir Pershad (2). 
This - position was recognised as settled in 
Baliram vy. Sitia (3). There is also express 
authority for the view that, when the ques- 


tion is not merely one of death but of- 


death at a particular time, there is no 
presumption as tothe time but the party 
concerned, to make out death on a specified 
date, must prove it by evidence: see Venkata 
Hanumanulu Garu v. Lachchamma (45 and 
Jayawant Jivanrao Deshpande v. Ramchandra 
Narayan Joshi (5). In the case last cited it 
is shown that the rule is the same in English 
Law, the leading authority on the point 
being Nepean v. Doe d. Knight (6). 

In the present case we know that the 
Kotwar of Juga’s village reported births 
and deaths weekly on Friday atthe Lanji 
Police Station. What be reported on the 4th 
October 1901 would include occurrences of 
the period which had elapsed since his last 
previous report, 7.e,, seven days. Assuming 
that he would not omit a death which to 
his knowledge took place on the very day 
of his report before his departure from 
home, it is still manifest that of all the 
possible eight days which may have been 
covered by his report, the last is prima facie 
one more likely ihan any of the other seven to 
be the true one: the odds in fact are seven to 
one against the appellants’ date being correct, 
if the matter is looked at merely from the 
point of view of probability. Moreover, 
before the District Judge the parties appear 
to have agreed that the death occurred 
eher on Friday the 27th September or 
on Friday the 4th October, and there is 
evidence proper for consideration which the 
lower Appellate Court believed that the 
earlier is the right date. The evidence on 


(1) 14 0. 801 at p. 806; 14 I. A. 168 (P.O); 5 Sar. 
P. C. J. 50; 11 Ind. Jur. 697; 7 Ind. Dec. (ar. g.) 531. 

(2) 19 Ind. Cas 340; 35 A. 278 at p. 281; 17 0. W. 
N. 669; (1918) M. W. N. 481; 11 A. L. J. 469; 17 C. L, 
J. 586; 15 Bom. L. R. 525; 16 O. O. 186; 14 M. L. T 64; 
25 M. L. J. 301 ; 40 1. A, 86(P. C.). 

(8) 8 Ind. Cas. 1128; 6 N. L. R. 160. 

(4) 14 M. L. J. 464. 

(5) 83 Ind. Cas. 484; 40 B. 239; 18 Bom. L R. d4. 

(6) (1837) 2 M & W. 894; 7 L. J. Ex. 836; 
H. 291; 2 Sm. L. Ç. 668; 150 E. R. 1021;46 R. R. 789. 
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both sides having been weighed by the lower . 
Appellate Court, the question ofe burden 
possesses little real importance, nor has any 
ground been shown on.which this Court 
could properly decline to accept the find- 
ing on what is a question of fact. , 

The appeal fails and is dismissed with 
costs. In the Courts below costs will be 
paid as already ordered. 


Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 442 
or 1915, 

January 8, 1917. - 
Present:—-Mr. Justice Chapman and 
. Mr. Justice Roe, 
INDRA CHAND BOTHRA—Decnrer.- 
HOLDER— APPELLANT 
versus 


Mr. A. H. FORBES— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s 144— 
Execution proceedings set aside—Restitution —Interest, 
liability to pay — Court, power of. 

Under section 144 of the. Civil Procedure Code, a 
Court has, in its discretion, poyerto award such 
interest as it chooses, and the fact that at the time of 
the withdrawal of the money the decree-holder 
executed a security bond by which the principal 
alone was secured and in which no mention was made 
of interest, does not affect his liability to pay interest 
in accordance with that section. [p. 23, col. J.] 


Appeal from an order of the District 
Judge, Purneah, dated the 26th Angust 


Mr. Chandra Sekhar Banerji, for the Appel- 
lant. 

Mr. Lal Mohan Gangult, for the Respond- 
ent. 


JUDGMENT. 

Ros, J.—The appellant in this case is 
aggrieved by an order made under section 144 
declaring an auction-purchaser entitled to 
receive frow him, the decree-holder, not only 
the whole sum realised in an execution pro- 
ceeding which has been set- aside, but 
also interestat 6 per cent. perannum from 
the date of the withdrawal of the money. 
It appears that in order to safeguard the 
interests of the aaction-purchaser in this case 
the learned District Judge directed tbat 
before this money be withdrawn the decree- 
holders do give security ina personal bond 
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for the restoration of the sum which they 
were withdrawing. 

It is contended that inasmuch as in the 
personal bond there “was no provision for 
interest, the present District Jadge cannot 
go outside, the orders’ of his predecessor 
and add interest to the sum to be restor- 
ed. In this contention there is no force. 
The bond cannot be held to limit the 
liadglity of the decree-holder; under section 


144 there is an express provision that 
the Court shall in its diseretion 
awartl such interest as it chooses and 


the facet that the principal only is secured 
by the bond, does not affect the liability of 
the decree-holder to pay interest in accord» 
ance with that section. The appeal is dis- 
missed with costs. ý 

CHAPMAN, J.—I agree. 


Appeal dismissed, 





BOMBAY HIGH COURT. 
Letters Parent APPEAL No. 43 or 1915, 
September 28, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton, 

NARO GOPAL KULKARNI 
AND OTHERS— DEFENDANTS— APPELLANTS 
versus 


PARAGOWDA BASAGOWDA— 


AND OTHERS—F LAINTIFFs——- RESPONDENTS, 

Hindu Law—Joint family—Alienution by father to 
pay time-barred debt ~ Consideration—Sons, right of; to 
impeach alienation—Alienee, rights of—Birth of sons 
to alienor after alienation, effect of — Possession, suit for, 
by sons— Decree, form of. 

The alienation of joint family property by a Hindu 
father to discharge an antecedent: time-barred debt 
is not binding on his sons who are in existence at 
the date of the alienation. [p. 24, col. 1.] 

Subramania dAiyar v. Gopala Aiyar, T Ind Cas. 
898; 33 M. 308; 20 M. L, J. 633; 8 M. L, T. 321, referred 
to ' 

The alienee, however, is entitled to the father’s 
share in the property and his right is not affected 
by the birth of sons to the alienor subsequent to the 
alienation, inasmuch as the aliehation by a joint 
tenant effects a severance of the tenancy as a result 
of which the alienee, before division by metes and 
bounds, becomes a tenant-in-common. [p. 24, col. 2; 
p. 25, col. 1.] 

Gurlingapa v. Nandapa, 21 B. 797; 11 Ind. Dee, 
(x. s.) 586 and Rangasami v, Krishnayyan, 14 M. 408; 
1M. L. J. 603; 5 Ind. Dec. (x.s ) 286, not followed. 

Panduraung Anandrau v. Bhaskar Shadashiv, 1} B. 
H. C. R. 72 and Mahabalaya v. Timaya, 12 B. H. C, R, 
138, followed, r 


. 


Jogeswar Narain Deo v. Ram Chandra Dutt, 28 I. A. 
37; 23 C, 670; 6 M. L. J. 75; 7 Sar P. C. J. 18; 12 Ind. 
Dec. (N. $.) 445; Udaram Sitaram v. Ranu Panduji, 11 
B. H. C. R. 76; Chinnu Pillai v. Kalimuthw Chetti, 9 
Ind, Cas. 596; 85 M. 47; 21 M. L. J. 246; (1911) 1 M. 
W. N. 238; 9 M. L. T. 389 and Hardi Narain Sahu v. 
Ruder Perkash Misser, 11 I. A. 26; 10 C. 626; 4 Sar. P. 
©, J. 510; 8 Ind, Jur. 211; 5 Ind. Dec. (N. 3.) 420, 
referred to. 

The alienee only acquires a right to partition and 
not to possession before partition, [p. 25, col. 2.] 

Ina snit, therefore, by the sons for possession of 
property improperly alienated by their father the 
decree, which allows the sons’ claim, should direct 
recovery of the whole property, declaring at the 
same time that the purchaser had acquired the share 
and interest of the alicnor and is entitled to take 
proceedings to have it ascertained by partition. [p. 
25, col. 2. | 

Hardi Narain Sahu v. Ruder Perkash Misser, 11 I. 
A. 26; 10 C. 626; 4 Sar. P. O. J. 610; 8 Ind. Jur. 211; 
5 Ind. Dec. (N. s.) 420, referred to. 

Where, however, there is an alternative prayer 
for partition the Court should at once decree 
partition. [p. 25, col. 2.] 


Per Heaton, J., Obiter.—A Hindu co-parcener can 
only make a valid alienation of hisshare or part of his 
share in an undivided Hindu family property if he 
does so for valuable consideration. If there is no 
consideration at all for the sale, the sale is invalid 
and can be set aside in toto by the other co-parceners. 
[p. 25, col. 1.] 


Letters Patent Appeal from the order of 
Mr. Justice Batchelor, in Second Appeal No. 
832 of 1915. 


Mr. Coyajee (with him Mr. K. H. Kelkar), 
for the Appellants. 

Mr. Jayakar (with him Mr. 4, G. Desaz), 
for the Respondents. 


JUDGMENT. 


Scorr, C. J—This suit was instituted by 
the plaintiffs as members of a joint Hindu 
family, of which their father the 2nd defend- 
ant was the head, to set aside a sale of 
certain family land, being Survey No. 722 
measuring 19 acres and 11 gunthas, executed | 
by the defendant No, 2 in favour of defend- 
ant No. 1 on the 19th of September 1901, 
and to recover possession thereof from the 
lst defendant, or in the alternative for 
their 2rd share therein by partition or at 
least for joint possession with the defendant 
No.1: they alleged that the sale-deed was 
taken from the defendant No. 2 by undue | 
influence and for no consideration. The 
learned Judge of the Trial Court held that 
the consideration for the deed was an an- 
stecedent debt, which though barred by time 
was “acknowledged by the registered sale.. 


if purported to do 
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deed and further advances aggregating 
Rs. 1,500 which he held established. He held 
that even the antecedent debt would authorise 
an alienation by the father binding on the 
sons and he dismissed the suit with costs.’ 

ı His decree was reversed on appeal, -the 
learned Appellate Judge holding that as re- 
gards the Rs. 1,500 representing the further 
advances they were not proved to have 
been made ‘and as regards the Rg. 1,500 in 
respect of the acknowledged time-barred debt, 
the 2nd defendant must have been influ- 
enced unduly by thedefendant No. 1 and could 
not have- given his free consent to its inclu- 
sion as part of the consideration, He.decreed 
that the plaintiffs and defendant No. 2 should 
be restored to possession of the property in 
suit, It may: be conceded that the learned 
Trial Judge was ‘in error in’ thinking that 
a time-barred debt could support an aliena- 
tion by’ a father of ‘joint family property 
even against his sons: see Subramania 
Aiyar v. Gopala Aiyar (1) and as to the 
Rs, 1,500 representing fresh advances, it may 
for the purpose of argument he KANA 
that the Appellate Court was right in hold- 
ing them not proved: the question, however, 
still. remains whether the time-barred debt 
acknowledged by the registered deed was 
not good consideration for the alienation 
of the defendant No. 2’s interest in the 
property. o o 

Upon the findings of the lower Appellate 
Court the plaintiffs are not, or at all events 
the adult plaintiff is not, bound by the deed 
and it may to that extent be treated as a 
nullity : see Unni v. Kunchi Amma (2). 
But itis otherwise with the defendant No. 
2, the execnting party whose interest is 
prigia facie bound by his deed. Assuming 
the deed was obtained from him by undue 
influence it is only voidable at his option. 
He, however, has not sought to avoid it. His 
right to filea suit for such a purpose bas 
long since been barred ‘by limitation. His 
sous ‘have no right to exercise his option. 
To“hold,:as has been held by the lower 
Appellate’ “Court, that he cannot have 
done willingly what he has explicitly 
in his sale-deed is to 


(1) 7 Ina Cas, 898; 33 M. 808; 20 x. Lae: eas? °8 


MeL. T. 821. 
(2) 14 M. 26; 5 Ind. Dec. (N. s.) 19. 
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make a case which was not open to him 
and which he never tried to mike for 
himself, The lower Appellate Court has 
not found that no moneys were expended by 
defendant No. 1 for defendant No. 2 which - 
could be acknowledged. Such a finding would 
be impossible in view of the defendant 
No. 2’s admission when called as a witness on 
behalf of the plaintiffs. “I was plaintiff in 
Suit No. 415 of 1887. Naro Gopal 
(defendant No.1) used to assist me with 
money in that suit. J passed a document 
for that amount.” The learned Judge says 
that .the documents show that the defend- 
ant No, 2 was at least reckless in matters of 
business and incapable of exercising ordinary 
prudence. That, however, is no justifica- 
tion for disregarding the terms of section 
19A of the Indian Contract Act and Article 
91 of the- Indian Limitation Act. The 
defendant No.2 is, therefore, bound by his 
deed and the defendant No. 1 is entitled to 
the defendant No. 2’s interest in the property. 


We haye next to consider what is the 
interest in the property which passed to the 
purchaser. Is it the half share to which 
the defendant No. 2 was entitled at, the 
date of the sale or the grd*to which but 
for the alienation the defendant No. 2 since. 
the birth of his younger son would now be 
entitled? As remarked by Sir Charles 
Farran in Gurlingapay. Nandapa (3), the deoi- 
sions in Pandurang Anandrav v. Bhaskar Shada- 
shiv (4) and Mahabalaya v. Timaya (5) 
point to the period of alienation as that 
at which the rights of the alienee are to. 
be determined, but the Court nevertheless 
in Gurlingapa v. Nandapa (3) laid down 
obiter, following the decision of the Madras 
High Court in Rangasami vy. Krishnayyan 
(6), the proposition that a purchaser of a 
co-parcenary share stands in no better posi- 
tion than his alienor and consequently 
like the latter is Hable to have his share 
diminished before partition by the birth of 
other co-parceners if he stands by and ` 
does not insist on partition. 

This conclusion appears to be inconsist- | 


. 797 at p. 


R. 
R\ 188 
8; I M. L. T 603; 5 Ind. Dec. (N. s.) 286. 


805; 11 Ind. Dec. (x. s.) 586. 
72. 
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ent with the proposition that an aliena- 
tion by a ¿cint tenant effects a severance 
as a result of which the alienee before 
division by metes and bounds becomes a tenant» 
in-common: see Jogeswar Narain Dec vy, Ram 
Chandra Dutt (7), Udaram Sitaram v. Ranu 
Panduji (8). It is also, as pointed out in 
Chinnu Pillas v. Kalimuthu Chetti (9), [in 
which Rangasami v. Krishnayyan (6) was dis- 
“ gented* from], inconsistent with the orders 
passed by the Privy Council in Hard 
Narain Sahu v. Ruder Perkash Misser (10). 

In this state of the authorities we must 
hold that the defendant No. 1 acquired the 
half share in the alienated property to 
which the defendant No, 2 was entitled at the 
date of the alienation owing to the fact 
that the minor plaintiff was not then born. 

The plaintiffs are interested equally in 
one ‘moiety only of the property in suit, 
The defendant No. 2 whose interest is now 
confined to the other family property, if any, 
raises no objection to partition being limited 
to the property in suit. Under the circum- 
stances I do not think the defendant No. 1 as 
‘tenant-in-common of one moiety of the 
suit land can object to partition: Subra- 
manya Chettyar v, Padmanabha Chettyar (11); 
Ram Charan v, Ajudhia Prasad (12), 

Heatox, J.—My only difficulty in the 
case is this. 

If there was no consideration at all for the 
sale of the property by defendant No. 2 to de- 
fendant No. 1 in 190], the sale is invalid and 
can be set aside at the instance of the plaint- 
iffs. For a Hindu co-parcener can only make 
a valid alienation of his share or part of his 
share in an undivided Hindu family pro- 
perty if he does so for valuable con- 
sideration. This aspect of the case is one 
which was presented in this Court, but 
was not considered by the Court of first 
appeal. The Judge of that Court dealt 
with the question of consideration more 
generally. He asked himself the question 
whether the consideration stated in the 


(7) 281. A. 87 ab p. 44; 23 O. 670; 6M L. J.%5; 7 
Sar. P. O. J. 13; 12 Ind. Dec, (N, s.) 445 

(8) 11 B. H.C. R. 76. 

(9) 9 Ind. Cas, 596; 35 M. 47; 21 M. L. J. 246, 
(1911) 1 M. W. N. 238; 9 M, L. T. 389. 

(10) 11 I. A. 26; 10 ©. 626; 4 Sar. P. O. J. 510; 8 
Ind. Jur. 211; 5 Ind. Dec. (N. 5.) 420 . 

(11) 19 M, 267, 6 Ind. Dec. (N. s.) 891, 
‘ (12 28 A. 50; A. W, N. (1905) 174. m 


. prior to partition. 


sale-deed was proved. . He found that it 
was not and he further found that it was not 
proved what the consideration actually was. 
But he cid not ask himself tke question 
whether if was shown that there was not 
any consideration at all. There are 
indications in his judgment that he was not of 
opinion that there was no consideration what- 
ever for the sale. He does not repudiate or 
contradict the finding of the Trial Court 
that there was or at least had been an 
antecedent debt payable by the defendant 
No. 2 to defendant No. 1. Therefore we can 
find for ourselves that there was valuable 
consideration. That, I think, is an appro- 
priate way out of the difficulty which 
confronts me and, moreover, it is a way which 
brings about a conclusion consonant with law 
and justice. 

I agree that by the sale, defendant No. 2 
acquired a share of one-half not of one- 
third only in the land sold. But he acquired 
aright to partition, nota right to possession 
As their Lordships of the 
Privy Council stated in the case of Hardi 
Narain Sahu v. Ruder Perkash Misser (10) 
“according to the judgment of their Lord- 
ships in Deendyal Lal v. Jugdeep Narain Singh 
(13), the degree, which ought properly to have 
been made would have been that the plaint- 
iff should recover possession of the whole 
of the property, with a declaration that 
the appellant, as purchaser at the execu- 
tion sale, had acquired the share and 
interest of Shib Perkash Misser, and was 
entitled to take proceedings to have if 
ascertained by partition.’ Still in this 
case the plaintiffs have sued in the alter- 
native for partition so the theoretical 
objection to a decree for partition dis- 
appears. 

There must, therefore, be a decree fof 
partition in equal moieties; each party to 
bear his own costs throughout. 

Order accordingly, 


(18) 4 I. A. 247; 3 C. 198; 1 0. L. R. 49; 3 Sar. 
P. C. J. 730; 3 Suth, P. C. J. 468; 1 Ind. Jur. 604; 1 
Ind. Dee, (N. s.) 715 (P. C.) 
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PATNA HIGH COURT. 

Seconp Crvin APPRAL No. 296 or 1916. 
February 15, 1917. 
Present:~-Mr, Justice Atkinson. 
Pandit CHANDI MISSHR—Derenpant 
APPELLANT 
VETSUS 
NARSINGH ROY——PLAINTIFF AND 
GANGA RAM AND OTHERS— D)EFENDANTS-— 
RESPONDENTS, 

Possession-—Possessory title, whether sufficient to eject 
trespasser—Adverse possession——Jus tertii-Hindu Law 
—Inheritance —Daughter’s son, position of. 

A person having bare possession can eject a mere 
trespasser so long as his possession is clear and 
conclusive. [p. 27, col. 1.] 

Glenwood Lumber Company Limited v. Phillips, 
(1904) A C. 405; 73 L. J. P. 0. 62; 90 L., T. 741; 20 
T., L. R. 581; Perry v. Clissold, (1907) A. 0. 73; 
76 L. J. P. O. 19; 95 L. T. 890; 28 T. L. R. 272 
and Haradhan Mandal Modak v. Iswar Das Marwari, 
38 Ind. Cas. 797; 2 P. L. J. 61, followed. 

A trespasser cannot set upa jus tertii as against a 
person in possession unless he claims underit. [p. 27, 
col, 1. 

In ve Law the position of a daughter's son is 
higher than that of cognates in matters of inherit- 
ance. [p. 27, col. 2.) 

Amrita Kumari Debt v Lakhinarayan Chuckerbutty, 
2 B.L. R. (F. B.) 28; JO W. R. (F.B.) 76 and 
Karuppai Nachiar v. Sankaranarayanan Chetti, 27 M. 
300; 13 M. L.J. 389, referred to. 

Second appeal from the decision of the Dis- 
trict Judge, Saran. 

Messrs. Lakshmi Narayan Singh 
Rajendra Pershad, for the Appellant, 

Messrs. Sushil Madho Mullick and U. C. 
Laha, for the Respondents. 

JUDGMENT.—This second appeal comes 
before me from the decision of the District 
Judge of Saran, affirming the decree granted 
to the plaintiff in this suit by the Munsif. 
The action was brought by the plaintiff 
claiming possession of a pucca house thaiched 
with tiles situated in Mauza Siwan. The 
plaintiff bases his title upon a Acbala, dated 
the 18th of December 1913 executed by 
defendant No. 4and defendants Nos, 5 and 6. 
Prior to the execution of this kobala de- 
fendants Nos. 4,5 and 6 were in possession 
of the premises. Thatfact has been found 
by the learned Judge. The learned Judge 
has found that they were in Jawful posses- 
sion and were registered in the demand 
register as being the persons in occupation 
of the premises. In paragraph 2 of the 
plaint the plaintiff sets ont the nature of 


and 


the title under which he claims possession 


in the following words;— i 
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“That the defendant No. 4 on her own 
behalf, and the defendant No. 5 6n his own 
bebalf and as the manager of the family 
and as guardian of the defendant No. 6, sold 
to tbe plaintif under a registered deed 
of sale, dated loth December 1918...on 
receipt of consideration money as specified 
therein a house including sahan, ete.” And he 
alleges that be was pnt in possession of the’ 
said house by the vendors and the Iéarned 
Judge finds as a fact that the plaintiff entered 
into possession of the said house. Subsequent- 
ly the defendant No. 1 took possession of 
this house, behind the plaintiff ’s back during 
the plaintifi’s absence. The defendant, by 
way of defence to this action, sets up a 
counter-title under a kobala, dated the 12th 
of February 1914, executed by defendants 
Nos. 2 and 3 in his favour. It has been 
conclusively found by the lower Appellate 
Court that defendants Nos. 2 and 3 had 
no title whatsoever to make the- grant of 
the 12th of February 1914 to defendant 
No. 1. Thus defendant No. 1 having 
failed to establish the title under which he 
claimed, he is only a trespasser. In para- 
graph 7 of the written statement defendant 
No. 1 sets ont precisely „the title under 
which he claims. He says: “that about two 
years ago Musammat Ram Sakhia died 
without any issue and then the defendants 
Nos. 2 and 3 as next-of-kins, relatives and 
legal heirs of the said Ram Kishen entered 
into possession of the disputed house and 
of the other properties left by him. They 
(that is, defendants Nos.2and 3) sold to 
this defendant, namely defendant No. 1, 
the disputed house along with the other 
bouse, adjoining the house of this defendant 
which was left by him (Ram Kishen).” 
That defence has “been found to be false by 
the learned Judge; inasmuch as the learned 
Judge in ihe lower Appellate Court has 
found that defendants Nos. 2 and 3 are 
not the egnates of Ram Kishen; and that. 
thus defendant No. 1 has failed to establish 
the title he claims through the alleged 
əgnates of Ram Kishen. Consequently it 
is «clear that the defendant’s possession is 
that of a trespasser; ard that he dispossessed 
a person who was in lawful possession 
under a title which he has established, and. 
that thus the plaintiff having a. possessory 
title is entitled to eject the defendant, 

| 
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“A person having bare possession can eject a 
meré trespasser, so long as his possession is 
clear and conclusive. A case will be found 
reported as Glenwood Lumber Oompany Lid, 
v. ‘Phillyps (1) and at page 410 their 
Lordships of the Privy Council say: 
“It is a well-establishad principle in 
English Law that possession is good 
against a wrongdoer and thea latter cannot 
set up ajus tertii unless he claims under it,” 
"I this case the defendant has set up a jus tertit 
but he has completely failed to establish his 
right and thus is liable to be ejected as a 
trespasser. To the same efect is the decision 
reported as Perry v. Olissold (2) and at page 
79 their Lordships say: “Ib cannot be disputed 
that a person in possession of land in 
the assumed character of owner and 
exercising peaceably the ordinary rights 
of ownership has a perfectly good title 
against all the world but the rightful 
owner.” likewise will be found the 
authority of the case reported as Haradhan 
Mandal Modak v. Iswar Das Marwari (3). 
Therefore on this ground, in my opinion, 
defendant No. 1 having failed to establish 
his claim of title, the plaintiff is entitled 
to a decree fof possession. A good deal 
of time has been devoted before me to 
the discussion as to the relative claims of 
Musammat Kauli and defendants Nos. 5 and 6 
as to whether they were or were- not the 
agnates of Ram Kishen or of Satyanarayan 
Ram. In my opinion it is unnecessary to 
go into that question; although I have 
been asked by Mr. Lakshmi Narayan 
Singh on behalf of the appellants to 
remand the case with a view to ascertain- 
ing whether there were agnates of Ram 
Kishen surviving on the death of his 
wife or on the death of his daughter 
Sakhia. It would be a novel procedure 
to remand the case for any such enquiry 
upon the request of a trespasser who has 
not a shred of title entit'ing him to the 
determination of a question in which he 
has no earthly concern. If there are 
agnates of Ram Kishen in existence, it 


(1) (1904) A.C. 405; 73 L. J.P. C, 62; 90 L.T. 
741; 20T. L R. 531. 

(2) (1907) A. O. 73;76 L. J. P. C. 19; 95 L. T, 890; 
23 T. D. R. 282. 

(3) 38 Ind. Cas. 797; 2 P. L. J. 61. 
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will be open to them to come forward at 
some future time and contest the title of 
the plaintiff who has derived his title from 
Musammaét Kauli and defendants Nos. 5 
and 6. I know of no autbority in law 
which gives .a trespasser the right to ask 
a Court to remand a case for an enquiry 
in which the trespasser, defendant No. 1 
in this case, has no earthly interest 
whatsoever, All that I know is that the 
plaintiff claims under a kobala executed by 
defendants Nos. 4, 5 and 6, namely, the per- 
sons in possession at the time of the execution 
of the kobala and that by virtue of that kobala 
the plaintiff acquired possession in fact: and 
that accordingly he is entitled to the decree 
which has been awarded to him. I decline 
to remand the case on the ground put for- 
ward by Mr. Lakshmi Narayan Singh. I 
think most of the argument put forward by 
Mr. Lakshmi Narayan Singh as to the posi- 
tion occupied by a daughter's son under 
the Hindu Law of inheritance is misconceiv- 
ed. I have had the opportunity of reading 
the able jadgment of Mr. Justice Mitter re- 
ported as dmrita Aumart Debiv Lakhinarayan 
Chuckerbutty (4) which illustrates the 
history of the law of Hindu inheritance; but 
1 think that a case will be found reported as 
Karuppat Nachiar v. Sankaranerayanan Chetti 
(5) which gives a daughter’s sona higher 
place than that of mere cognate. In the case 
reported as Karuppat Nachiay v. Sankaranara- 
yanan Uhetti (5) their Lordships give the 
daughter’s sona higher place than even an 
agnate. Mulla in his “Principles of Hindu Law” 
says: Although the practice of appointing a 
daughter to raise up an issue for her father 
became obsolete, a daughter’s son continued 
to occupy the place that was assigned to 
him in the order of inheritance and even 
now he takes a place practically nextafter 
male issue, the widow and daughters being 
simply interposed during their respective 
lives. The difference in- his position under 
the ‘old law and the present Jaw is that 
under the former he became by a fiction of 
law a member of his maternal grandfather’s 
family, while under the present law he isa 
member of Lis own father’s family and is 
also regarded as a songs son to his maternal 


(44 2 B. L. R. (F. B.) 28; 10 W. R. (F. B.) 76. 
* (8) 27 M. 300; 13 M. L. 1. 398, 
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grandfather for the purposes of inheritance.” 


Thus I think that Musammat Kanli and 
defendants Nos. 5 and 6 occupied at the 
date of the execution of the kobala of the 
18th December 1918 a position much higher 
than the class of persons termed cognates. 
However, I think if unnecessary to further 


“ pursue this question inasmuch as I have 


held that the plaintiff holds the disputed 
house under a valid title and is in posses- 
sion of same under such title and hence is, 
as against defendant No li -who isa mere 
trespasser, entitled to the decree for posses- 
gion. Accordingly I hold that the judgment 
of the lower Appellate Court is right and 
that the judgment of the learned Munsif 
is also right; and I disallow this appeal 
with costs in this Court, inthe lower Ap- 
pellate Court and in the Munsif’s Court. 


Appeal: dismissed. 





ALLAHABAD HIGH COURT. 
APPLIGATION IN Secono Crvin Appeat No. 1481 
oF 1913. 

May 23, 1916. 

Present:-—-Mr. Justice Sundar Lal. 


In the matter of BHAGWANTI—Appetroant, 

Court Fees Act (VII of 1870), s. 18—Appeal dis- 
missed as to some respondents-——Refund, appellant, 
whether entitled to. 

Section 13 of the C@ourt Fees Act refers to cases 
where a decree in favour of the respondents (i. e., 
all the respondents where there are more than one) 
is set aside and the case is sent back “for a second 
decision.” The proviso refers to cases where the 
decision in favour of the respondents is set aside 
qua a portion only of the subject-matter of the suit, 
but in either case the decree appealed against must 
be set aside gua all the respondents, 


Where a decree is left standing as to some of the 
respondents, the decision so far as these respondents 
are concerned is left standing and the appeal against 
them is dismissed, and the appellant is not, in auch 
a case, entitled to a refund of the Oourt-fee under 
section 13 of the Court Fees Act, 


Application for refund of Court-fee in 
Second Appeal No. 1451 of 1918 by Musam- 
mat Bhagwanti. 

FACTS appear from the following 

OFFICE REPORT.—-This purports to be 
an application for refund of Court-fee under 
section 13 of the Court Fees Act presented by 
Mr. Haribans Sahai as Vakil for Musammat 
Bhagwanti, who has filed an affidavit swear- 


A 
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ing to the fact that she is the daughter 
and heiress of Musammat Raj Kali Kuar, 
plaintiff-appellant, deceased. 

Oa turning to the judgment of this: 
Court I find that this Court has allowed 
this appeal against respondents Nos. 1 to 5 
and setting aside the decree of the Court 
below has remanded the case under Order 
XLI, rule 23, of the Code of Civil Proce- 
dure as regards them, but this Court*has 
dismissed the appeal against respondent No.e 
6, and confirmed the decree below as regards 
him. As regards costa this Court has ordered 
that the costs of this appeal including the 
costs of the respondents shall be borne by | 
the appellant in any event, 


Further it may be taken into consideration 
that the appeal has been dismissed with costs 
against one of the respondents. I do not 
think that under thecircumstances of this case 
the Court-fee can be refunded as prayed. 


Mr. Haribans Sahai, for the Applicant. 


JUDGMENT.—I have considered the. case 
and the ruling referred to. In my opinion ` 
the section refers to cases where a decree 
in favour of the respondents, (d. ¢., all the 
respondents where there are more than one) 
is set aside, and the case is sent back 
“for a second decision.” The proviso refers 
to cases where the decision in favour of the 
respondents is set aside gua a portion 
only of the subject-matter of the suit, but 
in either case the decree appealed against 
must be set aside gua all the respondeits. 
Where the decree is left standing as to 
some of the respondents the decision so far 
as these respondents are concerned is left 
standing, and the appeal against them is 
dismissed. The Court inappealin such cases 
does not set aside the decision of the case 
but affirms it, so far as these respondents 
are concerned’ It sets aside only a part os 
the decision of the Court of first instance 
against some respondents only. The Court- 
fee paid by the appellants was necessary 
and required in respect of so mtch of the 
appeal as has been dismissed. No additional 
fee was paid in respech of the appeal of 
the appellants in relation to-the appeal 
against the other respondents which can be 
refunded now. This has been the practice 
of this Court since 28th April 1&98, and 


"I think I would not be right in disturbing 
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the existing practice. I reject the ap- 
eee “for the certificate for refund prayed 
or, 


Application rejected. 





- PUNJAB CHIEF COURT. 
e First Civin Arrear No. 2598 or 1915, 
January 2, 1917. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 
BHAGWANT SINGH—DeErenpant— 
APPELLANT 
VETSUS 
NARINJAN SINGH—Puaintirr— | 


RESPONDENT. 

Evidence Act (I of 1872), s. 112—Legttimacy—Pre- 
swmption—~ Proof. 

Under section 112 ofthe Evidence Act the pre- 
sumption of legitimacy in favour of a person born in 
wedlock is conclusive, unless displaced by cogent 
evidence of non-access. [p. 29, col. 2.] 

Narendra Nath Pahari v, Ram Gobind Pahari, 79 C 
111; 6 ©. W, N. 146; 4 Bom, L. R. 248; 291. A. 17; 
8 Sar. P. C. J, 186 (P.O) and Chigurupati Venkata 
Subbayya v, Chigurupats Pedda Nagunna, 10 Ind. Cas, 
389, (1911) 1 M? W. N. 312, referred to, 


First.appeal’ from the decree of the Sub- 
ordinate Judge, first class, Ludhiana, dated 
the. 2Ist June 1915, decreeing the claim. 

The Hon'ble Mr. Fazl-i- Hussain, Sheikh 
Abdul Aziz and Sheikh Umar Bakhsh, for the 
Appellant. 

= Diwan Shadi Ram and Bakhshi Tek Chand, 
for the Respondent. 


JUDGMENT.—This appeal has arisen 
out ofa suit brought by Sardar Narinjan 
Singh against Sardar Bhagwant Singh, in 
which the former claimed to be entitled to 
one-third of the estate left by Sardar Bal- 
want Singh, a rats and Jagirdar of Ber in 
the District of Ludhiana, who died on the 
25th August 1908. The claim was baséd 
on the allegation that the plaintiff was 
the lawfully begotten son of the said Sardar 

- Balwant Singh, and born of his first wife 
Sardarnit Amar Kaur on the 18th June 1896 
at Patiala. 

It was admitted that the defendant was 
the elder son of the deceased Sardar by his 
second wife, and it was asserted that accord- 
ing to the custom of the family, the plaint-, 
iff as the younger sow was entitled to ong-third 
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and the defendant, as the elder son, to two- 
thirds of the entire estate left by Sardar 
Balwant Singh. The suit was filed on the 
80th May 1911 and, after a protracted trial, 
resulted in a decree in the plaintiff’s favour 
for possession of the one-third share claimed 
by him. 

Against this decree Sardar Bhagwant Singh 
has preferred this appeal and we have heard 
Mr. Fazl-i-Hussain at length on his behalf, 
while Mr. Tek Chand has addressed us on 
behalf of Sardar Narinjan Sivghb. 

The main defence set upin the Court 
below has again been strongly pressed before 
us and may be stated to be:— 

(i) that Sardar Narinjan Singh was 
not born of Sardarnt Amar Kaur, 
and 

(iz) that if he was, he was not begotten 
by Sardar Balwant Singh, 


It was not contended before us that, if the 
plaintiff was found to be the son of Sardar 
Balwant Singh he was entitled to anything 
less than athird share of the estate, so 
that the alleged custom in the family may 
be taken as established. Similarly, the extent 
of the estate left has not been questioned 
before us, and the finding of the Court 
below may be taken as definitely correct. 

Mr. Fazl-i-Hussain has practically con- 
fined his argument tc issues, Nos. l and 2, 
which areas follows:— , 

1. Was the plaintiff born from the womb 
of Sardarnt Amar Kaur on the 18th June 
1896? 

2. Is not the plaintiff the legitimate son 
of Sardar Balwant Singh? 

The correctness of the decision on these 
issues is challenged inthe first ground of 
appeal, and itis clear that the case really 
depends on the conclusions arrived at with 
regard tothem. Farther, if it be held that 
Sardar Narinjan Singh was born of Xar- 
darni Amar Kaur on the 18th June 1896, 
the onus will lie heavily on the defendant- 
appellant to displace the presumption which 
arises under section 112, Indian Hvidence 
Act, a presumption that is conclusive and 
can only be displaced by cogent proof of 
non-access. In the circumstances, therefore, 
it will be expedient to deal with the first 
issue, and in order to do so a brief history 
of the deceased Sardar Balwant Singh's 
matrimonial ventures must be given. 
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The late Sardar was born in 1866 and 
was married in 1874 to Sardarnt Amar 
Kaur, a lady belonging to a good and highly 
placed family of Patiala, This marriage 
was arranged by Sardar Hakikat Singh the 
father of Sardar Balwant Singh. The eon- 
tracting parties were both children at the 
time and it was not till some three years 
later that the muklawa took place and the 
bride was brought home by her husband. 

There was no issue of the union and 
Sardar Hakikat Singh having died while 
Sardar Balwant Singh was still a minor, his 
estate was taken over by the Court of Wards. 

In 1882 his mother, Sardarni Mehtab 
Kuar, arranged for her son’s second marriage 
-which was duly performed in 1883, the 
second wife being Sardarnt Shiv Kaur. The 
reason for this second marriage was stated 
by Sardarni Mehtab Kaur [in a letter 
(Exhibit P-103) addressed to the Deputy 
Commissioner, Ludhiana, asking for the 
necessary funds} to be 
that Sardarnt Amar Kaur 
was mangli yog, te, born under an 
_ unlucky star, and that: the attendant ill-luck 
would be neutralised or averted by a second 
marriage. 

Of this second marriage a son was born in 
1884, who is the present defendant-appellant 
Sardar Bhagwant Singh. 

About the year 1890 Sardar Balwant Singh 
married a third Wife, Sardarnt Ajmer Kaur, 
‘but there was no further issue of any of 
these three marriages until 1896 when, it is 
alleged that Sardarnt Amar Kaur gave birth 
to the plaintiff-respondent. 


Part IT, page 1. 


As the cireumstances in which this birth 
took place form the subject-matter of this 
present enquiry, it will be necessary to detail 
them at some length. 

Aecording to Sardarnı Amar Kaur she 
had been living with her husband on the 
best of terms up to December 1895. She 
denies that she was mangli yog or that there 
was anything sinister in her birth and alleges 
that Sardarnt Mehtab Kaur merely wrote that 
in Exhibif P-108 im order to get posses- 
sion of a large sum of money which other- 
wise would not have been sanctioned for a 
second marriage. She claims that she ard 
her husband lived as man and wife from the 


. 2 
. commencement, andas evidence of the friendly » 


relations that existed between them eyen &fter 
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the third marriage had taken place she pro- 
duced Exhibit P-186, a letter dated 27th 
January 1891 written by 
Sardar Balwant Singh 
to Sardar Gurmukh Singh her paternal 
uncle, in which the former accords permission 
to Sardarni Amar Kaurto pay the latter a 
visit at Patiala owing to the illness of her 
mother, and at the same time asks that she be 
not detained for more than four or five days. 
The genuineness of this letter is not contes? 
ed and it supports the plaintiff’s contention, 
that his mother was af that time living at 
Ber with the deceased Sardar and was on 
amicable terms with him. 


Part II, page 1. 


In fact it will clearthe ground to state at 
this stage that the defendant-appellant does 
not deny that his father kept Sardarnt Amar 
Kaur at Ber up to that period. His 
case is that Sardarnt Amar Kaur lived 
at Ber till February or March 1895 and then 
left the deceased Sardar for good, with the 
exception of a short visit paid by her to Ber 
in February 1896, when the Sardar refused to 
see her, and himself left Ber to avoid her. 
It is, however, contended that on account 
of the Sardarni’s inauspicions nativity, 
Sardar Balwant Singh never*co-habited with 
her at all, and that, therefore, she never 
conceived .by him. In any case, it was urged 
that as she had left in February or March 
1895 non-access was established, and the 
child, if hers, could not by any possibility be 
the Sardar’s. 


To continue with Sardarnt Amar Kaur’s 
statement. She alleges that her maternal 
grandmother Man Kaur died at Jarg in 
November or December 1895 and that she 
went to that village to attend the hangama 
ceremony. Jarg is only some four kos distant 
from Ber and the ladies went in the usual 
rath, while the Sardar is said to have gone in 
a carriage. Afterastay of two or three days at 
Jarg the Sardar returned to Ber and Sardarnz 
Amar Kaur, with his permission, went to 
Patiala, where she stayed for abort three 
weeks during which period her cousin Nar 
Narayan Singh was married. She then returned 
to Ber with her mother Nihal Kaur, and with 
the consent of the Sardar again went to 
naka in order that her child should.be born 
there. 


On the 18th June 1896 the plaintiff-re- 
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spondent was born there to her and the fact 
was duly communicated to the authorities. 

The Sardar at first repudiated the patern- 
ity of the child (but did not suggest that 
Sardarnt Amar Kaur had not given birth to 
him), but on the 7th February 1897 he wrote 
Exhibit P-74 to the Deputy Commis- 

Part IT, page 20 sioner of Ludhiana in 

f " which he admitted the 
“boy to be his son and asked that his 
name (Narinjan Singh) “be entered in the 
list of jagirdars” as his son. 

On the same date he wrote Exhibit P- 

Part II, page 21 17 to Sardar Gurmukh 

pee" Singh making the same 
acknowledgment and agreeing to pay Rs. 50 
per mensem for the boy’s maintenance so 
long as he and bis mother lived with Sardar 
Gurmukh Singh. 

The maintenance was, however, not paid 
or at any rate not regularly paid, and, there- 
fore, on the 2nd April 1899 a suit for main- 
tenance was brought on behalf of the plaint- 
iff-respondent by his mother Sardaruz Amar 
Kaur. The vlaintin that suit is printed at 
pages 26 to 28 of Part If and shows that 
there was a distinct and definite allegation 
made that the boy was the lawfully begotten 
son of Sardar Balwant Singh, the then 
defendant. 

The Sardar filed a written statement duly 
signed. by him, through his agent Lal Singh 
(printed at page 29 of Part II), and in this 
for the first time it was definitely stated that 
Sardarnt Amar Kuar had never given birth 
toa child at all. 

This allegation was traversed by the legal 
advisers of the boy, Exhibit P.-112 (Part 
JI, page 31), and the matter was directly put 
in issue (Part Il, pages 32-33). 


That suit proceeded for sometime and a 
certain amount of evidence was recorded, 
Sardar Balwant Singh being examined on the 
Yth June 1900, Exhibit P-128 (Part 11, 
pages 43-50), and was compromised on the 
30th April 1£01. 


This compromise is Exhibit P-13 (Part 
lI, pages 101, 102), and in it the Sardar 
admitted being the father of the boy, under- 
took to pay his maintenance and declared 
that after his demise the boy should be 
treated as his son according to the custom 
prevailing in the family, This admission 
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was made ‘according to the provisions laid down 
tn section 23 of Act I of 1872.” 

This compromise was made a rule of Court 
and a judgment and decree in its terms were 
duly passed on the 10th May 1901. 

This maintenance agreed upon and decreed 
was duly paid up to the time of Sardar 
Balwant Singh’s death [See Exhibits P-1, 
P.12, P-168 to P-17l and P-173 to P-181 
referred to on page 192 of Part I (judgment) 
and the account books of the late Sardar], 
In spite of this fast, in 1907 Sardar Balwant 
Singh informed the authorities: that he 
suspected the paternity of the plaintiff-respond- 
ent and for that reason refused to sign the 
family pedigree-table, but in 1f08 in a suit 
brought against him by the defendant-appel- 
lant he filed a written statement on the 30th 
July 1908 in which he distinctly stated that 
the defendant appellant was not his only son, 
“but that be had another son Narinjan 
Singh, whose legitimacy has been admitted. 
in a judicial judgment dated 10th May 1901.” 
He died before that suit was decided. The 
above account of the attitude taken up by 
Sardar Balwant Singh shows how yacillating 
was its nature, and it would serve no good 
purpose to give further details. The matter 
has been dealt with at great length by the 
Trial Judge and needs no further discussion. 

It is, however, necessary to refer to 

Exhibit P-128, which is 

Bere eee ee a letter fra@m Sardar Gur- 
mukh Singh to Sardor Balwant Singh, dated 
30th Phagan, Sambat 1952=11th March 
1895, written in reply to Exhibit P-184, 
dated 10th March 1896. 


In Exhibit.P-184 Sardar Balwant Singh 
wrote asking that Sardarnt Amar Kaur be 
sent back to Ber in order that she might 
accompany him on a pilgrimage to the 
Ganges. 


In Exhibit P.-128 Sardar Gurmukh 
Singh definitely stated that his niece was 
pregnant and that her mother was not 
prepared “tosend the girl unless she was 
fully satisfied about the personal safety of her 
daughter.” From this it is clear that by the 
l:th March 1896 Sardar Balwant Singh 
was definitely informed that his wife was 
enceinte,- yet admittedly he took no action 
nor. gudeayoured to refute the allegation 
meds. . i 
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Similarly in Exhibit P-144 Sardar Mal 
Singh, maternal uncle 

Part IT, page 17. of Sardarnt Amar Kaur, 
informed the Deputy Commissioner at 
Ludhiana on the 18th June 1896 that his 
niece was very shortly to be confined and 


that Sardar Balwant Singh should satisfy ` 


himself if he had any suspicions, On this 
Exhibit is a note by the Deputy Commis- 
sioner to the effect that the Sardar stated as 
he had been “separate from the woman for 


- more than a year...... she cannot be pregnant 
“by him.” l 


this; announcement in due course, took no | 


Again Sardar Mal Singh on the 2 tth June 
1896 notified the birth of the plaintiff-respond- 
ent to the Deputy Commissioner (Exhibit 

P-145) but the Sardar, 

Part Il, page 18. Sho . was informed of 
action to verify the fact of the birth at least. 

From the above one fact stands out 
prominently, víz., that both before and at 
the time of the birth Sardar Balwant Singh 
was informed of the fact that Sarvdarnt Amar 
Kaur claimed to be enceinte by him, and 
that he took no steps of any kind whatsoever 
to verify the allegation, and merely contented 


: himsélf by denying that she was pregnant 


by. him. This fact has an important bearing 


on the question as to whether Sardarni 
Amar Kaur ‘gave birth to the plaintiff- 


- respondent orel&th June 1896. 


- carefully and ably collated and criticised by . 


There is oral as well as documentary 
evidence as to this, which has been very 


the learned Subordinate Judge, it will, there- 


-< fore, not be necessary to detail it here at any. 


. the following pedigree-tables, 


of the witnesses are related. 


dealing with it, however, 
given to us 


length. Before 
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The witnesses who depose to having seen. 


the Sardarnt pregnant may be divided up 
into two groups, (1) those who saw her at 


_ darg, and (2) those who saw her at Patiala.. 


The first group consists of P. W. No. 34 Maz. 


` Partap Kaur, P. W. No. 35 Maz Bishen Kaur, 


- P. W. No, 1 Albel Singh and Musammat 


Punjab Kour, P. W. No. 36. 

Mr. Fazl-i-Hussain objects to ‘their evi- 
dence on the ground that they are related to 
the Sardarni, but as pointed out by Mr. Tek` 
Chand, itis only relatives who could be 


~ 
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expected to givə evidence of such matters. 
There is imtrinsically nothing impossible or 
improbable in their statements, and their 
evidence has been accepted as reliable by 
the learned Subordinate Judge. They bear 
out the statements of Sardarnt Amar Kaur 
and her mother Nihal Kaur, and the visit 
of the former to Jarg in Desember 1895 has 
not been seriousiy contested, the presence of 
the Sardar at the hangama ceremony of 
Man Kaur only being denied. 


In this connection the Sardar’s visit to 
Jarg in December 1895 may conveniently be 
discussed and disposed of, 

In addition to oral evidence as to his 
having gone to Jarg atthis period there is 
the evidence of certain dosuments. 


Exhibit P-145 is a letter dated 21st 
November 1895 in which 
Mal Singh invited the 
Sardar to the ceremony, and the 
acceptance of the invitation appears in 
the handwriting and under the signature 
of Lal Singh, a relation and employee 
of the Sardar and his agent in the case 
which ended in a compromise in 1901. 


Exhibit P-124 is the aecount of the 
neota payments made 
at the time, and Hxhibit 
P-125 shows that asum of 
Rs. 116 was paid to the Sardar. These 
documents were produced in the former 
suit which was compromised and their 
correctness cannot seriously be contested. 


‘Exhibit P-1 is the log-book of the 
village school and bears 
an endorsement written 
by Lal Singh and signed by the Sardar 
shewing he had inspected the school on the 
19th December 1895. 


Exhibit P-147 is a letter dated 20th 
December 1895 written 


by Lal Singh to Mal 
the permission of the 


Part II, page 5. 


Part II, page 6. 
Part 1T, page 10. 


“ Part II, page 12. 


Part IT, page 13. 


Singh conveying 


Sardar for the Sardarni’s departure to 
Patiala, 
Exhibit P-146 is a similar letter 


extending the period of the visit to Patiala. 
Tt is dated the 24th Deaember’ 1895. 

Sardar Balwant Singh, when produced 
as a witness in the former suit, denied 
haying gone to Jarg, and also denied having 
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authorized the writing of the letters sent 
by Lal Singh As to the inspection of 
tha school he stated that the entry was 
a fabrication asthe school was not inspected 
by him. 

Mr. Fazl-i-Hussain urged that in 1895 
Lal Singh and Mal Singh were on good 
terms and that they had conspired to- 
gether to create evidence with regard to 
this fictitious pregnancy and confinement. 


There is nothing on the record, how- 
ever, to support this theory of a con- 
spiracy and it is significant that Lal Singh 
has not gone into the witness-box to 
repudiate or explain these letters, while 
his female relatives have appeared as wit- 
nesses for the defendant-appellant. The 
Sardar’s statement can obviously not carry 
the weight one would ordinarily give to 
a deposition on oath by a man in his 
position, owing to the vacillation he has 
displayed in the matter of the acknowledg- 
ment of Narinjan Singh as his son, and 
this documentary evidence, more particularly 
the entry in the Jlog-book Exhibit P- 
I, coupled with the oral evidence as to 
his presence at Jarg conclusively proves 
that he did go to that village in December 
1895, and we agree with the finding of 
the learned Subordinate Judge as to this, 
It is obvious, therefore, that the witnesses 
in this group had an oppaqrtunity of seeing: 
Sardarnt Amar Kaur and of discovering 
the fact that she was with child. 

In the second group are P. W. No. 
Ind Kaur, P. W. No. 82 Hem Kaur, 
P. W. No. 35 Panjab Kaur, P. W. No. 
37 Sardarnt Rattan Kaur, P. W. No. 38. 
Sardarnt Partap Kaur, P. W. No. 39 
Musammat Naraini, P., W. No. 40 Mu- 
sammat Uttami, P. W. No. 23 Shamshet 
Singh, P. W. No. 45 Sardar Nar Narayan 
Singh, Harnam Kaur, Rattan Kaur, Sardar 
Gurmukh Singh, Sahib Dey and Musam- 
mat Tabo, who all depose to having seen 
Sardarnt Amar Kaur at Patiala when she was 
enceinte, and that she gave birth to the 
plaintiff-respondent on the 18th June 
1896 in the house of Sardar Gurmukh 
Singh, and that she subsequently suckled 
the child. In addition to the above direct 
evidence there is the statement of Miss 
Wyam, a Lady Doctor who examined the 
Sardérnt on the 29th December 1899 and 
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was produced as a witness in the former 
suit (Exhibit P-62 ©, Part II, page 
34), as well as the evidence of Miss 
Balfour, M.D., who was produced as a 
witness in this case, and examined the 
Sardarnt on the lst February 1912. 


Both these Lady Dostors give it as 
their positive opinion, based on the exami- 
nation of the Sardarni, that she had at 
one time or other given birth to a child. 
Against this evidence, and in order to 
refute it, the defendant-appellant produced 
Major E. J. O'Meara, J. M. S., Civil Surgeon 
of Agra, who, without having himself examin- 
ed the Sardarni, has criticised the evidence 
of Misses Wyum and Balfour and given 
it as his opinion that the reasons given 
by them for their opinion are not con- 
clusive evidence of the Sardarni having been 
confined. 


It is obvious that evidence of this nature 
is not, and cannot be, of avy great value 
in a matter of this sort. No doubt the 
conditions which the two Lady Dostors 
found to exist are compatible with the 
Sardarnt having suffered from certain 
diseases. There is, however, nothing to show 
that the Sardarnt had at any time suffered 
from.any of the suggested diseases, and 
Miss Balfour was questioned directly on 
the point and gave it as her opinion that 
the Sardarnt hano signs indicative of her 
having so suffered. 


In these circumstances we have no hesita- 
tion in holding that Major O’Meara’s 
evidence does not refute, or in any way 
minimise the value of, the evidence of 
these two ladies. In spite of a severe 
cross-examination to which they were both 
spbjected, nothing was elicited to in any 
way shake their credibility or their skill 
in their profession and accordingly we see no 
reason for not accepting their statements as 
`- gorrect. 

Read along with the direct evidence as 
to the pregnancy and birth the only 
possible conclusion to arrive at is the one 
come to by the learned Subordinate Judge, 
and we have no hesitation in holding that 
it has been proved beyond any reasonable 
doubt that Sardarne Amar Kaur did 
give birth to the plaintiff-respondente. at 
Patiala onthe 18th-June 1896, - 
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In comingto this finding we have care- 
fully considered Mr. Fazl-i-Husain’s critie 
cism of the evidence but we are wholly 
unable to accede to his contentions, which, 
in our opinion, have no force. 

It is not necessary to labour the subject 
further and we hold that the first issue 
was rightly decided in favour of the plaint- 
iff-respondent. 

That he is the child alleged to “ have 
been born to Sardarnt “Amar Kaur has 
not been disputed or questioned , before 
us. 


Turning now to the second issue, it is 
clear that the onus is on the defendant- 
appellant to prove that Sardar Balwant 
Singh had no access to Sardarne Amar 
Kaur at the time when she conceived. 

Section 112, Indian Evidence Act, leaves 
no doubt as to this, nor has it been 
questioned by Mr. Fazl.i-Hussain. 

The presumption of legitimacy is con- 
clusive unless discharged by cogent evidence 
[ Dalipa v. Rala (1), Narendra Nath Pahari v. 
Ram Gobind Pahari (2), Chigurupatt Venkata 
Subbaya v. Chigurupatt Pedda Naganna (3), 
and Mr. Fazl-i-Hussain has urged that the 
documentary and oral eyidence on the 
record conclusively shows that the Sardarni 
left Ber in February or March 1895 and 
never again was with ber husband so as 
to render it possible for any sexual inter- 
course to take place. It was contended 
that owing to the fact that the Sardurni 
was born under an unlucky star, Sardar 
Balwant Singh never had connection with 
her. We are not greatly pressed by the 
argument. It seems strange that this fact 
should only have been discovered after 
the marriage and not at the time when 
the negotiations were proceeding. The horos- 
cope of the bride must have been examined 
at that time, and the inauspicious conjunc- 
tion of the planets discovered—the belated 
discovery after the death of Sardar Hakikat 
Singh is, to say the least, suspicious, and ` 
there seems some forse in the suggestion ` 
that Sardarni Mehtab Kaur advanted this 


» 


' (1) 22 Ind. Cas, 409; 187 P. W. R. 1914; 49 P, L. R. 
1914 


(2) 29 ©. 111; 6 C. W. N. 146; 4 Bom. L. R. 243; 29 
I. A. 17; 8 Sar. P. ©. J. 186 (P. O). 
(3), 10 Ind. Cas. 389; (1911) 1 M. W. N. 312, 
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falsely as a reason to obtain a larger 
sum of money for the expenses of the 
second marriage. Again we are inclined to 


‘accept. Mr. Tek Chand’s contention that 


even if the Sardarnt was mangali yog, the 
second marriage cured the defect as it 
was said in Exhibit P-103 
16 would do, so that after 
the second marriage at least there was no 
reason for Sardar Balwant Singh to avoid 
the society of Sardarn? Amar Kaur, 


Part II, page I. 


_ The Sardarni claims that she was treated 
by the Sardar as a wife and we feel con- 
strained in all the circumstances to believe 
in spite of the Sardar’s denial of the 
act. 


Mr. Fazl-i-Hussain sought to support his 
contention as to the Sardarnt being mangali 
yog by referring us to Exhibit D-17. This 
letter was not printed, but we decided to 
allow Counsel to refer us to such Exhibits 
as were on the record and referred to in 
the judgment althougb not in the printed 


books. This letter is not admitted as 
genuine, and it is denied that it was 
written by Nihal Kaur. We are not 


satisfied as to the proof of the handwriting, 
but in any event we can discover nothing 
in it that supports the contention of the 
learned Counsel. 


There is no real “proof” on the record 
from which it can be deduced that there 
was anything inanspicious in the birth of 
the Sardarni, 

The next reason for the Sardar’s not-having 
any marital relations with the Sardarni 
was stated to be that he suspected her 
fidelity to him. Of this, as urged by Mr. 
Tek Chand, there is no direct evidence. 
Sardar Balwant Singh only says he was 
told she was nnfaithful and that some 
letters were intercepted from her to her 
lover. The letters have not been produced 
and he was unable to read them and conld 
obviously give no evidence as to who their 
writer was. His statement as to this is 
at page 46 (Part IL) and is far from 
convincing. 

. Reliance was then placed on Exhibit D- 
69 (unprinted), a letter from Nibal Kaur 
to Sardar Balwant Singh, It is undated 
but Mr. Fazl-i-Hussain asked us to hold 
that it must have been written before 
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November 1295. Mr, Tek Chand on the 
other hand contended that the letter was 
evidently written after the fact of the 
Sardarnit being pregnant had become 
known, when the other co-wives and their 
satellites endeavoured to poison the mind 
of the Sardar against Sardarnt Amar Kaur. 
We have carefully studied this letter and 
ean find nothing in it that assists the 
defendant-appellant. That some soandal 
had been spread regarding the daughter 
of the writer certainly appears from this 
letter, but that there was any truth in 
the rumour does not appear, and the whole 
tone of the letter is an indignant protest 
against mischief-makers. We can find 
nothing in it to justify a conclusion that 
it was written before November 1895, and 
16 was incumbent on the defendant-appel- 
lant to prove the date conclusively. Mr. 
Tek Chand’s suggestion appears far more 
probable, and in any case we cannot con- 
sider this letter as proving that Sardarni 
Amar Kaur was unchaste or unfaithful. 
But even if it were true that the Sardarni 
had a lover, this fact alone would not 
render the child illegitimate so long as the 
husband had access to her. 

Next it was contended that the pair 
were on such bad terms that it was im- 
possible for them to have cohabited, and 
we were referred to various Exhibits, printed 
and unprinted. It is not pecessary, how- 
ever, to discuss these Exhibits in detail. 
Exhibit D-17 has been referred to above 
and really proves nothing. 

D-65, D-67 and D-70 are all letters 
written after the conception must have 
taken place and, therefore, afford no assist- 
ance. Even, however, if it be admitted 
that husband and wife were constantly 
quarrelling, that fact alone would not b8 
sufficient to prove non-access. So long as 
the Sardarnt was living in her husband’s 
house a temporary reconciliation was always 
possible. We can, therefore, see no force 
in this contertion. 

Finally it was urged that the evidence 
on the record proved that the Sardarnz 
left Ber in February or March 1895. 


The -oral evidence as to this was not 
referred to by Mr. Fazl-i-Hussain and we 
need not, therefore, discues it; we consider 
“he” was right in not placing any reliance 
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ən it, He- referred us" to the statement 
of Sardar: Gurbakhsh Singh, Part I, page 
93, line 81, where this witness for the 
plaintiff is recorded as having said that 
he did “not know why did Sardar Balwant 
Singh send Sardarni Amar Kaur to Patiala 
in the beginning of 1895. He did send 
her.” In his examination-in-chief, however, 
(page 86) this witness clearly stated that 
the Scrdax bad gone to Jarg to attend the 
hangama ceremony and that the Sardarni 
went from Jarg to Ber wa Patiala. The 
witness was a child at that time and we 
cannot possibly regard this statement made 
in cross-examination as proving that the 
Sardarnt left Ber for good at the begin. 
ning of 1895, 

We were also referred to an acqnittance 
roll (printed at pages 2 and 3 of Part 
11) in support of this contention. With 
regard tu this document the learned Sab- 
ordinate Judge has written (page 190) that 
ib is not reliable and is not regularly 
kept. Mr. Tek Chand pointed out that 
in spite of repeated applications, the 
defendant- appellant failed to produce the 
“modi khana” accounts for 1895, which, 
he urged, would have shown that food and 
stores had been regularly issued to the 
Sardarnt during that year, 


. We can find nothing in this acquittanece 
roll that can be considered as proving 
Mr. HFazil-i-Husdhin’s contention, and. the 
failure to produce the “modi khana” aecounta 
ig a serions defect. 

In our opinion the defendant appellant 
has failed to prove non-access and the 
learned Subordinate Judge has rightly 
decided the second issue against him. 

This concludes the matter and we do 

ot consider it necessary to discuss or 
decide the other points raised in the sourse 
of the. arguments by the learned Counsel 
for the respondent, 

Before concluding, however, we must 
mention a “mote? made by the Deputy 
Commissioner of Ludhiana in 1909 in con- 
nection with the matter of the jagir (which 
is not in suit now). This “note” has been 
referred to by Mr. Fazl-i-Hussain as embody- 
ing his argument before us. 

. Mr. Fagan then same to the conclusion 
that the claim put forward by the plainéjff- | 
respondent to be the son of Sardsr Balwant’ 
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Singh had not been established. He, how- 
ever, had not all the material before him 
that has been brought on to this record, 
and his opinion was arrived at after a more 
or less summary enquiry. It is quite clear 
that Sardar Balwant Singh knew that the 
Sardarni claimed to be with child by him 
as early as March 1896, and that by- the 
24th June 1896 she had announced the birth 
ofa son. Hadit been a fact that he had 
never had any marital relations with the 
Sardarni, he could have ascertained the fact 
as to whether or not she was encéinte by. 
having her examined by a Lady Doctor at 
Patiala before the confinement or immediately 
after the birth had been announced. 


Sardarnd Amar Kaur and her relatives 
clearly challenged investigation, and the 
challenge was not taken up. Again in 


1899 the matter came into Court, and had 
Sardar Balwant Singh really doubted the 
factum of the birth it is difficult to under- 
stand how he came to agree to acknowledge 
the boy as his son. 

That he had doubts as to the paternity of 
the boy is really beside the point, as the 
law is clear on the subjectand, given access,, 
legitimacy must be held conchisively proved. 

We accordingly dismiss this appeal with 
costs. 

Appeal dismissed, 
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Hindu Law—Mitakshara—~Impartible estate~Sur- 
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Liability of estate for debts of deceased holder, 

Respondent obtained a money-decree against J., 
the holder of an impartible estate, and applied for 
execution of the same, but before attachment could 
be effected J. died, and his property passed into the 
possession of his brother 8. Respondent then applied. 
for attachment of some of the immoveable property 
of J.in the hands of S., alleging that the latter 
was the legal. representative of his brother and” the: 
property inherited by him was liable forthe debtg 
of J; 
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Held, that J. was the sole proprietor of the 
estate while ħe lived, 5. having no interest in it 
other than a right to obtain maintenance out of it, 
and that the ordinary rule of survivorship did nob 
apply, and that, therefore, the estate in the hands 
of ne 1 liable for the debts of J. [p. 43, col. 1; p. 44, 
col, 1. 

Rajah of Kaiahasti v, Achigadu, 80 M. 454; 17 M. L. 
J. 867 and Zamindar of Karvetnagar v. Trustee of 
Devasthanam, 2 Ind, Cas, 18; 32 M. 429; 19 M, L. J. 
401, relied upon. 

Sartaj Kuari v. Deo Raj Kuari, 10 A, 272; 157. A. 
5lg5 Sar. P. C. J. 139; 12 Ind. Jur. 213; 6 Ind. Dec. 
(Nn. 8.) 182; Baboo Beer Pertab Sahee v. Maharajah 
Rijender*Pertab Sakee, 12 M. I. A.1;9 W. R. (P.O) 
16; 2 Suth. P. C. J. 114; 2 Sar. P. C. 348; 20 E. R. 241; 
Rama Krishna Rao v. Court of Wards, 22 M. 888; 26 
I. A. 83; 3 C. W. N. 415; 1 Bom. L. R. 277; 7 Sar. P. 
O. J. 481; 9 M. L. J, Sup. 1; 8 Ind. Dec. (N. s.) 276 
and Tara Kumari v. Chaturbhuj Narayan Singh, 30 
Ind. Cas, 833; 42 0, 1179; 42 I. A. 192; 19 ©. W. N, 
1119; 29 M. L. J, 871; 18 M. L. T. 228; 2 L. W. 843; 
13 A. L. J. 1034; 17 Bom. L. R. 1012; 22 0. L. J. 498; 
(1915) M. W.N 717 (P. C.), followed. 

Case-law on the subject discussed and reviewed. 

Per Chamier, C. J.—In a joint Hindu family where 
thero is an impartible estate, a younger member 
has not that community of interest with the holder 
of the impartible estate which alone can entitle 
him to take the estate by right of survivorship as 
in the case of a partible estate, but for the purpose 
of ascertaining the parson entitled to succeed to an 
impartible estate resort might be had to the rule 
which would have governed the succession if the 
estate had remained partible. [p. 42, col. 2.3 

Baboo Beer Pertab Sahee v. Maharajah Rajender 
Pertab Sahee, 12 M. I. A. 1;9 W. R. (P. ©.) 15; 2 Suth. 
P.C. J. 114; 2 Sar. P. C. J, 848; 20 E. R. 24} Rama 
Krishna Rao v. Court of Wards, 22 M. 383; 261. A. 83; 3 
0, W. N. 415; 1 Bom. L, R. 277;7 Sar. P. O. J. 481; 9 M. 
L. J. Sup. 1; 8 Ind. Dec. (N. s.) 276 and Jara Kumari 
v. Chaturbhuj Narayan Singh, 30 Ind. Cas. 833; 42 0. 
1179; 42 T. A. 192; 19 ©. W. N. 1119; 29 M. L. J. 871; 
18 M. L. T. 228; 2 L. W. 843; 18 A. L. J. 1084; 17 
Bon. L. R 1012; 22 0. L, J. 498; (1915) M. W. N. 717 
(P C.), followed. [p. 42, col. 2.] 

The only ground on which a person can be entitled 
to succeed to another by right of survivorship is 
community of interest between him and the deceased, 
Tia to maintenance is not sufficient. [p. 42, col. 
2. 

There is no real co-parcenership or community -of 
interest between the holder of an impartible estate 
and the other members of the family, and, therefore, 
an impartible estate cannot pass by survivorship in 
. the sense in which that term is employed with 
reference to partible joint property. [p 43, col. 1.] 

< Per Chapman, J.—Itis impossible to hold that the 
interest of a holder of an impartible estate dies with 
him, ¢. g, a grant made’ by the holder of such an 
estate for purely personal reasons conveys an estate 
which continues after his death. [p. 43, col. 1.] 

_ artaj Kuari v. Deoraj Kuari, 10 A. 272; 15 I. A. 51; 
5 Sar, P. C. J. 139; 12 Ind. Jur. 218; 6 Ind. Dec. 
(N. s.) 182, followed. 

Per Roe, J.—In an impartible estate the junior 
members of the family have no substantial interest 
in any partof the property, and tlie interest of fhe 
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holder of the estate does not pass by survivorship, 
but by inheritance. [p 43, col. 2; p 44, col. 1.] 
Udaram Sitaram v. Ranu Panduji, 11 B. H. ©. R. 76; 
and Sudaburt Pershad Sahoo y. Foolbash Koer, 12 W, 
R. iF. B.) 1;3 B. L. R. (F. B.) 51, distinguished. 
Suraj Bunsi Koer v Sheo Persad Singh, & C. 148; 4 
CO. L. R. 226 iP. 0.); 61. A. 88; 4 Sar. P. C.J. 1; 3 
Suth P. O., J. 589; 2 Shome L. R. 242; 2 Ind. Dec. 
(N. s.) 705; Balgobind Das v. Narain Lal, 15 A. 339; 
201, A. 116; 6 Sar, P. C. J. 318; 17 Ind Jur. 425; 7 
Ind. Dec. (nN. s.) 984 and Afuttayan Ohetti v. Sangili 
Fira Pandia Chinnatambiar, 6M. 3; 9 I. A. 128; 12 
C. L. R. 169; 4 Sar. P. C. J. 354; 6 Ind Jur. 486; 5 
Shome L, R. 57; 2 Ind. Dee. (N. s.) 279, referred to. 


Appeal from the order of the District 
Judge of the Sonthal Pergannas, dated the 
80th Ostober 1916, in Civil Miscellaneous 


Appeal No. 23 of 1916, reversing the judg- 


ment of the Subordinate Judge, Jamtara, 
datéd the 12th August 1916, in Execution 
Suit No. 3 of 1915. 

FACTS,.—The respondent bronght a suit 
against Jang Bahadur Singh, the late holder of 
the Jamtara Raj Estate, an imparti- 
ble estate governed by the law of the Mitak- 
shara, fordamages on account of breach of 
contract and obtained a decree against him for 
Rs. 3,349-9-0. The said decree was executed 
against the appellant who had succeeded to 
the said Raj. Onan objection by him, the 
execution case was dismissed, the learned 
Subordinate Judge holding that the said 
estate was not the property of Jang Bahadur 
in the hands of the appellant. This decision 
was reversed by the District *Judge of the 
Sonthal Pergannas,and the execution case 
was revived. Hence the appeal. The appeal 
was referred toa Full Bench by Chapman 
and Roe, JJ. 

Messrs. Pugh and Naresh Ohandra Sinha 
and the Hon’ble Rai Bahadur Purnendu 
Narayan Sinha, for the Appellant. 

Messrs. Baranast Bust Mukerjee and Chandra 
Sekhar Banerjee, for the Respondents. 

Mr. Pugh.—The District Judge has held 
that the Calcutta decision was overruled by 
the Madras decision. He preferred to follow 
the Madras decision, as ib wasin accordance 
with the Privy Council case of Sartaj 
Kuari y. Deoraj Kauri (1). The question 
which arises before Your Lordships is whe- 
ther the Calcutta or the Madras decision is 
to be followed. The position of case-law is 
this: — 

The Caleutta decision which held that the 


e + 
(1) 10%. 272; 15 I. A. 51; 5 Sar. P. C. J. 139; 12 
Ind, Jur, 218; 6 Ind. Dee. (N. s.) 182, 
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property in the hands of a successor to an 
impartible estate was assets was not followed 
by Mr, Justice Rampini, who held that the 
same was not assets, Kali Krishna Sarkar v. 
Raghunath Deb (2). It was followed in Gur 
Pershad Singh v. Dhori Rat (8) by Mr. Jus- 
tice Digamber Chatterjee. The latest decision 
of the Allahabad High Court isin my favour; 
Indar Sen Singh v. Harpal Singh (4). Juga Lal 
Chaudhuri v. Audh Behari Prosad Singh (5) is 
also in my favour. Ram Das Marwari v. 
Tekait Braja Behari Singh (6) (Stevens and 
Harington, JJ.) is against us—but that is 
an obiter dictum as it was the case of a son 
succeeding to his father. This case is not 
reported inthe 1. L. R. series. Your Lord- 
ships may not rely on it. 

[Cuapman, J.—Itis as good a judgment as 
a judgment reported in the I. L. R. Series. 

However, I feel great difficulty about the 
argument for succession by survivorship. | 

Refers to Ram Nundun Singh v. Janke Koer 
(7). It has twice been laid. down by the 
Privy Council since Sartaj Kuar’s case (1) 
that they take by survivorship. 

I have already referred to the Bettia 
ease (7). 


[Cuamier, C. J.—Here they were refer- 
ring to a previous succession, In this 
particular case they held that the widow’s 
exclusion was not proved, and the widow 
took. | 

Jogendro Bhupati y. Nityanand Man Sing ($) 
is also in my favour, 

In the case of partible estates, if they 
take as heirs, what is the point in trying the 
question of jointness or separation? 

Refers to Tara Kumari vy. Chaturbhuj 
Narayan Singh (9). 

Here you have a decision which outs down 
* the interest of the subordinate members of 
the family. 


(2) 31 ©. 224. 

(3) 7 Ind, Cas. 806; 88 C. 182; 15 C, W, N. 49, 18 C. 
L. J. 208. 

(4) 12 Ind. Cas. 915; 34 A. 79; 8 A. L. J. 126, 

(5) 6 0. W. N. 228. 

(6) GC. W. N. 879. 

(7) 29 0. 528; 29 I. A. 178; TO. W. N. 57; 178 P, R. 
1902; 4 Bom. L. R. 664; 8 Sar, P. O. J. 851. 

(8) 18 C. 351; 17 I. A. 128; 5 Bar. P. C. J. 596; 9 
Ind. Dec. (xN. s.) 101. 

(9) 80 Ind. Cas. 833; 42 0.1179; 4z I. A. 192; 190. 
W. N. 1119; 29 M. L. J. 371; J8 M. L. T. 228: L. W. 
8483; 18 A. L. J. 1084; 17 Bom. L. R. 1012; 22 C. Led, 
498, (1916) M. W. N. 717 (P. 0.). 
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[Cuamter, C, J.—Is there not a case in 
which it has been held that the*holder of an 


‘impartible estate can dispose of it by Will? ] 


Yes—-Rama Krishna Rao v. Court of Wards 
10), 

‘There is no doubt that the Privy Council 
decision is not Hindu Law, but it is judge- 
made law. 


The position of the holder of an impartible , 


estate is this, that he is only something like 
a glorified karta with some greater powers 
than the ordinary karta. The younger 
brothers cannot claim partition. They cannot 
interfere with him in the management of the 
estate. The rule of primogeniture isa graft 
on the Mitakshara. 

The judicial decisions again have grafted 
two new principles on the Mitakshara Law 
in this respect, first, that the holder of an 
impartible estate has full power of alienation 
and no partition can be claimed, secondly, 
that he can devise away. the property. The 
question is, how far do they go? 

Impartible estates merely by being imparti- 
ble are not the separate estates of a single 
member, 

(Caapuan, J.—Survivorship cannot be 
only as to the bare right tg succeed. | ; 

I say that you have the interest of the 
member of a joint Mitakshara family which 
may be cat down owing tothe impartibility 
of the estate so far as is necessary. 

Reads Golap Chandra Shastri’s Hindu Law 
at page 331. Baijnath Prasad Singh v. Tej 
Balt Singh (11) is in my favour. 

[Cuamirr, C. J.— What is the foundation of 
the right to Survivor ioi] 

Joint proprietary right. 

(CHamier,C. J.—In Tara Kumarty. Chatur- 
bhuj Narayan Singh (9), the Privy Council 
says that the co-parceners had no right to 
the property. | 

There they are thinking of the English 
Law. In English Real Property Law there 
are three kinds of joint tenants: 1 co. 
parceners who had the right to partition at 
Common Law; 2 joint tenants; and 38 
tenants-in-common. These last two won 
their right by statute. 

LOHAM]IER, ©. J.— Would you draw a 


distinction hetween co-parceners and co- 
(10) 22 M. 388; 26 I. A. 83; 30. W. N. 415; 1 Bom, 
L. R. 277; 7 Sar. P. 0. J. 481;9 M. L. J. Sup. 1; 8 
Ind. Deo. (N. 8.) 878. 
$11) 38 Ind, Cas. 894; 38 A. 590; 14 A. L. J. 913. 
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sharers? The Privy Council says they are 
the same? | : 

There is a distinction. Moreover, I cannot 
see that the case is an authority for any 
proposition at all except this that there 
can be a separation where you have an 
impartible estate. f 

In the Allahabad case too they talk of 
separation. In joint family, how do the 
brothers come in to the exclusion of the 
evidow unless they have something? Lakhshmi 
Devi Garu v. Surya Narayana (12) shows 
that you can have a joint estate sometimes 
in an impartible Raj. 

[(Crapmay, J.—The finding in this case 
was that the estate was not impartible. | 

Yes, but yet they say that in an impartible 
estate there can be at the same time a joint 
estate. So you have four or five Privy 
Council cases which say that they take by 
survivorship. Then you have Sartaj Kuari’s 
case (1) which was not directed to the point 
at all—it was concerned with the right 
of alienation. 

[Cuamisr, C. J.— What have you got to say 
to the Durbhanga Raj case (Laltteshwur Singh 
v. Rameshwar Singh [13]) which was argued 
by you, Mr. Pugh? ] 

I say 1 have a little more 
SUCCESSLONZS, 

[Caamigr, ©. J,—I suppose on this occasion 
you would not be prepared to say what is 
pat down at the bottom of page 485.* | 

They hold here that this Raj being imparti- 
ble there could have been no separation. 
That has been directly overruled by Tara 
Kumari v., Ohaturbhuj Narayan Singh ($). 

I was apparently before my time when 
I argued that case. l 

The Calcutta cases are for me. The 
Allahabad cases are for me. The later 
Madras cases’ are no doubt against me, but 
the earlier ones are in my favour. As to 
which of the Madras decisions are. correct, 
refers to the judgment of Mr. Justice Sankaran 
Nair in Nachiappa Chettiar v. Chinnyasamd 
Naicker (14); and also refers to-~Quinn v. 


than spes 


(12) 20 M. 256 at p. 264; 24 L A. 118; 7 Sar. P. C. 
J. 185; 7 Ind. Dec. (N. s.) 182. 

(13 2 Ind. Cas. 290; 36 O. 481 at p. 485; 18 0. W. 
N. 838: 6 M. L. T. 11. 

(14) 29 M. 468; 16 M. L. J. 


‘Page of 36 C.—Hd, 


T 272, 


339; 1 M. L 
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Teathem (15) re roles of construction laid 
down by Lord Halsbury. 

I have never seen it decided that a Privy 
Council ruling can be overruled by a logical 
conclusion (not a decision) from another 
decision—~they arearguing that the Shivagunga 
case, Katana Natchier v. Rajah of Shivagunga 
(16), san be overruled by such a logical 
inference. i 

[Ogamier, O. J.—Sartaj Kuari’s case (1) 
says that itis very difficult to reconcile it 
with joint ownership. | 

How can that be reconciled with Jogendro 
Bhupati v. Nityanand Man Sing (8)? My 
arguments are Sankaran Nair, J.’s judgment, 
I cannot put them any better than that, and 
also than what is contained in Abhinana 
Purna Priya v. Arni Rangasawmy (17). 

Mr, Baranast Basi Mukherjee, for the Re- 
spondents, was not called upon to give a 
regular reply. He was only asked to give 
references tc any cases which may not have 
been discussed by Mr. Pugh. Accordingly 
he referred to the following cases: -—~Neel- 
kisto Deb Burmono v. Beerchunder Thakoor 
(18); Rajah Suranent Venkata Gopala Nara- 
stmha Row v. Rajah Suranent Lakshma < 
Venkama Row (19); Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Yanumula Boochia 
Venkon ora (20). 

"JUDGMENT. 

Cuamiar, C. J.—The respondent obtained 
a moneydecree against Jang Bahadur Singh. 
He applied for execution of the same, but 
before attachment could be effected Jang 
Bahadur Singh died and his property passed 
into the possession of his brother, the appel- 
lant. The respondent then applied for 
attachment of some of the immovea)le pro- 
perty of the deceased, alleging that the 
appellant is the legal representative of his 
brother and that the property is liable in 


his hands for the debts of the deceased. 

(15) (1901) A. ©. 493; 70 L.J. PC. 76; 65 J. P. 
"08: 50 W. R. 139; 85 L. T. 289; 17 T, L. R. 749. 

(16) 9 M. I. A. 539; 2 W. R. (P. C.) 31; 1 Suth. P. 
CG. J. 520; 2 Sar. P C. J. 25; 19 E. R. 549. 

(17) 15 Ind. Cas. 412; 23 M. L. J. 79; (1912) M. W. 
N. 790; 12 M L. T. 245. 

(18) 12M. I. A. 523: 12 W. R. 21 (P. 0.); 3 B. L, R. 
(P. C.) 13; 2 Sath, P. O. J. 248; 2 Sar. P. C. J. 523; 20 
E R. 436. . 

(19) 13 M I. A. 112;12 WR. (P. GC.) 40;3 B L. R. 
(P ©.) 41; 2 Suth. P. C. J. 265; 2 Sar, P, O. J. 496; 20 
E R. 694. 

&0; 13 M. I. A. 333; 2 Suth, P. C. J. 302; 2 Sar. P, 
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Tha appellant put forward objections which 
were allowed by tbe first Court but were 
rejected by the District Judge. Hence this 
appeal, 


The . property in question isa portion of 


an impartible estate which has been in the 
family of the appellant for several genera- 
tions. The family is governed by the 
Mitakshara and it may be assumed that the 
appellant and his brother were at the time 
of the latter’s death living in union as 
members of a joint family, though this does 
mot appear to be admitted by the respond- 
ent. The question whether in these 
circumstances the estate is. liable in the 
hands of the appellant for the debts of the 
deceased is one on which there is consider. 
able conflict of judicial authority in the High 
Courts in India. 

The Allahabad High Court in two cases 
have answered the question in the negative, 
on the ground that such an estate is joint 
family property and passes tothe person 
next entitled by right of survivorship, see 
Indar Sen Singh v. Harpal Singh (4) and 
Harpal Singh v. Bishan Singh (21); see also 


. Baijnath Prasad Singh v. Tej Bali Pinih (11), 


where the decisions in those two cases were 
approved. The same view was taken by the 
Calcutta High Court in Kali Krishna Sarkar 
v. Raghunath Deb (2) and in Gur Pershad 
Singh v. Dhori Rai (3), and by the Madras 
High Court in eNachiappa Chettiar y, Chin- 
nayasami Naicker (14). 

The contrary view was taken by the 


Calcutta High Court in Aam Das Marwari 


v. Tekait Braja Behari Singh (6) and by the 
Madras High Covrt in Rajab of Kalahasti vy. 
Achigadu (22) and in Zamindar of Karvetna- 
gar v. Trustee of Devasthanams (23). 


e Broadly speaking, it may be said that the 
decision in all these cases turned upon the 
meaning and effect of the judgments or 
passages in the judgments of their Lordships 
of the Privy Ceuncil in several well-known 
cases, 
partible estate held by one member of a joint 
family is not liable-as assets of the deceased 
in the hands of his successors to answer for 
the debts of the deceased are of opinion that 
their Lordships have ruled that such an 

(21) 3 Ind. Cas. 97; 6 A. D. J. 753. ` 
(22) 30 M. 484,17 M. L.J. 367. i 
(23) 2 Ind. Cas, 18; 32 M. 429; 19 M. L. J. 4016.” 
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estate passes on the bolders death by 
survivorship just asin the case of partible 
property, with the result that in the case of 
a decree for money, unless an attachment has 
been effected in execution in the lifetime 
of the debtor, the estate passes to the next 
holder free of any claim on the part of the 
decree-holder. 

On the other hand, those Judges who hold 
that an impartible estate is liable as dssets 
of the deceased in the hands of his successor 
to answer for the debts of the. deceaged are 
of opinion that all that their Lordships have 
laid down is that such an estate passes to the 


person or one of the persons who would have 


taken it by survivorship tf tt had been partible 
property. 

The earliest judgment of their Lordships 
referred to in the above cases is that in the 
Shivagunga case (Katama Natchier v. Rajah of 
Shivagunga) (16), in which Turner, L. J., said: 
“Tf the zemindar atthe time of his death 
and his nephews were members of an 
undivided Hindu family and the zemindart, 
though impartible, was part of the common > 
family property, ore of the nephews was 
entitled to succeed to it on the death of his 
uncle. If, on the other hand, the zemindar, at 
the time of his death, was separate in ‘estate 
from his brother’s family, the zemindart ought 
to have passed to one of his widows, and fail- 
ing his widows to a daughter, or descendant 
of a daughter, preferably to nephews, 
following the course of snocession which 
the law prescribes for separate estate.” 

The next in order of date is that in 
Stree Rajah Yanumula Venkayamah v. Stree 
Rajah Yanumula Boochia Venkondora (20), 
in which an impartible estate is spoken of 
as “part of the common family property, 
though impartible.” 

The third judgment is that in Doorga 
Persad Singh v. Deorga Kunwari (24), in 
which their Lordships said: “The imparti- 
bility of the property’ does not destroy 
its nature as joint family property or 
render it the separate estate of the last holder, 
so as to destroy the right of another 
member of the joint family to succeed to 


it upon his death in preference to those 
(24) 40.160; 6 LA 149: 30. L. R. 31; 3-Suth. P, 
C. J. 540; 8 Sar P. C. J. 827; 2 Ind. Jur. 650; 2.Shome 
L. BR. 21; 2 Ind. Dec. (N. 8.) 121. 
(25) 1 M.312 5 L A. 61;.2C. L. R. 81; 3 Sar. P.O, 


dhi? 7955, 3 Suth. P, C, J, 508; 1 Ind. Dec. Ke g.) 208... 
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who would be his heirs if the property 
were separate.” 

The fourth judgment is that in Sivagnana 
Tevar v. Periasami (25), in which the 
following passage appears:-— He would, 
therefore, necessarily be joint in that estate, 
so far as was consistent with its impartible 
character, with his two younger brothers, 

the latter taking such rights and interests 
” in réspect of maintenance and possible 
rights of succession as belong to the 
junior members of a joint Hindu family 
‘in the case of a Raj or other impartible 
estate descendible to a single heir. Hence 
there can be no donbt that the estate, 
though impartible, was up to the year 
1829 in a sense the joint property of the 
joint family of the three brothers.” 

The fifth judgment is that in Raja 
Rup Singh v. Rani Baisni (26), in which 
their Lordships, dealing with “an ancient 
ancestral impartible estate which had 
always been held by a single member of 
the family at a time”, said: “The 
Mitakshara is the Hindu Law of inheritance 
in the district in which the estate is 
situate and it is clear that according to that 
law...... the plaintiff as the uncle of the 
deceased Raja and the surviving member of 
the joint family was entitled to succeed to the 
ancestral estate.” 

The sixth and last judgment which 
need be noticed is that in Jogendro Bhupati 
v. Nityanand Man Sing (8), where their 
Lordships said: “Now it may be well 
first to dispose cf a point arising out of 
thd fact that this is an impartible Raj, 
which itis admitted to be. According to the 
decision in the Shivagunga oase (16), which, 
.a3 their Lordships understand, is not now 


' disputed, the fact of the Raj being 
impartible does not affect the rule of 
succession. In considering who is to succeed 


on the death of the Raja, the rules which 
govern the succession to a partible estate 
are to be looked at, and, therefore, the 
question in this case is, what would be 
the right of succession, supposing instead 
of being an impartible estate it were a 
partible one?.,.......Tbe case in the Bombay 
High Court appears to have been very 
similar to the present. There the two 
sons, the legitimate and tbe illegitimate, 


COTA 1; 11 I. A, 149; A. W. N. (1884) 264; 4 
Sar. P. C.J. 533; 3 Ind. Dec, (xN. s.) 902. 
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survived the father and upon the death of 
the legitimate son the question was whether 
the illegitimate son was entitled to succeed 
to the whole of the estate...... If that be 
so, their Lordships cannot see any reason 
for holding that the illegitimate son would 
not take by survivorship in the case of the 
death of the legitimate son.........,... Their 
Lordships are of opinion in the present case 
that the plaintiff was entitled to succeed to 
the Raj by virtue of survivorship.” 

There are other cases also in which 
their Lordships haye referred to the right 
of a member of a joint family to succeed 
to an impartible estate as a right to 
succeed by survivorship”, e. g., Ram Nundun 
Singh v. Janki Koer (7), and Kachi Kaliyana 
Rangappa v. Kachi Yuva Rangappa (27). 

The passages quoted from the first four 
judgments just referred to were regarded 
by the Allahabad High Court in Sartai 
Kuari v. Deorai Kuari (1), as justifying 
the view that an impartible Raj held by 
the plaintiff’s father shonld be treated as 
joint family property in which the plaintiff, 
who was living in union with his father, 
had an immediate present interest entitling 
him to challenge a gift of 17 villages 
made by the father. Their Lordships of 
the Privy Council held otherwise. They 
pointed out that “the reason for the 
restraint upon alienation under the Mitak. 
shara Law ig inconsistent with the 
custom of impartibility and succession 
according to primogeniture. The inability 
of the father to make an alienation arises 
from the proprietary rigbt of the sons... 
„The property in the paternal or ancestral 
estate acquired by birth under the Mitakshara 
Law is, in their Lordships’ opinion, go 
connected with the right to a partition 
that it does not exist where there is no 
right to it. In the Hansepore*® case there 
was aright to have Babuana allowances 
s there is in this case, but that was 
not thought to create a community of 
interest which would be a restraint upon 
alienation. By the custom or usage the 


eldest son succeeds to the whole estate on 
(27) 28 M. 508; 821. A. 261; 2A. L. J. 845; 2 0, L. 
J. 231; 10 C. W. N. 95; 7 Bom. L. R. 907; 15 M. L.J. 
312; 1 M. L. T. 12; 8 Sar. _P. n C. J. 855. 
—¥See Baboo Beer Pertab Sahee v, | Maharajah Rajender 
Perta Sahee, 12 M. I. A.1;9 W. R. (P. 0.) 15; 2 
3 f C. J, 114; 2 Sar. P, C, J. 848; 20 E, R. 241 
Ed. 
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the death of the father, as he would if 
the property were held in severalty. It 
is difficult to reconcile this mode of succession 
with the rights of a joint family and to 
hold that there is a joint ownership which 
is a restraint upon alienation. It is not 
so difficult where the holder of the estate 
has no son, and it is necessary to decide 
who is to succeed,” Their Lordships also 
said with reference to the passages relied 
upon by the High Court: “The Judges of 
the High Court have quoted in support of 
their view passages from several judgments 
of this Committee. In all of them the 
question was as to the succession to the 
property on the death of the Raja or 
zemindar, and it was held that for the 
purpose of determining who was entitled 
to succeed, the estate must be considered 
as the joint property of tke family.” The 
judgment in this case appears to me to 
settle the question; but if any doubt 
remains as to the meaning of their 
Lordships in speaking of the right of a 
member of a joint family to succeed to 
. an impartible estate “by survivorship” or 
of an impartible estate as being “in a 
sense joint family property”, it is in my 
opinion removed by a consideration of 
their judgments in the Jifansapore case, 
Baboo Beer Pertab Sahee v, Maharajah Rajender 
Pertab Sahee (28), the Pitiapur case, kama 
Krishnm: Rao vw. Court ef Wards (10), 
and the case of Tara Kumari v. Chaturbhuj 
Narayan Singh (9), and the principles 
underlying the decisions in those cases. 


In the Hansapore case (28), in which the pro- 
perty in dispute was an impartible Raj, 


their Lordships apheld a Will by the 
Raja in favour of one member of his 
“family to tbe prejudice of his other 


descendants, saying— There are no inchoate 
rights of inheritance in the junior members 
of the family. They did not by birth 
acquire that community of interest with 
their grandfather in his self-acquired 
lands which is the foundation of the sup- 
posed restriction on his power and cessante 
ratione legis cessat ipsa lex.” In the Pittapur 
ease (10), the question was whether the Raja 
had power to alienate an impartible estate 


. 
(28) 12 M.I. A. 1; 9 W. R. (P. ©.) 15; 2 Guth. 2. 
0. J. 114; 2 Sar. P. C. J. 848; 20 H.R. 241, 
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by Will to the prejudice of his gon, 
Their Lordships held that he eould do so 
as the son was not a co-parcener with 
his father. In the third case the holdor 
of an, impartible estate having separated. 
from his brother died leaving a widow who 
claimed the estate. Their Lordships said; — 
“The learned Judges of the High Court 


eonsidered that there could have been no 


complete separation of the joint family ° 
as the impartible estate...... had not begn 
partitioned between Thakar Ranjit Narayan 
Singh and his brother Bhupat arayan 
Singh. Those learned Judges overlooked 
the fact that Bhupat Narayan Singh and 
his son had no co-parcenary rights in the 
impartible estate, and no rights in that 
estate which entitled them or either of 
them to a partition of the impartible 
estate. They could not have prevented 
Thakur Ranjit Narayan Singh from alienat- 
ing that impartible estate in such a way as 
to determine any contingent interest they 
had in it under the custom.” These three 
cases seem to me to make it clear that 
even in a joint family where there is an 
impartible estate, a younger member has 
not that community of interest with the 
holder of the impartible éstate which alone 
could entitle him to take the estate by 
right of survivorship as in the ease of a 
partible estate, and that all that their 
Lerdships of the Privy Council have all 
along intended to lay down is that for 
the purpose of ascertaining the person 
entitled to succeed to an impartible estate 
you must have resort to the rule which 
would have governed the snecession if the 
estate had remained partible. 


It appears to me to be impossible to 
reconcile the repeated decisions of their 
Lordships that the other members of a 
joint family have no co-parcenership or 
community of interest with the members 
holding the impartible estate with the 
view that any of those members has a 
right to succeed by survivorship. The 
only ground on which a person can be 
entitled to succeed to another by right 
of survivorship is community of interest 
between him and the deceased. A right 
to maintenance is not sufficient. It appears 
to me that when their Lordships spoke of 
an,impartikle estate held by a member of 
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8 joint family passing “by survivorship” 
they were merely employing a converient 
method of indicating the rule of succession, 
and that the existing conflict of authority 
in the High Courts has arisen from some 
Courts having treated a compendious ‘ex- 
pression as an exhaustive statement of the 
rule. Their Lordships have repeatedly ruled 
that there is no real co-parcenership or 
community of interest between the holder 
eof an impartible estate and the other 
members of his family and, therefore, as it 
seems to me, they cannot have intended to 
lay down tkat an impartible estate passes 
by survivorship in the sense in which that 
term is employed with reference to partible 
joint property. 

In my opinion Jang Bahadur Singh was 
sole proprietor of the estate while he lived 
and the appellant had no interest in it 
other than a right to obtain maintenance 
out of it. When Jang Bahadur Singh died, 
the whole estate passed to the appellant as 
his heir according to the rule by which the 
appellant would ‘have taken it had it been 
partible property. I agree with the judg. 
ments in Rajah of Kalahastd v. Achigadu (22) 
and Zamindar of Karvetnagar v. Trustee of 
Devasthanam (23), which appear to me to be 
in consonance with the decisions of the Privy 
Council in Sartaj Kuari v. Deoraj Kuari (1), 
Baboo Beer Pertab Sahee v. Maharajah 
Rajendér Pertab Sahee (25), Rama Krishna 
Row v. Court of Wards (10) and Tara Kumari 
v, Chaturbhuj Narayan Singh (9). I would, 
therefore, dismiss this appeal with costs. 
Hearing fee five gold mohurs. 


CHAPMAN, J.—I concur. After the decision 
of the Priyy Council in Sartaj Kuari v. 


Deoraj Kuari (1), it is impossible to say 
that the interest of the holder of an 
impartible estate dies with him, for a 


grant made by him for purely personal 
reasons conveys an estate which continues 
after his death and it is only upon the 
ground that the interest of a deceased 
member of a joint family has died with 
him that it has been held that such an 
interest is not assets in the hands of the 
other members. I agree with the order as 
to costs, 

Roz, J.—“The obligation to pay the debts 


of the person whose estate a man has taken, 


is declared with equal pcsitiyeness” (Mayne 
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on Hindu Law and Usage, 8th Edition, 
If the reason of the rule that 
joint family property is not liable for debts 
contracted by a single member of the family 
Jay in the fact that every member of the 
family has a substantial interest in the whole 
of the common property, the answer to the 
question before us would be without difficulty, 
In an impartible estate the junior members 
of the family have nosubstantial interest in 
any part of the property. The reason of the 
rule would disappear. The rule itself would 
disappear. Butin Udaram Sitaram vy. Ranu 
Panduji (29) the reason for the rule was that 
the right of a sonto a share in the joint 
ancestral property had died with him and 
that his share having survived to his father 
was no longer a subject upon which execu- 
tion should operate;and in Sudaburt Pershad 
Sahoo v. Foolbash Koer (80), the reason for 
the rule given by Peacock, ©. J., was much 
the same. In Suraj Bunsi Koer v. Sheo 
Persad Singh (81) and in Baigobind Das v. 
Narain Lal (82), these cases were cited with 
approval by the Judicial Committee. It 
becomes necessary, therefore, to enquire in 
the case before us whether the interest of 
the holder of an impartible estate passes 
to his successor by survivorship. 1 entirely 
concur in the conclusions of the learned Chief 
Justice that that interest does not pass by 
survivorship. It is to be particularly noted 
that, in discnssing the qu&stion whether the 
whole interest of the father in an impartible 
estate could be made liable for his debts 
after his death, Sir Barnes Peacock in 
delivering the judgments of the Jndisial 
Committee in the case of Mutiayan Chetti 
v. Sangili Vira Pandia Ohinnatambiar (39) 
speaks throughout of the interest of the 
father passing to the son by inheritayce 
and of the impartible estate as the heritage 
of his son, and the order in Counsil made 


upon this judgment declares that “the de- 

(29) 11 B. H. C. R. 76 l 

(30) 12 W. R. (F. B.) l; 3 B. L. R. (F. B.) 31. 

(31) 5 C. 148; 4 C. L. R. 226 (P. O) 6L A 85; 4 
Bar. P. C. J. 1; 3 Suth. P. O. 689; 2 Shome L. R, 242; 
2 Izd. Deo. Dec. (xN. s3.) 705. 

(32) 15 A 339 20 I A, 116; 6 Sar. P. C. J. 313; 17 
Ind. Jur. 426; 7 Ind. Dec. (N. 2.) 934. 

3) 6M. 1; 9 I. A. 128; 12 0. L. R. 169; 4 Sar, P, 
OM, 354, 6 Ind. Jur, 486; 6 Shome L. R. 57; 2 Ind, 


Deo? (x. s.) 279. 
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„fondant, as the son and heir and legal repre- 
‘sentative,...do pay...oni of the property... 
which came to the defendant by heritage 
the amount due.” I agree that in the case 
before us the interest of the judgment-debtor 
has passed to the appellant not by survi- 
vorship but by inheritance. The estate is 
assets of the deceased judgment-debtor in 
the hands of the appellant and is, therefore, 
Hable in execution of the decree against the 
deceased judgment-debtor. I concur in the 
order proposed by the learned Chief Justice. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 

Seconp Civin Appsat No. 1247 or 1916. 
November 24, 1916. 
Present:—-Mr. Justice Shadi Lal. 
AHMAD-——Deranpant-——-APPELLANT 
VETSUS 
RAJA—Puainvirr, RAHMAT KHAN AND 
ANOTHER —D&FENDANTS—~ RESPONDENTS, 

Contract Act (IX of 1872}, s.11—Alinor, whether 
competent to purchase property—Registration Act 
(XVI of 1908), s. 17 (c)—-Receipt acknowledging con- 
sideration for sule, whether requires registration. 

An. infant is no? disqualified from purchasing 
property. [p. 44, col. 2; p. 45, col. 1.] 

Ulfat Rai v, Gawri Shankar, 11 Ind, Cas. 20; 33 A. 
657;8 A. L. J. 670; Munni Koer v, Madan Gopal, 31 
Ind. Cas. 792; 88 A. 62; 18 A. L. J. 1084, Narain Das 
v. Dhania, 35 Ind, Cas. 24; 28 A. 154; 14 A. L. J. 65; 

‘Bahal-ud-Din v. Rafaqat Husain, 18 Ind. Cas. 451; 
Raghunath Bakhsh v. Muhammad Bakhsh, 30 Ind. Cas. 
200; 18 O. ©. 115; 2 O. L. J. 200 and Muniya Konan 
y. Perumal Konan, 18 Ind. Cas. 963; 24 M. L. J. 352; 
1% M. L. T. 811, referred to. 

Navakoti Narayana Chetty v. Loyalinga Chetty, 4 
Ind. Cas. 383; 33 M. 812; 19 M. L. 7.752; 7M. L.T. 
33, disapproved of, | 

A. receipt executed bya vendee in favour of the 
vendor, acknowledging the price fora sale of land 
of the value of more than Rs. 100, is compulsorily 
registrable under section 17 (c) of the Registration 
Act. [p. 45, col. 1.] 

Second ‘appeal from the decree of the Dis- 
trict Judge, Jhelum, dated the 21st January 
1916; affirming that of the Munsif, Ist class, 
‘Gujrat, dated the 220d November 1915, 
decreeing the plaintiff’s claim. . 

Mr. Nanak Chand, for the Appellant. `e 

Dr. Shuja-ud-Din, for the Respondents . . 
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JUDGMENT.—The suit instituted by the 
respondent Raja for pre-emption offa plot of 
land was met by the plea that the vendee 
had, prior to the institution of the suit, sold 
the land to the vendor’s brother Ahmad, 
the appellant before me, who had a superior 
right of pre-emption. The Court of first 
instance .decided that there was no second 
sale as alleged by the defendants and passed 
a decree in favour of the plaintiff. Upon 
appeal the learned District Judge, withe 
out recording a finding on the factum 
of the transaction, held that Ahmad 
was a minor at the time of the alleged sale, 
and consequently the alienation in his favour 
was void ab initio, 

The first question for decision in this 
second appeal is whether the sale in favour 
of the minor is altogether bad, and 
cannot be set upin answer to the claim. 
Now, it is a well established principle of 
law that a minor is ineapable of entering 
intoa contract, and thata suit based thereupon, 
whether instituted by or against him, cannot 
be entertained. But thereis no provision in 
any enactment which precludes a minor from 
purchasing property. On thecontrary it has 
been held by the Allahabad High Court in 
Ulfat Rai v. Gauri Shankar (1) and Munni 
Kver v. Madan Gopal (2) and Narain Das 
v. Dhania (3) that a minor can acquire 
and hold property. The same view has 
been taken by the Caloutta High Court in 
Bahal-ud-Din v, Rafaqat Husain (4) and by 
the Judicial Commissioner of Ondh in 
Raghunath Bakhsh v. Muhammad Bakhsh (5). 
The only discordant note is that struck by the 
Madras High Court in Navakoti Narayana 
Ohetty v. Loyalinga Chetty (6), but it appears 
that that judgment was not followed by the 
same Court in the later case of Muntya Konan 
y. Perumal Konan (7). Upon a consideration of 
the law bearing upcn the subject, the view, 
I am inclined to take at present, is that an 
infant is not disqualified from purchasing 


(1) 11 Ind. Cas. 20;33 A. 657; 8 A. L. J. 670. 
(2) 31 Ind, Cas. 792, 88 A. 62; 13 A. L, J. 
(3) 35 Ind. Cas, 23; 38 A. 154; 14 A. L, J. 65. 
(4) 18 Ind. Cas. 451. 
(5) 30 Ind, Cas, 200; 18 O. C. 115; 20. L. J. 200. 
(6) 4 Ind. Cas. 383; 38 M. 312; 19M. L. J. 752; 7 
M. L. T. 233. 
(7) 18 Ind. Cas. 963; 24 M. DL. J. 352; 13 M. L. T. 
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property, and that the appellant is entitled 
to rely upon the alleged sale. Upon the 
question of the factum of sale I have beard 
arguments advanced by the learned Counsel on 
both sides, examined the evidence, and 
reached the conclusion that the alleged sale 
has not been established. It will be observ- 


ed that there is neither a deed of sale, nor a - 


mutation order, nor even an application to the 
Revenue Officer, showing the date on 
Which the transaction wag entered into, 
The defendants have, however, produced a 
receipt, dated the 20th of June 1914, executed 
by the vendee in favour of the appellant 
acknowledging the price for the sale of the 
land; but this document could be manufactured 
at any time, and antedated to suit the parties 
thereto. Further, it seems to me that the 
document comes within the purview of 
section 17, clause (c) of the Registration 
Ast, and requires compulsory registration, 

The oral evidence, even if admissible, does 
not advance the case of the appellant. The 
Trial Judge has referred to it in his judgment, 
and after perusing it carefully in the light of 
the comments made by both the learned 
Counsel, I concur with him in holding that the 
appellant has failed to prove the transaction 
set up by him. ‘The witnesses relied upon 
by him are men of no status, and are related 
to the vendee, who has apparently made a 
common cause with the appellant to defeat 
the pre-emptor. - 

Accordingly I affirm the decree of the 
District Judge, though not upon the ground 
stated by him, and dismiss the appeal. In 
the circumstances I leave the parties to bear 
their own costs in this Court. 

Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 113 
or 1916. 

December 21, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
= Justice, and Mr. Justice Jwala Prasad. 

SUKHA SINGH——APPELLANT 
l VETSUS 


BRICH UPADHY A—RESPONDENT, 
Appeal made over to another Court for disposal— 
Provedure—Practice, . 
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Before an appeal is made over by a District Judge 
to another Court, the case should be called on and 
the parties told that it is made over to another Court, 
and the order-sheet should show that this has-been 
done, 


Appeal against an order of the Additional 
Subordinate Judge, Patna, dated the 14th 
February’ 1916, refusing to restore Appeal 
No, 71 of 1915 which had been dismissed 
for default. 

Mr. Ram Prasad, for the Appellant. 

Mr. Abani Bhushan Mukerjee, for the 
Respondent. 

JUDGMENT.—This is an appeal against 
an order of the Additional Subordinate 
Judge of Patna, refusing to restore to the 
pending file an appeal which had been 
dismissed for default. It appears that the 
date fixed for the hearing of the appeal was 
January 26th, 1916. On that day the District 
Judge made an order making over the appeal 
to the Additional Subordinate Judge for dis- 
posal. There is nothing to show that the 
case was called on and the parties told 
that the case would be made over to an- 
other Court. This should always be done and 
the order-sheet should show that it has been 
done. According to the evidence of the clerk 
of the Barrister instructed to appear in the 
appeal, the clerk and the appellant’s father 
remained outside the District Judge’s Court 
all day only to discover in the evening 
that the appeal had been dismissed for 
default by the Additional Subordinate 
Judge. Under the circumstances we think 
that the application for re-admission should 
have been allowed. We allow this appeal, 
set aside the order of the Additional 
Subordinate Judge rejecting the application 
for re-admission of the appeal and direct 
that the appeal be restored to the pending 
file and disposed of according to-law. Costs® 
of the application in the Court below and 
in this Court must be paid by the applicant. 
Hearing fee in this Court one gold mohur. 

Appeal allowed. 
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FIRM OF GANESHDAS t. SURYABHAN, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
ÅPPEAL FROM APPELLATE Decres No, 450-B 
or 1915. 

December 15, 1915. 
Present:—Mr. Stanyon, A. J. ©, 
FIRM or GANESHDAS BHIWARAJ— 
APPELLANT 
VETSUS 


SURYABHAN RUSPONDENT. 

Transfer of Property Act (IV of 1882), ss. 122, 127— 
Gift—Minor donee, acceptance by, validity of. 

An acceptance of a gift may be made personally 
by a minor donee under section 122, Transfer of 
Property Act, 1882, without the intervention of a 
guardian.. 

Navakoti Narayana Chetty v. Loyalinga Chetty, 4 
Ind. Cas. 383; 83 M. 312 at p. 314; 19 M. L. J. 762; 7 
M. L. T. 238, referred to. 


Appeal against the decree of the District 
Judge, Akola, dated the 9th August 1915, 
confirming that of the Munsif, 3rd class, 
Akola, dated the 28th Jnly 1914. 

Mr. G. V. Deshmukh, for the Appellant. 

JUDGMENT.—The only question of 
law raised in this case is that since the 
plaintiff was a minor when the registered 
deed of gift in his favour was executed, 
such gift was -void for want of acceptance, 
the plaintiff himself being incompetent to 
accept, and there being no acceptance by 
any one on his behalf. The judgment of 
the Court of Appeal below makes it evident 
that this plea gs to acceptance was raised 
for the first time in that Court. So far 
as itis aquestion of fact the plea cannot 
be allowed. If it had been pleaded at 
the proper time and place, the plaintiff 
. might have proved acceptance on his behalf 
by his mother and guardian, The plaintiff 
has produced the deed of gift, and the 
lower Appellate Court has found that he 
“was in possession in pursuance of the gift 
during the lifetime of the donor. That, 
at least, sufficiently proves acceptance by 
the plaintiff himself; and I have no doubt 
that an acceptance of a gift may be made 
personally by a minor donee under section 
122, Transfer of Property Act, 1882, without 
the intervention of a guardian. The langu- 
age of section 217 of the same enactment 
makes that clear. This was the view taken 
in Navakott Narayana Chetty v. Loyalinga 
Chetty (1). The objection taken in appeal 


(1) 4 Ind. Cas. 383; 33 M, 312 at p. 314, 19 Mel. J. 
152; 7 M. L. T, 233, 
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is thus unsustainable, and . the appeal is 
summarily dismissed, the other grounds 
being futile. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Secono Civit Appeat No, 724 or 1918, ? 
November 29, 1916. ° 
Present:—Mr. Justice Oldfield and 
Mr. Justice Phillips. 
PUTHISSERI MANTYANNOOR 
PUTHAMVITTIL NARAYANAN NAIR— 
PLAINTIFF— APPELLANT 
VETEUS 
THOZUKKAT PULLANIYIL NARA- 
YANAN NAMBIAR AND OTHERS — 


DEFENDANTS— RESPONDENTS, 

Malabar Law—Tarwad property under mortgage— 
Sale by some members, validity of—Non-joinder of 
karnavan, effect of- Benefit to tarwad, proof of-- 
Partition, partial—Mortgage, redemption of, suit for 
by fractional co-owner, when maintainable- Prior 
partition, suit for, whether necessary—Pleadings— 
Amendment of plaint, 

The sale by some only of the members of a 
tarwad of property which is ufider mortgage can- 
not bind the other members or the tarwad as a.whole, 
unless it is made for consideration and ‘is 
beneficial to the Jamily as a whole and unless the 
karnavan as representing the family joinsinit. It 
is open to the karnavan to sue for redemption of the 
interest of the tarwad in the property mortgaged. 
[p. 48, cols. 1 & 2.] 

Arayalprath Kunhi Pocker v. Kanthilath Ahmad 
Kuti Haji, 29 M. 62, followed. 

The rule that a fractional co-owner cannot sue for 
redemption of joint property which has been mort- 
gaged by all the owners without a prior suit for 
partition and ascertainment of shares, must be res- 
tricted to cases where there is great difficulty in 
ascertaining the plaintiff's share. Where there is no 
such difficulty or where the parties agree as to the 
share awardable to the plaintiff, the Court can 
pass a decree in one suit both for partition and 
redemption of plaintiff’s share on payment by plaint- 
Ta his share of the mortgage amount. [p. 49, col, 
l. 

Thillai Chetti v, Ramanatha Ayyan, 20 M. 296; 
7 Ind. Dec. (x. s.) 210; Mamu v, Kuttu, 6 M. 61; 

2 Ind. Dee. (x. sa) 321, referred to, 

Where the plaint is framed as for redemption of 
the whole mortgage and not only for plaintiff's share 
in it, the Court should allow plaintiff to amend the 
plaint by the insertion of a prayerin the alternative 
for partition and possession of his share on payment 
of his share of the mortgage amount. Plaintiff 
was the karnavan of a Malabar tavazhi, which along 
with four others branched off -from a bigger. 
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tarwad. Land belonging to the whole farwac was 
usnfructuarilpmortgaged for Rs. ZF 0 on 18th Juane19085. 
Sometime after the mortgage the members of the 
other four tavazhis sold their shares of the mortgaged 
property to the 2nd defendant. Bevon out of the ten 
members of the plaintiff's tavazh. also sold the 
interest of the plaint tavazhi to 2nd defendant. 
The 2nd defendant acquired the mortgage interest 
from the mortgagee. Plaintiff, ignoring the sales, sued 
for redemption of the mortgaged property. lbt was 
admitted by the parties that his tarwad was entitled 
“toa one-fifth share only. The suit was dismissed 
on the ground that the sale by the members of 
thf plaint tavazhi was binding on the plaint tavazhi: 

Held, (4) that i sale by some only of the members 
of the plaint tavazhi was not binding upon the 
plaintiff's farwad as it was not proved to have been 
made for consideration or been beneficial to the 
family asa whole and as the karnavan as representing 
the tarwad did not join in it; [p. 48, cols 1 & 2.) 

Arayalprath Kunht Pocker v., Kanthilath Ahmad 
Kuti Haji, 29 M. 62, followed. 

(2) thatthe plaintiff was entitled to recover the 
Share of the plaint tavazhi in the mortgaged pro- 
perty on payment of its share of the mortgage- 
money; |p. 48, col. 2.] 

(3) that the plaintiff should be allowed to amend 
the plaint by adding the said prayer in the 
alternative. [p. 49, col. 2.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Malabar at Calicut, in Appeal Suit No. 
362 of 1912, preferred against that of the 
District Munsif, ‘Ponnani, in Original Suit 
No. 684 of 1910. 


Mr. K. P.M Menon, for the Appellant. 


Messrs. T, R. Ramachandra Atyar and 
T. R. Krishnasivamt Atyar, for the Respond- 
ents. 


This second appeal coming on for hear- 
ing on the 25th July and the 15th August 
1916, and having ‘stood over for considera- 
tion till the 22nd August, the Court (Old- 
field and Sadasiva Aiyar, JJ.) delivered 
the following 


JUDGMENT, 


Sapasiya Aryar, J.~-The plaintiff is the 
appellant. Thesuit was brought for redemp- 
tion of a registered usufructuary mortgage 
for Rs. 250, dated 13th June 1905, executed 
by the representatives of the five tavazhís 
which had branched out from a single 
tarwad called Pudesheri Maniyannoor farwad. 
The defendants three tc eight are members 
(along with the plaintiff) of one of these 
five éavazhis. The plaintiff has not made 
the members of the other fcur tavazhis 
parties to this suit, though it is conceéed 


that the mortgage of 1965 was executed 
on bebalf of all the five tavazh’s. Now 
the plaintiff is the karnavan of his own 
tavazht only which consists of eight mem- 
bers, there being about thirty-one members in 
the other four tavazhis. As far as I could 
gather from the plaint, the plaintiff ignores 
the other four tavazhis and sues for re- 
demption as the karnavan of his own tavazhi 
alone, 

One question raised in the suit was whe- 
ther the plaintifi’s tavazht and the four 
connected favazhis had become divided in 
interest long before. the date of this suit 
and had thus become separate taswads, (A 
tavazhi or branch of a tarwad after the 
branch got divided from its sister tavazhis 
could be called a tarwad, though when men- 
tioned in relation to its sister ftavazhis 
and its parent ftariwad, it could be continued 
to be spcken of asa tavazht, which would 
literally mean the line of a _ partienlar 
mother), 

The question of division has been answered 
in the affirmative by the lower Courts, 
and we ought to accept that finding of 
fact in second appeal. Now, if oj] the 
five connected tavazhis represented together 
the owner of the equity of redemption in 
the plaint lands, the plaintiff’s tarwed is 
entitled to redeem the whole as one of five 
mortgagors who were  tengnts-in-common 
of the equity of redemption. 

The plaintiff knew very well before the 
suit that the other four tarwads who were 
common owners with the plaintifi’s tarwad 
of the plaint lands had sold their shares 
in the common equity of redemption to the 
second defendant by the two deeds Exhibits 
XVI and X, dated 1906 and 1£07, and 
that seven out of the then ten members 
of the plaintiff's own tarwad had also sold 
their shares in the equity of redemption to 
the second defendant’s vendor. (The second 


‘defendant has also purchased the right of 


the mortgagee, the first defendant.) The 
plaintiff artfully omitted all mention in his 
plaint of the other four tarwads and of the 
sgale-deeds in favour of the second defen- 


dant’s vendor. 


The second defendant in bis written 
statement (paragraph 9) contended that 
tHe plaintiff was, in any event, entitled to 
redeem only the plaintiff's 1/40th share in 


e 
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the properties and was not entitled to redeem 
the whole. He further contended in paragraph 
7 of his written statement that though 
three members out of the then ten existing 
members of the plaintifi’s tarwad were not 
parties to either Exhibit XVI or Exhibit 
X, the plaintiffs tarwad ineluding those 
three members (of whom the plaintiff is 
one) are bound by the said sales. 

The lower Appellate Court held (a) that 
the members of the plaintiff’s tarwad were 
entitled in accordance with the rule of 
division per capita each to 1/40th share in 
the equity of redemption on the dates of 
Exhibits XVI aud X., The ten members 
then existing would be entitled on this basis 
to 10/40th share in the equity of redemp- 
tion; (b) Exhibits XVI and X taken together 
were binding on the plaintiff’s éarirad, includ- 
ing the plaintiff and others who were not 
parties to either of those two documents, 
The plaintiff’s suit was, therefore, wholly 
dismissed. 


The defendant’s own documents Exhibits 
XVI and X admit that the then (ten) 


members of the plaintift’s tavazki were each 


entitled to 1/40th share in the equity of 
redemption, seven of them having (accord- 
ing to the recitals) received each his 1/40th 
share in the purchase-money and the re. 
maining 38/40th shares being left with the 
purchaser. The finding of the lower Appel- 
late Court that the members of the plaint- 
if’s tarwad were entitled to 10/40th shares 
is thus supported by the defendant’s own 
documents. 

Mr. K. P. M. Menon for the plaintiff 
consented to accept the position, which was 
suggested by the respondent’s Vakil Mr. T, 
_ R. Ramachanda Aiyar (though not adhered 
“to by him till the ‘end), that the plaintiff's 
tarwad as one of five sister tarwads was 
entitled to one-fifth share in the equity of 
redemption. I think we are entitled to 
proceed on the footing that the plaintiff's 
torwad is entitled at least to redeem one-fifth 
share of the mortgaged properties if Exhibits 
XVI and X are not binding on the plaintiff’s 
tarwad. Now it seems to me to be clear law 
that the one-fifth share of the plaintiff's tarwad 
inthe equity of the redemption being the 
joint property of the members of the plaint- 
iff’s tarwad, the sale of the whole 910 that 
property by only seven out of ten members 


cannot bind the other members or’ the 
plaintiff’s tarwad as a whole unless. it was 
made for consideration and was beneficial to 
the fumilyasa whole and unless the karnavan 
as representing the tarwad joined in it. See 
Arayalprath Kunht Pccker vy. Kanthilath . 
Ahmad Kuti Haji (1). The lower Appellate 
Court has not found that the sale of the share 
of the plaintiff’s tarwad was beneficial to the 
tarwad. Further the -plaintiff was and is” 
the karnavan of his turwad and I cannot 
accept the lower Court’s view that, because 
the fourth defendant was the senior lady and 
the real manager and because the plaintiff 
was absent from the place, the sale by her 
of the joint property ofthe plaintiff’s éarwad 
is binding on the tarwad. Iam, therefore, 
of opinion thatthe title to the plaintiff's 
tarwad’s one-fifth share in the equity of redemp- 
tion was subsisting in the plaintiff’s tarwad 
on the date of this snit and that it can be 
redeemed by the plaintiff, 

Mr. Ramachandra Aiyar finally contended 
that as the plaintiff’s suit is for the redemp- 
tion of the whole, as he could not get 
possession of the one-fifth share without suing 
for partition and as he did not pray in the 
plaint in the alternative dor partition and 
possession, the dismissal’ wholly of the 
plaintiff's suit by the lower Courts could be 
supported. He then referred to an incidental 
observation of mine in the judgment in 
Rathna Mudali v. Perumal Reddy (2). In 
that case, the owner of a half share of the 
equity of redemption insisted on redeeming 
the whole against the will of the mortgagee 
who had purchased the other half in ‘the 
equity of redemption. Sundara Aiyar, J., 
and myself held that he could not so claim 
to redeem the whole against the will of the 
mortgagee. The  plaintiff-appellant, how- 
ever, consented before us inthat case to a 
decree being passed for redemption of a half 
share on payment of half the mortgage 
money and to have a decree for partition 
and possession of that half. The morigagee— 
Ath defendant—also consented to that course. 
Mr. Justice Sundara Aiyar thought that 
whether the mortgagee consented or not, 
the plaintiff, though he sned for redemption of 


(1) 29 M. 62, 
(2) 17 Ind. Cas. 887; 12 M. L. T. 484; 28 M. L.J, 
576; (1912) M. W. N. 1168; 38 M. 310, 
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the whole could be given a decree for redemp- 
tion, partijjon and possession of one half. I 
held that, as the fourth defendant consented 
to that course, such a decree could be passed 
and I threwout the observation [relying on 
Thillai Ohetti v. Ramanatha Ayyan (3)| that, 
because in the lower Courts the fourth defend- 
ant had not given his consent, the decree 
of the lower Appellate Court dismissing the 
suit was correct as it stood. In Thila: 
Ohett! yv. Ramanatha Ayyan (8) it was held 
that until a partition of the mortgaged 
property among the several co-owners of the 
equity of redemption by metes and bounds 
had been first effected, one co-owner cannot 
sue to redeem the whole mortgage. In that 
case, it appears that the ascertainment of 
shares was a difficult operation and-the 
result of the decree in the plaintiffs’ favour 
for redemption of the whole would have been 
to compel the first defendant and other 
co-owners and co-mortgagors to bring a suit 
or suits for ascertainment oftheir shares and 
for the recovery of the same from the 
plaintiffs on payment of their contributions 
towards the mortgage-money. The decision 
goes on to say: “This is the very evil which 
was pointed ont and guarded against by the 
learned Judges who decided the case of Mimu 
v. Kutiu(4).” In this earlier case, Mimu v. 
Kuttu (4), the respondent was not represented 
and the argument of Mr. Sankaran Nair 
(afterwards aJudge of this Court) for the 
appellant that as the plaintiff’s definite share 
was not ascertained by a proper prior suit 
for partition, he cannot be allowed to radeem 
the whole of the mortgaged property, pre: 
vailed. Mr. Justice Sandara Atyar in 
Rathn1 Mudali vy. Perumal Reddy (2) was 
not prepared to follow the two decisions 
reported as Mamu v. Kutiu (4) and Thillai 
Ohetit v. Ramanatha Ayyan (3) (sea page 
5804). On further consideration I am 
inclined to hold that if Mamu v. Kuitu (4) 
and Thillai Cheti: v. Ramanatha Ayyan (3) 
are sound law on the question of the necas- 
sity fora prior suit for partition, the principle 
of those decisions must ba restrictad to cases 
where the cireumstancas are similar to those 
dealt with by those decisions, in other words, 


restricted to cases where there is great difiicalty 
(3) 20 M. 295; 7 Ind. Dec, (N. 8.) 210. 
(4) 6 M, 61; 2 Ind. Dec. (x, s.) 821. 








#Page of 23 M. L. J.—Ed, 
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in ascertaining the particular share to ‘which 
the plaintiff was entitled. Inthe present 
case, the plaintifi’s learned Counsel having 
agreed to its being taken that the plaintiff’s 
tarwad is entitled only to one-fifth share and 
the lower Courta having found on the evi- 
dence that the members of the plaintifi’s 
tarwad were each entitled to 140th share ia 
the equity of redemption on the dates of 
Exhibits XVI and X, there seems to bə no 
such difficulty in passing a decree for both 
the reliefs for partition and redemption in the 
same suit. In the result, [ would direct the 
plaintiff to amend the plaint by praying for 
recovery in thealternative of one-fifth shareand 
for partition and possession of such one-fifth 
share on payment of one-fifth of the mortgage 
amount within threes weeks. As the lower 
Courts have not considered the sixth issue 
in the case I would, on such amendment, 
remand the case to the lower Appellate Court 
for a finding on the sixth issue on the evidence 
on record. Six weeks are allowed for 
submitting the finding and seven days for 
filing objections. If the plaint is not so 
amended, the second appeal will stand 
dismissed with costs. 

OLDPIELD, J.—-I agree and have nothing to 
add, 


Cn PE E 


In compliance with the order contained in 
the above judgment, the Subordinate Judge 
of South Malabar at Calicus submitted the 
following 

FINDING.—* * # 

I find, therefore, thatthe mortgagee in 
possession committed waste by cutting and 
removing six Kunnivaka treas, two mango trees, 
fifteen ungu trees and two branches of banyan 
trees, and that plaintiff is entitled to claim 
eredit as an item of aeccountfor cne-fifth of 
Rs. 136-S-0a3 compensation forthe said waste. 


* + *« + y% * 


EP aa krai 


This second appeal coming on for final 
hearing after the amendment of the plaint and 
after the return of tha finding of the lower 
Appellate Court upan the issue referred by 
this Court for trial, .he Court delivered the 
following 

JUDGMENT.—We acoapt the lower 
Appellate Court’s finding and setting aside 
the dasraag of the lowar Oouris, grant’ 
plaintif a praliminary desrea for redemption 
and f§ossession of one-fifth of the suit pro- 
perty tin the usual form. Time six months, 
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The case is remanded to the Court of the 
District Munsif in order that a final decree 
may eventually be passed. No order as to 
costs in this Court. 

Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COTRT. š 
APPEAL FROM APPELLATE DEcREE No. 500 
or 1935, 
June 24, 1916. 
; Present:—My. Mittra, Offg. A. J. C. 
Musammat KESAR— Derenpanr— APPELLANT 


versus 
Musammat MUNNA—PtatntirrF— 
RESPONDENT. 


Transfer of Property Act (IV of 1882), s. 55 (6) (b) 
—Purchaser’s lien, commencement of— Charge, person 
having, whether bound by decision to which he was not 
party—-Consent-decree— Decree-holder, liability of— 
Notice. 

A charge, under section 55 (6) (b) of the Transfer 
“of Property Act, comes into operation the moment 
.the purchase-money or a part thereof is paid. [p. 51, 
col. 2, | 

Rose v. Watson, (1864) JO H. L. 672; 38 L J. Oh. 
385; 3 N. R. 673; 10 Jur. (N. s.) 297; 10 L. T. 106; 12 
W. R. 586; 11 E. R. 1187; 138 R. BR. 363, Balvanta 

. Appaji Whatkar ý, Bira, 23 B. E8; 12 Ind. Dec. (N, s.) 
37, relied upon. i 

A person having a charge on certain property is 
not beund by a decision regarding that property ina 
suit to which he was nota party. [p. 6], col. 1.] 

Sita Ram v. Amir Begam, 8 A. 324; A, W. N. (1886) 
103; 5 Ind. Dec. (¥. 8.) 105, relied upon. 

A person having a charge on property under 
.séction 55 (6) (b) of the Transfer of Property Act is 
entitled to enforce it against a person who obtains 
the property from the vendor bya consent-decree 
witb notice of the charge. [p. 52, col, 2] 

Tikaram v. Ghastram, 26 Ind. Cas, 810; 10 N. L. R. 
149, Ram Saran Das v. Ram Pergash Das, 32 C, 288, 
referred to. 


Appeal against the decree of the Divi- 

, sional Judge, Chhattisgarh Division, dated the 
26th April 1915, modifying that of the 

Subordinate Judge, Balaghat, dated the 19th 

November 1914, i 


Mr. Y. M. Jakatdar, for the Appellant. 

The Hon’ble Mr. M. R. Diæit, 
Respondent. ` 

JUDGMENT.—-One Umed Singh was the 
malguzar of Mauza Hirri and owner of some 
houses therein and also the proprietor of 
other landed property. On his death in 
July 1896 his widow Radha Bai succeeded 
to the estate. The Jatter died om the 


_ Ist January 1898 and the estate has since 


for the 
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e 


- 


then been in the possession of Kesar Bai 
(defendant No. 8), widow of Tej Sircgh, 
half brother of Umed Singh. The plaint- 
iff alleges that one Udal Singh was the 
nearest reversioner on the death of Radha 
Bai Udal Singh died on the 5th February 
1904 leaving a son, Gaupat Singh, the Ist 
defendant in this suit. On the 27th August 
1906 an agreement, Exhibit P-1, was 


‘entered into between the plaintiff’s pre- 


decessor and Ganpat Singh, son of Udal 
Singh, with whom were joined some more 
distant relations of the said Umed Singh, 
who or their representatives are the remain- 
ing defendants. The plaintiff’s predecessor 
‘agreed to finance the defendant No. 1 in 
the litigation which he contemplated against 
Kesar Bai for recovery of Umed Singh’s 
estate. In consideration of this Ganpat 
Singh agreed to sell Mauza Hirri for 
Rs. 4,000. The terms of the agreement 
will have to be referred to in detail in 
connection with one of the grounds of 
appeal. After the execution of this agree- 
ment Ganpat Singh instituted Suit No. 46 
of 1906 against Kesar Bai, but’ on 22nd 
January 1907 he filed an application 
praying that his suit may be dismissed 
with costs and it was accordingly sẹ 
dismissed. Various reliefs were asked for 
in the plaint, but it is unnecessary to 
notice them here. The plaintiff alleges 
that Rs. 2,093 were spent in the litigation 
or at the request of defendant No. l; 
and he now asks for a sale decree for 
that amount together with interest against 
Mauza Hirri and the houses at Hiri. 
The first Court passed a sale.decree for 
Rs. 4,708-11-6 including costs. The defend- 
ant Kesar Bai appealed to the Court of 
the Divisional Judge, Chhattisgarh Division, 
who disallowed interest, but otherwise 
confirmed the decree ‘of the first Court, 
Kesar Bai has preferred this second appeal 
and the plaintiff has filed a cross-objection 
claiming interest on the money-advanced. 


The first point for determination is 
whether the appellant is entitled to ques 
tion the finding of fast arrived at by both 
the Courts below that the defendant No. 1, 
Ganpat Singh’s father Udal Singh or Ude 
Singh, wasthe nearest reversioner of Umed 


‘Singh. The oral evidence of the plaintif’s 


first three witnesses, if believed, justifies 
4 
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this finding. No doubt the name shown 
in the old genealogical tree, Exhibit P-7, 
is Ujiyar Singh, son of Jham Singh. It 
is in evidence that Jham Singh had only 
three sons, and that Ganpat Singh is his 
grandson, his father’s name being, as already 
stated, Udal Singh or Ude Singh. Under 
these circumstances the lower Appellate 
Court. was justified in assuming that Ujiyar 
Singh in Hxhibit P-7 is a mistake for 
Udal. Singh or Ude Singh. 1 ‘hole that 
he finding on this point -is a -good fnd- 
ing, ayd is binding on this Court, 

'It.is next urged that the dismissal st 
Suit No. 46 of 1906 instituted by Ganpat 
Singh against. Kesar Bai bars the present 
snit..; The case relied upon in the first 
Court, Sita Ram v. Amir Begam (1), -is 
sought to be distinguished on the’ ground 
that the latter. was a case of mortgage, 
whereas in the present case we are ‘eoricerned 
only with a charge. Whether the plaint- 
iff-:Has a charge will be discussed later. 
Assuming that the plaintiff has a. charge 
created before the institution of Suit No. 46 
of 1906, the principle underlying ` the 
Allahabad desision regarding mortgages 
will equally apply toa charge. At page 336 
Mahmood, Jd., says: :— I am of opinion that 
hypathecation -or simple mortgage, as 
understood in this- country, is, in the eyè 
ef jurisprudence, a species of what are 
known as jura in re aliena, that is, estates 
garved out of full ownership, and ‘that 
when such an estate has once been.created, 
the: mortgagor cannot : represent it in any 
gubsequent litigation.” There is not much 
difference between a simple ‘mortgage and 
a charge, and under section 100 of the 
Transfer of Property Act, the remedy is 
the same for both. As the présent plaintiff 
Was” ‘not a party to the former suit, and 
as Ganpat Singh did not represent -her, 
so far as this charge is concerned, she 
gannot be bound by that decision. 

It is argued for the appellant that the 
bags under section 55'(6) (b) of the 
Transfer of .Property Act does not come 
into- operation on the date of payment of 
purchase money, but after a suit for 
specific performance instituted in pursuance 
of an agreement to sell has failed. There is 


(1) & a. 324: A, W, N. (1886) 101; 5 Ind, Deo. 
N. 8.) 105 
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no authority for this view, and the wording 
of the section points to a charge being 
created on the property agreed to be sold, 
the moment the purchase-money or a part 
thereof has been paid. This view is 
supported by the judgment of Lord 
Cranworth in Rose v. Watson (2), as will 
appear from the following qnotation:— 
“Wher, instead of paying the whole of 
his purchase-money, he (the purchaser) 
pays a part of it, it would seem to follow, 
as a necessary corollary, that, to the extent 
to which he has paid his purchase- -money, 
to that extent the vendor is a trustee for 
him; in other words, that he acquires a 
lien exactly in the same way as if upon 
the payment of part of the purchase- 
money, the vendor had executed a mortgage to 
him of the estate to that extent.” In Balvania 
Appajt Whatkar v. Bira (8), itis laid down 
that from the moment part of the purchase- 
money is paid, the purchaser has a lien 
‘upon the property to that extent, which 
lien can only be lost to him, by reason 
of his failing to earry ont a part of the 
contract. The charge may be lost by 
subsequent improper conduct on the part 
of the purchaser, but does not come into 
existence for the first time upon default 
on the part of the seller, or at any 
subsequent period, as contended for by the 
appellant’s Pleader. The receipts have not 
been translated, but I gather that some 
money was paid before the 6th of September 
1906, when Suit No. 46 was instituted. 
To the extent of the amount so paid I 
have no doubt that the plaintiff had a 
valid charge on the Hirri property. In Rose 
v. Watson (2) the House of Lords held that 
the purchaser was entitled to priority over 
a subsequent mortgagee, although some of 
the purchaser’s payments were made after 
he had notice of the mortgage, but this was 
mainly on the ground of the mortgagee’s 
conduct in not notifying bis intention to 
interfere with the contract. Here we are 
not concerned withany question of priority 
in equity. We have to determine whether 
privity existed between Ganpat Singh and 
the present plaintiff in respect of the subse- 


(2) (1864) 10 H. L. 672; 33 L. J. Ch. 384; 3 N. R. 
073; 10 Jur. (x. s.) 207; 10 LT. 108: 12 W. R, 685; 11 
a, 1187; 138 R. R. 363. 
. 4 i 23 B. 56; 12 Ind. Deo, tw, 8.) 37. 
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- quent payments.. The language of Lord 
Cranworth suggests that each payment 
creates a separate charge. As pointed oub 
by Mahmood, J., in Sita Ram v. Amir Begam 
(1) quoting from Mr. Bigelow: “It should 
ba noticed that the ground of privity is 
property and not personal relation.” Under 
section 54 of the Transfer of Property Act, 
the agreement, Exhibit P-1, dated the 
27th of August 1906, did not create any 
interest in, or charge on, the Hirri property. 
I am, therefore, of opinion that Ganpat Singh 
represented the present plaintiff in respect of 
these subsequent payments in the former 
litigation. 

The plaintiff had raised the pleathat the 
4ecree in Suit No, 46 of 1906 was a collusive 
decree intended to defraud him. No issue 
was framed upon this plea, and ata late 
stage of the case, the plaintift’s Pleader 
withdrew this plea. The result is that the 
decree binds parties and privies whether 
the proceedings were in the natureof a 
compromise, or anabandonment of a claim 
by Ganpat Singh without the previous 
knowledge and consent of Kesar Bai. The 
effect would be the same as if there had been 
an adjudication on the merits, 

I have now to deal with the ground of 
appeal which challenges the lower Appellate 
Court’s construction of Exhibit Pal, After 
reciting the necessity for a loan of Rs. 4,000 
for the purposes of litigation, the document 
says, in lieu of this money we have sold to you 
16 annas Hirri with all rights and privileges. 
As soon as the Court passes a deeree in our 
_ favour, we shallexecute the sale-deed and 
get it registered, that is to say, within. one 
month from the date of the decree we shall 
execute the sale-deed in accordance with 
law on a proper stamp, and have it register- 
ed. We shall not putforth any sort of 
objections. .,............. You will also have 
power to bring a suit for Mauza Hirri and 
obtain a decree. We have also given you 
the houses which are situated at Mauza 
Hirri.” The lower Appellate Court has 
held that the document expressly creates a 
charge on Hirri. I am unable to agree with 
this view. Theobject of the parties is to 
convey the village in question’ in full owner- 
ship. Thepower given to bring a suit for 
Hirri is onein the capacity of an owner, 


and not for the recovery of the Rs. 4,000, €or, 
9 


7 
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the question of re-payment of the purchase: 
money was not within the contemplation of 
the parties. Plaintiff has, therefore,*no charge 
expressly created by the document. She 1s, 
however, entitled to a statutory charge under 
section 55, sub-clause (6) (b). That section 
runs as follows:— The buyer is entitled, 
unless he has improperly declined to accept 
delivery of the property, toa charge on the 
property, as against the seller and: all per- 
sons claiming under him with notice of the 
payment,........... for the amount of ang 
purchase-money properly paid by the, buyer 
in anticipation of ‘the delivery and for interest 
on such amount.” The only question which 
presents any difficulty is, whether if the 
conditions imposed by that section are fulfill- 
ed, the charge ican be enforced against 
Kesar Bai. This depends upon the question 
whether she can be said to be a person 
claiming under Ganpat Singh, The Courts 
below have found that Ganpat Singh had 
a subsisting title to the estate of Umed Singh 
on the date of the present suit. If the decree 
passed in Suit No. 46 was, as alleged, a 
collusive decree, or even a decree passed 
with Kesar Bai'’s secret consent, then the 
latter is, in my opinion, practically in the 
same position as a transferee, whether for or 
without consideration. It is an alienation 
through the medium of a decree, and she is in 
no better position than if she had accepted a 
registered conveyance. I have beld in Tikaram 
y. Ghasiram (4) following the case of Ram 
Saran Das v. Ram Pergash Das (5), that 
a decree for ejectment passed with the consent 
of a tenant stands on the same footing as a 
voluntary surrender, It will be for the 
lower Court to determine whether the ap- 
plication made by Ganpat Singh for the 
dismissal of Suit No. 46 was made after an 
understanding had been arrived at with!Kesar 
Bai. The lower Court will also have to 
determine whether Kesar Bai had notice of 
the payment, with reference to the definition 
of the word “notice” as given in the 
Transfer of Property Act, for unless 
she is a transferee with notice, the charge 
cannot be enforced against her. If these 
two points are decided in favour of the 


(4) 26 Ind. Cas 810; 10 N. L, R. 129 at p. 132, 
(5) 32 0. 283. 
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plaintif, then a aale decree can be passed 
in respect of all payments made prior to 
the institution of Suit No. 46 against all 
the defendants. Independently of such a 
finding the plaintiff could, no doubt, have 
enforced her charge in 
prior payments against the defendants 
other than Kesar Bai and then the 
purchaser could have sued to eject Kesar 
Bai, bnt such a suit would be now barred 
b? limitation. 

On the plaintiff’s cross-objection, I hold 
that she is entitled to interest under 
section 55 (6) (b), and that the rate of 
interest should be 9 per cent. per annum 
on the analogy of section 72 of tha 
Transfer of Property Act. 

The decree of the lower Appellate Court 
is set aside, and the case is remanded 
for a fresh decision. Necessary issues will 
have to be framed and tried. The lower 
Appellate Court will refer the trial of these 
issues to the first Court. Costs will abide 
the final result, There will ba no order 
for refund of Court-fees. 

Decree set aside; Case remanded, 


PUNJAB CHIEF COURT. 
Ssoonp CrvrL Aprea No. 601 or 1916. 
November 18, 1916. 
Present: —Mr, J GE ês Shadi Lal. 
Misammat JANKI— Derenpant—~ApPELLANT 
Versus 


l | NAUNIHAL AND OTHERS=-PLAINTIFE3 — 


— RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), O. XXXTI, r. 
7—Compromise— Minor-—Order granting leave, contents 
of. < 
‘ Where a Court permits a compromise it is to be 
presumed, in the absence of any evidence to the 
contrary, that it did its duty in the matter and was 
satisfied before giving permission that the compro. 
mise was forthe benefit of the minors concerned. 
[p. 54, cols. 1 & 2.) 

Midnapore Zamindart Co. Lid. v. Gobindu Mahto, 8 
QO. L. J. 81; Kanungoe Krishun Prosad v., Romesh Chun- 
der Mandul, 4 Ind. Cas. 467; 13 C. W. N. 1128; 80, 
L. J. 274, referred to. 

Where all the facts and circumstances show that 
the Court applied its mind to the terms of the 
proposed compromise and regarded if as one for the 
benefit of the minors, the mere omission to record 
in the order granting leave that it had so considered 
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the terms of the compromise does not render the 
consent decree invalid, although it is desirable that 
the Court should so racord its opinion. { p. 54, col. 1.] 


Second appeal from the decree of the 
District Jndge, Rohtak, dated the 17th 
January 1916, reversing that of the Sab- 
ordinate Judge, second class, Rohtak, dated 
the 20th May 1915, dismissing plaintiffs’ 
suit, 

Bakshi Tek Chand, for the Appellant. 

Rai Sahib Lala Moti Sagar, for the Respond- 
ents, 

JUDGMENT. ——The District Judge dis- 
senting from the Court of first instance has 
decreed the plaintiffs’ suit, and has set aside 
the decree dated the 6th of February 1915, 
passed in accordance with a compromise 
arrived at between the plaintiffs’ guardian 
and the defendant. 
` The learned Judge is entirely wrong in 
holding that Govardhan Das had no author- 
ity to act on behalf of the plaintiffs’ mother 
who was appointed by the Court as their 
guardian ad litem. Indeed, the plaint in 
the present case, instead of challenging the 
agency of Govardhan Das, contains a distinct 
admission of the fact and that being the case 
no issue was framed on the point. It is 
observable that even Govardhan Das himself, 
who is acting even in the present case on 
behalf of the plaintiffs, admits in the clearest 
possible terms that he had a general power 
of attorney from their mother, which 
authorised him, inter alia to settle the dispute 
by a compromise. 


I fail to understand why the District 
Judge holds that “there is no evidence in 
the case that Govardhan Das had any 
authority from the minors’ mother to re- 
present and to act for the minors.’ Indeed 
Mr. Moti Sagar very properly and candidly’ 
ddmits that he is unable to support the view 
taken by the learned Judge on this point. 


The crucial matter for determination is, 
whether the leave of the Court was duly 
accorded to the compromise which formed 
the basis of the decree. Now, a perasal of 
the record in the previous case shows that 
the agent of the guardian made an ap- 
plication to the Court for leave to enter 
into a compromise which he believed to be 
for the benefit of the minors, that the terms 
of tha proposed compromise were placed 
before the Court, and that it granted in 
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éxpress terms the leave prayed for. It 
appears that the suit had been. instituted 
some months before the date of the aforesaid 
application, that a good deal of evidence had 
been adduced by both the parties,.and that 
the Court was fully cognizant of all the 
facts having a bearing upon the propriety or 
otherwise of the compromise. There oan be 
little doubt that, though the order granting 
the leave does not say so, the Court duly 
considered the terms of the compromise and 
thought that they were beneficial to the 
minors. Now Order XXXII, rule 7, provides 
that the leave of the Court minat be expressly 
recorded in the proceedings, and this require- 
ment of the law has been fulfilled in the case 
before me I am not prepared to hold that 
the mere omission to record in the order 
granting the leave that the Court had con- 
sidered the terms of the compromise and 
regarded them to be beneficial to the minors 
renders the consent-decree invalid. Mr. Moti 
Sagar relies upon certain dicta in 
Govindasaani Naidu v. Alagirisami Naidu 
(1), Kalavati v. Ohedi Lal (2) and Biku 
‘Halwai v. Mohesh Halwat (3) in support of 
his contention, but it seems to me that the 
reasonable view to take in such a case is 
whether all the facts and circumstances show 
that the Court applied its mind to the terms 
ofthe proposed compromise and regarded 
it as one for ethe benefit of the minor. 
Tf there is a compliance with these re- 
quirements, itis nota sine qua non to tke 
validity of the consent decree that they 
Should find a place in the order’ granting 
the sanction. 


It will ‘be observed that there is nothing 
in Order XXXII, rule 7, which makes 
eit incumbent upon the Judge to reduce the 
above matters to writing, though itis, I think, 
exceedingly desirable that he should do 
so. The judgment of the Calentta High 
Court in VIII ©. L. J. 31 [Midnapore 
‘Zemindari Oo., Lid. v. Gobinda Mahto (4)] 
at page 33 lays down the rule that 
when the Court permits a compromise, 
ib is to be presumed, in the absence of any 
evidence to the contrary, that it did its 
duty in the matter and was satisfied before 


: BQ 29 M. 104, 

(2) 17 A, 581: A. W. N. (1895) 126; 8 Ind, Dec. 
“N. 8.) 666. e. 
: (8) 80.L J. 266. s 


(4) 8 0. L. J..3Ł. 
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giving permission that the compromise was 
for the benefit of the minors concerned and 
this view has been affirmed in a later case 
reported in the same volume at page. 274 
(vide page 278) [Kanungoe Krishun Prosad. vi 
Romesh Ohunder Mandul (5) 1. 
: Holding, as I do, that the Court spain 
ed:the compromise to be proper:and reason- 
able, I do not think that the omission ‘ta 
state the matter in express terms is fatal 
to the decree based upon the compromi&: 
Ib is not seriously alleged, much less proved, 
that the guardian or her agent was guilty- df 
ány fraud or negligence. That being the 
ease, no valid ground has been established 
for impeaching the consent decree. 
Accordingly I accept the appeal and eine 
aside the decree of the lower Appellate Court 
restore that of the Court of first instance with 
costs thronghont. 


` Appeal ne 
$ „© 4 Ind. Cas. 467; 18 C. W. N. 1128;8 C.L. J. 
274 v 





NAGPUR JUDICIAL COMMISSIONER'S 


COURT. e 
APPEAL FROM APPELLATE DEeREE No, 565 oF 
1914. 


May 13, 1916. 
Present:—Mr, Batten, A. J. C. 
a ieee AND OTHERS—DEFENDANTS— 


APPELLANTS 
VETSUS 


HARMOHANLAL - PLAINTIFE — 


RESPONDENT. 

Adverse possession — Waste land—Possession follows 
title—User, adverse, what amounts to. 

In the case of lands which are for one reason or 
another not actually occupied by any one, legal pos- 
session must be presumed to continue with . the 
actual owner. |[p. 57, col. 1.] 

-© Mirza Shamsher Bahadur v. Munshi Kunj Behari 
Lal, 12 ©. W. N. 273; 3 M. L. T. 212; 7 0, L. J..414, 
explained. 

Persons frequenting a temple tethered their 
animals on a plot of vacant land divided from the 
temple by a municipal road, and the temple servants 
stacked grass and fuel there and grew afew flowers 
for the use of the temple: 

` Held, that such user did not amount to adverse 
possession. [p. &7, col. 1. 

- Pramji v. Goculdas, 16 B. 338; 8 Ind, Dec. (N. 8) 
708, referred to. 


‘Appeal against the decree of the Derat 
Judge, Raipur, dated the 6th July.” 1914, 
reversing that of the Munsif, ipun, datod. 
the 16th February 1914. 
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_ Mr. P. S. Kotwal, for the Appellants. 

` Dr. H. b. Gour, for the Respondent. 

” JUDGMENT. —This appeal is the sequel 

of my judgment in Second Appeal No. 336 

of 1912, which runs as follows:— 

The ‘dispute relates to a plot of land 
in Raipur town. The plaintiff’s case is 
that it was a vacant site, forming portion 
of tha abadi, which he purchased in April 
1910 from the malguzar. Shortly afterwards 
tee defendants, who appear to be trustees 
of the, temple of Ramchandra Swami, began 
to enclose the site with a wall and so 
deprived the plaintiff of possession of the 
site, waich he sues to recover. 

The defendants pleaded that the land 
in dispute belongs to the temple and has 
been in the possession of the temple for 
over 40 years, and that the malguzar had 
l not been in possession of the land within 
twelve years prior to the institution of the 
suit. 
` The following were those of the issues 
framed which are pertinent to this appeal: 
(a) Whether the land in suit has been 

in the adverse possession of the 
predecessor-in-title of the defend-’ 
ants for more than twelve years 
before the suit? 

(b) Whether the malguzar had no right 
to sell the land in suit to the 
plaintiff? 

These issues are. not well framed. There 
should also have been issues to the following 
effect: 

Did the land in suit belong to the 
i malguzar, plaintiff’s veudor, and has 
` the plaintiff or the vendor been in 

possession,. actual or constructive, 
within twelve years previous to the 
snit? 

Did the land belong to the temple? 


As might have been expected from the 
nalure of the issues framed by him the 
Munsif did not come to any definite con- 
alusion as to the original ownership of the 
site. The following is an extract from his 
judgment: — 

“This evidence, is, in my opinion, sufficient 
to justify the conclusion that the site has 
been in the possession: of the temple for 
more than the statutory period. The site 
in fact belonged to the temple. If the 
title to the gite in dispute did not originally 
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reside in the temple, the temple has 
acquired a pressriptive ‘title fo the same 
by reason of ‘adverse’ possession. Tt has been 
ruled in Mirza Shamsher Bahadur y. Munshi 
Kunj Behari Lal (1), that the character 
and value of property, the suitable and the 
natural mode of using it and the course 
of conduct which the proprietor might be 
reasonably expected to follow with a due 
regard to his own interests are to be taken 
into account in determining the sufficiency 
and effectiveness of possession. 

“If the evidence offered on behalf of the 
defendants is judged in the light of this 
rule, I think there can be no doubt that 
the acts of possession exercised by the 
defendants’ temple indicated an absolute, 
and not a casual interest in the site 
which could by prescription mature into 
ownership.” 

“The Munsif has entirely misunderstood 
the ruling which he has cited. Such part 
of what he says as is an actual extract 
from the ruling cited, refers solely to the 
possession of the person in whom the title 
originally resided. The question discussed 
was the nature of the acts on the part of the 
owner of the title which would be nezes- 
sary to establish continued possession with- 


- in twelve years of the institution of a snit 


by him. The proposition really laid down 
by the ruliog is this. Hven if the plaint- 
iff in a suit for ejectrkent proves his 
title, he must also prove possession actual 
or constructive within twelve years before 
anit. The proposition was further develop- 
ed along the following lines. In the case 
of lands which are under cultivation, that 
is, actively possessed, fhe plaintiff must 
prove actual possession within twelve years of 
the suit. In the case of lands which are 
for one reason or another not actually 
occupied by any one, legal possession must 
be presumed to continue with the actual 
owner, 


The ruling Framji v Goculdas (2), which 
has been brushed aside by the District 
Judge, is much to the point on the ques- 
tion as to what constitutes adverse posses- 
sion on the part of a person not the 
original owner. 


W.N. le 3; 3 M. L. T. 212; 7 C. L. J. 414. 


-0 
465 B. 338; 8 Ind , Deo. (N. a.) 703, 


(2) 16 
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The - learned District Judge has fallen 
into the same error as the Munsif in con- 
fusing so called acts of user by a person 
not the owner of the land, with acts of 
user by the owner sufficient to show that his 
possession continued. In paragraph No. 2 
of the judgment he has held that ‘the 
land originally belonged to the malguzar, 
‘and has held, somewhat inconsistently it 
‘seems, that the plaintiff has made such 
-use of the land as would .show his con- 
tinued possession, were it not that the 
defendants had established adverse posses- 
sion. If the defendants were the original 
owners, then no doubt they have made 
such use of the land as would maintain 
iheir possession. The same has been held 
of the malguzar. The real question is, who 
is the original owner of the land? The 
ownership was not directly put in issue, 
though the defenaants pleaded that the 
land has always been the property of the 
temple and has been in their possession 
for (at least) forty years. 1 have indicated 
the proper issues and pointed out that the 
case has not been decided on a proper 
standpoint, and I cannot dispose of the 
suit here when those issues have not been 
framed. The suit is remanded to the first 
Court for re-trial. Costs in both Appellate 
Courts will be costs in the suit. A 

After remand the following further 

issues were framed and fresh evidence was 
recorded:— 
, Did the land in suit belong to the 
malguzar, plaintiff's vendor, and has the 
plaintiff or his vendor been in possession, 
actual or constructive, within twelve years 
previous to the suit? 

Did the land belong to the temple? 

Lhe Pleader for the defendants stated: 
. “Since the erection of the defendants’ 
temple the land in question has been a 
part of the said temple premises.: The 
temple is in existence for the last 100 
years or more. The defendants have no 
document to show how the land in ques- 
tion was originally acquired for the said 
temple. The land in question was dedi- 
cated to the temple by the Maharatta Raja 
who was then in power,” 

The Munsif who re-tried the case again 
decided it in favour of the defendants, 
His judgment may be disregarded, „a8 ite 
shows he entirely failed to understand 
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the remanding judgment of this Court: 
On appeal’ the District Judge decreed the 
plaintiff’s claim, and the defendants ap- 
peal to this Court. The judgment of the 
District Judge shows that he rightly appre- 
ciated the Jaw on the subject and under- 
stood the remanding judgment. It has 
now been admitted and proved that the 
site in suit fell within the boundaries of 
the patti of plaintiff's vendor, who was, 
therefore, prima facie the ground landlord. 
The plot is divided from the temple bya 
Municipal road, and the District’ Judge 
rightly considers that there is no presump- 
tion that if must have been granted to the 
temple managers af the same time as the 
site of the temple itself. The deferdants, 
therefore, can only succeed if they establish 
adverse possession for overtwelve years. All 
that the defendants witnesses say is that 
Sadhus visiting the temple used to tether 
their horses, camels and cattle on the 
site, and used sometimes to sit on the 
site themselves, that the temple servants 
used sometimes to stack grass and wood on 
it, that there was a temporary shed on it for 
two or three years eighteen or twenty years 
ago, and that recently for tworor three years 
the temple servants grew some flowers on 
the site. The District Judge disbelieved 
shed. He also 
considered the ‘flowers to be imaginary, 
but one of the plaintifi’s witnesses admits 
that recently there were some flowers 
grown on the site. The District Judge 
summed up the evidence in the words: 
“Taking the most favourable view of the 
defendants’ evidence, all I can find is that 
the plot in suit, or rather a part of if, 


was now and then used by people— 
there is nothing to show that they were 
managers of the temple—for temporary 


temple purposes.” He held that such user 
cannot constitute adverse possession of the 
temple, and that the case of adverse posses- 
sion set up by the defendants has not been 
proved. The correctness of this view is 
challenged in appeal. In Framji v. Goculdas 
(2) the facts were that a small piece of 
land being of no present use to its owner 
and being convenient in many ways to his 
neighbour, the latter made use of it with- 
out objection for more than twelve years, A 
privy and sheds for cows, goats, fowls, etc., 
and ashut for a ghariwalla, etc.,—all, however, 
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structures of a flimsy and purely temporary 
character— were said to have been construct- 
ed and maintained for many years on the 
piece of land. It was held by Sargent, 
C.J., and Bayley, J., that such user as 
this was insufficient to give a title to the 
land by adverse possession ; and that user 
of this sort, in similar circumstances, is 
common in this country and excites no parti- 
cular attention, and is neither intended nor 
understood to denote a olaim to the 
ownership of the land. The case for the 
defendants here is even weaker, Per- 
sons frequenting the temple tethered their 
animals there, just as they would in any 


‘piece of waste land adjoining the temple, 


and the temple servants occasionally stacked 
grass and fuel there and grew a few flowers 
for use of the temple. I consider that the 
District Judge has taken a correct view 
of the law. 

-It is farther urged on behalf of the appel- 
lants that there is no definite finding by 
the District Judge as to whether the plaint- 
iff or his vendor has been in possession, 
actual or constructive, within twelve years 
previous to the suit. The plaintiff’s vendor, 
the malguzar, frankly admits that he has 
never made any particular use of the land. It 
would seem that he had no occasion to do 
so. But here ‘comes in the rule, mentioned 
in my remanding judgment, that in the 
ease of lands which are for one reason or 
another not actually occupied by any one, 
legal possession must be presumed to conti- 
nue with the actual owner, The plaint- 
ifs vendor was not cross-questioned by 
the defendants as to his reasons for 
allowing the site to remain vacant, if he 


-considered it to be his. 


The appeal fails and is dismissed with 


costs, 


Appeal dismissed. ` 
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PUNJAB CHIEF COURT. 
MISCELLANEOUS First Cryin Appeat No, 8229 
or 1915. 

October 28, 1916. 
Present:——Mr. Justice Shah Din. 
GHISA AND oTHEeRsS—Derexpants—. 
APPELLANTS 
VETSUE 
MANZUR-UL-HAQ—Ptaintirr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, r. 14 
—Pre-emption—Decree, compliance with— Money 
deposited by one pre-emptor——Lecree in favour of rival 
pre-emptor. 

M and R brought a suit for pre-emption, and the 
latter deposited Rs. 1,000 in Court under section 22 
of the Pre-emption Act on behalf of both. R’s claim 
was dismissed, and a decree was passed in favour of 
M, conditional on his paying Rs. 6,000 into Court by 
a certain date. A parcha was given to him on the 
same day directing him to pay Rs. 5,000 into Oourt, 
as Rs. 1,000 was already in deposit on his behalf, 3f 
paid Rs. 5,000 before the date fixed: 


Held, that M was rightly given credit in the parcha 
for the Rs. 1,000 already in deposit and that he com- 
plied with the terms of the deeree by depositing 
Rs. so within the date fixed by the Court. |p. 68, 
col. 2. 

Miscellaneous first appeal from the order of 
the District Judge, Delhi Province, dated the 
Yth October 1915, holding that there has been 
no default in paying the money by 31st 
July 1915. 


The Hon’ble Mr. Mohammad Shafi, K. B, 
and Lala Balwant Ras, for the Appellants, 


Mr. Morton, and Chaudhri Ghulam Muham- 
mad, for the Respondent. 


JODGMENT.—The facts of this case 
are briefly these. The respondent Mangar- 
ul-Haq and one Rashid-ul-Haq brought a 
suit for pre-emption in the Court of the 
District Judge, Delhi, in respect of a 
certain area of land situate in Mauza Bakar-e 
wala in Delhi Province. In compliance with 
an order of the District Jndge passed under 
section 22 of the Pre-emption Act, Rashid- 
ul Haq plaintiff, deposited in Courta sum 
of Rs. 1,000 on the 80th March 1915, and it 
is clear from Rashid-ul-Haq’s application of 
the said date. that the money in question 
was deposited on behalf of both the plaintiffs. 

The suit proceeded, but eventually, on the 
31st May 1915, the claim of Rashid-ul-Haq 
was dismissed and a decree for possession 
of the land sold was passed in favour of the 

e 
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other plaintiff, Manzur-ul-Haq, conditional on 
his-paying- Rs. 6,000 into- Court” on thé 31st: 
July 1915. On the date ôn which this decree 
was passed a parcha was` given to the 
successful plaintiff, Manzur-ul- Haq, directing 
him to pay Rs. 5,000 into Cotirt.on or.before 
the 3lst July 1915, it being stated in the 
parcha that Rs. 1,000 was already in deposit 
in Court on behalf of: the plaintiff. . In com- 
pliance with the order of the Court Manzur- 
al-Haq paid Rs. 5,000. on the 25th Juhe 
1915: . 

On ile 29th July 1915, Rashid. ul; Toa 
made an application asking‘ that the sum’ of 
Rs. 1,000 which had been deposited by him 
in Court-on the 80th March 1915 . wás- his 
money and should be refunded to him, but 
the money was not refunded as the District 
Judge wanted to satisfy himself whether the 
money had not been paid in by Rashid-ul- 
Haq as agent ‘of the successful ` plaintiff: 
On the 6th October 1915,° Manzir-ul- 
Haq made an application saying that. he had 
settled with Rashid- ul-Haq about ‘the sum 
of Rs. 1 ,000 and that it should now be consi- 
dered as having been deposited. as parto 
the decretal amount. The District Judge 
has held that Manzur-ul-Haq has ‘complied 

with the decree in. so far as the whole of 
Rs. 6,000 was deposited in Court before the 
- 31st. ‘July 1915, and he has overruled the 
vendees’ contention that the. sum of 
Rs. I,000 deposited in Court on the 30th March 
1915 did not belong to Marzur-ul Haq and 
that by not paying in ‘the full amount of 
Rs. 6,009 before the 31st July he has forfeit- 
ed. thé benefit of the -decree and-his` suit 
stands dismissed. 


nS wan 


The vendees have appealed from .the 
order of the District Judge and after hear- 
‘ing their learned Counsel, I have no hesita- 
tion in holding that the District Judge's 
view is perfectly ° sound. To my mind the 
matter is clinched by the parcha above 
referred to which was given. to. plaintiff 
Mangzur-ul- Haq* by the District Judge ard 
Was- duly signed by him. In ihat parcha it 
was distinotly stated that Rs. 1,000 was 
already deposited in Court on behalf of the 
decree-holder, and he was asked to pay. in 
the- balance, Rs. 5,600, on or before the 3!st 
July 1915. This-order was complied with 
by Manzur-ul-Haq; and I am quite si élear 
that, in the ciroumstances stated, the derek- 
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; d 
holder’s’- action in depositing Rsi 5,000, 
amounted.to a compliance with the terma; 
of the decree.’ A sum of Rs. “4,000 had, 


certainly’ been deposited on the 80th March. 
F915 on behalf. of both ,the plaintiffs, and: 
despite the -application of Rashid-ul- Haq, 
dated the 29th July 1915, Manzur-ul-Haq’ 
was. rightly given credit for it in the parcha 
dated the 3lst.May 1915. From ‘the 25th. 
June onwards: ‘the whole amount of 
Rs. 6,000 which was in deposit in Court, was 
available to the:vendees and théy could bate, 
withdrawn it at any moment.. . z * 

“I hold that the order of the District 
Jūdze i is .correct- and I dismiss this appeal 
with costs, . 

: EE Appeal dismissed. 3 
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NAGPUR JUDICIAL COMMISSIONDR’S 
COURT. 

“APPBAL FROM APPELLATE ' DEOREE N 0. 440. oF 
\ S ds 1915. : 
> “` June 27, ‘916.. 
a Present: —Mr, Stanyon, A. J.C.. 7> 
è .Mausammat HAFIZ AN—Derenpant—~ 

: ‘, APPELLANT 

2 versus * , 

us RAHMANKHAN—Pranrirr— 


RESPONDENT. . 

A SEN ING Act (XVI of 1908), s. 17 (d)— Tenancy 
ter minable at wili Rent note, whether requires regis- 
tration. 

A rent note or other instrament embodying a leasé 

of property for no fixed term, under which the occu: 
panoy of the tenant is torminable at the option of the 
lessor, is not compulsorily registrable. [p. 59, col. 1.] 
_ Manna Ojha v. "Dadan Chobe, 90. P.L. R. '88 dis- 
tinguished. - 
7 Apu Budgaxrda v. Narhari Annajee, 8 B. 21; 2 Ind. 
Dec. (N. S.) 14; Jagjivandas Javherdas v. Narayan, 8 
B. 493; å Ind Dec. (N s.) 703; Jivraj Gopal v. Atmaram 
Dayaram, 14 B. 319; 7 Ind. Dec. (xN. s.) 673; Khayali 
y, Husain Bakhsh, 8 A. 198; 5 Ind. Dec. - (N. s) 12; A. 
W. N., (1886) 56; K huda Bakhsh v. Sheo Din, 8 A. 405; 
A. W. N. (1886) 170: 5 Ind Dec. (N. s.) 65; Hanso v. 
Har Narain, A. W. N. (1886) 115; 5 Ind. Dec. (n. s.) 
66; Virammal v. Kasturi Rungayyangar, 4 M. 381: 1 
Ind. Dec. (xN. s.) 1101; Ratnasabhepathi v. Venkata- 
chalam, 14 M. 271; 5 Ind. Dec. (N. 8.) 190; Muham- 
mad Masam Khan v. Bakktawar, 70 P. R. 1895 and 
Boyd v. Kreig, 17 C. 548; 8 Ind. Dec. (X. s.) 905, 
referred to. 


Appeal against the decree of the District 
Judge, Jubbulpore, dated the 16th April 


1915, confirming that of the Munsif, Jubbul- . 


pore, dated the 23rd February 1915. 
Mr. 8S. Y. Deshmukh, for the Appellant. 
Mr. G. V. Deshmukh, for the Respondent. 
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e. JUDGMENT.—The appellant has no case. 
Et. is found as a fact that he obtained 
the land in ‘dispute from the. predecessor 
of the plaintiff upon the terms stated in 
Exhibit P-83—a rent note which has been 
‘miscalled a kabuliyat-by the lower Appellate 
Court. The material part of this document 
may be translated thus :— 

“I have taken land from Ahmad Khan 
son of Chand Khan,’ of Jubbulpore, at a 
rent of 4 annas per. month, and I agree 
to paye this rent regularly. I have built 
a: house on this site but I will vacate it, 
hemoving my hut, whenever you ask me to 
fo so. IfI make any objection to this let 
it be considered void. I have, therefore, put 
these few words into writing in the form 
òf a rent note, so that they may stand as 
evidence and be used when necessary. Rent 
for four months has already been received 
(by you). Dated the 17th February 1890.” 
“The only question which can be argued 
in this Court is whether this document is 
inadmissible for want of registration, and 
it hus been argued that the Courts below 
wrongly admitted it. 

‘+. That argument cannot be sustained. The 
defendant is a mere tenant-at-will, and the 
rent note embodying his status is not com- 
pulsorily registrable. The converse case of 
a lease terminable at the option of the lessee 
which was dealt with in Manna Ojha v. Dadan 
Chobe (1) has no applicaticn here. The case- 
law in respect of a letting of property for 
no fixed term under which the occupancy 
of the tenant is terminable at the option 
of the lessor, is all one way, namely, that 
an instrument embodying such a contract is 
not compulsorily registrable. The following 
Gases are in point ;— 

` Apu Budgavda v. Narhari Annajee (2); Jag- 
jivandas Javherdas v, Narayan (3); Jivraj Gopal 
y. Atmaram Dayaram (4) ; Khayalt v. Husain 
Bakhsh (5) ; Khuda Bakhsh v. Sheo Din (6), 

anso v. Har Narain (7): Virammal v., 
Kosturi Rungayyangar (8); Ratnasabhapath? 

, (1) 9 0. P. L. R. 88. 

" (2) 3 B. 21; 2 Ind. Dee. (N. 8.) 14. 

(3) 8 B. 493; 4 Ind. Dec. (N. s.) 703. 


. (4) 14 B. 319; 7 Ind. Dec. (N s.) 673. 
a 8 A, 198; 5 Ind. Deo. (N. 54) 12; A. W, N. (1886) 


KORN 405; A. W. N. (1886) 170; 5 Ind, Dec. (x.s.) 
65, 


XTY A. W. N. (1886) 115; 5 Ind. Dec. (x. s.) 66. -> 


(8) 4 M. 381; 1 Ind. Dec. (N. s.) 1101, @ 
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v. Venkatachalam (9); Muhammad Masam 
a v. Bakhtawar (10) and Boyd v. Kreig 
{11). 

I, therefore, hold that Exhibit P-3 
in tae present case, being a rent note evi- 
dencing a tenancy-at-will, did not require 
registration, and, therefore, that it was 
rightly admitted in evidence, and that the 
case has been decided correctly. The plea 
of adverse possession is ridiculous, The 
defendant has failed to pay rent regularly 
and deserves to be evicted. 

The appeal fails and is dismissed with 
costs, 

: Appeal dismissed. 

(9) 14 M. 27). 5 Ind. Dee. (N. s. 190. 


(10) 70 P. R. 1895. 
(11) 17 C. 548; 8 Ind, Dec. (x. s.) 905. 


PUNJAB CHIEF COURT. 
- Miscettangous Frast Otv. APPEAL No, 977 
or 1914. 
March 4, 1915. 
Present:—Mr. Justice Shadi Lal, 
MANI RAM—JcpGment-pEBTOR —APPELLANT 
VETSUS 
a DAS AND OTHERS— DECREE- 
HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act F of 190%), O. XXI, rv, 
66, 90 ~—Haecution—Sale, application to set aside — 
Irregularity—I njury— Proclamation, omission to state 
income of property in, effect of. 

A person contesting a sale in execution of a decree 
must prove that there has been material irregularity 
in publishing or conducting the sale, and that sub. 
stantial injury has resulted from such irregularity. 
[p. 60, col. L] 

The omission to mention the income of the pro- 
perty to be sold in the sale proclamation is not a 
material irregularity. [p. 60, col. 2.] 

The omission to make an application for sale under 
rule 66 (3), Order XAJI, of the Civil Procedure Code 
does not vitiate the sale. Ep. 60, col, 2.1 

Miscellaneous first appeal from the order 
ofthe District Judge, Amritsar, dated the 
96th April 1914, confirming the sale of cer- 
tain house property in execution of a mort- 
gage decree. 

- Mr. Bevan Petman, for the Appellant. 

Bakhshi Tek Chand, for the Respondents. 

. JUDGMENT.—This is an appeal from 
thee order of the District Judge of Amrit- 
sar Gonfirming the sale of certain house 
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property in execution of a mortgage decree. 
I have heard the arguments on both sides, 
examined the evidence on the record and 
come tothe conclusion that the judgment- 
debtor has established neither a material 
irregularity in publishing or conducting the 
sale nor any substantial injury by reason 
of such irregularity. It is clear from Order 
XXI, rule 90, that the person contesting 
the sale in execution of a decree must satisfy 
both the sbove-mentioned requirements of 
law, and in this case I am of opinion that 
neither of them has been made out. 

There are altogether five grounds upon 
which I have been asked to set aside this 
sale and these are set out below with my 
findings thereon. 


It is alleged that while the sale proclama- 
tion states that the property would be sold 
in three lots, the sale.was actually effected 
in one lot. It appears that in the printed 
form of this proclamation certain lots are 
mentioned and that three plans correspond- 
ing to these lots were prepared. There 
is, however, no order of the Court directing 
the sale in lots and it appears that the 
whole property constitutes one tenement 
and was treated as such in the mortgage- 
deed of the decree holder and in the 
sale-deed subsequently executed by the 
mortgagor in favour of the appellant 
Mani Ram. It ás difficult to divide it into 
independent lots and the sale of the 
entire property was, therefore, fully justifi- 
ed. Jlaccordingly overrule this objection 
preferred against the sale. 


The next point is that the sale procla- 
mation does not mention the place where 
the auction was tu be held. But this 
gontention is uot borne out by the record. 
J find that the proclamation states that the 
sale shall be held on the spot and it further 
appears that the auctioneers circulated 
hand bills in which the place for con. 
ducting the sale was clearly specified, 
moreover, the locality of the property is 
sufficiently described in the proclamation 
and I have nodoubt that every person 
who wanted to bid'was fully aware of 
the place of the auction, 


It is contended that the income of the 
property is not given in the proclamation 
and that the sale is, therefore, bad. “Now 
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the particulars to be specified in the 
proclamation are given in Orter XXI, 
rule 66, sub-rule 2, and under clause (o), 
it is for the Court to determine on the fasts 
of each ease whether any other information 
than what is contained in clauses (a) to (d) 
is necessary und should be given to the 
intending purchasers. Ib is clear that the 
appellant did not ask the Court to 
specify the income of the property in the 
sale proclamation and no order in regatd 
to if was consequently passed. Ib seems 
that there is no fixed income of the pro- 
perty and that if the proclamation had 
stated a definite sum as the estimated 
income it might have been urged by the 
purchaser or the judgment-debtor as a 
ground for impeaching the sale: I do not 
think thet a purchaser stood in need of 
the above information and I, therefore, overs 
rule the objection. 

The contention that the sale waa made 
in favour of Kashi Ram and not-of Lach- 
man Das is clearly untenable. In the first 
place it is immaterial whether the one or the 
other was the actual purchaser. Jn the 
second place, the auctioneer’s report leaves 
no doubt that Kashi Ram was acting as the 
agent of Lachman Dasand that the latter 
was the real purchaser, 


The last objection is that an application for 
an order for sale in accordanée with Order 
XXI, rule 66, sub-rule (3), was not made 
by the decree-holder. It appears that an 
application for attachment was duly made 
and that the Court took action thereon 
and ultimately passed an order for sale, 
It is true that there is no separate applisation 
for an order for sale, but no authority has been 
cited before me in support of the contention 
that the omission to make an appliéation 
under rule 66, sub-rule (3), is a fatal 
defect and vitiates the subsequént proceed- 
ings. The object of the application 
under rule 66, sub-rule (3) is, it appears, 
to supply the Court with the necessary 
information for the purpose of issuing the 
proclamation of sale and that information 
the decree-holder had already given. In 
thesé circumstances a second application 
was not absolutely essential and I am 
quite clear that the omissidi to do so 
did not cause any injury to the appel- 
lant, e 


+ 
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The above are the only objections which 
the learned Counsel for the appellant has 
urged before me and I have no hesitation 
in holding that they have not been estab- 
lished. I am alss of opinion that no 
substantial injury can be attributed to 
any of the above alleged material irregulari- 
ties. The sale was effected for Rs. 12,760 
and though this ‘amount is less than what 
the appellant paid for the property about 
15 months previously, there is ro doubt that 
thm reduction in the price must be attri- 
buted te the fact that on account of the 
financial crisis there was at that time 
depreciation in the value of the honse 
property in towns. There is no reliable 
evidence to show that the price of this 
property was more than what it fetched 
at the auction. It is noteworthy.that not 
one of the persons, who it is alleged, 
was willing to offer Rs. 16,000 for it, 
has been produced as a witness to sub- 
stantiate the allegation of appellant. If 
the property was so valuable, the judgment 
deb'or could have got the sale set aside 
on making deposit under Order XXI, rule 
89, but nothing of the kind was done. 


I must, therefore, hold tbat there is no 
good ground for upsetting the sale. I 
accordingly affirm the order of the lower 
Court and dismiss the appeal with costs. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Crvin ArpeaL No. 998 or 1915. 
December 4, 1916. 
Present:—-Mr. Justice Batchelor and 
Mr. Justice Shah. 

GOVIND BHIKAJI MAHAJAN— 
PLAINTIFF— APPELLANT 

versus ; 
BHAU GOPAL LAD—~-Devrenpant— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 59—HExzecu- 
tion of deed—Attestation, valid, what is—“Attest,” 
meaning of~ Scribe, whether can attest as witness— 
Illiterate evecutant ~General Clauses Act (I Bom, of 
190 4), 3.8, cl.44—‘Sign,’ whether includes mark, 

For the purposes of section 59 of the Trausfer of 
Property Act an attesting witness must witness the 
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actnal execution of the document; mere acknow- 
ledgment of his signature by the executant in the 
presence of the witness is not sufficient. [p. 62, col. 
1.] 

Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. Cas, 
250; 14 Bom. L. R. 1084; 16 C. W. N. 1009; 28 M. L, 
J. 321; 12 M, L, T. 388; (1912) M. W. N. 985; 10 A, 
L, J. 269; 35 M, 607; 16 C. L. J. 596; 39 I. A, 220, 
followed. 

The word “attest” means that the person ` attesting 
shall be present and see what passes and shall, 
ne required, bear witness to the facts. [p. 62, col 
2. 

Bryan v. White, (1850) 2 Rob 315; relied upon, 

It is not essential that an attesting witness must be 
formally described as such on the face of the docu- 
ment. [p. 63, col. L] 

In the case ofan illiterate executant his mark ig 
his signature and is independent of any writing by 
which the mark may be explained. [p. 62, cols. 1 & 2,] 

Bakar v. Dening, (1888) 8 Ad & E. 943 N. & P. 
228; 1 W. W. & H. 148; 7 L. J. Q B. 137; 2 Jur. 775; 
112 E. R. 771; 47 R. R. 502 and The goods of Thomas 
Douse, Douce, In goods of, 1862) 31 L. J. P. 172; 2 
Sw. & Tr. 593; 8 Jur. (xN. s.) 728; 6 L. T, 789, re. 
ferred to. 

A. mortgage purporting to be executed by one G B, 
an illiterate person, was written out by one KC F, 
The deed ended with these words:—“I have duly 
passed in writing this deed of mortgage of my free 
will after receiving the moneys incash. The hand- 
writing of K C V”. The deed was attested by two wit- 
nesses and under the word signature wero the 
following words: “The mark of a dagger representing 
the signature of Q B made by him with his own 
hands, The handwriting of K C V?. The latter 
deposed that he witnessed the execution of the bond 
by @ B’s affixing of his mark; 

Held, (1) thatthe execution of the deed was com- 
pleted when GB made his mark, [p. 62, col. 1.] 

(2) that the effect of the scribe *signing his own 
name under the description of the mark was to vouck 
the execution and was made not as a scribe but as 
an attesting witness. [p. 63, col. 1.] 

Ranu v. Lacmanrao, 1 Ind. Cas. 464; 33 B. 44; 10 
Bom. L. R, 948, distinguished, 


Second appeal from the decision of the 
Assistant Judge, Thana, in Appeal No. 241 
of 1914, reversing the decree passed by the 
Subordinate Judge, Alibag, in Civil Suit 
No. 181 of 19138. 

Mr. R. W. Desai, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 


JUDGMENT.—The plaintiff, who is the 
appellant before us, sued to recover on two 
mortgage bonds. He was defeated in the 
lower Appellate Court because the learned 
Assistant Judge was of opinion that the 
bonds were not validly attested as required 
by section 59 of the Transfer of Property 
Act. 

The,question is, whether this opinion is 
correct, ® It is clear to us that in the oir- 
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cumstances of the case ‘the provisions of 
section 59 of the Transfer of Property 
Act are satisfied if the plaintiff can rely upon 
the scribe as an attesting witness. Now the 
state of facts in which this question is to be 
decided is this. Both the instruments stand 
on the same footing and it will be simpler 
“to refer expressly to one only. The exe- 
cutant, then, of this bond was one Gopal 
‘Bapu, a marksman. The scribe was one 
Keshav. Chintaman Vaishampayan. The 
body of the document ends with these words: 

“I have duly passed in writing this deed 
of mortgage of my free will after receiving 
the moneys in cash. The handwriting of 
Keshav Chintaman Vaishampayan.” And 
there follow on the left the attestations of 
two witnesses, and on the right under the 
word signature these words: “The mark 
of a dagger representing the signature of 
Gopal Bapu Lad made by him with his 
own bands. The handwriting _of Keshay 
Chintaman Vaishampayan.”” Keshav Chinta- 
man, the scribe, deposes that he witnessed 
the execution of the bond by Gopal’s affix- 
ing of his mark. It is settled law that 
for the purposes of section 59 of the Transfer 
‘of Property Act an attesting witness must 
witnesss the actual execution of the docu- 
ment, and that mere acknowledgment of 
his signature by the executant is not sufficient: 
‘Shamu Patter v. Abdul Kadir Rowthan(1). The 
-learned Assi8tant Judge in explaining why 
he considers that the scribe here cannot be 
regarded as an attesting witness says: “The 
mere making of the mark is not the 
signature of the executant. There must be 
something more, that is, a description that 
it is the mark of soand so. This is done 
by the writer. The description, I think, 
only completes the signature or execution 
by the executant. The writer is only the 
alter ego of the executant or acts as an 
agent for him in writing his name after 
the mark, and in giving his name an ‘Dastur’ 
he merely indicates who wrote the docu- 
ment and the signature.” This view appears 
to ustobe erroneous. In our opinion in 
the case of an illiterate executant his mark 


(1) 16 Ind. Cas. 250; 14 Bom. L. R. 1084, 16 c. 
W. N. 1009; 23 M. L. J. 321; 12 M. L. T. 388; (1912) 
M. W. N. 985; 10 A. L.J. 259; 35 M. 60716 Ç. Ti, 
J..596; 35 M, 6075891, A. 220, 


-INDEAN OASES. 


‘(n- 8.) 728; 6 L. T. 789, 
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is his signature, and is independent of any 
writing by whichthe mark may he explained. 
That, we think, is borne out by section 3, 
alause 52, of the General Clauses Act, which 
explains that the word- ‘sign’ shall, with 
reference to a person who is unable to write 
his name, include mark. The same view | 
is also expressed in Baker y¥.: Dening 
(2) and in The Goods of Thomas Dousé, 
Douce, In goods of (3). In- this last-« 
mentioned casea Will was executed by: a 
marksman whose real name was Thofnas 
Douse, but by mistake he was dedgcribed as 
John Douse and against his mark wss 
written “the mark of John Douge.” The 
Court granted probate, being satisfied that 
Thomas Douse was the person who made 
the mark; Sir C. Cresswell’ observing that 
the execution was perfect as soon as’ the 
mark was affixed, so that the writing of the 
words ‘the mark of John Douse” against 
the mark of Thomas Douse did not affect 
the questior. On these grounds we think 
that the execution of this instrument was 
completed whén Gopal Bapu” made his 
‘mark, 

-We havs now to consider the’ effect- öt 
the. last writing-which the scribe made on 
the paper as set outabove.* It is nowhere laid 


Gown as essential that an attesting witness 


must be formally described as such on the 
face’ of the document. In Bryan v. White 
(4), which was cited with approval by the 
Privy Council in Shamu Patter’s case (1), 
Dr. lLnushington pronounced in favour of 
the validity of a Will where there was no 
attestation clanse of any description, , and 
laid down that “ ‘attest? means the person 
shall be present and see what passes, and 
shall, when required, bear witness to the 
facts.” It seems to us that the scribe 
here is a person who fairly falls within 
this description. He was present and saw 
what passed; now, when required, he bears 
witness to the facts. His function 
as scribe ended when he signed his name 
at the conclusion of the body of the docu- 
ment. Ib is true that if matters rested 
there, he clearly could not be regarded 


(2) (1888) 8 Ad. & E. 94; 3 N, & P. 22851 W. W. 6 
H. 148; 7 L. J.Q B. 187; 2 Jur. 776; 112 E, R, 771; 47 
R. R. 507. A Ah. 


(8) (1862) 31 L. T. P. 172; 2 Sw. & Tr. 598; 8 Jub, 


a 


p (4) (1850) 2 Robs S16 åt p 817. 7. or. 
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ISWARI PRASAD SINGH t. FARKAT HUSSAIN, ; 
as an atbestiag witness : see , ii v, 
‘Laxmanraa (5). But the differentiating 


sircamstanze in the present appeal is that, 
“Immediately after the execution by the 
` marksman, the scribe signs his own name 
nder the description of the mark. His 
„object in so doing presumably was, and the 
effect of his so doing, in our opinion, was, 
‘to authenticate the mark, that is to say, 
“ito vouch the execution; in other words, 
this last signature was made: not as a scribe, 
but as- an attesting witness. 
-~ On these grounds we allow the appeal, 
sset aside the decree of the “Assistant Judge 
-and restore the Trial Court’s,.decree with 
-gosts throughout subject to the variation 
‘that the first instalment will fall due on the 
sist day; of March 1917 and thereafter the 
money will be peyeole by annual instalments 
or Rs. a, 
i a ` Decree set jalde: 


a 1 Ind. Cus, 464; 33 B. 44; 10 saan R. 943. - 


ee, 


i 
we ah y? 


+ ° | PATNA HIGH COURT. 
MISĈELLANEÖYS Ovi APPEAL No. 187 
or 1916. 
‘December 22, 1916. 
-. Present:—Sir Edward Oka mer. E Kr., Ghief ! 
Justice, and Mr. Justice Jwala Prasad. 3 
ISWARI ‘PRASAD SINGH—Decrze- 
l HOLDER—-ÅPPELLANT b 
versus ` mh 


> FARKAT HUSSAIN—Resronpent. `° 
: Limitation Act (IX of 1908), Sch. I, Art, 182—> 
„Ewecution--Limitation ~Application for execution to 
Court not invested with j Jur isdiction to try case, ; 
A decree was passed in asuitof the peouniary 
valie of over Rs 1,000 by a Munsif having juris- 
‘diction to try suits up to the value of Rs. 2 000. He 
was succeeded by a Munsif ‘who had jurisdiction to 
yi, suits only up.to the value -of Rs: 1,090, An 
‘application for execution was made | to the latter 
officer: ' - 
: Held, that the Aka was nade to the prope 
Court arid operated to save limitation. [p. 63, col, 2.4 
. Latchman Pundeh v. Maddan Mahun Shye, 6 O. 513; 
70. L. R. 521; 5 Ind, Jur. 414; 3 Ind, Dee. (N. s.) 333; 
‘Kartick Nath Pandey v. Tilukdhari Lal, 15 Q. 667; 7 
Ind. Dec. (Nn. s.) 1028, relied upon. f 


4 


+. . 
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Miscellaneous appeal from an order of the 
District Judge, Gaya, dated the Ist April, 


1916, “reversing that of the ‘Subordinate 
J ndee, "Gaya; dated: the Sth, J anuary 
1916, ts * “a 
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“Messrs. Mritanjay Lal and Kailaspatz, 
for the Appellant. 

Mr, Muhammad Must fa Khun, for the Res- 
pondent. 

JUDGMENT. 

CHAMIER, C. J.—This is an appeal against 
an order of the District Judge of Gaya 
dismissing an application for execution of a 
decree on the ground that it is barred by 
limitation. For the purpose of disposing of 
this appeal it is only necessary to mention 
that the decree wus passed by the Court 
of the lst Munsif of Gaya on February 
25th, 1911. The first application for execn- 
tion was made on June 28th, 1913, to the 
Court of the lst Munsif. The Munsif who 
passed the decree was invested with jurisdic- 
tion to try suits up to Rs. 2,000. After 
the date of the decree and before the date 
of the first application for execution another 
Munsif was appointed to the Court,. who 
was not invested with jurisdiction to try 
cases over Rs. 1,000. The District Judge 
‘has taken the view that the first applica- 
tion for execution was not made to the 
proper Court, apparently because at the time 
‘of the application’ the presiding officer 
would not have had jurisdiction to try the 
suié in which the decree was passed. This 
view is untenable if the decisions in Lateh- 
man Pundeh v, Maddan Mohun Shye (1) and 
Kartick Nath Pandey v. Tilukdhari Lal (2) 
‘are correct. The Code of Civil Procedure 
bas been amended frequently since these 


‘decisions were pronounced and a new Code 


has been passed in place of the Code of 
1882, but the provision which was con- 
strued in the decisions referred to has 
never been touched nor have either of the 
decisions so far as we are aware been 


‘overruled, though there are cases in whiche 


they have been distinguished in the Calcutta 
High Court. In my opinion, we ought ta 
follow those two decisions and if we follow 
them we must hold that the first applica: 
tion for execution made on June 28th, 1913, 
was made to the proper Court and that the 
present application for execution which was 
made on June 9th, 1915, was made within 
time. The decisions to which we have 
referred do not appear to have been brought 
to the notice of the learned District Judge: 


(1) 6 C. ae 7 ©. L. R. 521; 5 Ind. Jur, 414; 3 Ind, 
Dec. {N s-) 8 
(2) 15 0, 66, 7 Ind, Dec, (x. 8.) 1028, 
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DWARKANATH v, TAFAZAR RAHAMAN SARKAR, 


I would allow this appeal set aside the order 
of the District Judge and restore the order 
of the Subordinate Judge with costs here 
and in the lower Appellate Court. 

Jwata PRASAD, J.-—I agree. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
Lerters Parent Arrear No. 114 or 1915. 
May 23, 1916. 
Present:—Justice Sir John Woodroffe, KT., 
and Mr. Justice Chandhuri. 
DWARKANATH CHOWDHURY 
AND OTHERS — PLAINTIFFS—APPELLANTS 
versus 
TAFAZAR RAHAMAN SARKAR 


AND OTHERS —DEFEN DANTS— RESPONDENTS. 
Bengal Tenancy Act (VIIL B.O. of 1885), Sch. TIT, 
Art. 1 (a‘, Chap. XI--Khas khamar lands, tenants 
of, status of—Non-occupancy raiyat—Limitation—Suit 
for ejectmant of tentnts of khas khamar lands. 
Tenants of khas khamar lands of a proprietor 
are not included in the term “non-occupancy rayate” 
ithin the meaning of Schedule III of the Bengal 
Tenancy Act. Therefore, a suit by a landlord for 
ejectment of such a tenant on the expiry of the term 
of the lease under which he entered into possession 
is governed by the general law of limitation, and not 
by the limitation prescribed by Schedule III, Art, 
1 a), of the Bengal Tenancy Act. [p. 65, col. 2.] | 
The heading of Chapter XI of the Bengal Tenancy 
Act may be looked at for the purpose of interpreting 
Schedule III, Art. 1 (a), of the Act. [p. 65, col. 2.) 
Appeal against the following decree of Mr. 
Justice Newbould, dated the 28th June 1915, 
in Appeal from Appellate Decree No. 991 


of 1914:— 


« “This appeal arises ont of a suit for 
khas possession brought by the plaintiffs- 
landlords, on the ground that the defend- 
ants had taken settlement of the land 
in suit for five years and the plaintiffs 
were entitled to re enter at the expiration 
of the agreement, The suit was dis- 
missed by the Court of first instance and, 
on appeal, decreed by the lower Appellate 
Court, The lower Appellate Court has 
found, differing from the first Court, that 
the appellants-defendants were not in 
possession of the land before they entered 
jt under their lease for five years. He 


[1917 


+ 


has further found, agreeing with the lower 
Court, that the land in suit is khas khimar 
land of the plaintiffs. 


The question for decision in this appeal 
is whether, having regard to those findings, 
the special limitation provided by Article 1 
(a), Schedule III, of the Bengal Tenancy Act 
is applicable. That Article provides that a 
suit to eject a non-oecupancy raiyat on the 
ground of the expiration of the term ” 
of his lease must be brought within gix 
months of the expiration of the term. The 
present suit was ‘brought more than six 
months after the expiration of the term 
of the lease. On behalf of the respond- 
ents it is contended that the provisions 
of section 116 of the Bengal Tenancy Act 
make the provisions of special limitation 
inapplicable. I cannot see that they do. 
My attention has been drawn to the 
heading of Chapter XI, which contains 
section 116 and is in the following 
words:— Non-accrual of occupancy and non- 
occupancy rights and record of proprietors’ 
private lands.’ The heading cannot have 
any effect beyond that of the words of 
the sections in the chapter. Section 116 
only bars tenants of khas khamar lands 
from obtaining the special rights of 
occupancy and non-oceupancy razyats provided 
in Chapters V and VI of tho Act. It 
does not make the Act as a whole in- 
applicable to khamar lands. Under section 
4 of the Act all tenants of agricultural 
lands fall within certain classes, and in 
the present case the only class the defend- 
ants can possibly fall within is the olass 
of non-occupancy ratyats. If they are 
non-occupancy ratyats, the suit is clearly 
one of the nature described in Article 1 
(a), Schedule ILI, of the Bengal Tenancy 
Amendment Act. This Article was inserted 
by the Bengal Tenancy Amendment Act, 
Act I (B. CO.) of 1907 and Act I (E. B. 
C.) of 1908, and practically re-enacts section 
45 of the former Act which was then 
repealed. By taking the provisions of 
section 45 out of Chapter VI and putting 
them into Schedule, the Legislature, whether 
intentionally or nut, has compelled the 
landlord to bring a suit for ejectment of 
a tenant of khas khamar land on the 
termination of his lease within six months, 
As „tbe suit was not instifuted within thig 
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‘period thee prayer for ejectment is barred 
by limitation., I aecordingly allow this 


appeal and restore the decree of the 
Munsif. The appellants will get their 
costs in this and. the lower Appellate 


Court. 


Dr, Sarat Chandra Basak (with him Babu 
Kumar Sankar Roy), for the Appellants. 


ie Jadu Nath Kanjilal, for the Respond- 
ents. i 


: JUDGMENT, 


Wooprorre, J.— The District Judge ‘allow- 
ed the plaintiff’s claim. On appeal to this 
Court Mr. Justice Newbould held that the suit 
was barred by limitation nnder the provisions 
of clause 1 (a), Schedule III, of the Bengal 
Tenancy Act It has been found as a fact that 
the defendants were not in possession of the 
land before they enter it under their 
lease for five years and that the land in suit is 
khas khamar land of the plaintiffs. We must 
accept this finding and dispose of this appeal 
accordingly. 

The question then ia, do the defendants 
come within the term “non-occupanoy 
raiyat as mentioned in the Schedule. It is 
admitted that if the defendants are non- 
occupancy raiyats, then the suit is barred. 
If this portion of the Schedule does not apply 
then the general law of limitation does and 
the suit is not barred. The contention that 
has been urged before us may be summarised 
thus: — 

For the respondents it is contended that by 
the term “non-occupancy rayat” in the 
Schedule is meant any person who is a tenant 
who has not acquired or cannot acquire osou- 
pancy rights and that asthe defendants have 
been in possession of khamar lands and could 
not acquire occupancy rights, they must be 
taken to be non-oceupancy raiyats within the 
meaning of that Article and accordingly the 
six months law of limitation applies. 

On the other hand on behalf of the 
appellants it is contended that a person in 
the position of the defendants in occupancy 
of khamar lands does not come within this 
Article of the Schedule and the learned Vakil 
relies upon the fact that section 45 of the 
Bengal Tenancy Act from which the present 
portion of the Schedule is taken was original- 
ly in that portion of the Tenancy Act which 
deals with non-oooupancy racyats and it is 


5 


admitted that if the -section had been left 
. where it originally was then section 45 would 


not have applied to the case before us. But 
it is contended that by its transfer to the 


‘Schedule it is given a wider application, 


which on the other hand is denied. Reliance 
also is placed on the amendment of the head- 
ing under Chapter XI of the Bengal Tenancy 
Act. In that heading it has been inserted 
*“non-acerual of occupancy and non-occupancy 
rights.” I think we may look at this head- 
ing for the purpose of interpreting the sec- 
tion mentioned above, and on this if is con- 
tended on behalf of the appellants that the 
defendants holding #hamar lands are not 
included in the term “non-oseupancy raiyat” 
within the Schedule. I think that this 
argument has forceand I hold that the suit 
is accordingly not barred. 

The decree of Mr. Justico Newbould must, 
therefore, bə reversed and that of the District 
Judge restored. 

The appellants are entitled to their costs 
in this appeal and in the appeal before Mr. 
Justice Newbould, 

OHAUDHURI, J.—I agree. 

Appeal allowed. 





BOMBAY HIGH CQURT. 

First Civiu Appgat No. 169 or 1913, 
December 22, 1916. 
Preseni:— Mr, Justice Batchelor 

and Mr. Justice Shah. 
GURURAO SHRINIVAS HEBLIKAR— 
PLAINTIFE— APPELLANT 
VETSUS 


SECRETARY or STATH ror INDIA 


AND ANOTHER— DEFENDANTS——RESPONDENTS. 

Saranjam-——Grant, construction of—Resumption, 
effect of —Occupancy rights, saranjamdaer, whether can 
acquire—tTitles to Rent Free Estates Act (Bom. XI of 
1852), Sch. A, r, 9—“Resumption” and “assessment,” 
difference between—Possession of saranjam lands, suit 
for, maintainability of-—Revenue Jurisdiction Act (Bom, 
X of 1876), s. 4—Pensions Act (XXXII of 1871), 8. 4. 

In the case of a saranjam or jagir the grant is 
ordinarily of the royal share of the revenue and not 
of the soil, and the burden of proving that in any 
particular case it is a grant of the soil lies upon the 
party alleging it. [p. 68, col. 2.] 

Krishnarav Ganesh v, Rangrav, 4 B. H. O. R. À. ©. 
J. 1; Ramchandra Mantri v. Venkatrao, 6 B. 598 at p. 
606; 3 Jhd. Deo. (N. s.) 854 and Ramkrishnarao v, 
Ndnaraos5 Bom. L, B. 983, referred to. 

In the case of an inam where the grant is merely 
of the royal share of the revenue and not of the soil, 


- 
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resumption means only tho discontinuance of 
‘éxemption from payment of land revenue.and inter- 
‘ference-with actual occupation is not allowable. fp. 
'69,;col, 1.] ae fe 

Vishnu Trimbak v. Tatia, 1` B.-H. C. R. 22 and 
“Balwant ‘Ramchandra Natu v, Secretary of State, 7 
Bom, L.: R.497; 29 B. 480, referred:to.{ 

, In the case of jagirs involving grants of the soil 
AS well as of the royal share of the land revenue the 
Words ‘resumption’ and ‘assessment’ mean two 
different things, but in- the case of grantsonly of 
the ‘royal-share .of the land revenue there is no 
practical difference between resumption and levy of 
full assessment. ‘[p. 71, cols. 1.& 2.] 

A right to occupy land can exist in villages where 
no survey settlement is introduced, and in such 
‘cases the royal share of the land revenne would have 
to be determined with reference to the rate obtaining 
in i ai in which the land is situated. (p. 72, 
ool, 2. 

A saranjamdar may acquire occupancy rights, 
which remain unaffected by the resumption of the 
saranjam:except as:to the assessment thenceforth 
payable to Government. [p. 72, cols. 1 & 2.] 

Ramchandra Mantri v. Venkatrao, 6 B. 598 at p. 
606; 3 Ind. Dec. (w. s.) 854 and Ganpatrao Trimbak 
Patwardhan v. Ganesh Baji Bhat, 10 B. 112; 6 Ind. 
Dec. (x. s.) 460, referred to. 

-Government can resume what it has granted as 
saranjam, viz., the royal share of the land revenue, 
but the right to the occupation of the land subject 


_ to the payment of the fall assessment survives the 


resumption of the saranjam. ['p. 74, col. 1¢] 

Hari Sadashiv v. Shaik Ajmudin, 11 B. 2385; 6 Ind. 
Dec. (xN. s.) 154, followed. ; 

Shekh Sultan Sant v. Shekh Ajmodin, 17 B. 431, 20 
LA. 50; 6 Sar. P. O. J.52; 17 Ind. Jur. 100; 9 Ind. 
Dee. (N. s.) 281 (P. C.), explained. 

Trimbak Ramchandra v, Ghulam Zilani, b Ind, Cas. 
965; 34 B. 329 ate pp. 338, -339; 12 Bom. L, R. 208; 
Rajya v. Balkrishna, 29 B. 416;7 Bom. L. R. 439 and 
Balwant Ramchandra’s case, 29 B, 480; 7 Bom, L. R. 
497, referred to. 

Jamna Sani v. Lakshmanrav, (1881) P. J. 6, distin- 
guished. 

-The right to the possession of land in the case of 
a saranjam granb of the royal share of the land 
revenue does not form part of the saranjam and is 
independent of it. Therefore, a suit to recover pos- 
session of sarenjam lands resumed by Government is 


“ not barred‘by section 4 of the Revenue Jurisdiction 


-Act. [p. 74, cols, 1 & 2.] 

Appaji.v. Secretary of State, 28 B. 435; 6 Bom. L. R. 
438,. distinguished. 

A claim for the possession of lands subject to the 
payment of the royal share of the land revenue does 
not relate to a pension or grant of money or land 
revenue conferred by the British or any former 
Government and is not, therefore, barred by section 
4 of the Pensions Act. [p. 75, col. 1.) 

Raméhandra Mantri v, Venkatrao, 6 B. 598 at p. 
606; 3 Ind. Dec. (N.s.) 854; Dattajirao v. Nilkantrao, 
28 Ind. Cas. 486: 89 B.352; 17° Bom. L. R. 187, disg- 
tinguished. 

First appeal from the decision of the Dis- 


- triot Judge, Dharwar, in Suit No, 1 of 1911, 


. Mr. K, H. Kelkar, for the Appellant. 


~ = - hal = - 


Mr. Coyajee (with him Mr. S. 8S. Patkar, 
Government Pleader), for the Respondents. 

i JUDGMENT. 

‘Suan, J.—It will be convenient at the 
outset to sət forth the genealogical table 
of the family of the original grantee of the 
Hebli Estate. l 


APPAJIRAO 


Balwantrao 


f 
Suryarao Ramchandrarao 
| 


Lakshmanrao Venkatrao 
Suryarao 
Lakshmanrao 


Dattobarao alias } 





Annasaheb, 
Appajirao. Madhavrao. 
( ð 
Krishnarao’ Raghunáthrao 
Ramchandrarao 


Pandurangrao Ramchandra. (adopted son) 


rao 
, (given in adoption 
to Raghunathrao.) 





a t 
Narsing- Bhaskar- Narayan- Balwant- 
rao. rao, rao, Kk rao. 


Vithalrao Govindrao ` Krishnarao Shrinivasrao} 


Chidambarrao Ramrao. Raghunathrao. Gururao, . 
: plaintiff. . 


4 


Vithalrao, 
defendant No. 2. 


Madhavrao, 

The original grant of the- Kasba Hebli 
was made to Balwantrao-by the Peshwa. 
At the introduction of the British Govern. 
ment, ihe estate was held by Lakshmanrao 
bir? Suryarao, and his uncle Ramchandrarao 


- 8 - . 


~ 


4 
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Lakshmanrao died in A. D. 1833 and was 
succeeded by his son Appajirao, Ram- 
chandrarao was succeeded in A. D. 1818 
by his song Krishnarao and Raghunathrao. 
The latter adopted Ramchandraraoc, and 
this adoption was rezognised by the British 
Government in 1839, Krishnarao died in 
1842, and was succeeded by his son Pandu- 
rangrao, Pandurangrao died in 1899. It 
is the estate held by Pandurangrao or rather 
a Part of it with which we are concerned in 
this litigation, 


The share of the Hebli estate held by 
Pandurangrao was resumed by the Bombay 
Government and re-granted to Narsingrao 
Ramchandra in 1901. The Secretary of 
State for India in Council, however, ulti- 
mately directed in 1904 that Pandurang- 
rao’s estate should be resumed and re-grant- 
ed to Vithalrao, the great-grandson of 
Pandurangrao, As a result of this grant 
to Vithalrao the present plaintiff was dis- 
possessed of the lands in suit. 


The plaintiff Gururao filed the present 
suit in 1911 in.the District Court of Dhar- 
war to recover.possession of the property 
mentioned in the schedule referred to in 
the plaint with mesne profits, He based 
his claim mainly upon two grounds: firstly, 
that the grant to Pandurangrao was a 
Sarva [nam and not a Saranjam and that. 
therefore, it was not resumable by Govern: 
ment, but heritable and partible property; 
and, secondly, that even assuming the grant 
to Pandurangrao to be a Saranjam, the 


.Government could resame what they granted, 
viz. the royal share of the revenue and 


not the lands, and that the Government 


.could assess the lands and recover the royal 


share of the revenue but could not dis- 
possess the plaintiff. The property described 
in the schedule attached to the plaint is 
claimed as forming one-sixteenth share of 
the whole estate, 7. e. one-fourth of Pandu- 
rangrao’s one-fourth share in the estate. 
The suit is filed against the Secretary of 
State for India in Council, who is defend- 
ant No. 1, and Vithalrao, the new grantee 
who is defendant No. 2, a 


The defences raised by defendant No. 1, 
briefiy stated, are that the suit is barred by 
section 4, clause (a) 


tion Act (X of 1876), that the grant is 


of the Revenue Jurigdic- - 


not a Sarva Inam but a Saranjan, that 
the plaintiff is not entitled to recover 
separate possession of the property, as the 
Saranjam is impartible except to such 
extent as may be recognised by the Govern- 
ment, and that the Government could take 
possession of the lands in effesting resump- 
tion. Defendant No.2 made no separate 
defence but adopted the contentions of the 
defendant No, 1. 

On the plaint and the written statement 
which have basen stated in detail in the 
jadgment of the lower Court, several issues 
were raised. 

The lower Court in effect found that 
the grant to Pandurangrao, which was de- 
clared by the Government in 1863 to be 
Saranjam and not Sarva Inam, must be 
treated as Saranjam and that the Court had 
no jurisdiction to question the declaration 
made by the Government. It further found 
that though the grant was of land revenue 
the right to hold the lands went with and, 
therefore, formed part of the grant, and 
that the lands were resumable as the grant 
was. It also found that the lands being 
held as part of the Saranjam, the suit was 
barred by the Revenue Jurisdiction Act. 

It is not now necessary to notice the find- 
ings on other issues. 

The result was that the plaintiff’s suit was 
dismissed with costs. ° 

T'he plaintif has appealed from the decree 
of the District Court, and has practically 
confined his appeal to the prayer for pos- 
session subject to his paying the royal share 
of the revenue and mesne profits. 


It is not contended before us that the 
original grant was not Saranjam, but Sarva 
Inam. It is difficult to see how such a con-e 
tention could be raised now. When the 
descendants of Balwantrao including Pandu- 
rangrao made their claim to the estate as 
Sarva Inam before the Inam Commissioner 
in 1858 under Act XI of 1852, the Inam 
Commissioner decided that the claimant’s 
title to hold Kasba Hebli in Sarva 
Inam was invalid, but that its enjoyment 
was not to be interfered with in consequence 
of his decision (see Exhibit 3 t, paragraph 31), 
The Government declared in November 
185g that Hebli should be continued to the 
family, which held it as hereditary in the 
fullest sense of the word (Exhibit 41); and 
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they further held in 1863 that it was to 
be regarded as a Saranjam and not as 
Sarva Inam (Exhibit 87). Under the pro- 
visions of Act XI of 1852 it was for the 
Inam Commissioner and Government to 
decide whether the grant was a Saranjam 
or a Sarva Inam and their decision must 
be accepted as decisive of the point raised 
by the plaintiff in the suit, but not pressed 
in appeal, as to whether Hebli is held by the 
family as a Sarva Inam or a Saranjam. 

It may he mentioned here that Ramrao, 
grandson of Pandurangrao by his second 
son Govindrao, had filed suit No. 3 of 1907 
against the present defendants, on the ground 
that the property held by Pandurangrao was 
Sarva Inamand that the re-grant to Vithal- 
rao was illegal. But that snit was’ beld by 
the High Court to be barred by section 4, 
sub-section (a), of the Revenue Jurisdiction 
Act and the decision of the Inam Commis- 
sioner was held to be final; and it was 
further held that the title to and continuance 
of the estate held as Saranjam must be 
determined under Schedule B, rule 10 of 
Act XI of 1857, under such rules as Govern- 
ment may find ıt necessary to issue from 
time to time. The main point argued in 
the present case was suggested for the 
first time in appeal in that case. The High 
Court, however, held that if was a 
question whiche ought not to be decided in 
that suit and abstained from expressing 
any opinion on it; see Ramrao v. Secretary 
of State (|). 

The principal point, however, argued and 
insisted upon by Mr. Kelkar in support 
of this appeal is that the Saranjam is 
merely a grant of the royal share of the 

land revenue without any relation to the 
* possession of the land, that the grantee 
may have possession of the lands before the 
grant or may take possession of any vacant 
or unoccupied land after the grant, and 
that the right to the possession and enjoy- 
ment of the lands is outside the grant and 
does not form any part of the grant. It is 
further argued that the Government can 
resume only what they have granted, that 
is, the royal share of the revenue, and 
‘that as a result of the resumption the lands 
which were not liable to assessment may 
be liable to be assessed. But the possessiqn 


(1) 4 Ind, Cas, 882; 11 Bom, L. R. 1828: 24 B. 282, 


ing that 


and revenue of the lands subject to the 
payment of assessment form part of Pandu- 
rangrao’s ordinary heritable estate, in res- 
pect of which the plaintiffs rights cannot 
be affected by the resumption of the Saran- 
jam. The rule as to resumption in the case 
of Inam lands where the grant is of the royal 
share of the revenue ouly has been relied 
upon as affording a ground for putting the 
Same meaning upon resumption when applied 
to the case of a Saranjam, By way of reply 
it is argued on behalf of the respondents 
that though the grant may be of the royal 
share of the revenue, the right to hold the 
land is the result of the grant and forms 
part of it, and is, therefore, resumable. I¢ is 
further argued on behalf of the defendant 
No. 1 that there could be no occupancy rights 
in a village held as Saranjam, where there 
isa succession of life-estates, and that the 
word resumption in case of a Saranjam 
cannot have the same meaning as in the case 
of an inam. . 2 Ñ 

In addition to the answer on the merits, 
it is contended that the suit is barred by the 
Revenue Jurisdiction Act and the Pensions 
Act. 4 

I shall first deal with the merits of the 
plaintiffs claim, as it seems to me that if 
he can succeed on the merits the Revenue 
Jurisdistion Act and the Pensions Act 
will not afford any answer to his claim. 

Now it is well established that in the 
ease of Saranjam or Jagir (the terms 
being convertible) the grant is ordinarily 
of the royal share of the revenue and : ot 
of the soil, and that the burden of prov- 
in any particular case it is 
agrant of the soil lies upon the party 
alleging it: see Krishnarav Ganesh v, Rangrav 
(2), Ramchandra Mantri v. Venkatrao (3) and 
Ramkrishnarao v. Nanarao (4). Mr. Ooyaji 
for the respondents does not contest this 
position, and is unable to refer to any 
document or terms of the grant which 
would show that the grant was of the 
soil and not merely of the royal share 
of the land revenue. 

In this case the history of the Saranjam, 
to which I shall refer more particularly 
later, shows that the grant was made 


(2) 4 B. H. 0. R.A. 0. 5.1. 
(Si 6 B. 598 at p, 606: 3 Ind, Dee. (N. s.) 854, 
(4) 5 Bom. L. R. 983. 


Vol. XXKIX 71 


INDIAN GASES, 69 


GURURAO SHRINIVAS HEBLIKAR U. SECRETARY OF STATE FOR INDIA, 


to the family before the British Govern- 
ment acquired the territories, and that 
during the last century before Pandurang- 
rao’s death on all occasions of fresh suc- 
sessions the grant was continued by the 
British Government on payment of the 
usual nazvana. On not a single occasion 
does the grant appear to have been made 
in terms which would indicate a grant 


‘of the soil or which would indicate that 


the grant had any relation to the oc- 
cupation of the lands. The grantees were 
in prior occupation of the lands and they 
were continued in possession of the lands 
without any liability to pay the royal 
share of the revenue, 

It is also a settled rule in this Presidency 
that in the case of an Inam, where the 
grant is merely of the royal share of 
the revenue and not of the soil, resump- 
tion means only the discontinuance of 
exemption from payment of land revenue, 
and that interference with actual occupa- 
tion is not allowable. The Government 
Resolution cf 1854 is clear on the point 
(see Exhibit 260). This Court has consist- 
ently taken the same view as to Inams: 
see. Vishnu Trimbak v. Tatia (5) and Balwani 
Ramchandra Nate v. Secretary of State (6). 

Before dealing with the question as to 
how far the same meaning should be put 
upon the word resumption in the case of 
a Jagir or Saranjam when the grant is 
not of the soil, but of the royal share 
of the land revenue, it will be sonvenient 
to deal with the view taken by the 
lower Court on the evidence and the his- 
tory of this particular Saranjam., 


The learned District Judge has stated 
his conclusion in paragraph 18 of his judg- 
ment as follows:— ‘Obviously what is to 
be resumed is that which is given and in 
the case of a Saranjam grant of land 
revenue it is a grant of the land revenue 
coupled with the right to make the best 
possible use of unoccupied land, and presum- 
ably the whole of this can be resumed.” 
Further on in paragraph 20 of the judgment 
after adverting to the circumstances of 
the present grant and the incidents of 


C. R. 22. 
| L, R. 497; 29 B, 480, 7 


the tenure, he expresses the opinion that 
the grant was not merely a granb of 
the royal share of the revenue but in- 
eluded the right to hold the lands and 
that the lands are, therefore, resumable 
with the Saranjam, 


Now first as to the 
this grant. The history of this grant is 
set forth in the report of the Assistant 
Inam Commissioner and the desision of 
the Inam Commissioner (Exhibit 34, parti- 
cularly paragraphs 27 and 28). The 
learned District Judge has placed reliance 
upon the fact that in 1761-62 the Peshva 
had taken back the Jagir with the pos- 
session of the lands from MBalwantrao, 
had made a grant of this Saranjam to 
Yogeeram and Bhaskarrao and had given 
it back to Balwantrao in 1872. We do 
not know the circumstances under which 
this temporary change of the grant was 
made, nor do we know what exactly hap- 
pened at the time. I consider it wholly 
unsafe to draw from this circumstance 
the inference that the original grant by 
the Peshva was not merely of the land 
revenue but of the soil. The Inam Com- 
missioner in paragraph 30 of his decision 
observes as follows:— 


circumstances of 


“It appears clear, therefore, that the 
original grant of A. D. 1761-62 was 
neither revoked nor altered” by the Peshva 
and that the villages claimed were made 
over and continued in lieu of the Saran- 
jam of Rs. 12,000 per annum sanctioned 
by the Peshva. The allusion to them in 
accounts consequently in any other terms 
than as Saranjam is erroneous.” 


Besides it does not seem to me very | 
material to inquire as to what the Peshva À 
thought of his grant to Balwantrao. He 
may have treated the right to hold the 
land as resumable with the Saranjam or 
not, The question is what happened when 
the British Government acquired the terri- 
tory and whether they confirmed the 
Saranjam as an ordinary Saranjam or 
Saranjam involving a grant of the soil. 
Then for some years there was disturbance 
of possession by Tippoo Sultan. But 
Mr. Coyaji has fairly conceded that such 


' distugance, which would be the result of 
invasidh and force, would not indicate any. - 
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thing in favour of the view taken by the 
learned Judge. 

It appears from paragraph 28 of the 
Inam Comnmissioner’s Report and from other 
papers in the case that in 1818, 1836, 1839, 
and 1842 and 1863 fresh successions were re- 
cognized on payment ofthe usual nazrana. 
There was nothing in-this circumstance to 
Show that the grant had any relation to 
possession of land as distinguished from the 
royal share of ‘the land revenue. There is 
nothing to show that the nazrana was 
calculated on any footing other than that 
representing the royal share of the land 
revenue. Besides it does not seem to me 
atall reasonable to basa such an inference 
upon the fixing of the amount of the 
nazrana, When the main question is one of 
recognizing the succession or of making a 
fresh grant, the question of nazrana is a 
subordinate question; it is dealt with by 
the Government, there is apparently no- 
thing like a settlement between the parties 
of the basis upon which the calculation is 
to be made, and there is no disturbance 
of actual possession. Further it is not con- 
tended in this case that these grants on 
varions occasions have been grants of the 
soil. Under these circumstances I do not 
see any reason to think that the papers 
relating to the nazrana can show any rela- 
tion of the grants to the occupation of the 
lands ‘as distinguished from the right to 
the royal share of the revenue. The evi- 
dence of the witness Bhaskarrao (Exhibit 
232) which is relied upon by the learned 
Judge does not, in my opinion, support the 
theory that the amount of the nazrana was 
calculated on any basis representing anything 
more than the amount of the royal share 
_*of the land revenue, The point was never 
put to him specifically on behalf of the 
respondents, and the general effect of his 
evidence taken as a whole is against any 
such theory. 


- Phe next circumstance relied upon is the 
fact that in 1&42 on the report of the then 
Collector of Dharwar, the Government, for 
the better management of the Jagir owing 
to disputes between Pandurangrao and Ram- 
chandrarao, accepted the recommendation of 
the Collector that the management be handed 
‘over to Appajirao, the representative of the 
senior branch of the family. This, it is 


{1917 

6 
suggested, involved a disturbance of the 
actual possession of Pandurangrao. But 


admittedly it was for the purposes of manage- 
ment only and not for the assertion or 
alteration of any right; and it was clearly 
understood that the arrangement was only 
sanctioned as a temporary measure in the 
hope that parties would soon see that it 
was for. their interest to accommodate their 
differences. (See Exhibits 275 and 270). 
I am unable to hold that this is in apy 
way inconsistent with the occupancy rig ts 
of the Saranjamdar. 


Exhibit 242 which was put in by the 
claimants before the Inam Commissioner 
does not help the respondents in any way. 
There was no occasion then to differentiate 
between their rights of occupation and the 
royal share of the land revenue. 
claimants had both the rights, and they 
were then putting forward a claim to the 
grant as a Sarva Inam, i.e., an absolute 
grant, 

I have now dealt with all the evidence 
relied upon by the lower Court and by 
Mr. Coyaji in the argument before us, in 
connection with the nature and circum- 
stances of the particular grant. I am un- 
able to agree with the lower Court cn this 
point. The net result of the examination 
of the evidence, in my opinion, clearly is 
that there is nothing to show that the 
original grant by the Peshva was of the 
soil and not merely of the royal share of 
the land revenue or that it had any relation 
to the occupation of lands by Balwantrao, 
that when the British Government first 
confirmed the grants in favour of the de- 
scencants of Balwantrao, the original. grantee 
from the Peshva, they were in occupation 
of the lands, that the grants were as usual 
grants of the royal share of the land revenue, 
and had no relation to the possession of 
the lands, and that the right to resume the 
lands at the time of the resumption and 
re-grant of the Sararjam was never put for- 
ward by the Government during the last 
century. Apparently itis put forward on 
the occasion of the resumption on Pandu- 
rangrao’s death and is asserted for the first 
time in 1904, when there was a re-grant 
in favour of Vithalrao; and itis not suggests 
ed that the record of the case discloses any 
prior instance of the assertion of such a right 
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‘It remains now to deal with the view 
taken by the learned District Judge that 

“in the case of a Saranjam grant of land 
revenue it is a grant of the land revenue 
coupled with the right to make the best 
possible use of the land, and presumably 
the. whole of this can be resumed.” Jam 
unable to agree with this view and in my 
opinion it does not derive any support either 
«from the statutory provisions relating to 
Saranjams or from the decided cases bear- 
ingson the point. On the contrary the cori- 
bined result of the Acts and decided cases is 
distinctly in fayour of the plaintiff’s conten- 
tion. 

First as to the statutory provisions, the 
law relating to Saranjams now in force in 
the territories with which we are concerned 
is to be found in Act XI of 1852 and the 
rules made by the Government in 1898 
under rule 10 of Schedule B of the Act 
of 1852. Prior to 1852, there was Regula- 
tion XVII of 1827—particularly clause 38, 
made applicable to the territories with which 
we are concerned by Regulations XXIX of 
1827 and VII of 1830. There was Regula- 
' tion VI of 1833, clause 3, relating to the 
“general rules” steforrod to in clause 38 of 
Regulation XVId of 1827. These provisions 
have been discussed in some of the cases to 
which I shall have to refer hereafter, and 
I do not consider it necessary to go over 
the same ground again. I shall, however, 
deal with the provisions with reference to 
the arguments that have been addressed to 
us in this case. With reference to clause 
38, of Regulation XVII of 1827 read with 
appendix B, Mr. Coyaji has argued that 
the words ‘resumption’ and ‘assessment’ used 
with reference to jagir cannot mean the 
same thing. They must have different mean- 
ings, which is possible only if resumption 
has relation to possession of lands and not 
merely to the discontinuance of ` exemption 
from the royal share of the land revenue 
or assessment. The form of notice of the 
resumption of a jagir (appendix B} as 
compared with the form of notice of assess- 
ment (appendix D) has been relied upon in 
support of this argument. In the first place, 
it seems to me that this argument i Ignores 
the obvious faet that the language of clause 
38 and of the form appendix B is applicable 
to all gagirs, 4.e, to jagirs involving Brant 
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of the soil as well as- to jagirs involving 
grants of the royal shara of the land revenue; 
and the clause-is not worded with due 
advertence to the difference between the two 
classes of jagirs. Now the language is quite 
appropriate to yagirs where there is a 
grant of the soil: But where there is a 
grant only of the royal share of the land 
revenue that language is not quite appro- 
priate; and in sucha case there may be no 
practical difference between resumption and 
levy of full assessment. The use of two 
different words is sufficiently justified by the 
fact that in certain jagirs they ‘would mean 
two distinct things. But there is no rule 
of construction which compels the inference 
that the Legislature meant that in- every 
case of jagirs “resumption” and “assess- 
ment’ must in theresult mean two different 
things. That would be practically doing away 
with the substantial difference between the 
two classes of jagir or saranjams. Sach 
an extreme view has not been taken in any 
of the reported cases and, in my opinion, 
this contention is subject to the infirmity 
that it establishes too much. Secondly, this 
clause is no longer in force and we are 
really concerned with Act XI of 1852 and 
the rules thereunder. Section 1 of Act XI 
of 1852 provides that Chapters IX and X 
of Regulation VII of 1827, which inelude 
the said clause 38, do not apply to any of 
the Districts of the Bombay Presidency 
which were not brought under the general 
regulations of Government by Regulation 
XXVIII of: 1827 of the Bombay Code. 
Now the territory with which we are con- 
cerned was brought under the general regula- 
tions by Regulations XXIX of 1527 and VII 
of 1880 and not by Regulation XXVIII of 
1827. 

. Under Act XI of 1852, Schedule A, rule 
1, the duty of the Inam Commissioner 
extended to the investigation of titles of 
persons holding or claiming against Govern- 
ment the possession or enjoyment of Inams 
or jayivs: and the decisions of the Inam 
Commissioner under rule 9 of the same 
Schedule would relate to “the continuance, 
resumption or partial assessment of the land.” 
Here the argument urged on behalf of the 
respondents with reference to “resumption” 

and “assessment” in clause 38 of Regulation 
KV of 1827 would apply equally. But I 


WA 


have already pointed out that at least so 
far as inams are concerned the word resump- 
tion has a well-defined meaning under Act 
XI of 1852 both according to the Govern- 
ment Resolution of 1854 and the decided 
cases; and there is no valid reason to suppose 
that it has any different meaning when 
applied to jagirs. Under rale 10 of Schedule 
B of the Act of 1852 it is provided that 
the rules (under the Schedule) shall not be 
` necessarily applicable to jagirs and saran- 
jams, the titles and continuance of which 
shall be determined as heretofore under such 
rules as Government may find it necessary 
to issue from time to time. Now prior to 
1698 apparently there were no rules except 
those mentioned in Col. Etheridge’s Narrative 


of .the Bombay Inam Commission (Govern-. 


ment Selection No. CXXXII, N. S.). Refer- 
ring to the rules framed under rule 10 of 
Schedule B, Mr. Coyaji relies upon rule 5 
which provides that saranjam shall be held 
as a life estate,and that it shall be formally 
resumed on the death of the holder and shall 
be made over to the next holder as a fresh 
grant. I do not think that this rule touches 
the. present point. The question is not 
what is the extent of the interest of the 
saranjamdar in the saranjam but whether 
the-right to hold the lands forms part 
of -the saranjam and whether on the 
resumption of the saranjam that particular 
right to hold the land comes to an end. 

I have not so far referred to Act II 
of 1863, and I do not think that it has 
any bearing on the present point as under 
section 1, clause (2), among other things, 
lands granted or held as jagirs or saranjams 
have been excluded from the operation of 
the Act. 

Mr. Coyaji has argued that there is no 
acope in the case of successive life-tenants 
like 
to possession of land apart from the saranjam. 
Iam unable to accept this argument. I do 
not see any reason why it should not be 
possible for a saranjamdar to create any 
occupancy right in respect of waste lands 
in his saranjam, which is a grant only 
of the royal share of the land revenue, 
in favour of a third party or of himself, 
No authority is cited in favour of the 
view that no occupancy rights are possible 


in a saranjam estate involving a gnt, 
e 
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saranjamdars to acquire any right ` 


°° (191? 


of the royal share of land revenue. It 
is a position which I cannot accept in 
the absence of any authority. ° 

It was further urged that in the case 
of the Hebli saranjam there could not 
be any occupancy rights, as there was no 
survey settlement. But the right to occupy 
the land ean exist in villages where no 
survey settlement is introduced, and in such 
cases the royal share of the land revenue 
would have to be determined with reference 
to the rate obtaining in the village in wheh 
the land is situated (see Exhibit 260, para- 
graph 5). 

As to the decided cases, it seems to 
me that they are in favour of the view 
that the right to the possession of the land 
in the case of the saeranjam grant of the royal 
share of the land ravenue does not form part 
of the saranjam and is independent of it. In 
the case of Ganpatrao Trimbak Patwardhan 
vy. Ganesh Baji Bhat (7), Sargent, O. J., 
and Birdwood, J., held in dealing with a 
saranjam, after referring to the rule as 
to inoms, that no legislative enactment 
or Government resolution had been cited in 
support of there being any difference between 
the tenures as to the effect of, resumption by / 
Government. The learned Judges further on 
referto the observation in Ramchandra Mantri 
y. Venkatrao(3) and hold that the saranjamdar - 
may acquire occupancy rights, which, as ~ 
has been shown, remain unaffected by the 
resumption of the saranjan except as to 
the assessment thenceforth payable to 
Government. This decision is binding on 
us, unless it can be treated as overruled 
by any Privy Council decision. The learned 
District Judge has treated this decision _ 
as not binding upon bim on two grounds, 
neither of which appears to me to be 
sound. I see no reason to suppcse that 
the observation as to the effect of resumption 
by Government was made without due 
advertence to Regulation XVII of 1827, 
which has been referred to 
cases [Vishnu Trimbak v. Tatia (5) and 
Ramchandra Mantri v. Venkatrao (8) |. These 
cases are referred to and relied upon by the 
learned Judges in Ganpatrao’s oase (7). I 
do not agree with the learned District 
Judge that the observation as to the occupancy 


(7) 10 B. 112; 5 Ind. Dec. (N. s.) 460, 
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rights being acquired by the saranjamdars 
is an cber dictum. The learned Judges 
set forth the contention on the point and 
dealt with it: it was for them to consider 
whether to decide it or not. As they have 
decided it, itis a part of their decision. It 
was open to them to base their decision on 
an additional and independent ground. 

This view has been re-aflirmed by Sargent, 
C.J.,in Hari Sadashiv v. Shaik Ajmudin (8). 
This decision has been treated by the learned 
Digtrict Judge as not binding, on the 
authority of the decision of the Privy Couneil 
in Shekh Sultan Sant v. Shekh Ajmodin(9). 

Jt is necessary to examine this decision 
with a view to see whether it touches 
the point decided in Harz Sadashtv's case 
(S). In the case befcre the Privy Council 
the principal question was whether the 
saranjam and nams claimed as part of 
the inheritance and property which had 
belonged to the deceased Sheikh Khan 
Mahomad were or were not political tenures 
to which the succession could be dealt with 
by the Government only at its discretion, 
apart from apy jurisdiction of the Civil 
Courts. There was no point in that case 
that the particolar grant being only of the 
royal share of the land revenue, the right 
to the possession of the land did not 
form part of the saranjam and that such 
right was not, therefore, resumable and 
re-grautable by the Guvernment. No 
such point having been raised, it was not 
considered and could not be treated as decid- 
ed in a manner inconsistent with the deei- 
sion in Hari Sadashiv’s case (8). Though it 
is not necessary for the purposes of this case 
to express any final opinion, it seems from the 


terms of the grant, firstly, in the agreement of 


the 3rd July 1820 with Sheikh Mira II, and 
secondly, ia the document evidencing the 
continuation of the sarantam in 1827 to 
Sheikh Khan Mahomad II on the death of 
his father Sheikh Mira JI, that possession 
of the lands was given tothe grantee on 
each occasion as part of the grant: at any 
rate it is not clear that the grant in that case 
was only of the royal share of the land 
revenue withoutany reference to the possession 
of lands. In a recent case this Court observed 


(8) 11 B. 285; 6 Ind. Dec. (N. s.) 164, 


(9) 17 B. 431; 20 I, A. 50;6 Sar. P. C, J. 62; 17 Ind. 
Jur, 100; 9 Iud. Dec. (N, 8.) 281 (P. 0.) 


with reference to this Privy Council case that 
a reference to the report of the proceedings 
in that litigation will show that the lands 
in suit were'held not to be the private hereit- 
able and divisible property of the defendant's 
lessor but to be held on political tenure as 
part of the saranjam: Trimbak Ramchandra | 
y, Ghulam Ziland (16). 

Thus it may be that the terms of the 
particular grant in the Privy Council case 
were not before the Court in Hari Sadashiv’s 
case (8), which related to the same suranjum, 
and itis possible that the grant was then 
presumed, as it would now appear not 
correctly, to be a grant of the royal share of 
the land revenue. But the rule as to the 
right of the saranjamdar to acquire ocoup- 
ancy rights when the saranjam grant relates 
only to the royal share of the land revenue 
cannot, in my opinion, be treated as being 
inconsistent with the decision of their Lord- 
ships of the Privy Councilin Shekh Sulian 
Sani’s case (9). 

There is no other decision of the Privy 
Council or of this Court which is inconsistent 
with the view taken by Sargent, C. J., in 
Ganpatrao’s case (7) and Hart Sadashiv's 
case (8). 

On the ecntrary in the case relating to an 
inam both eases | Ramchandra’s case (3) and 
Ganpatrao’s case (7)| have been referred to 
with approval on this point: Rajya v, 
Balkrishna(1i). Mr. Justice Batty, in Balwant 
Ramchandra’s case (6), refers to the view 
of Sargent, C. J., with approval. 

Mr. Coyaji relied upon the case of Jamna 
Sant v. Lakshmanrav (12), but in my opinion 
the case does not help him. It relates to the 
Hebli estate and the grant by a saranjamdar 
was claimed by the plaintiff asan absolute 
grant as being good beyond the lifetime of 
the grantor, which the saranjamdar could 
not make. The judgment shows that the 
only question considered and decided was 
whether a saranjamdar would make an 
alienation which would be good beyond his 
lifetime. 

It seems to me on an examination of these 
decisions that the view taken by Sir Charles 
Sargent, C. J., in Ganpatrao’s case (7) has been 


(10) 5 Ind. Cas. 965; 34 B. 329 at pp. 338, 339; 12 
Bom. L. R. 208. 

(11) 29 B. 415; 7 Bom. L, R. 459, 
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accepted in this Presidency, and must be 
given effect to. 

I am, therefore, unable to ascept the opinion 
of the learned District Judge that in the 
case of a Saranjam grant of land revenue it 
is a grant of the land revenue coupled with 
the right to make the best possible use of 
unoccupied land and that presumably the 
whole of it can be resumed. I hold that the 
Government can resume what they granted 
as Saranjam, viz., the royal share of the land 
revenue, and that the right to the occupation 
of the land subject, of course, to the payment 
of the full assessment can and does survive 
the resumption of the Saranjam. The 
plaintiff's occupation of the lands in suit 
cannot be disturbed in consequence of the 
resumption on Pandurangrao’s death and 
re-grant of the Saranjam to Vithalrao. 

It remains now to deal with the two 
objections based on the Revenue Jurisdiction 
Act and the Pensions Act. 

The portion of section 4 of the Revenue 
Jurisdiction Act relevant to this case pro- 
vides that no Oivil Court shall exercise 
jurisdiction as to any claim against Govern- 
ment relating to lands granted or held as 
Saranjawn. It is contended for the respond- 
ents that the plaintifi’s claim is barred by 
this provision. It would, no doubt, be barred 
if the right to the ocoupation of the lands in 
suit formed part of the Saranjam, But in 
the view I takeeof the case it is clear that 
the lands are neither granted nor held 
as Saranjam. As the Saranjam grant is 
limited to the royal share of the land revenue 
and the occupation of the lands does not 
form part of the Saranjam, the suit is not 
barred. The Civil Court can well consider 
the plaintifi’s claim to possession subject, of 
course, to his paying the assessment or the 
Toyal share of the land revenue according 
to the prevailing rates in the villages. I 
have already stated that the plaintiff’s claim, 
so far as it seeks to recover the Saranjam as 
a Sarva Inam, is clearly barred by this provi- 
sion, But his claim for possession stands on 
a different footing. Mr. Coyaji has relied 
upon the case of Appajt v. Secretary of 
State (18) in support of his argument 
on this point. This case was decided 
under the first paragraph of clause (a) of 

s 


(18) 295p. 435; 6 Bom, L. R. 438, e. 
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section 4, and the judgment shows that the 
desision is based upon the inference to 
be drawn from the evidence in the case 
that the grant had relation to the occupa- 
tion of lands, and was not confined merely 
to an exemption from assessment. The 
plaintiff's vendor in that case was put in 
actual possession of the land as a reward 
for his service. I do not think that the 
decision affords any basis for holding the 
present plaintiff’s claim barred under the 
provision of section 4 to which I hawe 
already referred, . 

It was suggested by Mr. Kelkar that 
the provisions of the Revenue Jurisdiction 
Act were bad as offending against the 
provisions of the Government of India 
Act of 1858 (21. & 22 Vie. e. 106). He 
relied upon the case of Secretary of State 
v. Moment (14). The question raised in 
the general form does not arise in this 
case. Mr. Coyaji has,’ however, clearly 
pointed out that so far as the claims 
against Government relating to Saranjams — 
are concerned, the Civil Court’s jurisdiction 
was barred long prior to 1858. It will 
be enough to refer to the Regulations 
applicable to the territories. with which wa 
are concerned. Regulation KALA of 1827, 
section 6, provides among other things that 
no claims against Government on account 
of Jagirs shall be cognizable by the 
Civil Courts; and this provision was extended 
to the District of Dharwar by Regulation 
VII of 1830, section 2. By Act X of 
1876, these provisions were repealed and 
section 4 (a) so far as it relates to 
Saranjams or Jagirs was enacted. There 
is a slight change in tbe phraseology. 
But I think the expression “claim against 
Government relating to lands granted or 
held as Saranjam” in Act X of 1876 bears 
substantially the same meaning as the 
expression “claims against Government on 
account of Jagir”? in the Regulations. 

The objection based on section 4 of the 
Pensions Act is clearly untenable. This 
point was not taken in the written state- 
ment, and the lower Court did not allow 
it. to be raised ata late stage. We have, 


(14) 18 Ind. Cas. 22; 17 O. W. N. 169, (1918) M. W. 
N. 45; 15 Bom. L. R. 27; 13 M. L.T. 68; 11 ALL. d. 
49; 17 C. L, 7 194; 6 Bur. L, T. 1; 24 M. L. J. 459; 40 
0. 391; 7 L. B, R. 10; 40 I. A. 48 (P, CO), 
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however, heard Mr. Coyaji on this point; 
and it is enough to say that the claim 
for possession of lands is not within the 
meaning of section 4 of the Pensions Act. 
Under sestion 4 of Act XXIII of 1871 


no suit relating to any pension or grant 


of money or land revenue conferred by 
the British or any former Government can 
be entertained by the Civil Courts. The 
claim for the possession of lands subject 
to the payment of the royal share of the 
land revenue does not relate to pension or 
grant of money or land revenue conferred 
by the British or any former Government. 
This point has been fully dealt with by 
Mr. Justice Batty in Balwant Ramchandra’s 
case (6) and the judgment in that case 
contains all the reasons for the conclusion 
that such a claim is not barred by section 
4 of the Pensions Act. Mr. Coyaji has rélied 
upon Ramchandra Mantri v. Venkatrao (3) 
and Dattajirao v. Nilkantrao (15) in support 
of his argument. Ramchandra’s case (3) 
has been fully discussed by Mr. Justice 
Batty in the judgment to which I have 
just referred, and I desire to express my 
agreement with the grounds upon which 
the case is distinguished and not accepted 
as an authority’ for the view that a claim 
for possession of lands falls within the 
scope of section 4 of the Pensions Act. 
Dattajirac’s case (15) was decided on its 
special facts and does not support the 
respondents’ contention. 

No other objection to the plaintiffs 
claim for possession of the property in 
suit has been urged on behalf of the re- 
spondents. 


There has been no argument before us. 


on the points contained in issues Nos. 4, 
5,6, 7 and 8 in the lower Court, and 
they have not been pressed in appeal. 

Mr. Kelkar suggested that the grant of 
the Saranjam to Vithalrao in the life- 
time of his father Chidambarrao was not 
valid. But that is a matter which it is 
not open to the Civil Courts to consider: 
Shekh Sultan Sant v. Shekh Ajmodin (9); 
and it is clear that in any event Chidambarrao 
and not the plaintiff could complain of it. 

On these grounds I am of the opinion 
that the plaintiff's claim for possession of 


the property in suit should be allowed 
(15) 28 Ind. Cas, 485; 39 B. 362; 17 Bom. L. R, 


subject, of course, to the condition that he 
will be liable to pay the full assessment 


‘or royal share of the land revenue accord- 


ing to the prevailing rates in the village 
to the defendants or rather to defendant 
No. 2. 
There is 
should not 


no reason why the plaintiff 
be allowed mesne profits for 
three years prior to the date of the suit 
and future mesne profits. Of course in 
calculating the mesne profits due allowance 
must be made in favour of the defendants 
for the royal share of the land revenue. 

As to costs, it is true that the plaintiff 
put forward an untenable claim to the 
Saranjam on the footing that it was a 
Sarva Inam. But the ground upon which 
he succeeds here was substantially the 
basis of his claim in the lower Court: 
and as he has succeeded in his main 
contention, I think he is entitled to his 
costs in both the Courts. 

I would, therefore, reverse the decree 
of the lower Court, and allow the plaintiff’s 
claim for possession subject to hia liability 
to pay tke royal share of the land revenue. 
I would further allow him mesne profits 
for three years prior to the date of the 
suit, and from the date of the suit to the 
date of the delivery of possession or the 
expiration of three years from this date, 
whichever event first occurs, the mesne 
profits to be determined eby the lower 
Court. The rest of the plaintiff’s claim 
ig rejected. 

The plaintiff must have his costs through- 


- out, 


I desire to acknowledge the assistance, 
which we have received, from the very 
lucid and able arguments addressed to us 
in this case. 

BATOHELOR, J.—I entirely agree both with 
the conclusion and with the reasons for it, 

Appeal allowed. 
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PATNA HIGH COURT. 
APPEAL FRUM APPELLATE Orper No. 210 
or 1916, 

December 22, 1916. 
Present:—Sir Edward Chamier, Kr., Chiaf 
Justice, and Mr. Justice Roe. 
JAGHRNATH SINGH AND OTHERS— 
JUDGMENT: DEBTORS — APPELLANTS 
versus 


Musammat MOHRA KUVAR— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
1r. 1l, 12, 8.11, Eæpl. 1V—Mortgage— Puisne mortgagee, 
whether entitled to sell mortgaged property subject to 
prior mortgage held by himself—Transfer of Property 
Act {IV of 1882), s. 57. 

A puisne mortgagee is not bound to make a prior 
mortgagee a party to his suit and is entitled to bring 
to sale the mortgaged property without redecming 
the prior mortgage. [p. 77, col. 1.] 

Mata Din Kasodhun v. Kazim Husain, 13 A, 482; 
7 Ind. Dec (N. s.) 276; Bhagwan Das v. Bhawani, 26 
A. 14; A. W. N. (1903) 177 and Kashavram Dulvaram 
v. Ranchhod Fakira, 80 B. 156; 7 Bom. L. R. 811, dis- 
sented from. 

Kanti Ram v, Kutububuddin Mahomed, -22 O. 38; 11 
Tnd. Dec. (N. s.) 24 and Rom Shankar Lal v, Ganesh 
Prasad, 29 A. 3885; 4 A. L. J. 373; A. W. N. (1907) 97; 
2 M. L. T. 248, referred to. 

A puisno mortgagee is entitled to bring the mort- 
gaged property to sale subject to a prior mortgage 
held by a third person or by himself, at all events 
where he is unable to sue upon the prior mortgage, 
[p. 77, col. 1.] 

Radhakrishna Iyer v. Muthusawmy Shologan, 31 
M. 530; 18 M. L. J. 564, relied upon. 

Rengasaini Nadan v. Subbaroya Iyen, 30 M. 408; 17 
M. L. J. 408; 2 M. Le T. 846, referred to. 

A puisne mortgagee obtained a decree upon his 
mortgage without mentioning in the plaint that he 
held a prior usufructuary mortgage on the property: 

Held, that he was net estopped from having his 

rior mortgage notified in the sale proclamation, 

p. 78, cols. 1 & 2.] 

Sri Gopal v. Pirthi Singh, 24 A. 429; 4 Bom. L. R. 
827; 6 O. W. N. 889; 21. A.118; 8 Sar. P. C. J. 298; 
Ram Kirpal v. Rup Kuari, 6 A. 269 (P.O); 111. A. 
37; 4 Sar. P. C. J. 489; 3 Ind. Dec, (Nn. 8.) 718; Beni 
Ram v, Nanhu Mal, 7 A.102; 11 I.A. 181; 4 Sar. P. O. 
T. 564; 4 Ind. Dec (xN.s.) 188 (P. ©.) and Mungul 
Pershad Dichit v. Grija Kant Lahiri, 8 C. 51; 11 0. L. 
R. 118; 8 I. A. 122; 4 Sar. P. O. J. 249; 4 Ind, Dec. 
(N. s.) 32, distinguished. 

Appeal from an order of the District 
Judge, Saran, dated the 8th May 1916, 
confirming that of the Subordinate Judge, 
Saran, dated the Sth December 1915. 

Mr. Rajendra Prasad, for the Appellants. 

Messrs. Kulwané Sahay and Shiveswar 


Dayal, for the Respondent. 
JUDGMENT. 
Onamier, ©, J.—In 1904 the respontent, 
brought a suit against the appellante and 
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their father, since deceased, upon a simple. 
mortgage executed by the fatheg alone and 
in 1905 obtained a conditional decree for: 
sale of the mortgaged property. In 1910: 
the decree was made absolute. In 1915 
the respondent applied for sale of the: 
mortgaged property and asked the Court: 


to notify in the sale proclamation that the. . 


property was subject to a prior usufructuary 
mortgage held by him. The appellants 
objected (1) that as the decree absolute 
was passed more than three years after fhe 
conditional decree it was incapable of 
execution and (2) that the property could 
not be sold subject to the prior mortgage 
held by the respondent. The Courts below 
have overruled both objections. < : 

On the first objection it is sufficient to» 
say that no appeal was filed against the 
final decree and the Court executing the 
decree cannot go behind it. The decree 
must be taken to have been duly made. 

The second objection raises a question 
which in one form or another has been 
the subject of several decisions. In the 
well-known case of Mata Din Kasodhan v, 
Kazim Husain (1), a Full Bench of the 
Allahabad High Court (Mahmud, J,, dis- 
senting) held that a puiste mortgagee is- 
not entitled to bring mortgaged property 
to sale subject to a prior mortgage but 
must make the prior mortgagee a party. 
and redeem him before bringing the pro-: 
perty to sale. That ruling was followed, 
and applied in many cases in Allahabad. 
The decision in Bhagwan Das v. Bhawant, 
(2) on which the appellants rely, that the, 
holder of a simple mortgage is not entitled, 
to bring the mortgaged property to sale 
subject to his own prior and usufructuary 
mortgage, was a necessary corollary of the 
decision of the Full Bench. To the same 
affect is the decision of Russell and Batty, 
JJ., in Keshavram Dulvaram v. Ranchhod- 
Fakira (3), where the decision of the Full 
Bench of the Allahabad High Court was 
cited, though other reasons also were given 
for the dismissal of the suit. The decision 
in Mata Din Kasudhan v. Kazim Husain 
(1) never secured the approval of the 
legal profession and was the subject of 
adverse comment in other Courts. [See for 

(1) 13 A. 432; 7 Ind. Dec. (N. s.) 276. 


(2) 26 A, 14 A. W. N. (1908) 177, 
(3) 80 B. 156; 7 Bom. L. R, 811, 
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example Kanti Ram v. Kutubuddin Mahomed 
(4).] For practical purposes the decision was 
‘overruled by a Full Bench of six Judges 
in Ram Shankar Lal v. Ganesh Prasad (5) 
and the Legislature has now by Order 
XXXIV, rule |, made it clear that a puisne 
‘mortgagee is not bound to make a prior 
mortgagee á party to his suit and is 
ecentitled to bring to sale mortgaged property 
-without redeeming the prior mortgage. 
Tif Madras High Court took that view 
-in several cases and in Radhakrishna 
Iyer v. Muthusawmy Sholagan (6) they 
theld that the holder of a simple mortgage 
-is entitled to bring the property to sale 
‘subject to his own prior  usufructuary 
mortgage. In cases to which section 57 
‘of the Transfer of Property Act applies 
the Court may order that the property 
‘shall be sold free of encumbrances for. the 
‘discharge of which provision has been 
-made, and under Order XXXIV, rule 12, 
‘the Court may with the consent of a prior 
smortgagee „order that the property shall 
-be sold free from the prior mortgage 
égiving the prior mortgagee the same 
‘interest in the -proceeds of the sale as he 
‘had in the property sold. There is also 
‘authority: fór the proposition that a Court 
‘in India may, in cases not covered by those 
provisions, direct the discharge of a prior 
-encumbrance out of the proceeds of the 
sexecution sale where the equities of the 
case -require it. [See the case of Rengasam? 
Nadan v. Subbaroya Iyen (7).] It is now 
clear that a puisne mortgagee is entitled 
to bring the mortgaged property to sale 
subject to the prior mortgage of another 
person, and I see no reason why he should 
not bring if to sale subject to a prior 
mortgage held by himself, at all events 
where he is unable to sue upon the prior 
mortgage as is the case here. 
held that a person holding two mortgages 
on the same property is not bound to put 
both mortgages in suit together. Iu practice he 
usually sues upon both mortgages, for he can- 
not bring the property to sale subject to a 
later mortgage than the one in suit, whether 
the later mortgage is held by himself or 


(4) 22 C. 83; 11 Ind. Dec. (N. 8.) 24. 

(5) 29 A. 385; 4A, L. 3.277; A, W.N. 
2M. L. T. 248. 

(6) 31 M. 580,18 M, L. J. 561, . 

(7) 80 M. 408; 17 M, L. J. 408; 2 M. L. 7,346, 


It has been. 


(1807) 97; 


INDIAN OASES. 77 


by any one else, and there is not generally 
much to be gained by bringing property 
to sale subject to a prior mortgage held 
by the decree-holder himself. 

In my opinion the respondent in the 
present case was entitled to sue for sale 
of the property subject to her prior 
usufrustuary mortgage. The negi question 
is whether she is entitled to have the 
property sold subject to the prior mort- 
gage, although she did not mention the 
prior mortgage in her plaint. If in a suit 
by a puisne mortgagee for sale of pro- 
perty mortgaged to hima prior mortgagee 
is impleaded and does not set up his mort- 
gage and the property is sold at auction, 
withont any notification of the prior mort- 
gage, to a person who has no notice of 
the prior mortgage, the-prior mortgagee is 
not entitled to set up his mortgage against 
the purchaser. [See Sri Gopal v. Pirthi 
Singh (8), where it was held that a sub- 
sequent suit on his mortgage by the prior 
mortgagee was barred by Explanation II 
to section 13 of the Code of Civil Procedure, 
1882 (Explanation IV to section ll of the 
Code of 1908)]. It is contended that 
although those sections do not apply to 
the present case, the principle on which 
that decision rests applies to the case of 
a person suing on a puisne mortgage who 
does not mention in his pleadings a prior 
mortgage held by him but sets if up at 
a later stage of the suit, and it is argued 
that the Court has in the present case 
decided that there shall be a sale of the 
property free from encumbrances and has 
made a decree accordingly, and that that 
decision is binding on the parties in all 
subsequent proceedings in the suit. 
no doubt, been laid down in several well- 
known cases that a decision in a suit is 
upon general principles binding upon the 
parties in all subsequent proceedings in 
the same suit. [See Ram Kirpal v. Rup 
Kuari (9), Beni Ram v. Nanhu Mal (10) 
Mungul Pershad Dichit v. Grija Kant Lahiri 
(11).] But it was impossible for the re- 

(8) 24 A. 429; 4 Bom. L. R. 827; 6 C. W. 889; 29 I, 
A. 118; 8 Sar. P. C. J. 293. 

(9) 6 A. 269 (P. C.); 11 I. A. 87; 4 Sar. P. O. J. 
489; 3 Ind. Dec. (N. s.) 718. 

(10)e7 A. 1023; 11 I. A. 181; 4 Sar., P. C. J, 564 4 
Tad. Deg. (x. s.) 188 (P. CO). 

(11) 8 C. 51; 11 C. L. R. 118; 8 I, A. 128; 4 Sar. P. 
C. J, 249; 4 Ind, Dec, (x. s.) 32. 
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spondent to make any claim upon her prior 
mortgage in the present case, for it was 
an usufructuary mortgage. She might, no 
doubt, have mentioned it in the plaint and 
have asked for sale of the property subject 
to that mortgage or possibly that that 
mortgage should be discharged out of the 
proceeds of the sale as in Rengesami Nadun 
v. Subbaroya Iyen (7). Ought she to have 
done so and if she ought to have, ought 
the Court to have refused to notify the 
mortgage at the sale? The Court certainly 
did not decide that the property should 
be sold free of encumbrances. It was not 
even aware of the existence of the prior 
encumbrance. If the prior mortgage had 
been held by a person not a party to the 
suit, that person might have asked the 
Court to notify it at the sale and it 
would have been the duty of the Court 
to notify it under Order XXI, rule 66 
(2) (e). The appellants must have been 
aware of the prior mortgage and cannot 
have been misled by the failure of the 
respondent to mention it in her plaint, 
Therefore, there is no case of estoppel 
against the respondent. As the Court did 
not decide that the property should be 
sold free of encumbrances and the re- 
spondent was not estopped from asking the 
Court to notify the prior mortgage, it 
appears to me that the respondent was 
entitled to have the prior mortgage notified 
for the information of bidders at the sale, 
Possibly the Court might have ordered 
that the prior mortgage should be discharged 
ont of the proceeds of the sale but the 
Court was not asked to do that. The sale 
has in fact taken place subject to the 
prior mortgage. I would dismiss this 
‘appeal with costs. | 

Ror, J.—My only difficulty with regard 
to this suit has “been that there was 


ground for suspicion that the plaintiff had 


deliberately omitted mention of her prior 
mortgage in the original suit. With the 
law as it stood then, there was a danger 
-that she might be non-suited if the existence 
of- the usufructuary mortgage was brought to 
light. But this difficulty vanishes on the con- 
- sideration that had that been the fact it was 
- open to the defendant to bring the existence 
of the usufructuary mortgage to theenotice 
-of the Court. There could be no doubt 


whatever in her mind as to its existence for 
the plaintiff was in actual possession of the 
land. Ifit was indeed the intention of the 
plaintiff to conceal from the Conrt the 
existence of this mortgage, the concealment 
was connived at by the defendants with 
the hope, no doubt, of securing a sale of the 
property free of the prior mortgage. Had 
the prior mortgagee been a third party the. 
plaintiff, as the learned Chief Justice has 
shown, was not required to bring him upon 
the record or mention his mortgage. It 
follows that since she herself was the prior 
mortgagee, she was not required to bring 
herself upon the record in the capacity of 
a prior mortgagee nor to mention her own 
mortgage. Sbe was entitled to put up for 
sale the equity of redemption upon which 
her advance had been made. Ifthe defend- 
ants had brought the prior mortgage to 
the notice of the Court, it would have been 
open to the Court to make a decree in 
accordance with section 57 of the Transfer 
of Property Act. Itis too late now for a 
decree to be made under the terms of 
section 57. The only course open to the 
Court in execution is to put up for sale the 
right, title and interest ofthe mortgagor as 
it stood at the date of the mortgage, That 
right, title and interest at the date of the 
mortgage was subject to the usufructuary 
mortgage. The result is that the sale of 
the mortgaged property will only pass the 
interest of the mortgagor subject to the 
prior mortgage. 
Appeal dismissed. 
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brahmattar rights, agreement for lease of—Mistake, 
mutual, efec? of—Suwit for refund of money advanced— 
Specific Relief Act (I of 1877), s. 36, applicability of. 
An agreement entered into under a mistake and 
misapprehension as to the relative and respective 
rights of the parties thereto is liable to be set aside 
as having proceedéd upon a common mistake. [p. 82, 


‘col. 1] 


` pur. 


Cooper v. Phibbs, (1867) 2 H. L. 149; 16 L. T. 678; 
15 W.R. 1049, referred to 

Where plaintiffs agreed to take a lease ofthe 
mogolt brahmattar rights of the defendants in 
cerfpin lands with the object of working the mines 
thereunder, both parties believing at the time of the 
agreement that the brahmattar rights carried with 
them the mineral rights, and it was subsequently 
discovered that they carried no such rights: 

Held, (1) that the agreement became void- under 
section 20 of the Contract Act as soon as the mistake 
was discovered; [p. 82, col. 1.] 

(2) that the plaintiffs were entitledto a refund of 
ais al paid by them under the agreement. [p, 82, 
col, 2. 
` Abhiram Goswawi v. Shyama CharanNandi, 4 Ind. 
Cas. 449; 36 O. 1008; 14 O. W. N. 1; 10 C. L. J. 284; 
11 Bom. L. R. 234; 19 M, L. J. 530,6 A. L. J. 857; 
Hari Narayan Singh v, Sriram Chakravarti, 6 Ind, 
Cas. 785; 140. W. N. 746; 11 C. L. J. 653; 37 C. 728; 
7 A. L. J. 633; 20 M. L, J; 569; 12 Bom. L. R. 495; 
BM. L. T. 61; (1910) M. W. N. 309; 37 I. A. 136; Jyoti 
Prosad Singh v. Lachipur Coal Qo., 12 Ind. Cas, 482 
16 ©. W. N. 241; 140. L. J, 61; 38 C. 845, referred to. 

Séper v. Arnold, (1888) 37 Ch. D. 96; 57 L. J. Ch. 
145, Haedicke and Lipskis Contract, In re, (1901) 2 
Oh. D. 686; 70 L. J.*Ch. 811; 85 L. T. 402; 50 W. R. 
20; 17 T. L. R. 772, referred to. 

Section 36 of the Specific Relief Act applies only 
to suits for rescission of contracts, and not to asuit 
for refund of money advanced undera contract which 
s subsequently discovered to be void. [p. 82, col, 1.] 


Appeal against the decree of- the Addi- 
tional Subordinate Judge, Burdwan, dated 
the 6th July 1914. 

Babus Duarkanath Ohuckerbutty, Mohini 
Mohan Chatterjee and Suresh Ohandra Das, for 
the Appellants. 

Babus Mohendra Neth Roy, Surendra Nath: 
Guha and Binoyendra Nath Gangult, for the 
Respondents. 

JUDGMENT.—The suit out of which 
this appeal arises was a suit for the refund 
of.money paid as an advance on a lease there- 
after to be executed which, in fact, was not 
executed. The circumstances, stated briefly, 
are as follows. The plaintiffs were desirous 
to enter into ccal mining operations and 


for that purpose to obtain the undergrourd ` 


rights in 601 bighas of land in village Kania- 
In this village defendants owned a 
three-annas share, The plaintiffs had 


‘separately negotiated bat without success 


with the co-sharers of the defendanjsfor a 


transfer of their interest in this property. 
Upon the failure of this negotiation, the 
plaintiffs entered into an arrangement with 
the defendants that the latter should lease 
to them their own share and twelve-and-a 
half annas more belonging to their co- 
sharers and also should guarantee them for 
coal mining purposes the peaceful possession 
of the remaining half-anna share. 

A draft lease, dated the 80th October 1908, 
wasdrawn up embodying theterms, and a 
sum of Rs, 18,052 was paid on account by 
the plaintiffs to the defendants. Sub- 
sequently, certain other sums were also 
paid in furtherance of the transaction, 
making the amount paid by the plaint- 
iffs a total sim of Rs. 14,082. The lease 
was never executed, and the plaintiffs 
sued to recover this sum with interest. The 
defendants contested the suit principally 
on the grounds that they had given the 
plaintiffs no covenant of title, that they were 
willing themselves io carry out the contract, 
und that it was not they but the plaintiffs 
who had made default in its performance, 
that the plaintiffs were not entitled to 
rescind the contract, and that for these 
reasons the defendants had incurred no 
liability. The learned Subordinate Judge 
has found against them on all these points, 
and he has held that the contract was void, 
that the defendants had e&pressly bound 
themselves to indemnify the plaintiffs for 
the sum of Rs. 13,052 received by them and 
that the defendants are also liable for the 
incidental expenses incurred by the plaintiffs 
in addition to this sum, He has, accordingly, 
decreed the plaintiffs’ suit in full. Against 
this decision the defendants appeal. 


On appeal, it isargued that the finding of 
the learned Subordinate Judge that there 
was a covenant of title is mistaken, and that 
he should have held that nothing but pos- 
session was guaranteed, that the defendants 
have and always had the title to the land 
which they claimed to have when the con- 
tract was entered into, that the plaintiffs 
had as much knowledge of this title as the 
defendants, that the defendants are now and 
have always been ready to make over the 
land to them with this title, and thereby 
fulfil ¿he eontract as understood at the time 
it was ‘nade both by the plaintiffs and the 
defendants, that there has been no mis- 
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répresentation, that the contřact was accepted 
by the plaintiffs according to the law as then 
understood and that the plaintiffs cannot 
rescind it on account of any change which 
has since been made inthe law. On these 
main grounds the appellants urge that the 
‘whole of the plaintiffs’ claim should have been 
rejected. Apart from their main argument, 
they urge that if the plaintiffs are 
entitled to recover anything atallfrom the 
defendants, they cannot claim to recover 
either a sum of Rs. 9,465 ont of the total 
gum of Rs. 13,052 which was paid to the 
defendants not for any benefit of their own but 
merely as agents, or the incideutal sum paid 
in addition to the sum of Rs, 13,052. 


The main point to be considered is, what 
rights were understood by the contracting 
parties to be contrasted for at the time 
-when the contract was made. The defend- 
ants and their co-sharers are mogok 
brahmatiardars of the land in question. It 
is common ground that at the time 
when this contract was made, that is to 
say, in October 1908, if was generally 
believed that the rights of tenure-holders 
included all mineral rights. In July 1909 
and in May 1910,.the decisions of the 
Privy Council in Abhiram Goswami v. Shyama 
Charan Nandi (1) and in Hari Narayan Singh 
y. Sriram Ohakravarti (2) threw doubts on 
this understanding of the law. After these 
decisions a certain amount of correspondence 
passed between the parties, which 
< was brought to a head by a letter (Exhibit 
3) from the plaintiffs’ solicitors to the 
defendants demanding that defendants should 
produce for inspection of the plaintiffs all 
their documents of title relating io ‘the 
property and should satisfy them as to 
their title within two months, and stating 
that if this were not done, the plaintiffs 


would rescind the contract and claim a 
refund of the sums paid by them. To 
this letter the defendants replied that 


they had long ago satisfied the plaintiffs 
as to their title to the property, and that 
they held the plaintiffs to their contract. 
(1) 4 Ind. Cas. 449; 36 O, 1008; 14 C. W. N. 1; 10 
0. L J. 284; 11 Bom. L. R. 234, 19 M. L. J. 580, 6 A, 
L, J. 887. 
ja (2) 6 Ind. Cas. 785, 14 0. W.N. 746; 11 0. L.J. 
653, 37 C. 723, 7 A. L. J. 633, 20 M. L. J. 56942 Bom. 
L. R. 495, 8 M. L. T, 51, (1910) M. W. N. £00; 37 È A. 


166, 
TS 


The soli¢itors replied, denying that the 
plaintiffs had dver been satisfie? about the 
title of the defendants, and offering or 
behalf ‘of the plaintiffs to complete the 
contract on the defendants satisfying the 
solicitors that they had a good and mar- 
ketable title to the property. Nothing 
to this end was done by the defendants, 
and the result was the institution of the 
present suit, 


The principal point relied on in appeal 
is that tbe contract to be executed was 
one regarding the mogoli brahmatiar rights. 
The appellants say that they are willing 
to transfer these rights, that there is no 
defect in their title, that they were and 


are able and willing to transfer these rights 


with everything which they include, and 
that all that the plaintiffs have to complain 
of is that under the law, as now under. 
stood, this title may not be held to pass 
the rights to minerals. They argue in 
effect that the rights to minerals are 
something incidental to the main contract, 
and that if they transfer their title to 
the mogok brahmatiar rights, it is im- 
material whether or not these rights are found 
to include the rights , to” minerals. This 
contention is disposed of at once by-a 
glance at the draft lease dated 30th of 
October 1908 (Exhibit 1), which is one of 
the two principal documents from which 
the actual agreement between the parties 
is to be gathered. The whole of this 
document is direzted towards a transfer 
of the underground rights in the land» in 
question. These rights are specifically 
referred to in practically every paragraph 
and the document makes it perfectly clear 
that the entire purpose of the agreement 
was to enable the plaintiffs to work csal 
underground. That everything except the 
right to work coal was considered im- 
material is clear from the fact that under 
the draft agreement surface lands were 
only to be settled with the plaintiffs to 
such an extent as would be required for 
the actual working of the coal underneath 
them. This being so, it is impossible to 


maintain the contention that the contract 


as understood between the parties was 
merely to transfer the mogoli brahmattar 
rights, and that the question whether those 


rights did or did not include the rights 
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to minerals was considered a mere incident. 
It is, on fhe contrary, perfectly evident 
that the purpose of the contract was to 
transfer the mineral rights, and that if 
those rights cannot now be transferred, the 
agreement cannot be carried out. 


No person of common prudence, 
abont to enter into such an undertaking 
“as the opening of a coal mining enter- 
prise, would do so without making certain 
that he, was buying, not an expensive and 
doubtful litigation, but an undisputed right 
to minerals. The circumstances, therefore, 
in which the contract was made lead us 
to the same conclusion as the wording of 
the contract itself. 


Next, there is the argument of the 
appellants that what the defendants con- 
tracted -to give was not a covenant for 
title but merely a covenant for undisturbed 
possession. The point which they desire 
to establish is that it lay on the plaintiffs, 
not to seek to declare the contract void, 
but to carry it out and accept whatever 
title the defendanta were able to give 
them, relying thereafter on the remedy 
which the contract would give in case 
their possession should be disturbed. In 
the first place it is, for the reasons stated 
in connection with the argument last dealt 
with, impossible to suppose that any pru- 
dent man would make a contract of this 
kind. In the second place, the agreement 
` as seb forth in the draft lease of the 
30th of October 1908 directly negatives 
this contention. The opening portion of 
the lease recites that defendants are in 
possession of the property referred to in 
respect of the underground rights together 
with the necessary surface lands. Paragraph 
5 of the draft lease provides that if the title 
of the plaintiffs is jeopardised owing to 
any weakness of title in the property men- 
tioned in the patia or by virtue of dis- 
possession by others, or by discovery of 


any fraud in the title, the defendants and ` 


their representatives-in-interest shall be 
bound to make good any loss and costs 
incurred by the plaintiffs thereby. Further 
paragraph 8 of the draft lease recites that 
the defendants lease out the property to 
the plaintiffs in an unencumbered and 
flawless state. This is a vory clear coyondnt 


6 


when 


of title, and it is impossible to accept the 
appellants’ argument on this point. 

The next argument on behalf of the 
appellants is that they are prepared to 
carry out the contract as understood by 
both parties at the time it was made, 
and that if there has been any change 1n 
the law in consequence of which that 
property represents a lesser right than it 
did at the time when the contract was 
made, the contract is not affected there- 
by. As to this, it is sufficient to observe 
that there has been no change in the law. 
The change which there has been, 18 m 
the knowledge of the law possessed by 
both parties. The appellants refer to the 
following cases: Soper v, Arnold (3), Ells v. 
Rogers (4), Best v. Hamand (5) and In re 
Haedicke and Lipsht’s Contract (6). None of 
these cases lends any support to appellants 
contention. The first of them is directly 
against it, for its application to the present 
case lies in the hypothetical case stated 
at page 100, according to which a person 
who contracts to purchase property and 
subsequently finds that his vendor has no 
title is entitled to refuse to complete 
and to have his deposit returned. The 
passage referred to in Hillis v. Rogers (4) 
lays down that where the contract does 
not expressly provide that there should 
be a good title, the knowledge of the 
purchaser before the contract that there 
was a defect which the vendor was unable 
to remove, prevents his raising an objection 
on that ground, 

In the present case the contract does 
expressly provide that there should be a 
good title, and the purchaser had no knowledge 
before the contract of any defect in his 
vandor’s title. 

In Best v. Hamand (5) there was an 
express agreement that the purchaser was 
to be content with a mere conveyauce of 
such title as the vendor had. There is 
no such agreement in the present case. 

In In re Haedicke and Lipskis Contract 


(6) the question was whether tke pur- 


(8) (1888) 87 Ch, D. 96; 57 L. J. Oh, 145. 

(4) (1884) 29 Ch. D. 661 at p. 666; 53 L. T. 377. 

(5) (1879) 12 Oh. D. 1; 48 DL, J. Ch. 503, 27 W. 
R. 742.9" 

(8) (1901) 2 Ch. D. 636; 70 L. J. Ch. 811; 83 D. T, 
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chaser was precluded from challenging his 
vendor’s title by words in the contract 
purporting to accept it, and the answer 
given to this question was in the negative. 

The law in a case such as in the present 
one has been perfectly clear since the case 
of Cooper v. Phibbs (7). It is there stated 
that “private right of ownership is a matter 
of fact, it may be the result also of matter 
of law, but if parties contract under a mutual 
mistake and misapprehension as to their 
relative and respective rights, the result is 
that that agreement is hable to be set aside 
as having proceeded upon a common 
mistake.” l 

This is what bas happened in the present 
case. Both parties at the time when tbe 
agreement was made believed that mogol? 
brakinattar rights carried with them inineral 
rights, But the decision of their Lordsbips 
of the Privy Council in Hart Narayan Singh v. 
Sriram Chakravarti (2) and the decision of this 
Court in Jyoti Frosad Singh v. Lachipur Coal 


Co. (&), which we understand is now 
befote their Lordships, at least throw 
very grave doubts cn the title of the 


brahmattardar to. the mineral right and the 
mistake having thus been discovered the 
agreement cannot stand. 

The next argument of the appellants is that 
this contract cannot be rescinded, because 
owing to the engagements which the 
defendants had entered into with other 
parties, the parties cannot be restored 
to the position whieh they occupied 
at the time when the contract was made. 
They refer on this pcint to section 86 of 
the Specife Relief Act. The Subordinate 
Judge bas dealt rightly with this point. 
As he observed, the present suit is not fcr 
rescission of a contract but for recovery cf 


money advanced and the plaintifs claim is 


not affected by the section which is referred 
to, On all the main icsnes of the case the 
findings and reasoning of the learned Sub- 
ordinate Judge are clearly right. The con- 
tract entered into by the parties is void 
under section 20 of the Indian Contract Act 
as havirg been entered into under a mutual 
mistake. It has also been broken by defend. 
ants by their failure to show a gocd title 


and to cure the defect therein. The plaintiffs 
(7) (1867) 2 H. L. 149; 16 L. T. 678; 15 W. R, 1049, 
(8) 12 Ind. Cas, 482,16 C, W. N. 241, 14 @ L J, 
361; 88 C. 845. 


therefore, have rightly been held entitled ta 
succeed. 

The next point to be aGasidered is the 
extent to which the plaintiffs are entitled to 
recover from the defendants. The main point, 
which the appellants argue relatesto the sum 
of Rs. 9,465, which is stated to have been 
paid by the defendants to their co-sharers 
on account of the acquisition by defendants 
of the co-sharers’ shares in the property. It 
is argued that this sam was not paid ty the 
plaintiffs by way of any benefit to the deféhd- 
ants but that the defendants received it 
merely as benamdars or agents for the plaint- 
iffs, that defendants having derived no benefit 
from it cannot be called upon to refund if, 
ard that to compel them to do so would be 
a great hardship and injustice. When the 
correspondence connected with this part of 
the argument is examined, it will be seen that 
this argument cannot be accepted. Itis clear 
that the defendantsin dealing with this sum 
acted as principals with the prospect of 
obtaining very substantial benefits for them- 
selves and that is nota case of agency, still 
less one of benami, Under the agreement if 
the contract went through successfully, the 
defendants stood to gain a sum in cash down 
of Rs. 5,400 and an annual ‘benefit by way of 
royalties of Rs. 300. This in itself makes if 
clear that they undertook an adventure of 
their own, having an expectation. of making 
a substantial profit, and taking, of course, 
corresponding risks, Even if this had not 
been so, they are, asthe learned Subordinate 
Judge observes, concluded on this point by 
the specific agreement contained in the receipt 
dated the 13th October 1908. There can, 
therefore, be no question that defendants are 


liable to the plaintiffs for the principal 


amount of Rs. 13,052, 


In addition to this sum the learned Sub- 
ordinate Judge has held them liable forsan 
amount of Rs. 980. This sum is made up of 
Rs. 500 paid by the plaintiffs, with the know- 
ledge and consent of the defendants, to the 


. employees of defendants and their co-sharers 


as a douceur for not obstructing the carrying 
through of the contract, Rs. 250 for the pur- 
chase of stamps and Rs, 200 as costs for 
taking out certificates for the minor co-sharera. 
The reasons given by the learned Subordinate 
Judge for decreeing this portion of the 
claim are not conclusive. These sums were 


nt 
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expended by the plaintif through his agent 
Abinash Chandra Chatterjee, they were not 
paid to or at the instance of the defendants, 
and we cannot agree with the Subordinate 
Judge in holding that there was any agree- 
ment that they should be treated as part of 
the selami, or that on failure of the negotia- 
tions the defendants should repay. 

-The result is that the principal sumdecreed 
bY the learned Subordinate Judge will be 
reduced by Rs. 980. As regards the 
remainder of the claim, the appeal is dis- 
missed. Costs in proportion to the result. 
= Respondents in cross-appeal urge that 
interest should have been allowed up to the 
date of the decree. This argument is a 
reasonable one, and interest will be decreed 


accordingly, with interest at 6 per cent. on the 
aggregate sum so adjudged and on costs to. 


the date of payment. 
thus decreed with costs. 
Appeal allowed in part; 
Decree modified, 


The cross-appeal is 


Kan aka ngu a janan Ta 


; BOMBAY HIGH COURT. 

- . Seconp Cryin Appear No. 986 or 1915. 
November 27, 1916, 
Present:—Sir Basil Scott, Kr., Chief Justice, 

mae and Mr. Justice Heaton. 
` AHMAD ASMAL MUSH—Puainrirr— 
APPELLANT 
versus 


_ BAL BIBI-—Derenpant-—Responpent. 
“Muhammadan Luw— Will—Bhagdari lands, Will 
relating to, validity of-—Custom— Succession—Bhagdari 
Act (V Bom. of 1862). 
~ A-Will made by a Muhammadan in respect of his 
bhagdari lands is governed by the rules of Muham- 
madan Law relating to Wills. [p. 84, cols, 1 & 2.] 
“A, deceased Muhammadan purported to dispose by 
Will of certain bhag property in favour of his widow 
with a remainder to his daughter and her issue if she 
survived the widow. The plaintiff, a residuary of the 
testator according to the Muhammadan Law, sued for 
a ‘declaration that he was the nearest agnate of the 
deceased, that the latter's widow and daughter 
acquired no rights by the Will and that he was 
entitled to the property after the-death of the widow: 
Held, (1) that the Will was governed by the rules 
of Muhammadan Law and being in favour of a part 
of the heirs and not being consented to by the plaint- 
iff, was invalid; [p. 84, cols. 1 & 2.] 
_(2) that the plaintiff being the nearest reversionary 
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entitled toa declaration of his right to succeed to 
the in after the death of the widow. [p. 84, cols. 
1& 2. 

Janaki Ammal v. Narayanwsami Aiyar, 37 Ind. Cas. 
lgi; 31 M. L. J. 225; 20 M.L. T, 168: 14 A. L. J. 997; 
(1916) 2 M.W.N. 188; 20 C. W. N. 1323: 39 M. 634; 18 
Bom. L. R. 856; 24 ©. L. J, 809; 4 L. W. 530, referred 
to. . 

Per Heaton, J.—Obiter dictum.—A Will relating to 
bhagdari lands which is otherwise valid according to 
the personal law of the testator, will be inoperative in 
so far as it offends against the provisions of the 
Bhagdari Act. [p. 84, col. 2.] 


Second appeal from the decision of the 
District Judge, Broach, in Appeal No. 63 of 
1914, reversing the decree passed by the 
Additional Subordinate Judge, Broach, in 
Civil Suit No. 2 of 1913. 

Mr. G. S. Rao, for the Appellant. 
` Mr. G. N. Thakur, for the Respondent. 

JUDGMENT. 

Scorr, O, J.—A deceased Muhammadan 
purported to dispose by Will of certain 
bhag’ property and other property in favour 
of his widow, with a remainder to his daughter 
and herissue if she survived the widow. 
The plaintiff is a residuary of the testator 
according to Muhammadan Law. He sues 
for a declaration that he isthe nearest 
agnate of the deceased, and that defendants 
Nos. 1 and 2, that is the ‘widow and the 
daughter, acquired no rights by the Will, 
and that he is entitled to the property 
after the death of the widow. The suit 
relates only to the bhagdart properties, 
which inthe absence of a Will devolve by 
custom upon the bhagdar’s widow, if he dies 
sonless, for her life, and after her death are 
inherited by his nearest male agnate to the 
exclusion of the daughter and sister. The 
paintiff .is, therefore, interested in the 
property both under the Muhammadan Law, 
and under the custom in the absence of 
a Will. He charged that the widow and 
the daughter were managing the properties 
in suit and wasting them to harm plaint- 
ifs future rights. The waste alleged is 
that two portions of the property in sult 
have been given to a musjid and that 
the rest of the property has been trans- 
ferred to the name of the daughter with 
the intention of her becoming the owner 
thereof, i 

The learned Judge in the Trial Court 
held that the acts of waste had tot been 


heir was, under the custom relating to bhagdari lands, e proved, and*that, therefore, a Receiver should 


4, 
AHMAD ASMAL MUSE V. BAI BIBI. 


not be appointed, but being of opinion 
that the Will was contrary to the Mubam- 
madan Law, passed a decree in favour of 
the plaintiff declaring him the nearest 
agnate of the deceased and entitled to 
succeed to his bhag property in suit after 
the death -of the widow, and tbat the 
Will of the deceased was inoperative so 
far as the bhag property in suit was con- 
cerned, and that defendant No. 2 did not 
acquire any right to the property under 
the said Will against the plaintiff. 

On an appeal being preferred to the 
District Judge the decree was reversed 
and the suit was dismissed, the ground 
being that although according to Muham- 
madan Law a Will in favour of one of the 
heirs or a part of the heirs is invalid unless 
the other heir or heirs consent, the rule 
could not be applied so as to bring in 
a course of devolution according to the 
bhagdayz custom which would be at 
variance with the Muhammadan Law. It is, 
however, conceded that a Will can be made 
of bhagdart property notwithstanding the 
existence of the custom. The existence of 
the custom does not destroy the testament- 
ary capacity of the owner. If then 
the owner is a Muhammadan, what is his 
testamentary capacity? There is no evi- 
dence in the case that his testamentary 
capacity has been converted by custom 
into something different from the ordinary 
capacity of a Muhammadan testator. That 
capacity is limited by tbe rule of testation 
above stated. It appears to me, therefore, 
that the rule of Muhammadan Law is the 
only law which can beapplied and accord- 


ing to it the Will is invalid. If so, the. 
plaintiff is the presumptive reversioner 
under the bhagdart custom, It baa been 


held by the Privy Council in Janaki Ammal 
y. Narayanasamt Atyar (1) that if there 
has been waste or there is danger to the 
estate established, a possible reversionary 
heir may come in and ask for relief. 
There are cases of waste alleged and there 
is a danger of transfer to the sesond 
defendant suggested. Neither of these 
points have been discussed by the learned 


(1) 37 Ind. Cas. 161; 18 Bom. L. R. 856; 31 M. L, 
J. 225; 20 M. L. T. 168; 14 A. L. J. 997; (1916) 2 M. 
W. N. 188; 20 O. W, N. 1823; 39 M. 684024 C. D. J. 
309; 4 L. W, 530. . ii 
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District Judge, and as we are of opinion 
that his judgment upon the preliminary 
question of the application of the rule of 
Muhammadan Law to the Will of the deceased 
cannot stand, we set aside the decree and 
remand the case for disposal upon the 
other questions discussed in the Trial Court. 
Costs costs in the canse. 

Heaton, J.—I agree. I think that in 
this case the correct solation is furnished, 
as it often is, by the simplest method of 
dealing with the case. We hate a 
Muhammadan making a Will. Under the 
Muhammadan Law there are three persons 
who in case of an intestacy would inherit 
his property. By his Will he bequeathed 
the whole of it to one of these -three per- 
sons, with remainder to the second, and 
he left the third, the plaintiff, out. of the 
property altogether. The plaintiff never has - 
consented to this form of Will, and there. 
fore, under Muhammadan Law the Will is 
invalid. Unless we are to deal with the 
Will as a Will made by a Muhammadan and, 
therefore, subject to the Muhammadan Law 
relating to Wills, 1 cannot for myself dis- 
cover how we ought to deal with it. I can- 
not accept the District * Judge’s reasoning, 
although I think that it“ is very ingenious 
and also that itis a very earnest effort to 
finda wayout of a difficult position. He 
thinks that the law relating to bhagdcri 
property eliminates the Muhammadan Law 
of Wills altogether in the ease of a Will 
concerning bhagdart property, and we have 
such a Will here. But to my thinking the 
existence of bhagdart property does not affect 
the Muhammadan Law of Wills in any way 
beyond this, that dhagdart property might, 
in certain circumstances, be taken out of the 
operation of a Will. That would happen if 
the Will provided for a division of the tes- 
tator’s property which would be contrary to 
the Bhagdari Act. In that case the property 
would be taken out of the operation of 
the Will because the Muhammadan Law could 
not be applied toit. But I do not think - 
and I cannot see how the existence of 
bhagdart property can affect the Muhammadan 
Law of Wills any further than that. In this 
particular case the Will leaves the entire pro- 
perty, including bhagdari property, to one 
person. It does not in any way offend against 


, the provisions of the Bhagdari Act. So far 
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as they arg concerned, the Will would 
hen perfectly valid Will. But when we 
come to consider the rule regulating the 
testator’s power to make a Will, then we find 
that the Will is invalid. 


Decree set aside; Case remanded. 





4 PATNA HIGH COURT. 
APPRAL From ORIGINAL Decree No. 358 
or 1913. 

December 19, 1916. 
Presenit:—Mr. Justice Mullick and 
Mr. Justice Atkinson, 

BRIJ BEHARI SINGH AND O0THERS— 
DEFENDANTS— APPELLANTS 
VETSUS 


SHEO SANKAR JHA AND orpers— 


PLAINTIFFS—— RESPONDENTS. 

Bengal Tenaney Act (VII B. C. of 1885), ss. 30, 
11] A—Limitation Act (IX of 1908), Sch. I, Arts. 131, 
120, s. 28—Suit for enhancement of rent—Record of 
Rights, wrong entry in, value of - Swit for declaration, 
whether necessary-—Limitalion, commencement of. 

An entry in a Record of Rights neither creates nor 
extinguishes rights; it is merely a rebuttable piece 
of evidence. Where am occupancy tenant has been 
wrongly entered in thg Record of Rights asa raiyat 
at fixed rates, it is not necessary that the landlord 
should get the entry declared wrong before be can 
gue for enhancement of the rent under section 80 
of the Bengal Tenancy Act. [p. &6, cols. 1 & 2.] 

Amiruddin v. Saidur Rahman, 35 Ind. Cas. 433; 1 P. 
L, J. 73, Ram Gulam v, Bishnu Pargash Narain Singh, 
11 ©. W. N. 48, Francis Legge v. Rambaran Singh, 20 
A. 35: A. W. N. (1897) 198; 9 Ind. Dec. (N. s.) 382; 
Robert Skinner v Shanker Lal, 1 Ind. Cas. 556; 5 A. L. 
658 note, 31 A. 10 note, distinguished. 

A suit for the enhancement of rent of the holding 
of an occupancy tenant, who has been wrongly enter- 
ed in the Record of Rights as a ratyat at fixed rates, is 
governed by Article 13! and not by Article 120 of the 
Limitation Act. [p. 88, col. 2.] 

The claim to enhanced rent is a recurring cause of 
action and limitation runs from the date of refusal, 
[p. 86, col. 2.] 


Appeal from a decision of the Subordinate 
Judge, Darbhanga, dated the 29th May 
1413, 

Mr. P. R. Dass (with him Messrs. Ganesh 
Dutt Singh and Shivanandan Rai), for the 
Appellants. 

Mr. Naresh Chandra Sinha, 
spondents. 


fer the Re- 


JUDGMENT. 


MULLICK, J.—By a registered kabuliyat, 
dated the 19th -Falgun, 1281 F. S5., the 
predecessor of the defendants took settlement 
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from the predecessora of the plaintiffs of a 
holding measuring 23 Lighas 6 collahs and 
18 dhurs at an annual rental of Rs. 72-7-6, 
exclusive of cesses, fora term of eighteen 
years. These lands are entered in schedule 
No. 1 tothe plaint. The defendants had also 
another holding of 30 bighas 12 cottahs and 
4 dhurs under the plaintiffs, which is describ- 
ed in schedule No. 2, Althoagh in the plaint 
the plaintiffs claim that this holding is 
bhowlz, it bas not been seriously disputed 
at the hearing of the appeal before us that 
the defendants are occupancy ratyats paying 
a cash rent, and the only question is, whe- 
ther the rent of Rs. 19-12-C inclusive of 
cesses recorded in the Record of Rights 
published on the Sth December 1899 
should be enhanced to Rs, 67-9-103, as has 
been done by the learned Subordinate Judge 
in the Court below. 

With regard to the first holding, the 
plaintiffs allege that the entry in the 
Record of Rights showing the defendants as 
ratyats at fixed rates is wrong, and that the 
rent is liable to enhancement in order to 
accord with the prevailing rates of surroun- 
ding lands with similar advantages and 
on account of the rise in the price of food 
grains within ten years preceding the 
institution of the snit in 1911. The Sub- 
ordinate Judge found that the entry was 
wrong, but that the plaintiffs “having failed 
to sue for a declaration of its erroneous 
character within six years after the date of 
the publication, the present suit for enhance- 
ment was barred by limitation under Article 
120 of the Limitation Act. He also found 
that the plaintiffs had failed to establish a 
right to enhancement either on the ground 
of prevailing rates or on the ground of a 
rise in the price of food grains. He 
accordingly dismissed the plaintiffs’ claim 
with regard to the holding in the first 
schedule. 

With regard to the second Schedule he 
has, as already stated, ratsed the rent from 
Rs. 19-12-0 inclusive of cesses to Rs. 67-9-102 
exclusive of cesses. Against this decree the 
defendants have preferred the present 
appeal and the plaintiffs a cross-objection. 


I will deal first of all with schedule No. 1. 
The learned Subordinate Judge is, in my 
opinion, Wrong in holding that the snit ig 
barred by six years’ limitation. Itis true 
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that in the plaint the first prayer that the 
plaintiffs make is that it may be declared 
that the defendants have only an occupancy 
right inthe lands and that they are not 
gotdars at fixed rates of rent, and they date 
the cause of action in this respect from the 
5th December 1899,. that is, the date of 
the final publication of the Record of 
Rights. Now if the suit had been one for mere 
declaration, it would have been, in my 
opinion, one contemplated by the latter part 
of section 111A of the Bengal Tenancy 
Act (Act VIII of 1885 as amended by Act 


TII of 1898), which is the Act applicable’ 


to the case. This was the view taken in 
Amiruddin v. Saidur Rahman (1), where 
it was held that if a suit is sab- 
stantially such a declaratory suit as is 
contemplated in the proviso of section L1IA, 
Bengal Tenancy Act, then the plaintiff 
cannot, by adding a prayer for confirmation 
of. possession, escape the six years’ role. The 
point from which limitation is to run is the 
. date of the publication of the adverse entry 
in the Record of Rights [Ram Gulam v. 
Bishnu Pargash Narain Singh (2) and 
Francis Legge v. Rambaran Singh (3)], 
unless there has been any subsequent 
invasion of the plaintiff’s right, in which 
case it starts from the latter date [Robert 
Skinner v. Shanker Lal (4)]. 

If it had Been necessary for the plaintiff 
asa condition precedent to enhancement to 
declare the entry to be erroneous, then I 
think he would have been bound by the 
ratto decidendt in Malkarjun v. Narhari 
(5) and Jagadamba Ohaodhrani v. Dakhina 
Mohun Roy Chaodhri (6). In the former 
case the plaintiff's claim involved the 
setting aside of an execution sale and 
in‘ the latter of an adoption. ln both title 
had passed to the defendants. But an 
entry in a Record of Rights neither creates 
nor extinguishes rights; it is merely 
a rebuttable piece of evidence. I 
See no reason why the plaintiffs should in 


the present case have the entry declared 

` (1) 35 Ind, Cas. 433, 1 P. L. J. 73. 

8 11 O. W. N. 48. 

3) 20 A. 35; A. W. N. (1897), 198; 9 Ind. Dec, 
(x. s ) 382. 

a 1 Ind. Cas. 556, 5 A. L. J. 638 note, 31 A. 10 mote, 

5) 26 B. 337,5 CO. W. N. 10, 2 Bom. L. R. 927, 27 
E A. 216 (P.C, A 10 M. L. J, 368, 7 Sar. P.O. d. 739, 

. (6) 13 I. A. 84, 13 C. 308, 10 Ind. Jur 30%; 4 Sar. P. 
o. d. 115; 6 Ind. Dec. (N. s.) 705. 
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wrong before they can succeed jp their suit: 


to enforce.their right to enhancement. 
Whatever presumptive value attached- 
to the entry bas been sufficiently rebut- 


ted by the entry itself, which shows 
that it was based on an admittedly erroneous 
construction of the kabuliyat of 188). 

The next question is whether the snit for 
enhancement is in time. The answer mus 
be in the affirmative, for Article 131 of 
the Limitation Act, governs the case. “The 
claim to ,enbanced rent is a recurring cause 
of action and limitation rans from the date 
of refusal. 

Here the plaintiffs’ right to enhance 
the rents is based not on contract but on 
Statute. The kabuliyat gave them power to 
assess a fresh rent on its expiry in 1892 
but by that time the defendants had acquir- 
They have made no 
previous demand nor has any case of adverse 
possession been made. The sunit, therefore, 
15 in time. < 

In my opinion, therefo e, the learned 
Subordinate Judge was wrong in holding 
that the suit is governed, by Article 120 
and that it is barred. i 


But even if it had been governed by 
that Article, it would still be within time. 
It appears from the pleadings and the 
evidence that when Madho Prasad, the 
paternal grandfather of the minor plaintiffs 
Nos. 5 and 6,died in 1898, Awadh Behari 
Singh, the father of these plaintiffs, was 
a minor and that he, Awadh Behari, died 
in 1£07 before attaining majority. Admitting, 
therefore, that six years’ limitation began 
to run from the 5th December 1899 (the 
date of the publication of the Record of 
Rights), the minorities first of Awadh Behari 
and then of his two sons bring into opera- 
tion section 6 of the Limitation Act and 
give the minors time till three years after 
attaining majority. Next, by the operation 
of Article 7 of the Limitation Act the 
remaining plaintiffs also are entitled to the 
benefit of this extension of time. 

Therefore, even on the view taken by the 
learned Subordinate Judge the suit is not 
barred by limitation. 


With regard to the holding in schedule 
No. 2 no question of limitation arises. The 
defendant does not dispute the Record of 


Vol, XX XIX] 


DAMODAR DAS Y, JHAOO SINGE. 


Rights, which shows it to be an occupancy 
holding. 

The only question, therefore, which remains 
ig whether the plaintiff has made out any 
case for enhancement in respect of either 
holding. i , 

A large amount of oral and documentary 
evidence has been given on both sides, but 
in my estimation it is quite impossible to 
rely upon it for the purpose of fixing the 
prevaiting rate, indeed it is clear that the 
learned Subordinate Judge felt this diffi- 
culty and consequently addressed himself 
to the task of makinga rough and ready 
assessment of fair rent. His proper course 
was to accede to the plaintiffs’ prayer for 
the appointment of a Revenue Officer as 
Commissioner. Mr. Das, on behalf of the 
plaintiffs, is still anxious to have such a 
local investigation and Mr. Ganesh Dutt 
Singh, on behalf of the defendants, does 
not seriously oppose. At the risk of still 
further prolonging this suit, so unduly 
protracted and so unsatisfactorily tried by 
the Court below, I think we must set aside 
the judgment and decree of the Court below 
and’ remand the case for further hearing 
with the following directions: — 

The lower Court will forthwith issue a 
commission under section 31 (b), Bengal 
Tenancy Act, to a. Revenue Officer for a 
local investigation The Commissioner’s duty 
will be as follows: — 

(1) To ascertain whatis the prevailing 
rent, namely, the rent paid by the majority 
ot the tenants for lends of similar descrip- 
tion with similar advantages in the village as 
explained by Mitter, J., in Sadhoo Singh v. 
Ramanoograha (7). 

(2) If ky reason of the application of 
section 29, Bengal Tenancy Ast, or the 
absence of any prevailing rate within the 
village in which the holdings in suié lie, 
the rates in the village cannot serve as a 
guide, then to ascertain what is the prevail- 
ing rate in the neighbouring village or 
villages. 
| (3) If no one prevailing rate can be found 
in any village, then to ascertain what is 
the lowest rate paid by lands of similar 
description with similar advantages. 

(4) To ascertain what would be the 


t ad 


- (7) 9 W. R. 83, g 
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prevailing rate if section 81 (a), Bengal 
Tenancy Act, had applied to the lands in suit. 

The Court below will direct the above 
inquiry to be completed within three months 
and on receipt of fhe Commissioner’s report 
will, in respect of each holding, adopt in 
orderof merit the rate found by the Com- 
missioner either under the Ist, 2nd, 3rd and. 
4th head of inquiry, as the case may be, 
after paying due attention to the terms of 
section 31. 

We accept the lower Court’s finding that 
the plaintiffs are not entitled to enhancement 
on the ground of rise in the price of food 
grains. 

This part of its decision has not been 
seriously challenged. 

ATKINSON, J.—I concur. 

Appeal allowed; Oase remanded. ` 


ALLAHABAD HIGH COURT. 

Civit Miscennangous Rererence No. 299 

. or 1916. 

February 23, 1917. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
DAMODAR DAS —PETITIONER 
versus 
JHAOO SINGH—Opposire 
Party. 

Agra Tenancy Act (II of 1901), ss. 177 (£), 95— 
Occupancy tenant—Suit for declaration—-Adoption, 
question of—Jurisdiction~Appeal—Cowrt, proper— 
Interpretation of Statutes. 

A Court has no power to alter the law or to read 
into a Statute words which it thinks ought to have 
been there. [p. 88, col. 1.] 

Under section 177 (f) of the Agra Tenancy Act, an 
appeal lies to the District Judgein all suits in whioh 
a question of jurixdiction “has been decided,” and 
whether the question has been decided properly or 
improperly is immaterial. [p. 88, col. 1.] 

Plaintiff sued for a declaration of his occupancy 
rights, on the allegation that he was the adopted son 
of the last tenant. Defendant raised an objection 
that the Revenue Court had no jurisdiction to go into 
the question of adoption The Court nevertheless 
framed an issue and decided it: 

Held, that appeal lay to the Court of the District 
Judge. [p. 84, col. 1.] 

Miscellaneous reference made by the 
Distrist Judge, Pilibhit, dated the 27th 
October 1916, under section 195 (1) of the 
Agra Tenancy Act, 
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' OHANLULAL DALSUKHRAM V. JESHANGBHAI CHHOTALAL. 


Mr. Gulzarz Lal, for the Opposite Party. 

JUDGMENT. —This is a reference made 
by the District Judge. A suit was brought 
by a tenant under section 95 of the Tenancy 
Act for a declaration that he was an 
occupancy tenant. The Court of first 
instance decreed the claim. The tenant 
claims as the adopted son 
tenant. At the hearing of the suit an 
objection was apparently raised that the 
Revenue Court had no jurisdiction to go 
into the question of adoption and decide 
it. The Court framed an issue and decided 
that issue. An appeal was preferred to 
the Commissioner who returned the memo- 
randum of appeal for presentation to the 
District Judge under the provisions of section 
177, clause (f), of the Tenancy Act. The 
District Judge is of opinion that really no 
question of jurisdiction properly arose in 
the matter at all, and it was a mistake 
of the Court to fix the issue mentioned 
above,and that the word “properly” shoald 
be read into section 177, clause (f), In 
other words, that clause (f) shovld be 
read as follows:— A question of jurisdiction 
has been ‘properly’ decided.” He is of opinion 
ihat the appeal does not lie to his Court 
but to the Court of the Commissioner. 
We find it impossible to agree with the 
learned District Judge. Section 177 i3 
plain and unambiguous, It lays down dis. 
tinctly that an appeal shall lie to the 
District Judge in all suits in which a 
question. of jurisdiction “has been decided.” 
Whether the question has been decided proper- 
ly or improperly is a totally different matter, 
We cannot alter the law or read into the 
section words which the District Judge or 
“ourselves think ought to have been there, 
In our opinion the question of jurisdiction 
having been raised and decidad in the 
Court of the Assistant Collector, the appeal 
lies to the District Judge. Let the record 
be returned. 

Record returned. 


of a deceased | 


BOMBAY HIGH COURT? 
Crvit EXTRAORDINARY Apprication No. 99 
or 1916. 

December 15, 1916. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Heaton. 
CHANDULAL DALSUKHRAM— 
PLAINTIFE—APPLICANT 
versus 


JESHANGBHAI CHHOTALAL— 


DEFENDANT— OPPONENT. 

Civil Procedure Code (Act V of 1998), ss. 145, 115— 
Attachment before judgment —Suret y— Death of defend- 
ant — Legal representative brought on record — Liability 
of surety-—Revision—High Court, power of interference 
of.. 

Defendant’s property was attached before judg- 
ment and the opponent stood surety for him. The 
defendant died before the hearing of the suit and his 
widow was brought on the record as his legal repre- 
sentative. The surety thereupon appliedto the Oourt 
that he might be discharged and the Court ordered 
accordingly: 

Held, (1) that inasmuch as the cause of action 
survived against the legal representative of the 
defendant who had been brought on the record, the 
gurety’s liability continued; [p. 89, col. 1.] 

(2) that the liability of the surety could not be 
determined until the time for execution had arrived; 
[p. 89, col. 1.] 

(3) that the High Court had power to interfere 

with the order discharging the sutety under section 
115 of the Civil Procedure Code, either on the ground 
that the Court had committed a material irregular ity 
in the exercise of its jurisdiction, or that there was 
a total wantof jurisdiction. [p. 89, col. 2.] 

Krishnan Nauar v. Ittinun Nayar, 24 M. 687 and 
Mohip Narain v. Shaw; 25 W. R. 250, disting- 
uished. 


Civil extraordinary application against an 
order passed by the Extra Joint Subordinate 
Judges, Ahmedabad, in Suit No. 745 of 
1915. 

Mr. G. N. Thakor, for the Applicant. 


Mr. T. R. Desat, for the Opponent. 


JUDGMENT. 
Scorr, Œ. J.— In this case there was an 
attachment before judgment, and the 


opponent stood surety under a surety bond 
for the defendant agreeing with the Court 
that the defendant should, when the Court so 
directed him, produce in Court Rs, 2,167.6-0 
and costs,or the amount which the Court 
might direct, and that if he failed so to 
produce it, the surety bound himself to pay at 
the order of the Court such sum as might be 
ordered by the Court to be paid by the 
defendant, By reason of the syrety bond | 
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the defendar was enabled to deal with 
this property freed from attachment. He 
died before the hearing of the suit was 


arrived at in January 1916. The plaintiff 
at once had bis widow substituted as his 
representative, and she is nowthe defend- 
ant in the suit. The surety afterwards 
applied to the Court. that he might’ be 
ischarged, that his surety bond should be 
cancglled, and the Court ordered that the 
surety should be discharged, being of 
opinion that prima faci: on the defendant 
being. dead it is bayond the power of 
a Court to order him to pay anything, 
and when this cannot bedone, no obliga- 
tion would attach onthe surety, for his 
turn of payment would only come on the 


default of the original defendant in making . 


the payment,’ That, however, is not 
correct, for the cause of action survives 
against the representative of the defend. 


ant, and the representative of the defend- 
ant has been brought on the record, and 
will, if the plaintiff’s case is tried and 
succeeds, be liable to satisfy the plaintiff's 
' olaim out of the assets of the deceased, 
The rulings followed by the learned Judge, 
Krishnan Nayar v. Ittinan Nayar (1), 
which was a case of a guarantee forthe 
production of the person of the defend- 
ant, and Mohip Narain v. 
which was upon ifs true construction a 
guarantee for only a limited period, are 
not in point in connection with the facts 
of this case. The liability of the surety 
cannot be determined until the time for 
execution has arrived. Section 145 of the 
Civil Procedure Code provides that “Where 
any person has become liable as surety...for 
the payment of any money, or for the 
fulfilment of any condition imposed on any 
person, under an order of the Court in 
any suit.,.the decree or order may be 
executed against him, to the extent to 
which he has rendered himself personal- 
ly liable, in the manner herein provided 
for the execution of decrees, and such person 
shall, for the purposes of appeal, be 
deemed a party within the meaning of 
section 47,” 


It is in connection with this provision 


(1) 24 M. 637. . 
(2) 25 W, R. 250, 3 


Shaw (2),- 
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of the Civil Procedure Code that the ques- 
tion arises whether we ought not to 
interfere under section 115 of the Civil 
Procedure Code, on the ground that the 
Court has committed a material irregularity 
in the exercise of its jurisdiction. The 
manner in which the liability of the surety 
is to be enforced is specified in section 
145, and it has to be enforced at a 
particular stage of the proceedings. The 
proceedings had not come to an end, 
because they have been revived by the 
substitution of the widow of the defend- 
ant, and the stage has not been reached 
at which the liabihty of the surety can 
be decided. In my opinion, therefore, the 
order of the Court discharging the surety 
is altogether premature and should be set 
aside. The surety must pay the costs of 
these proceedings. 

HEATON, J.—I agree with the order 
proposed. The resalt stated is necessarily 
arrived at whether we take the view that 
there has been want of jurisdiction or a 
serious irregularity in the exercise of juris- 
diction. It seems to me that there are 
reasons of considerable cogensy which 
point to a want of jurisdiction, but 
as the result remains unaffected, whether 
it is attributed to that ground or to 
a serious irregularity in the exercise 
of jurisdiction, if does mot seem to 
me very profitable to discuss which of the 
views is the one which ought to prevail 
in this case. 

Order set aside, 


jE 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 164 
or 1914, 

December 21, 1916. 
Present:—Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
Musammat KANIZ ZOHRA AND AaNnoTHER—~ 
J UDGMENT-DEBTORS--—A PPELLANTS 
VErsUus 
Rat SYAM KISHN AND anotaer— 


Decret-ROLDERS—RESPONDENTS, 
Limetation Act (IX of 1908), Sch. I, Arts, 181, 182—~ 
Ewecutio&—Sale set aside at judgment-debtor’s instance 
—Application, fresh—Limitation. 
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Ån application for execution of a decree was made 
in July 1909; in purstiance of which the property 
attached was sold. The sale was set aside at the 
instance of the judgment-debtors on 12th February 
1910, and the execution case was dismissed. A. fresh 
application for execution by sale of the same pro- 
perty was made on 10th December 1912: 

Held, that the last application must be taken as a 
Continuation of the previous application, and was, 
therefore, within time, It could also be treated as an 
application under Article 181 of the First Schedule 
of the Limitation Act and was within time, inasmuch 
as it was made within three years of the date on 
which the sale was set aside. [p. 91, col. 2.] 


Appeal against the decision of the District 
Judge, Gaya, in Miscellaneous Appeal No. 
56 of 1913, affirming that of the Munsif, 
first Court, Gaya, dated the 4th August 
1913, in Mortgage Execution Case No. 303 
of 1912. 
` FACTS.—The respondent obtained a mort- 
gage decree against the appellant in the 
Court of the Munsif on the 24th May 1904, 
and the decree was affirmed on the 20th June 
1905 in appeal. The first application for exe- 
cution was made on the 14th of August 1906, 
which was dismissed on the 18th of February 
1967. Thesecond application for execution 
was made on the 14th of July 1909, and 
a sale of the properties was held on the 
14th of December 1909. On the 13th of 
January 1910, the judgment debtor made 
an application to set aside the sale, which 
was granted on the Ilzth of February 
1910, and the Gourt after setting aside the 
sale recorded this order—‘ No steps taken, 
Dismiss the execution case.” On the 19th 
December 1912 the decree-holder made a 
third application for execution of the decree 
by sale of the same identical properties which 
had been sold in the previous execution. 

Mr. Khurshatd Hasnain, for the Appellants, 
submitted that the application dated the 
10th December 1912 was barred by limita- 
tion, inasmuch as no step had been taken 
according to law by the decree holder within 
three years previous to it, and that it could not 
be treated as a continuation of the second 
application, inasmuch as the Court had 
“dismissed” that application. He relied on 
Sarup Ganjan Singh v. Robert Watson and 
Company (1) and Telakdhart Lal v, Bikram 
Singh (2). 

Mr, Rajendra Prasad, for the Respond- 


(1) 6C. W. N. 783. . 
' (2) 20 Ind. Cas. 244; 18 C. W. N. 589. at p. "542, 


(1917 


ents;—The application date? the 10th 
December 1912 should be treated as one in 
continuation of the preViods eXecution. The 
expression ‘Dismiss theexecution dase” meatis 
only that the execution case is struck-off, 
Unless this view is taken, it may so happen 
that a judgment-debtor may evade paying 
his debts by prolonging the proceedings for 
setting aside a sale held in execution. It is 
also an application for saleof the same epro- 
perties as those which had been sold in the 
previous execution. He cited Issurree Dassee 
v. Abdool Khalak (3), Ramineedi Venkata 
Appa Raov. Lakkojee Ohina Ayyanna (4), 
Rahim Ali Khan v. Phul Chand(5), Ram Sarup 
v. Dasrath Tewari (6). 

(Cuamier, ©. J., referred to Kalyanbhai 
Dipchand v. Ghanasham Lal Jadunathji (7).] - 

Mr. Khurshaid Hasnain replied. ; 

JODGMENT. 

CUHAMIER, C. J.—This is an appeal by the 
judgment-debtors against an order of the 
District Judge of Gaya, confirming an order 
of the Munsif of Gaya, whereby the present 
appellants’ application to have the sale of 
their immoveable property set aside was ` 
dismissed. The only question which we 
have to decide in the present appeal is 
whether, as contended by the appellants, 
the applisation for execution in pursuance 
of which the sale was held“ was barred 
by limitation. It appears that the‘ decree 
was passed on June 20th, 1905, and that 
the first application for execution was made 
in August 1906, and was .dismissed in 
February 1907. A second application for 
execution was made in July, 1909, and 
the property of the appellants was sold 
on December 14th, 1949. The appellants 
applied to have the sale set aside and 
the sale was set aside on February 12th, 
1910. The present application for execution 
was made on December 10th, 1912.-, If 
the present application for execution ‘is 
treated as an original application for exe- 
cution and as being governed by . Article 
182 of the First Schedule to the Limitation 
Act, it is barred by limitation, for the 
application was made more than three 


(3) 40. 415; 3 C. L. R. 46; a Deo. (N. s ) 268. 

(4) 30 M. 209; 17 M. L.J. I 

(5) 18 A. 482; A, W. N. (1890) 142; 8 Ind. Dec. 
(x. s.) 1028, 

(6) 9 Ind. Cas. 817; 33 A. 517; 8 A. L, 412. 

7) 5 B. 29; 3 Ind Dec. (xN. s.) 2}, 
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years after any of the dates specified in 
the third column of Artitle 182. Both 
Courts below have treated the application 
as.one made in continuation of the second 
application. In this Court it is contended 
that the present application is neither in 
form nor in fact an application made in 


continuation of the second application. The 
_ application recites the first application, 
the dismissal cf that application, the 


m&king of the second application, the sale 
of the” property on December 14th, 1909, 
and the fact that the sale was set aside 
in. February 1910, and it asks the Court 
to ` issue a notice and take proceedings 
under Order XXI, rule 66, that is to say, 
prepare a proclamation of sale and there- 
after sell identically the same property as 
that -whioh was sold in December 1909. 
So far as the form of the application 
ig concerned, I see no difficulty whatever 
in treating it as a request made to the 
Court to take up the previous application 
and take proceedings to bring the property 
to sale. It is said that the Court cannot 
hold: that this application is one made in 
continuation of the previous application, 
because the previous application was in 
fact dismissed. There is before usa copy 
of the order sheet in execution file No. 
222 of 1909, which shows that immediately 
after the order setting aside the sale the 
Court wrote the following words: “No steps 
taken.. Dismiss the execution case.” It 
is said that it is impossible to continue 
an application which has been dismissed. 
It appears to me that the words in question 
were not intended to do more than strike 
the execution case off the file, for the 
Court could not have expected the decree- 
holder, immediately on hearing the order 
of the Court setting aside the sale, to 
present another application for execution. 
I am not prepared to hold that the Courts 
below were wrong in treating the present 
application as one made in continuation of 
the previous application. It may often 
happen that proceedings taken upon an 
application for execution remain pending 
in an Original Court or Court of Appeal 
for several years and may result in an 
order setting aside a sale of immoveable 
property many years after the application 
for execution was presented and: manysyears 


r 
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after any of the dates indicated in tha 
third column of Article 182 of the first 
Schedule to the Limitation Act. This has 
often been pointed out by the Courts and 
in order to get over the difficulty, some 
Courts bave held that a subsequent applica- 
tion should be treated as an application 
made. in continuation of the application 
made before the sale and other Courts 
have held that such an application is 
governed by Article 181 of the First Schedule 
to the Limitation Act and that the decree- 
holder is entitled to three years from the 
date on which the sale is set aside within 
which to make a further application. It 
seems certain that the Legislature could 
not have intended that further execution 
of a decree should be prevented by the 
fact that execution proceedings remained 
pending: in the Courts for many years. 
In the present case as the third application’ 
was one asking the Court to sell the 
identical property which had been sold 
before, I think that we should hold that 
the application was one made in continuation 
of the previous application. I would dismiss 
this appeal with costs. 
JWALA PRASAD, J.—I agree, 


Appeal dismissed, 


- 


MADRAS HIGH COURT. 

Second Civin Apprat No, 981 or 1914. 
August 11, 1916. 
Present:—-Mr. Justice Spencer and Mr. 
Justice Krishnan. 
KAZHUNGUM PARAMBATH PARKUM 
PUTHIARAKKAL ETAPPARA KUNHI 
KATHIAH—Devenpant No. 5—APPELLANT 
VETSUS 
KUNNUMMA KANDIYAL ITTAN. 
PARAMBAN KUNHI SOOPPI arp 
OTHERS— PLAINTIFF AND DEFENDANTS 


Nos. 1 ro 9— RESPONDENTS. 

Landlord and terant—Co-owners—Surrender by 
tenant to one co-owner, effect of-—Rent, liability to pay— 
Estoppet, whether can create liability. 

Where a tenant under one of two co-owners surren- 
ders his rights to the other co-owner, the latter does 
notthpreby become a tenant of the former co-owner 
liable to pay rent to him. [p. 9°, col. 1.] 
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Semble.—Tha tenant so surrendering may still be 
bound to return possession to the co-owner from 
whoni he got it. 

Kunhi Mayan v. Muhammad, 16 M. L. J. 351, 
referred to, 

No liability to pay rent can arise by estoppel. 


Second appeal aginst the decree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 555 of 1911, 
preferred against that of the District 
Munsif, Nadapuram, in Original Suit No. 
482 of 1910, 


Mr. O. Madhavan Nair, for the 
lant, 

Mr, T. Hroman Unni, for the Respond- 
ents. 


SUDGMENT.—The 4th and the 5th 
defendants were admittedly the co-owners 
of the Taragu right in the land. The Ist 
defendant was the tenant under the 4th 
defendant. Plaintiff claimed as the assignee 
of the rights under a melcharth granted 
- by the 4th defendant to the 8rd defend- 
ant. The lst defendant surrendered her 
rights to the 5th defendant under Exhibit 
IIT and the 2nd defendant was holding 
as lessee under the 5th defendant. The 
suit was for recovery of the property and 
for arrears of rent; 16 was dismissed on 
the finding that the melcharth was not 
valid. On appeal the Subordinate Judge, 
without displacing the finding as to the 
invalidity of the melcharth, which is the 
foundation of the plaintiff’, claim, has 
given a decree to him for three years’ 
arrears of rent not only against the Ist 
and 2nd defendants but also against the 5th 
defendant, the co-owner. The 5th defend- 
ant appeals to us but not the other 
defendants. The claim against the 5th 
defendant is rested before us on the ground 
of his being assignee of the rights of 
the tenant, the lst defendant, under Exhi- 
bit III, Exhibit 111 is clearly not an 
assignment but a surrender-deed by which 
‘the lessee gave up her rights to the 5th 
defendant as one of the owners cf the 
property. This deed, as argued for the 
respondent, may not be valid against the 
4th defendant so that the tenant’s liability. 
to pay rent still continued; but it cannot 
be held to have made the 5th defendant 
a tenant of the 4th defendant, 
pay rent to him. The 4th defendant*may 


Appel- 


Hable to | 
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be entitled to elaim his propershare of the 
profits of the land from the 5th katandan: 
but the present suit is not for that, the 
claim here being based solely on the origi- 
nal lease. As against the 4th defendant 
the tenant may be bound to return possession 
of the property to him and the 5th defendant 
who got possession from him may uot be able 
to resist the 4th defendant’s claim for posses- 
sion under the ruling in Kunhi Mayan v. 
Muhammad (1). But no question now arisés 
in this case about possession. No liabflity to 
pay rent, however, can arise by estoppel. -In 
the view that the 5th defendant who alone 
has appealed to us is not liable for rent, 
it is not necessary to have a finding on the 
validity of the melcharth, 

We must reverse the decree of the 
Subordinate Judge, so far as it makes the 
Sth defendant liable, and dismiss the suit 
against him. We do not interfere with 
the rest of the Subordinate Judge's decree, 
Plaintiff will pay the 5th defendant’s costs 
throughout. < 

Appeal allowed in part; 
Suit agami 5th defendant dismissed, 


V. R.P. ' a 
(1) 16 M. L. J. 851. i 


ALLAHABAD HIGH COURT. 
Civit MISCELLANEOUS Rererence No, 252 
or 1916, 

January 9, 1917. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

Major H. F. B. D. HAY—Peritiover 
Versus 


RAM CHANDER—Opposite Party, ` 

Civil Procedure Code (Act V of 1908), 8, 60 (2) (b) 

— Repealing and Amending Act (X of 1914)—Pay of 
officer of Indian Army, whether attachable. 

One moiety of the pay of an officer of the Indian 
Army while serving in this country is attachable in 
execution of a decree under the Code of Civil Proce- 
dure, 1908. [p. 98, col. 2.] 

Colonel Lecky v. Bank of Upper India Lid., 9 Ind. 
Cas. 1028; 33 A. 529; 8 A L. J. 487, distinguished. 

Velchand Chagan Lal v. Bourchier, 17 Ind. Cas 138; 
37 B. 26; 14 Bom. L. R. 777; Calcutta Trades Associa- 
tion v. Ryland, 24 0.102; 1 O. W. N. 138; 12 Ind. Dec. 
(N. 3.) 733; Watson v. Lloyd, 25 M. 402 and Prins y. 
Murray & Oo. Lid, 23 Ind. Cas, 935; 1 O. L. J, 127; 
17 O. G 99, referred to. 
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Civil miscellaneous reference made by the 
Additional District Judge, Ajmer-Merwara. 

JU DGMENT.—This is a reference under 
section 18 of the Ajmer Code (Regulation 
I of 1877). We have been obliged to consider 
the reference in tho absence of the parties; 
but as this course is clearly justified by the 
provisions of section 19 of the same Regula- 
tion, we do not think it necessary to keep the 
reference pending on that account. The 
question raised is whether one moiety of the 
pay of an officer of the Indian Army, while 
serving in this country, is attachable in 
execution of a decree under the Code of 
Civil Procedure. It is suggested in the order 
of reference that there has been a conflict of 
opinion on this point, and reference has been 
made to the case of Oolonel Lecky v. Bank 
of Upper India Ltd. (1) and to a decision 
of the Bombay High Court reported as 
Velchand Chagan Lal v. Bourchier (2), On the 
other hand, there are cases, viz, Calcutta 
Trades Association v. Ryland (3), and Watson 
v. Lloyd (4), which are clearly in favour of 
the creditor in the prasent case. We have 
also been referred to a decision of the Ondh 
Court in the case of Prins v, Murray & Oo. Lid. 
(5), in which the whole question is thoroughly 
discussed on tle basis of the law as if stood 
at the time when this decision was pronounced 
[vide Prins v. Murray & Oo. Ltd. (5)]. It 
is worth while to note at once that 
the decision in Colonel Decky’s case 
(1) was to the effect that the salary of 
an officer of the Royal Artillery while 
serving in this country was not capable 
of attachment. The line of reasoning follow- 
ed by the learned Judges may or may not 
affect the somewhat different issue now 
before us; but it is quite certain that the 
< decision itself is no authority on the subject 
of the salary of an officer of the Indian Army, 
Moreover, it is to be observed that whatever 
difficulty has been felt by any of the learned 
Judges with regard to the question now 
before us turned upon the wording of clause 
(b) of sub-section (2) of section 60 of the 
Code of Civil Procedure (Act V of 1908). 


(1) 9 Ind. Cas. 1023; 33 A. 529; 8 A. L. J, 487. 

(2) 17 Ind. Cas. 13; 37 B. 26; 14 Bom. L. R. 777. - 

(3) 240. 102; 10, W. N. 188; 12 Ind. Dec. (N. s.) 
788. e 

(4) 25 M. 402. 

(6) 23 Ind. Cas, 935; 1 O. L. J. 127; 17 O. 0. 89. 
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That sub-section has been repealed by the 
Repealing and Amending Act X of 
1914, On this ground as well as because we 
agree generally with the line of reasoning 
followed, and the conclusion arrived at, 
by the learned Judges of the Oudh Court, we 
feel no hesitation about answering the 
In our opinion the decision of the 
Ajmer Court which bas been referred to us 
was correct and the order attaching one half 
of the salary of the officer in question was 
rightly passed. The record may be returned 
with this answer. 

Record returned, 


PUNJAB CHIEF COURT, 

Seconp Civic Arrear No. 190 or 1916. 

July 8, 1916, 

Present:—Mr. Justice Shah Din, 
TULSI RAM AND oruers—PLaintivgs— 
APPELLANTS 
versus 
NATHU anv oraers—Derenpants— 
RESPONDENTS, 

Hindu Law ~Custom—Alienation—Brauhmans of 
village Man in Tahsil Phillour, Jullundur District— 
Burden of proof. 

Brahmans are in matters of alienation presumably 
governed by Hindu Law and the onus lies on them to 
prove that they are governed by custom. [p. 94, 
col. 2.] è 

Brahmans of village Man in Tahsil Phillour, Jullun. 
dur District, are not in matters of alionation govern. 
ed by custom. [p. 94, col. 2.] 

Second appeal from the decree of the 
District Judge, Jullandur, dated the 23rd 
October 1915. 

Mr. Nand Lal, for the Appellants, 

Mr. Manohar Lal, for the Respondents, 

JUDGMENT.—The facts are fully stated 
in the judgment of the Munsif. The sole 
question for decision in this appeal is 
whether the plaintiffs, who are Brahmans of 
village Man in Tahsil Phillour of the 
Jullundur District, are governed in matters 
of alienation by custom or by Hindu Law. 
The Munsif has held that they are governed 
by custom; and he has accordingly given 
them adecree to the effect that a sale of 
ancestral land made by their respective 
fathers in favour of a Jat proprietor of 
the same village cannot be binding upon 


“ tlom, except tothe extent of that part of 
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the consideration money for 
necessity has been proved. On the other 
hand, the learned District Judge is of opinion 
that tbe plaintiffs have failed to prove that 
they are governed by custom and not by 
Hindu Law, and he has accordingly dismiss- 
ed the suit on the ground that their fathers’ 
power of alienation was unrestricted. 

The learned District Judge has granted a 
certificate to the plaintiffs under section 
41 (3) of the Punjab Courts Act, and on 
the strength of that certificate a second 
appeal has been preferred to this Court on 
the question as to whether the plaintiffs are 
governed by Hindu Law or by ordinary 
agricultural custom. After hearing Counsel 
on both sides and referring to the docu- 
mentary evidence on the record (for the oral 
evidence on each side is of little value), 
T am of opinion that the view taken by the 
District Judge is, on the whole, sound and 
must be maintained, 

The village Man, in which the land in suit 
is situated and where the parties reside, is 
a Jat village inhabited by both Hindu Jats 
and Muhammadan Jats who, it is said, 
almost equally divide the village lands het- 
ween them. There are only three Brahman 
families in the village, including that of 
the plaintiffs; the fathers of the two sets 
of plaintiffs sold the greater part of their 
land some time ago, and subsequently either 
they or the present plaintiffs mortgaged 
the rest of their land and migrated to the 
new Chenab Colony where they are said to 
have taken some land as tenants. It is 
alleged that the plaintiffs had, through their 
ancestors, held land in this village for about 
four generations, but it is admitted that the 
land had been gifted to their remote 
ancestors by the Jats, which gift must have 
een one of the nature of a charitable gift, 
dud these Brahmans have ever since lived in 
the village under the protection of the Jat 
proprietors. There has been no enquiry in this 
case as to whether the plaintiffs carry on 
any priestly function or not, but the pro- 
bability is that they do so atleast in some 
minor degree, for otherwise it is difficult 
-to see who ministers to the spiritual 
wants of the Hindu Jat community in the 
village: 

' It is manifest that the Brahmans in this 


e Village whose numberis very small foym 
! + as 


which legal 
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but a small part of the village population, 
and it is not at all clear that they are 
members ofthe compact village community 
of the Hindu Jats who are doubtless govern- 
ed by custom. It is quite possible that 
these Brahman families have been infiuenced 
in matters of succession and alienation by 
the custom of their Jat neighbours, but 
even so, it is for the plaintiffs to prove by 
satisfactory evidence to what extent they 
have been influenced in this direction, 
Being Brahmans, the plaintiffs are pre- 
sumably governed by Hindu Law, amd the 
onus lies upon them of proving that they, 
are governed by custom in matters of aliena- 
tion. 

The plaintiffs have produced copies of two 
judicial decisions—one inthe case of Basanta 
Ram v. Udhu Ram and the other 
in the case of Radha Ram v. Narain 
—to show that Brahmans in some parts 
of the district of Jullundur follow 
custom at variance with Hindu Law. But 
the desisions in question are not in 
point. In the ease of Busanta v. 
Udhu Ram the parties were Brahmans 
of Mouza Khiwa in Tahsil Nakodar, and. it 
was .found that that village was owned 
entirely by Brahmans; wag named after 
its Brahman founder; and all the pro- 
prietors tilled the soil with their own hands 
and none of them followed priestly functions. 
Similarly, the parties in the other case 
were Brahmans of village Shankar in 
Tahsil Nakodar and they formed a compact 
village community, the village having been 
founded by, and named after, their common 
ancestor between 200 and-800 years ago. 
lt. is clear that these two judicial decisions 
have no bearing on the present case; for 
the constitution of the village Man is 
wholly different from the constitution of 
the villages of Khiwa and Shankar to which 
the cases just mentioned relate. ae 

For these reasons I agree with the 
learned District Judge in holding that the 
plaintiffs upon whom the onus lay have 
failed to prove that they are governed by 
agricultural custom,and not by Hindu Law. 
I accordingly maintain the decree of the 
District Judge and ` dismiss this appeal 
‘with costs. i i 

Appeal dismissed, -- 
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PATNA HIGH COURT. 
Seconp Civit AppeaL No. 394 or 1916. 
| “February 15, 1917. 
Present:—Mr. Justice Chapman and Mr. ` 
Justice Roe. 
Babu MAHESHWAR PERSHAD AND 
ANOTHER — DEFENDANTS——ÅPPELLANTS 
VETSUS 


Musammat LAGANBANAT KUER AND 
OTHERS ~ PLAINTIFF AND DEFENDANTS 2ND PARTY 


i — RESPONDENTS., 

Mogtgage, usufructuary, of specific plots im undivided 
estate-——Purntil ton—Mortgaged property, allotment of, to 
different co-sharer—Mortgagee, remedy of. 

Whena co-sharer mortgages specific plots in an 
undivided estate and on the partition of the estate, 
those plots are allotted to some other co-sharer, the 
mortgagee cannot follow the land in the hands of the 
latter but is entitled to a simple money-decrec. ` 

Byjnath Lali v. Ramoodeen Chowdry, 21 W. R, 


233; 1 I. A, 106, distinguished. 
Appeal from a decision of the Sub-Judge, 


Mozufferpur, dated the 20th December 
1915. 
Mr. Rajendra Parehad, for the Appel- 


lants. l 
Mr. Parmeshwar Dyal, for the Respond- 


entse. 
O JUDGMENT., 

CGuapman, J.—The plaintiff in this case 
alleged thatone Dhannu Singh had executed 
an usufructuary mortgage-bond in her pre- 
decessor’s favour in the year 1667 in respect 
of 12 .b¢ghas odd of land in a certain Mousah 
named Mandaidih. Dhannu Singh at that 
time was a sbare-holder in the two aunas 
puttt in that mouzah. Subsequently Dhannu 
Singh repaid a portion of the money which 
had been advanced and took back possession 
of 3 .bighas odd out of the land which had 
been mortgaged; the remaining 9 bighas odd 
remained in the possession of the plaintiff's 
predecessor as a security for the advance of 
Rs. 500, the rental being fixed at Rs. 60, 
Thereafter the interest of Dhannu Singh 
and certain co-sharers in the property was 
purchased by one Nandan Lal. Thereafter 
" there was a partition of the estate and these 
lands, 9 bighas È cottahs and 14 dhurs, were 
allotted to the separate putti of other co- 
sharers and not to that of any of the persons 
from whom Nandan Lal purchased. 

The plaintiff's case was that as the land 
which had been mortgaged to her predecessor 
had been allotted to another putti, she was 
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entitled to a corresponding area of land in 
the putti which was allotted to Nandan Lal. 

The first Court dismissed the suit but the 
plaintiff has succeeded in appeal, the learned 
Subordinate Judge apparently relying upon 
the case of Bymath Lall vy. Ramocdeen 
Chowdry (1). That was a case, however, 
in which the owner of an undivided share 
in a joint estate mortgaged his entire 
undivided share, andit was held that the 
mortgagee was entitled to the rights which 
were subsequently allotted to his mortgagor 
after a partition. That is not the case here, 
In the present case a specific land was mort. 
gaged and it is not possible to say which of the 
lands now in possession of the heirs of Nandan 
Lal in that partition correspond to the lands 
which were mortgaged by Dhannu Singh. 
The ‘only principle upon which the learned 
Subordinate Judge seems to have proceeded 
is, that because the lands are specified in the 
plaint, therefore, those must be the lands 
selected. I amofopinion thatthis cannot 
be supported upon any principle, and that 
the only decree to which the plaintiff ig 
entitled was a decree forthe money due to 
her from the date of her dispossession to the 
date of realization with interest at the rate 
which apparently was agreed upon, namely, 
12 per cent. per annum. I would according- 
ly set aside the judgment and decree of the 
learned Subordinate Judge and direct that 
the plaintiff be awarded a decree for Rs. 500 
with interest at the rate of 12 per cent. per 
annum from thedate upon which she was 
dispossessed of the mortgaged property, 
against the defendants Nos. 1 and 2, the heirs 
of Nandan Lal. I would make no order as 
to costs. 

The defendants Nos. 7—12 ask foran order 
for costs in their favour, It is clear that 
in this appeal they were only mentioned as 
pro forma defendants and consequently 
would not grant them any costs. Ka 
`. ROE, J.— I agree. 


es Decree modified., 
(1) 21 W.R, 233; 1 I. A. 106. 
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TAVAKALBHAI SULTANBHAI V, IMTIYAJBEGAM MIRBANESAHEB, 


SHER V, ALLAH DAD, 


PUNJAB CHIEF COURT. 
Seconp Civin APPBAL No, 1852 or 1916. 
July 12, 1916. 
Present:-—Sir Donald Johnstone, KT., 
Chief Judge. 
SHER AND OTHERS — PuatntisFsS—APPELLANTS 
versus 
ALLAH DAD AND OTHERS —DerenDants— 


RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 53, 56, 59, 60 
—Alienation—Occupancy rights — Reversioners, power 
of control of —Custom—Telis of Mauza Bhudial, Tahsil 
Chakwal, District Jhelum— Punjab Courts Act (IH of 
1914), s. 41 (3)—Appeal, second, on point of custom— 
Certificate, lower Appellate Court's refusal to grant— 
Chief Court, whether can interfere—Revision, 

Under the provisions of the Punjab Tenancy Act, 
the reversioners of an occupancy tenant have no 
right to control alienations by him of his occupancy 
rights. 

Among Telis of Mauza Bhudial, Tahsil Cliakwal, 
District Jhelum, the reversioners of an occupancy 
tenant have no such right of control by custom. 

The Chief Court cannot on the revision side con- 
sider whether a lower Appellate Court’s refusal to 
grant o certificate under sub-section (3) of section 
41 of the Punjab Courts Act was reasonable or not, 
and ifit wasunreasonable to take the certificate as 


granted. 


Second appeal from tbe decree of the 
District Judge, Rawalpindi, dated the 16th 
April 1916. 


Mr. Taj-ud-Din, for the Appellants. 


JUDGMENT.—I mnustreject this appeal. 
Section 59, Tenancy Act, has no bearing 
whatever on th question of power of aliena- 
tion by an cecupanoy tenant or of the right 
of an heir to control the actual holder. 

Sections bê, 56 and 60 are the only sections 
touching power of alienation by occupancy 
tenants, and there the relative powers of 
tenant and landlord only are dealt with, 
there being not the smallest suggestion of 
the rights of reversioners. 

Then as to the question whether among 
these Telis reversioners have the power of 
control, the lower Appellate Court has held in 
the plainest language that it does not exist. 
This decision may be right or wrong: with that 
I bave no concern. What I am _ concerned 
with is whether this Court has jurisdiction to 
take up that question in second appeal, 
the lower Appellate Court having refused 
to grant the certificate which, under sub- 
section (3) of section 41, Punjab Courts 
Act, is a condition precedent to the asspmp- 
tion of jurisdiction by this Court. 9 ° 


ki 
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Mr. Taj-ud-Din suggests that this Court 
can, onthe revision side, consyler whether 
the lower Appellate Court’s action in re- 
fusing certificate was reasonable or not, and, 
if this Court finds it was not reasonable, 
the certificate should be taken as granted. 
I cannot accede to this contention; rightly 
or wrongly the Legislature has chosen to 
leave the matter entirely in the power of 
the first Appellate Court, and no revision’ 
lies. Petition rejected in limine, 

Petition rejected, 


tena le he 


BOMBAY HIGH COURT. 

Seconp Crvu, Apptat No, 955 or 1915. 
November 21, 1916. 
Present:—Sir Basil Seott, Kr., Chief Justice, 
and Mr. Justice Heaton. 

TAVAKALBHAI SULTANBHAT— 

Derenpant No. 2—APPELLANT 

VETEUS 


IMTIYAJBEGAM MIRBANESAHEB— 


PLAINTIF¥ — RESPONDENT, 

Muhammadan Law — dift subject to condition, validity 
of ~ Trust, enforcement of. 

Where a Muhammadan donee accepts a gift of 
property on condition that he.would pay certain 
sums out of the income thereof, to certain persons, 
an obligation in the nature of a trust attaches to the 
property in the hands of the donee and in the hands 
of those claiming under him with notice, and such 
ee will be enforced by the Courts. [p. 97, 
col, 2. 

Nawab Umjad Ally Ahan v. Mussammat Mohwmdee 
Begum, 1) M. I. A. 617; 10 W. R. (P. 0.) 25; 2 Buth. 
P. 0. J. 98; 2 Sar. P, C. J. 315; 20 EB. R. 195, followed. 

Lalijan v. Mahomed Shafi Khan, 16 Ind. Cas. 105; 
34 A. 478; 9A. I. J. 798, relied upon. 

_ Ambal Nissa Begam v. Mir Nurudin, 22 B. 489;° 11 
Ind, Dec. (x. s.) 908, distinguished. 

A Muhammadan made a gift of her property to 
three persons, directing that the management of the 
property should remain in the hands of one of them, 
and that he should make certain payments out of 
the income of the property to the othor two donees: 

Held, that the gift was good and complete under 
the Muhammadan Law and that the donee to whom 
the management of the property was entrusted took 
it on condition that he would make the payments 
directed by the donor, and that this obligation was 
enforceable against him and against those claiming 
under him with notice. [p. 97, col. 2.] 


Second appeal from the decision of the 
District Judge, Ahmednagar, in Appeal No. 
43 of 1915, reversing the decree passed by 
the first class Subordinate Judge, Ahmed- 
nagar, in Civil Suit No. 518 of 1914, 

Mr. B. N. Bhajekar, for the Appellant. 

Mr. 5, It, Dakkale, for the Respondut, 
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JUDGMENT.—By a document dated the 
5th of August 1889, one Umrao Bibi pure 
ported to make a gift in favour of three 
persons, Mirza Vajir Beg, Imtiyaj Begum 
and Chaggan Bibi, of certain nam lands. 
She stated that “ the lands have been given 
to you three as gifts. All my rights of 
ownership are transferred to you. The 
vahivat or management of the lands should 
«be made by one of you three, namely 
Vajir Beg, and after paying Government 
dues, Rs. 40 should be paid ont of the 
residue ef theincome annually to Imatiyaj 
Begum, and the remainder should be divid- 
ed equally. between Mirza Vajir Beg and 
Chaggan Bibi. Mirza Vajir Beg should have 
vahivat and give income according to their 
shares to the two. They have no right of 
claiming division of the lands from Mirza 
Beg, but only a right of claiming income 
every year.” 

Mirza Beg’s interest in the property has 
now passed to the second defendant, who 
contends that the deed of gift in so far 
it conferred benefits on the two women 
mentioned therein is void, and that he is 
absolutely entitled. This suit is brought 
by Imtiyaj Begum to enforce her rights 
under the deed of. gift. 

The learned Judge of the lower Appellate 
Court has held, upon the authority of Nawab 
Umjad Ally Khan v. Musammat Mohumdee 
Begum (1), that the gift is good and com- 
plete under the Muhammadan Law, and that 
upon the authority of Laltjan v. Mahomed 
Shafi Khan (2), the deed can be supported 
in favour of the plaintiff. The last-mentioned 
case ig very similar to the present, being 
a gift in favour of an individual, subject 
to a condition of payment of one-third of 
the income to another individual. A suit 
by the last named beneficiary was brought 
against the assignee of the other donee. 
The learned Judges of the Allahabad High 
Court held that the conclusion of the Trial 
Judge in favour of the donee of one-third 
was supported by the decision of the 
Privy Council in Nawab Umiad Ally Khan 
v. Musammat Mohumdee Begum (1); and that 
though that was a case between Skies, the 
rule was considered as applying equally to 


(i) 11 M. L A. 617;10 W. R. (P. C.) 25; 2 Suth, 
P. C. J. 98; 2 Sar, P. C, J. 815; 20 E. R. 195. 
(2) 16 Ind, Cas, 105; 34 A, 478; 9 A. L. J. 798, - 
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Shias and Sunnis, The case here is bet- 
ween Sunnis. 

Tt is contended on bshalf of the appel- 
lant that this Court must follow the ruling in 
Amtul Nissa Begam v, Mir Nurudin (3). That, 
however, was a case distinguishable from 
the present. A Muhammadan there ezesuted 
a deed of gift in favour of his wife, by which 
he agreed to give her and her heirs in per- 
petuity a sum of Rs, 4,000 per annum 
out of his undivided share in certain jagzr 
villages which he had inherited from his 
father, and it was held that the deed of 
gift was invalid, as it was a gift in effect of 
a portion of the future revenues of the 
villages to the extent of Rs. 4,000 per 
annum, In the present case Mirza Vajir 
Beg accepted the lands, the subject of the 
gift, from Umrao Bibi, and took the benefit 
of one moiety of the residue of the income 
on the condition that he would pay a specified 
annual sum to the present plaintiff, and a 
moiety of the residue of the income to Chag- 
gan Bibi. That was the condition upon 
which he took the property, and that was 
the obligation attaching to the property in 
his hands or in the hands of those claiming 
under him with notice. The decision of the 
Privy Council in Nawab Umjad Ally Khan 
v. Musammat Mohumdee Begum (1) shows 
that the Courts should enforce obligations 
in the nature of trust against persons in 
possession of property, evem though they 
be Muhammadans, and it is shown clearly by 
Mr. Faiz Tyabji in his comments upon 
that decision in paragraph 408 of his book 
on Muhammadan Law that the conclusion of 
the Privy Council was entirely in accord 
with the views of the Prophet. The passage 
fromthe Koran cited by Mr. Tyabji is as 
follows :— It is of no avail that ye turn 
your faces (in prayer) towards the east 
and the west, but righteousness is in..,those 
who perform their engagements in which 
they have engaged...these are the true and 
these are the pious.” For these reasons 
we affirm the decree of the lower Appellate 
Court and dismiss the appeal with costs. 


. Decree affirmed, 
(3) 22 B, 489; 11 Ind. Dec. (x. s.) 908. 
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SURAJ DEO NARAYAN SINGH v, PACHH NARAIN SINGH. 


PATNA HIGH COURT. 
Seconp Civin APPEALS Nos. 1236 anp 2196 
or 1914, 
l February 9, 1917. 
Present:—Sir Edward Chamier, Kt., Chief 
Justice and Mr. Justice Sharf-ud-Din. 
Babu SURAJ DEO NARAYAN SINGH 
AND ANOTHER~— PLAINTIFFS—APPELLANTS 
| UETSUS 
PACHH NARAIN SINGH AND 0THERS— 


DEFENDANTS—~ RESPONDENTS. 

Landlord and tenant— Occupancy holding, transfer of 
part of—~ Landlord, right of entry of—-Partition between 
co-sharer landlords, effect of. 

A partition of the landlords’ interests in a holding 
cannot confer upon the holders of one of the new 
mehals or pattis rights against tenants or their 
transferees which the landlords did not possess 
before partition and which do not necessarily result 
froin the partition, [p. 93, col. 2.] 

Therefore, where a part of a holding is transferred 
and subsequently by a partition among co-sharer 
Jandlords that part is allotted to the patti or mahal 
of one co-sharer, the latter is not entitled to treat the 
transfor as a transfer of an entire holding and claim 
to eject the transferees on that ground. Cp. 100, col. 1.] 

Daycmoyi v. Ananda Mohan ‘Ray, 27 Ind. Cas. 61; 
42 ©. 172; 18 C. W. N. 971; 20 0. L. J. 62, referred to. 


Appeals from a decision of the District 
Judge, Darbhanga, dated the l4th March 
1914, modifying that of the Munsif, second 
Court, dated 5th April 1913. 

Sir Ali Imam (with him Mr, Ganesh Dutt 
Singh), for the Appellants. 

Messrs. Lakshmi Narayan Sinha and Raz 
Guru Saran Prasad, for the Respondents. 

* JUDGMENT. 

CHAMIER, O. J.—These appeals arise out of 
two suits brought by the appellants for 
possession of £ bighas, 19 cottahs, and 7 dhurs 
and l Ligha, 15 cottahs and 10 dhurs, respec- 
tively. Upto J911 the appellants had a 
share in a large mahal called Sukrashi. At 
a partition which took place in that year a 
separate patti in two villages of the old mahal 
was allotted to the appellants in lieu of 
their joint share. In the old mahal Res- 
pondents 2nd party had two occupancy 
holdings, viz, one of 48 bighas odd (Khata No. 
966) and the other of 30 bighas odd (Khata 
No. 2.) Ata partition in 191], 8 bighas, 19 
cottahs, 7 dhurs (the land damed in Second 
Appeal No. 1236) of the bolding in Khata 
No. 2€6 and 1 bigha, 15 cottahs, 10 dhurs, (the 
land claimed in Second Appeal No. 2196) 
of the holding in Khata No. 2 were allotted 
to the appellant’s patti. In 1907 respond- 
nets 2nd party by several deeds s@ld fhe 


lands now in suit to respondents Ist party 
and put them in possession thereof. 

The appellants allege that by the transfers 
of 1907 and by other deeds respondents 
2nd party have parted with their entire 
interest in both the original holdings. Res- 
pondents 2nd party say that they still hold 
2 beghas odd of old Khata No. 266 and 1 
bigha odd of old Khata No. 2. The Courts 
below have recorded no findings on thig 
disputed question of fact but there appears 
to be no evidence on the record to support 
the appellants’ allegation. Ib musti be taken 
that the allegation has not been proved. 

The appellants maintain that the holdings 
were not transferable and they contend that 
they are entitled to eject respondents Ist 
party from those portions of the old mahal 
which have been assigned to the appellants’ 
paliti. The respondents pleaded that there 
wasa usage of transferability in the mahal 
and that the transfers now in question had 
been recognized by the malzks. 

The questions argued before us were:— . 

(1) Whether the transfer of the land in 
question in Second Appeal No. 2196 was 
recognized by the landlords; 

(2) whether the usage of transferability 
was established; and : 

(3) whether the appellants are entitle 
to succeed even if the usage has been 
established. 

On tbe first question it is sufficient to say 
that it is found by the Courts below that 
rent was accepted by the common manager 
from the transferee of the land and that 
the transferee was recognized by one. of 
the maliks who by arrangement with his 
co-sharers was entitled to collect the entire’ 
rent of the holding. It is clear that there 
was evidence on which it might be held 
that the transfer was recognized by .the 
maliks. This disposes of Second Appeal: 
No. 2186. i ` 


As thereis no finding that the transfers 
in Second Appeal No. 1236 were recognized: 
the other questions must be considered. 

On the issue of transferability a mass of 
evidence was produced on both sides. The 
evidence produced by the respondents if 
believed was amply sufficient to justify a 
finding that the usage was proved, 

On the third question Sir Ali Imam 
contended thateven if the usage of trans- 
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ferability bas been established it cannot be 
held to justify what has taken place 
in the present case, namely, the -transfer of 
different parts of a holding to different 
people, for the landlords were not bound to 
recognize any’ division ofthe holding. He 
contended also that even if respondents 2nd 
party are still in possession of a part of 
the original holding, the appellants are 


' entitled to eject respondents Ist party 


from that part of the holding which has 
bedn allotted to the appellants’ patti. 
His argument was that the reason for the 
decision of the Fall Bench in Dayamay: v. 
Ananda Mahan Rai (1), thata transfer of a 
part of a holding without the landlord’s 
consent does not entitle the landlord to enter 
upon the holding unless there bas beeu 
an abandonment, relinquishment or repudia- 
tion by the tenant, is that the landlord 
can disregard the transferee and sue 
the tenant for the rent of the 
entire holding, whereas that has 
been rendered impossible in the present 
case by the partiticn. In the present 
pase, it has been found only that there 
is an established usage by which occupancy 
tenants may transfer their holdings. It 
has neither been pleaded nor proved that 
an occupancy tenant is entitled to transfer 
his „holding or the greater part of it 
piecemeal and call upon the landlord to 
recognize the different transferees or re- 
Gognize any division of the holding. But 
the question is not whether the appellants 
hre bound to recognize respondents ist 
party as their tenants but whether the 
appellants are entitled to enter upon that 
part of the holding which has been allotted 
to them. Upon the facts as found and 
according to the decision in Dayamoyù v. 
Ananda Mohan Ray (1), the landlords of 
the: joint mahal could not before the par. 
tition have entered upon the land held by 
respondents lst party. By the partition 
the rights of the whole body of landlords 
in respect of the landheld by respondents 
Ist party haye become vested in the appel- 
lants alone. 


' The first reason suggested for holding 
that the appellants are ontitled to 


enter upon the JG poses the joint 
(1) 27 Ind. Cas, 61; 42 C. 172; 18 ©. W, N, 971; 
20 0. L. J. 62, 


landloris were not entitled to do so 
before the partition, is that the appel- 
lants are uci entitled to sue the respondents’ 
2nd party :for the rent of that part of 
the holding; which has been retained by 


them. It is no doubt true that the 
appellants cannot sue respondents 2nd 
party for the rent of the land retained 


by them, but that is because under the 
partition the appellants have no interest 
in that part of the holding The rent 
of the holding has presumably been appor- 
tioned under section 81 of the Estates 
Partition Act and the appellants are 
entitled to sue only for the rent of the 
land allotted to them. If they are not 
bound te recognize respondents Ist party 
as their tenants they can sue respondents 
2nd party for the rent. The present 
position regarding the rent appears to me 
to be no reason for holding that the 
appellants have acquired by the partition 
a right to enter upon the land,a right 
which the joint landlords did not possess 
before the partition. 

Next it was suggested that in consequence 
of the partition the appellants are 
entitled to treat the transfer of that part 
of the holding which has been allotted to 
them as a transfer of an entire holding, 
and to say that asthe holding has “been 
abandoned by respondents’ 2nd party they 
(the appellants) are entitled to possession 
of it asagainst the transferees. In Radha 
Kishun v. Bhagwat Prasad (2) Second 
Appeal No. 2564 of 1914 (unreported) a 
similar contention was advanced but was re- 
jected by this Bench. Having heard further 
arguments on the point I am of opinion 
that the contention was rightly rejected. 
On principle it seems to me that a 
partition of the landlords’ interests ought® 
not to be held to confer upon the holders 
of one of the new mahals or patiis rights 
against tenants or their transferees which 
the landlords did not possess before the 
partition and which do not necessarily result 
from the partition. Nor does it appear to 
me to be possible to hold that that partition 
between the appellants and their co-sharers 
had the.same effectas a relinquishment or 
abandonment by respondents 2nd party 


(@) 38 Ind. Cas, 72; 1 P. L. W, 19, 


160 
KHUSHI RAM V, TULSA RAM, 


would have had. The latter could not have 
prevented the partition. But even if the 
transfer of part of an original holding could 
be treated as a transfer of an entire holding 
in consequence of a subsequent partition and 
the division of the original holding into 
several new holdings it would not avail 
the present appellants, for on the findings 
the transfer of an entire holding is justified 
by the usage, 


The finding in favour of the usage set 
up by the respondents is fatal to the 
appellants’ case. 


I would dismiss both these appeals with 
costs, 


SHARKF-UD-DIN, J.—I agree. 


Appeals dismissed. 


PUNJAB CHIEF COURT. 
Seconp OCrvit APPEAL No, 282 of 1916. 
July 17, 1916, 
Present:—Sir Donald Johnstone, Kr., 
Chief Judge. 
KHUSHI RAM—Derenpant—ApprELuANT 
VETSULS 
TULSA RAM AND orgers— PLAINTIPES — 


RESPONDENTS., 

Civil Procedure Code (Act V of 1908), s. 2— Decree, 
meaning of—:Preliminary decree’--Appeal—Finding 
on question of limitation, whether ‘decree’—~Limitation 
Act (IX of 1908), s. 5--Appeal, delay in presenting— 
sufficient cause. 

A separate appeal cannot be allowed ‘against each 

and every decision on each and every issue in a case, 
A finding in a suit on the question of limitation is 
not a ‘decree’ within the meaning of section 2 of the 
Civil Procedure Code, [p. 100, col. 2.] 

Ina redemption suit the first Court framed two 
issues, (1) asto the question of limitation, and (2) 
as to the amount due under the mortgage. It 
decided the first issue in favour of the plaintif on 
22nd March, and the second issue, determining the 
sum to be paid on redemption, on 31st May. Defend- 
ant appealed tothe District Judge on 25th June, 
who held that the order of 22nd March was a 
‘preliminary decree’ and might have been separately 
appealed against, and, therefore, the appeal actually 
filed, inasmuch as-it attacked that order, was 


time: barred: e? > 
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Held, (1) that the order of 22nd March was not a 
‘preliminary decree,’ against which a separate appeal 
could have been preferred, and, thereforg, the appeal 
was not barred by time; [p. 100, col. 2.) 

(2) that even if technically the appeal was time- 
barred, the case was one for the use of section 5 of 
the Limitation Act. [p. 101, col. 1.] 

Second appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated the 
23rd October 1915. 

Mr. Ram Lal, for the Appellant. 

Mr. Har Gopul, tor the Respondents. 


` JUDGMENT.—T wo issues were drawn by 

the first Court in this redemption suif—see 
amended issues—the plaintiffs being on the 
first issue called upon to prove that their 
suit for redemption was within time, while 
on the second issue defendant was put to 
prove how much money was due to him on 
the footing of the mortgage. On 22nd 
March 1915 the learned Munsif decided the 
first issue infavour of plaintiffs and fixed a 
fresh date for trial of the second issue, which 
it decided on 31st May 1915, stating a sum 
to be paid for redemption. Defendant 
appealed on 25th June 1915 to the District 
Judge, who held that the order of 22nd 
March 1915 was a “preliminary decree” and 
might have been separately appealed against; 
the appeal actually filed, ‘inasmuch as it 
attacked that order, being thus time barred, 
He, therefore, refused to hear defendant’s 
appeal and dismissed it with costs. 


Defendant comes here on second appeal 
and asks this Court to -hold that his appeal 
to District Judge was not too late and to 
remand that appeal for decision on the 
merits, om 


There is no doubt that the wording of the 
definition of “decree” in’ section 2, Civil 
Procedure Code, is very wide and is calculated 
to give rise to uncertainties as to the real 
meaning of the Legislature; but I cannot 
believe that it was ever intended to allow 
a separate appeal against each and every 
decision on each and every issue in a case. 
I cannot see how the first Court's finding on 
the question of limitation can be a “decree.” 
It is not a “preliminary” decree in the 
ordinarily accepted technical sense, and the 
fact that the Legislature put in the words 
“and may ke either preliminary or final” 
appears to me to throw some light on 
the matter. In my opinion the addition 
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Section 2, Civil 
Procedure Code. 

“Decree” means 
the formal expres- 
sion of an adjudica- 
tion which, so far as 
regards the Court 
expressing it, con- 
tlusively deter- 
mines the rights of 
the parties with 
regard fo ajl or any 
of the matters in 
controversy in the 
suit and may be 
either preliminary 
or final, i 


“or any’’—see 
margin—read with the 
reference to preliminary 
decree, implies the follow- 
ing propositions:— 

(a) In any given suit, 
in which the parties have 
joined issue on any matters, 
the Court has to decide 
certain issues (not neces- 
sarily all the issues framed) 
in order to dispose finally 
of the controversy. 


of the words 


(b) In those cases in which the Coda or 
practice prescribes the passing of a ‘ prelimi- 
nary” decree, to be followed by further 
proceedings in order to arrive aba final 
decree, the adjudication on all the matters 
necessary for the passing of a preliminary 
decree is a “decree.” 

(c) Similarly, where no technical “prelimi- 
nary,” decree is called for or where such 
decree has been already passed, the adjudica- 
tion on all the matters necessary for final 
conclusion of the odntroversy (i. e., for disposal 
of plaintiff's claim) is a “decree. 4 

(d) Where the definition speaks of “all or 
any of the matters,” the meaning i3 not 
that decision of any and every issue Is a 
decree; the words “or any” were inserted 
because a Court, in arriving at a decree may, 
and often does, not decide ali the issues, 
It may aecide, for instance, thata plaintiff 
has no.locus standi to sue, or that the suit is 
premature, and may leave a dozen substantive 
issues undecided. The words “or any,” in 

short, have been inserted merely to forestal 
the argument that an adjudication is not a 

“decree” because each and every issue actually 
framed has not been decided. 

Apart from this, even if technically the 
appeal had been time barred, the ease was 
certainly one for the use of section 5 of the 
Limitation Act. 


I allow thisappealand setaside the dismissal 
by the lower Appellate Court of defendant's 
appeal and direct that Court to hear it on the 
merits, Remand under rule 23, Order XLT, 
Civil Procedure Code, stamp refunded. Gihar 
costs to be costs in the case, 


Appeal allowed. 
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PATNA HIGH COURT. 
Orvıu MISCELLANEOUS Aperau No. 1 or 1917. 
February 6, 1917. 

Present:—Mr, Justice Atkinson. 
Musammat PHUL KOERI—Dacret-nouper 
——ÅPPELLANT 
VETSUS 
BAJRANG RAM——JUDGMENT-DEBTOR 

— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
‘Step-in-aid of execution —Morigage-—Compromise- 
decree-—Instalments, defaultin payment of — Application 
for order absolute directing sale of mortgaged property— 
Limitation, 

An application in furtherance of an execution to be 
taken by the Court, even though an execution pro- 
ceeding is not then pending, is an i which 
[p. 102, ool. 2] 

Suderi Devi v. Babaran Agarwaeeah, 10 C. W.N. 
306 and Bechu Singh v. Bichharam Sahu, 1 Ind. Cas, 
677; 10 ©. L. J. 91, relied upon. 

An instalment-decree in a mortgage suit provided 
that on default in the payment of an instalment the 
whole decretal amount would become due. On such 
default being made, the decreec-holder applied for 
liberty to execute the decree, or in the alternatire 
for an absolute order directing the sale of the mort- 
gaged property: 

Held, that the application amounted toa step-in- 
aid of execution and operated to save limitation 
within the meaning of clanse (5) of Article 182 of 
Schedule I of the Limitation Act. [p. 102, col. 2] 

Appeal from the decision of the Judicial 
Commissioner, Chota Nagpur. 

Mr, Kulwant Sahat and Rai Guru Saran 
Prasad, for the Appellant. 9 

JUDGMENT.-——This miscellaneous appeal 
comes before me from the decision of the 
Judicial Commissioner of Chota Nagpur. 
The appeal is by the decree-holder. The 
sole question for consideration is one con- 
cerning the question of limitation arising on 
the construction of Article 182 of the 
Limitation Act. The suit was brought by 
the plaintiff against the defendant on foot 
of a mortgage bond dated the 3rd of July 
1905. The money advanced upon this 
mortgage bond was Rs. 48. Judgment was 
obtained on the 29th of May 1911 and the 
decree was formally drawn up on the 7th 
of July 1911. The decree, aa drawn up, 
was the result of a compromise; and the 
compromise provided that the defendant 
should pay to the plaintiff the amount of 
principal secured by the mortgage deed plús 
the costs of the suit at the rate of Re. l 
per, menth and that in the event of default 
in the payment of the instalments the whole 
sum due upon the mortgage with costs was 
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to be paid but the decree contained no 
provision for the execution of the decree in 
the event of default being made and the 


whole sum secured thereby becoming due.- 


Accordingly the decree-holder, on default 
by the judgment-debtor, was obliged to 
apply to the Court for an order for liberty 
to execute the compromise decree, which 
was termed a money decree or in the 
alternative: for an absolute order directing 
the- sale of the mortgage premises, Thig 
application the deoree-holder made in or 
‘about April or May 1914 upon notice to 
the judgment:debtor to show cause why 
the order sought by the decree-holder should 
not be made; and the judgment-debtor filed 
a petition setting out the cause which he 
‘relied upon as a bar to the decree-holder’s 
application to the making of an absolute 
order directing the sale of the mortgaged 
property. The date on which the judgment- 
debtor showed cause was the 9th of May 
1914. The- judgment or decree was dated 
the 29th May 1911 and the present applica- 
tion for leave to issue execution is dated the 
6th of July 1914; and thus if nothing happened 
between the 29th-May ‘1911 andthe 6th 
July 1914 the right to issue execution would 
‘be: barred by the provisions of Article 182 
of the General Limitation Act. 

lt is contended, however, that the applica- 
tion that wag made by the decree-holder 
‘in April or May 1914 for an absolute order 
for sale of the mortgage property after 
default .committed by the judgment-debtor 
‘operates to bring the case within the pro- 
visions of clause 5 of Articlo 182, whereby 
‘the case is saved and excepted from the 
operation of the three years rule of limitation; 
inasmuch asthe application that was than 
made by the decree-holder for the absolute 
order was an application to the Court to take 
a- step-in-aid of execution. The learned 
Judicial Commissioner has held in this case 
that the application to make the decree 
absolute and diresting a sale of the mort- 
gaged property was not an application to the 
Court to take a step-in-aid of execution; and 
that clause 5cf Article 182 only applies to 
bases where there isan existing execution 
‘pending, and that in this case no execution 
was pending at the date of the application. 
, dn my judgment the learned 6 §ndicial 
Commissioner is wrong in the view he 
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has taken. In my opinion an,application 
in furtherance of an execution to be taken by 
the Court, even though an execution proceed~ 
ing is not then pending, is an application which 
saves limitation. The principle laid down in 
the case reported as Sudevt Devi v, Sovaram 
Agarwallah (1) appears to me to be applic- 
able to cases of this kind, more especially 
where a decree is granted in a conditionat 
form. The learned Judge who delivered the 
judgment in that’ case says at page “810: 
“As it is desirable that proper’ practice 
in cases such as this be known I would 
state the course which should be followed. 
When a conditional decree such as this is, is 
made, the plaintiff on default by the defend- 
ant should apply to the Court which 
passed the decree on notice to the defend- 
ant by motion or notice or by rule for an 
order absolute, Then if and when such an 
order is obtained application may be made 
in the usual way for execution of that order 
according to the provisions of the Code.” 
This point was further considered ina case 
reported as Bechu Singh v. Bichharam Sahu 
(2), and there Mr. Justice Mukerji, after 
reviewing all the authorities on the point, 
approved of the case which I have just 
cited; and at page 102* of the report the 
learned Judge says, “On all these grounds, 
we must hold that the consent decree is valid, 
that it entitles the decree-holders without 
recourse to a fresh suit to proceed to sell 
in execution the mortgaged properties for 
realization of their dues, that they have 
acted within their rights in asking for an 
order absolute after notice to the mortgagors, 
and that the Court had inherent power 
to entertain and allow the application.” 
Thus in my opinion the application that 
was made on the 6th of July 1914 was 
an application to the Court. to take a step. 
in-aid of execution and that -consequently 
limitation of time is not a bar to the 
decree-holder’s right to issue exeeution in 
this case. I, therefore, allow this appeal 
with costs measured at one gold mohur, 
The plaintiff is also declared entitled to his 
costs inthe lower Appellate Court and in 


the Court of the learned Munsif. 


Appeal allowed, ` 
(1) 100. W. N. 306 
(2) “1 Ind. Cas. 677; 10 O. L. J. 91. 


*Page of 10 0. L. J.—Ed, 
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BOMBAY HIGH COURT. 
e FULL BENCH. 


Secono Crviup Appsat No. 769 or 1914. 

, December 22, 1916, 
Present:—-Sir Basil Scott, Kt., Chief Justice, 
Mr. Justice Batchelor, Mr. Justice Heaton, 
“Mr. Justice Shah and Mr, Justice Marten. - 

BAPU APAJI POTDAR—Darenpanr — 

APPELLANT 
VETSUS 


KASHINATH SADOBA GULMIRE— 


PLAINTIFF- RESPONDENT. 
_ Transfer of Property Act (IV of 1882), ss. 54, 55— 
Agreement to sell immoveable property —Possession 
delivered to vendee—Suit by vendor to iecover posses. 
sion, maintainability of-—~Specific performance againat 
vendor, whether can be decreed. 

Where a plaintiff seeks to recover possession of 
certain immoveable property on the ground that he is 
the owner thereof, ib is a valid defence to the suit 
that he has agreed to sell the property to the de- 
fendant, the agreement being at the date of suit still 
capable of specific performance, but there being no 
registered conveyance passing the property to the 
defendant, possession having been taken by the latter 
under the agreement for sale and he being willing to 
perform his part of it with the plaintiff.. [p. 104, col. 
2.) 
_ Gangaram Ganpati v. Laxman Ganoba, 37 Ind. Cas, 
- 860; 18 Bom. L. R. 455; 40 B. 498, referred to. 

Quzre.—-Whether in such a suit it is open to a 
Court to decree specific performance against the 
plaintiff-vendor. [p. 104, col. 2.] 

Section 54 of the Transfer of Property Act cannot 
be read by itself and does not exhaust the relations 
which flow from a contract for sale of immoveable 
property according to Indian Statute law. Section 
55 imposes many obligations on the vendor and gives 
corresponding rights to the purchaser. [p. 104, col, 2.] 

Obligations arising out of contract attaching to a 
transferee with notice as annexed to the ownership of 
the property transferred attach also to his transferor. 
[p. 105, col. 1.] 

The obligation of which a person who has contract- 
ed to buy immoveable property has the benefit 
and which he may enforce against the vendor or 
his transferee with notice, is of a fiduciary nature 
and can be enforced as though the person bound were 
a trustee. [p. 105, col, 2.] 


Where, therefore, a vendor, who has contracted to 
sell property and has under the contract put the pros- 
pective vendee in possession, sues the latter in 
ejectment, he repudiates, if the vendee is willing to 
complete the purchase, the fiduciary obligation aris- 
ing outof the contract and annexed to the owner- 
ship of the property, and seeks to treat the vendee as 
a trespasser. [p. 105, col, 2.] 


Therefore, the Court will not grant him the relief 
which he seeks, for it will not aid him in committing 
a breach of trust. [p. 105, col. 2.3 


In such a case the defendant is not a trespasser, 
but is in possession under the contract which the 
plaintiff. has bound himself to carry out, [p. 106, col. 
1,] : S 


Second appeal from the decision of the 
first Class, Subordinate Judge, Sholapur, in 
Appeal No. 232 of 1912, reversing the dearea 
passed by the Subordinate Judge, Sangola, 
in Civil Suit No, 291 of 1910, 


ORDER OF REFERENCE. 


BATCHELOR, J.—( August 4th, 1916). —The 
plaintiff in the suit being entitled to certain 
property of which the defendant was in 
possession, sued to recover possession from 
him, and was met by a contract made by 


. the plaintiff with the defendant to sell the 


property to the defendant. No conveyance 


‘had been executed so as to transfer the 


property, but the agreement to sell was at 
the date of suit capable of specific perform- 
ance. The question is whether this defence 
is a valid defence to the suit. That question 
appears to me to be precisely the question 
concerning which it was said by the Chief 
Justice and Mr. Justice Heaton in 
Gangaram Ganpate v. Laxman CGanoba 
(1) that when a suitable occasion arises, 
it would be necessary to refer it to a 
Fall Bench. For there appears to be 
divergence of opinion on this point which 
is of some consequence and of fairly frequent 
occurrence. In the Fall Bench gase of 
Kurri Veerareddt v. Kurri Bapireddi (2), 
which was followed by me, sitting alone, in 
Timongowda Venkangowda v, Benepgowd: 
Chhenapgouda (3), it was held that the pro- 
visions of section 54 of the Transfer of Pro- 
perty Act are imperative, and that a mere 
contract of sale does not in the absence of a re- 
gistered conveyance create any interest 
in the property agreed to be sold, and can- 
not be pleaded in defence to an action for 
ejectment by a plaintiff with a legal title 
to recover. Baut this decision was questioned 
by the Chief Justice and Mr. Justice Heaton 
in Gangaram Ganpati v. Lawman Ganoba (1), 
where the defendant, having agreed to pur- 
chase certain land, paid a portion of the pur- 
chase money and went into possession. There- 
after the owner sold the same land to the 
plaintiff, who had notice of the defendant’s 
prior contract, but who obtained from the 
owner a registered deed of sale. The plaintiff 
relying on his registered conveyance sued to 


(1) 87 Ind. Cas. 360; 18 Bom. L. R. 455; 40 B, 498, 
, (2% 29 M. 336; 16 M. L. J. 305; 1 M, L. 7.153. 
(3) 28 Ind. Ons. 946; 17 Bom. L. R. 335; 89 B. 472, 
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recover, but the Court decided against him, 
holding that the only profit which he could 
obtain from his conveyance was to stand in 
the’ shoes of the vendor, and to receive the 
balance of the purchase money, on payment 
of which he would be obliged to convey 
to the defendant. It is true that in our 
present case we are dealing only with the 
two persons the vendor and the vendee, and 
that we are not concerned, as the Court was 
concerned in Gangaram Ganpati v, Lagman 
Gunoba (D), with any third person. But 
the principle is not, I think, affected by this 
circumstance, and I am of opinion that it 
is desirable that a Full Bench of this Court 
should consider and decide between the views 
which were accepted by the Madras Court 
in Kurri Veerareddt v. Kurri Bapireddz 
(2) and those which prevailed in Gangaram 
. Ganpati v. Leaman Ganoba (1). The qnes- 
tion whieh we refer to a [ull Bench 
is: Whether when the plaintiff, being the 
owner of certain property, seeks to recover 
- possession of that property, it is a valid 
defence to the suit that the plaintiff has 
agreed to sell the property to the defendant 
the agreement being at the date of suit still 
capable of specific enforcement, but there 
being no registered conveyance passing the 
property to the defendant? It is to be 
taken for the purposes of the case that 
possession has been taken by the defendant 
under the agseement for sale and that 
he is willing to perform his’ part of it with 
the plaintiff. 
SAAH, J.—I agree. 
Mr, F. B. Shingne, for the Appellant. 
Mr. V. D. Lamaye, for the Respondent. 
JUDGMENT OF THE FULL BENCH. 


Scott, C. J.—The question for our de- 
etermination is whether when the plaintiff 
being the owner of certain immoveable 
property seeks to recover possession of that 
property, if is a valid defence tothe suit 
that the plaintiff has agreed to sell the 
property to the defendant the agreement 
being at the date of sait still capable of 
specific enforcement but there being no re. 
gistered conveyance passing the property to 
the defendant. It is to be taken for the 
purposes of the case that possession has 
been taken by the defendant under the 
agreement for sale and that he is willing 
tc perform his part of it with the plaint#ff, 


We must start with the propositions 
enunciated in section 54 of the Transfer of 
Property Act that sale is a transfer of 
ownership in exchange for a price paid or 
promised or part paid or part promised, that 
such transfer in the case of immoveable pro- 
perty of the value of upwards of Rs. 100 
can only be made by a registered instrument 
and that a contract for sale of immoveable , 
property is a contract that a sale of such 
property shall take place on terms setéled 
between the parties; it does not, af itself, 
create any interest in or charge on such 
property. 


Section 54 does not, however, exhaust the 
relations which flow from a contract for sale 
of immoveable property aceording to Indian’ 
Statute Law. This section cannot be read 
by itself, and one finds in the same Act 
important provisions in sections 40 and 55 
the latter of which sections imposes many 
obligations on the vendor and gives corres- 
ponding rights to the purchaser with reference 
to the property contracted to -be sold. In 


the last of the sub-sections it is clearly re- | 


cognized that relief by way of specific per- 
formance may in certain events be open to 
the purchaser. Then turning to the Specific 
Relief Act, section 27 (b), provides that 
specific performance may be enforced against 
either a party to a contract or any other 
person claiming under him by a title arising 
subsequently to the contract, except a trans- 
feree for value who has paid bis money 
in good faith and without notice of the 
original contract, and by section 12 of the 
same Act if is laid down that uniess and 
until the contrary is proved, the Court 
shall presume that a breach of the contract 
lo transfer immoveable property cannot be 
adequately relieved by compensation in money. 
Section 91 of the Indian Trusts Act, in the 
Chapter deseribing certain obligations in the 
nature of trusts, provides that where a person 
acquires property with notice that another 
person has entered into an existing contract 
affecting that property, of which spesific 
performance can be enforced, the former 
mast hold the property for the benefit of 
the latter to the extent necessary to give 
effect to the contract, and section $5 provides 
that a person holding property in accordance 
with that section must, so far as may be, 
perform the same duties, and is subject, 
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so far as may be, to the same liabilities 
and disabilities, as if he were a trustee of 
the property for the person for whose 
benefit he holds it. According to the Specific 
Relief Act, section 3, ‘obligation’ includes 
every duty enforceable by law, and ‘trust’ 
includes every species of constructive fiduciary 
ownership, and ‘trustee’ includes every person 
«holding constructively a fiduciary character. 
Illustration (g) to that section enunciates 
in the following manner the same rule as 
section 91 of the Indian Trusts Act: “A 
buys certain land with notice that B has 
already contracted to buy it. A is a trustee, 
within the meaning of this Act, for 3B, of 
the ‘land so bought.” In section 40 of the 
Transfer of Property Act it is laid down 
that where a third person is entitled to the 
benefit of an obligation arising out of contract 
and annexed to the ownership of immoveable 
property, but not amounting to an interest 
therein, such obligation can be enforced 
against a transferee with notice thereof. 
The illustration is substantially the same 
as illustration (g) to section 3 of the Specific 
Relief Act above quoted. 

It could not be contended that obligations 
arising out of cantract attaching to a trans- 
feree with notice as annexed to the owner- 
ship of the property transferred did not attach 
also to his transferor. The obligation, there- 
fore, of which a person who has contracted 
to buy immoveable property has the benefit, 
and which he may enforce against the 
vendor or his transferee with notice, is as 
appears from the provisions above referred 
to fiduciary, and can be enforced as though 
the person bound was a trustee. Where, 
then, a vendor who has contracted to sell 
immoveable property and has under the 
contract put the prospective vendee in pos- 
session, sues the latter in ejectment, he 
repudiates, if the vendee is willing to com- 
plete the purchase, the fiduciary obligation 
arising out of the contract and annexed to 
the ownership of the property, and seeks to 
treat the vendee as a trespasser. Once it 
is recognised that the plaintiff is violating 
his fiduciary obligation, it is clear that the 
Court cannot grant him the relief which 
he seeks, for it will not aid him in com- 
mitting a breach of trust and his suit 
must fail; the defendant is no trespasser, 
but is in possession under the contract 


which the plaintiff has bound himself to 
carry out. The same conclusion was arrived 
at, without reference to the fiduciary aspect 
of the vendor’s position, by a Full Bench 
of the Allahabad High Court in Fegam v, 
Muhammad Yakub (4). The passage from 
Story’s Equity Jurisprudence cited by Mr. 
Justice Banerji in that case is very apposite 
upon the question which we have todetermine. 
It is as follows:—“A more general ground, 
and that which ought to be the governing 
rule in cases of this sort, is that nothing 
is to be considered as a part performance 
which does not put the party into a situation 
which is a fraud upon him unless the agree- 
ment is fully performed. Thus, for instance, 
if upon a parol agreement a man is admit- 
ted into possession, he is made a trespasser, 
and is liable to answer as a trespasser, if 
there be no agreement valid in law or equity, 
Now for the purpose of defending himself 
against a charge as a trespasser and against 
an acticn to account for the profits in such 
a case, the evidence of a parol agreement 
would seem to be admissible for his protec. 
tion; and if admissible for such a purpose, 
there seems no reason why it shonld not 
be admissible throughout.’ Mr. Justice 
Banerji observes: “The Courts in this 
country being Courts both of law and equity 
are as mucb bound as the Vourts of Equity 
in England, to give effect ta the principles 
enunciated in the passage quoted above. 
Upon a legitimate application of these prin- 
ciples not only is the purchaser who has 
obtained possession entitled to enforce specific 
performance of the contract for sale, but 
if an attempt be made by the seller to 
evict him by an action in ejectment he 
would have a valid answer to the action on 
the ground of fraud. The same ground 
would be available to him to entitle him 
to recover possession in the event of his 
being ousted by the seller. To hold other. 
wise would be to enable a seller to per- 
petrate a fraud on the purchaser with 
impunity.” A Foll Bench of the Madras 
High Court have taken a different view, 
They do not appear, however, to have con. 
sidered tbe fiduciary aspect of the vendor's 
position and the impropriety of permitting 
him to succeed against his vendee in a 

(d) BE A. 344 at p. 388; A. W. N. (1894) 101; 8 
Ind, Dec. (nN. 5.) 224. 
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: guit for possession. We are of opinion that 
“a suit for specific performance is not the 
‘purchaser’s only remedy, and that he may 
in the circumstances stated in the question, 
if there are no other facts operating to his 
‘prejudice, successfully plead his contract of 
sale and the possession acquired under it, 
Whether in a suit where the purchaser is a 
defendant it would be open to a mofussil 
Court to decree specific performance against 
.the plaintiff vendor we are not called upon 
to decide. It is hardly likely, however, 
that the plaintiff, faced with the prospect 
of the dismissal of the suit for possession, 
“would refuse the offer of a decree allowing 
specifo performance to the defendant on 
‘payment of the balance of his purchase 


money. 


PATNA HIGH COURT. 

APPRAL FROM ORIGINAL Decree No. 525 or 

1915. 

ý - February 19, 1917. 
Present:—Mr, Justice Chapman and Mr, 
Justice Roe. 

LAKHI CHAND SAHU— PLAINTIFF — 
APPELLANT 
6 VETSUS 
PEAR CHAND SAHU AND OTHERS— 
DEFENDANTS —— R &sPONDENTS, 

Contract Act 41X of 1872), 8. 74—Uneonscionable 
hargain—Stipulation to pay compound interest — 
Penalty. ; | 
“" Themere fact thababorrower's properties have been 
put up to sale in auction and that he has no money 
and cannot procnre any elsewhere, does not make 
a stipulation to pay compound interest at 12 per cent. 
per annum in a mortgage bond unconscionable, The 
stipulation to pay compound interest from the date 
on which the debt falls due is nota penalty within 
the meaning of section 74 of the Contract Act. 


Appeal from a decision cf the Sub- 
Judge, Saran, dated the 29th September 
1915. A 
Mr. Rajendra Prasad., for the Appellant. 
Mr. Parmeshwar Dyal, for the Respondents. 

JUDGMENT. 


Caapman, J.—This appeal arises ont of 
a suit upon a mortgage bond. The bond 
provided that interest should be pgyable 
at 12 per cent, simple interest bn that if 


INDIAN OASES, 


_ [1913 


the money was not paid upon the due date 
which was fixed at two year after the 
execution of the bond the interest should 
thereafter be compound. 

The learned Subordinate Judge has 
decreed the interest at the rate of 12 per 
cent. simple interest only. The plaintiff 
has appealed to this Court. . : 

The contention is that having. regard 
to the relations between :the parties at the 
time when the bond was executed ami to 
the high rate of interest which was agreed 


to, the bargain should have been treated 


as an unconscionable bargain. The evidence 
as to the relations between the parties 
merely amounts to the fact that the 
borrower's properties had been put up to 
sale in auction and tbat he had 
no money and could not procure money 
elsewhere. But having regard to the 
consideration that the rate of interest 
finally agreed upon was not unusually high, 
I am not of opinion that it was satisfactorily 
made out that the bargain was unconscion- 
able. It is then argued that section 74 
of the Indian Contract Ast provides for 
the case of. enhancement of interest after 
the due date and prescribes that an 
increase of interest after the due date 
may be treated as a penalty, but it 
does not sav that in every case an 
increase shall be treated as a penalty; 
and it would be difficult to say that the 
change from simple to compound interest, 
when the interest was only at the rate 
of 12 per cent. would amount to a penalty 
within the meaning of section 74 of *the 
Indian Contract Act, : 

I would accordingly allow the appeal 
and direct that interest be decreed at the 
rate agreed npon, that is to say at 12 
per cent. compound interest from the due 
date of the bond up to the date of the 
decree of this t ourt and thereafter at the 
rate of- 12 per cent. simple interest. The 
decree is to be a mortgage decree in the 
usnal terme. 


Roe, J.—I agree. 
Appeal allowed, 


Vc). XXXIX) 
BALDEO SINGH V. BRHAMDEO NARAIN SINGH, 


PATNA HIGH COURT. 
APPEALS fom APPELLATER Decrees Nos. 872, 
AND 989 ro 994 or 1915. 
February 16, 1917. 
Present: —Mr. Justics Mullick and 
Mr. Justice Jwala Prasad. 
In No, 872 or 1915. 
BALDEO SINGH AND OTBERS— DEFENDANTS 
Nos. 1 AND 2— APPELLANTS 
. In No. 989 or 1915, | 
RAM AUTAR SINGH AND ANOTHER— DEFEN- 
» pants Nos. 1 AND 2—ÅPPELLANTS 
In No. 990 or 1915 
NARAIN SINGH— DEFENDANT 
No. 1—AppELLANT 
In No. 991 oF 1915 
sMusammat PARBATI KUER— DEFENDANT 
No. 1—APpPELLANT 
In No. 992 of 1915 
HARI CHARAN SINGH— DEFENDANT 
No. 1—APPELLANT 
In No. 993 or 1915 
SHEODEO SINGH—Derenpant— 
APPELLANT 
; In No, 994 or 1915 
RAMESHAR SINGH AND otaers—DErFEND- 
: ANTS — APPELLANTS 


PARSIDH 


4 
tr 


i? 
+ 
ata 


l , versus 

BRHAMDEO NARAIN SINGH AND OLBERS 
—Pratntizrs AND NAWAB DILDAR ALI 
KHAN AND ANOĽRER— DEFENDANTS— 


RESPONDENTS, 
Bengal Land Revenue Assessment Regulation (H 
df 1819) —Resumption, effect of—Landlord and tenant 
— Adverse possession—Non-payment of rent—HEniry 
im; thakbast papers, value of Evidence Act (I of 
1872), s. 116- Estoprel—‘Once a tenant always a 
tenunt, applicability of. 

`The land in dispute appertained to an estate which 
was resumed under Regulation II of 1819 in 1884 
and was assessed with revenue and was settled with 
the predecessors of the plaintiffs. It continued to 
be, however, in khas possession of the predecessors 
of the defendants, In the thakbast papers prepared 
in 1840 the defendants’ ancestors were shown as 
maltks of the plots in their possession. They never 
since paid rent to the plaintiff: 

‘Held, that the entry in the thakbast papers 
together with the non-payment of rent was sufficient 
to constitute adverse possession. [p. 111, col. 1.] 

Per Mullick, J.—A resumption proceeding under 
Regulation IL of 1819 whether in respect of lakheraj 
or any other land does uot of itself create the 
relationship of landlord and tenant. [p. 108, col. 2.] 

- Bir, Chunder Manikya v. Raj Mohun Goswami, 16 C. 
449; 8 Ind. Dec. (N. 8.) 296 and Nilkomul Chukerbutty 
y. Bir Chunder Manikya, 16 O, 450 foot-note; B Ind, 
Dec. (x. s). 297, relied upon. 

Per Jwala Prasad, J.—The mere entry ina khasra 
prepared by Governnient for the purpose of settle: 


Fu 
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ment or of assessment of revenue does not create 
a contract of tenaney with the persons entered in 
the khasra as tenants of the lands, inasmuch as the 
persons so entered are not parties to the khasra and 
are not bound by the entries made therein. To apply 
the well-recognised principle ‘once a tenant always a 
tenant’, it must be proved that the defendants or 
their predecessors were tenants at one time. An 
entry in a khasra or the fact that the plaintiffs are 
zenindars of the estate in which the lands are 
situate is not sufficient to prove that the holders of 
the lands are tenants of the plaintiffs. [p. 112, col. 1.] 


Appeal from a decision of the District 
Judge, Patna, dated the 2nd February 1915, 

Mr. Raghunath Singh, for the Appel- 
lants. 

Messrs. Pugh, Ganesh Dutta Singh, Fakhrude 
din and Purendra Narain Sinha, for the 
Respondents. 


JUDGMENT. 


Mouuicx, J.—Appeal No. 872 arises ont of 
Suit No. 102, Appeal No. 989 out of Suit 
No. 108, Appeal No. 999 out of Suit No. 116, 
Appeal No. 991 out of Suit No. 443, Appeal 
No. 992 out of Suit No. 445, Appeal No. 998 
out of Suit No. 444 and Appeal No. 994 out 
of Suit No. 446. The plaintiffs prayed 
for a declaration that the entry in the 
Record of Rights showing the cadastral 
survey plots in suit to be the tenures of 
the defendants under the plaintiffs was 
wrong. Thereis no mention of rent in the 
Record of Rights and in the column of 
remarks is the word “maldkana”. From the 
Glossary published by the settlement 
anthorities, we are satisfied that the meaning 
of the word is that the defendants are rent 
free tenure-holders by arrangement with the 
maliks.. It denotes that the lands belong 
to an estate which was resumed under 
Regulation II of 1819 and in which there 
were persons in possession who although not 
taking settlement from the Collector received 
by private arrangement with the settlement 
holder some landsin recognition of their 
former proprietary rights either on the 
footing of a rent-free tenure or on a promise 
to pay the proportionate Government Re- 
venue. 

The case of the plaintiffs is that the entry 
is wholly incorrect and that the lands are 
liable to assessment of rent, and they have 
gone the length of claiming a declaration 
that the rent is payable on the bhowl: system 
ai the rate of 223 seers of the produce per 
maund, ; 


a 
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The contesting defendants maintain that Now the first question that arigas is what 
the plaintiffs are not entitled to any declara- was the effect of the resumption proceeding. 
tion that they are liable for rent and that no Did it create by operation of law the relation- 
relationship of landlord and tenant exists. ship of laudlord and tenant between the 
It would seem that-they donotsetup the case predecessors of the defendants and the 
that they are rent-free tenure-holders and to predecessors of the plaintiffs? 
that extent they do not accept the Settle- It is qnite clear upon the anthorities that 
ment record as correct; they go further and a resumption proceeding under Regulation If 
set up a title by adverse possession as pro- `of 1819 whether in respect of Iskhera} or* 
prietors against the settlement holder or any other land does not of itself create the 
his successors. relationship of landlord and tenant and “the 

The learned Subordinate Judge came to law has been very clearly discussefl in Bir 
the conclusion that the relationship of QOhunder Manikya v. Raj Mohun Goswami 
landlord and tenant did exist and he (1). There Prinsep and Ghose, JJ., following 
decreed the claim in full. In appeal the anearlier case of the Caleutta High Court, 
learned District Judge has also come to the namely, Nilkomul Chukerbutty v. Bir Chunder 
conclusion that the relationship of landlord Manikya (2), which is reported as a foot 
and tenant is established but he has in his note to the case just above cited, summed 
decree made only a declaration that the lands up the law thus:— 
are Hable for rent. He has made no declara- “It has been held in certain cases by 
tion as to Lhowl: batat or tothe rate at this Court that a decree for resumption of 
which the produce is to be valued. The | a lakheraj grant before December 1790 does 
present second appeals have been preferred / not by itself create such a relation; that 
before us by the defendants. it is after the decree has been followed 


It appears that the lands in suit were re-1/ UP by a proceeding assessing the revenue 
sumed under Regulation II of 1819 in 1338. payable by the lakherajdar, and when the 
A temporary Settlement was at first made with latter agrees to pay- the revenue assessed, f 
one Umatul Zahora, which was followed by that such a relationship is ereated; while in 
a Permanent Settlement with the same lady the case of a grant subsequent to the year 
on the 12th August 1839. 1790, the decree declaring the zemindar’s 


right to assess rent does establish such a 
The case of the defendants is that they relation.” 


and Umatul Zahora were joint proprietors In the present case 16 is not known whether 
each holding specific lands in a Mouza called the grant was created before 1790 or after 
Amirpur Rup while Umaiul Zahora was 1790. From the resumption proceedirgs 
sole proprietress of the lands of Amirpur which have been filed before us it is impgs- 
Jabar; thatat the time ofthe Permanent sible, therefore, to say that the decree created 
Settlement the lands of Amirpur Rup were the relationship of landlord and tenant 
merged with the lands of Amirpur Jabar between the parties. The question then is 
and a consolidated settlement of the two whether anything has been shown which 
mouzas was made with Umatul Zahora; that establishes that such a relation was created 
notwithstanding that settlement they con- gfter settlement was given to Umatul Zahora, 
tinned to bein independent possession of hig depends upon evidence. 

their lands in Amirpur Rup; that 


‘their predecessors set up an adverse title The learned District Judge does indeed 


gainst Umatel Zahora so far back as record a finding that at the time of the 
tha thakbost survey of 1842 and that Permanent Settlement the defendants were 


they made a similar proprietary claim tenants paying rent to Umatnl Zahora and 
on Tihs 31st May of 1877 by applying for although he records the further finding 
registration of their names as proprietors that aO reont has been actually paid, he 
before the Collector, the said petition 7° of opinion that the proprietary right of 
being dismissed on the ground that the the plaintiffs has not been lost. 

existence of Mouza Amirpur Rup had not (1) 16 0. 449; 8 Ind. Dec. (N. s.) 296. 

been established. e * ©  (2)160.40 foot-note; 8 Ind. Dec. (x. 8.) 297. 
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In my opinion the learned Judge is wrong 
in his findéng that rent was paid before 
1839 and has placed undue reliance on the 
statements -of fact and the reasoning of the 
Subordinate Judge. . 

The learned Subordinate Judge relies on 
the fact that in the papers relating to the 
Permanent Settlement of 1839 it is recorded 
that one Sheodayal Singh held 3 bighas 
ddd and one Rampal held 63 bighas odd as 
tenants under the settlement holder, As- 
suming these persous to be the predecessors 
of the defendants who claim through Sheo- 
dayal and one Girwar this fact would be 
good evidence if the learned Subordinate 
Judge had connected the lands in suit with 
that entry, but he has done no such thing. 

Let us take a concrete case, namely, Suit 
No. 446 and apply the test to cadastral 
survey Plot No. 86. A Commissioner was 
appointed by the Court of first instance, 
who has identified each cadastral survey 
plotim suit with the plots ofthe settlement 
map of 1839 and of the thakbast of 1542 
and the learned Counsel for the respondent 
has been unable to show that Plot No. 86 
was any part of the above lands of Sheodayal 
and Rampal. 

Mr. Pugh on behalf of the respondents 
urges that the whole mouza was in the 
possession of tenants with the exception of 
a very small area of lakheraj lands and, 
therefore, Sheodayal and Rampal must have 
held as rent paying tenants. 

The reply to this is that it is admitted 
that the predecessors of the defendants 
namely Sheodayal and Girwar held lands in 
Amirpur Jabar as tenants under Umatul 
Zahora and it may well be that the 66 odd 
b:ghas of bhowlt and nagdz land to which the 
learned Subordinate Judge refers were part of 
those admitted rent paying lands in Amirpur 
Jabar and that it has no connection with 
the lands now in suit. 


I also observe that the learned Subordi- 
nate Judge starts ‘with -a mistake in 
thinking that Exhibit 3 (a), the settlement 
paper above referred to, shows Sheodayal 
and Rampal to bs Umatul’s tenants. The 
document is equally consistent with the 
theory that they were tenants under Girwar 
and Sheodayal who were themselves either 
proprietors or rent-free tenure-holders. 

In my opinion the learned Subordinate 


landlord and tenant 


-wag in fact 
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Judge’s finding as to the relationship of 
rests on inferences 
which do not follow from the facts estab- 
lished, and as the learned District Judge 
has apparently adopted the same line of 
reasoning his finding is lable to be chal- 
lenged in second appeal. That being so, 
what was the position of the predecessors 


‘of the defendants? They were trespassers 


whom Umatul Zahora was at liberty 
either to eject or with whom she was at 
liberty to enter into a contract of tenancy. 
We have found that no contract of tenancy 
entered into and, therefore, 
they must be presumed to have continu- 
ed as trespassers. The settlement holder 
can no longer sue for resumption or assess- 
ment of rent because the bar of 12 
years’ limitation applies. The plea that the 
publication of. the Record of Rights is a 
cause of action is only a device for re- 
novyating a dead title. 

The defendants, however, go further than 
the Record of Rights and claim to be not 
rent-free tenure-holders but proprietors 
who have openly asserted their adverse 
title since 1839. They rely upon the Set. 
tlement papers-as showing that they assert- 
ed their title in 1839, but, in our view, 
Exhibit 3, the settlement khasra, does not 
substantiate this part of their claim. They 
refer to a heading in that khesra in which 
Girwar and Sheodayal are described ag 
kabiz, that işs to say, persons in possession, 
On a reference to Exbibit & which ig 
another paper in connection with the Per. 
manent Settlement, it is quite clear that 
the word kabez was applied to them 
only because they were in possession ag 
servants of" the real proprietress Umatul 
Tahora, 


Ttis quite clear that the Collector could not 
have tolerated any adverse claim on their part 
as proprietors because his position was that the 
Crown and its transferees were the only lawful 
proprietors entitled to resume the lands. 
If Girwar and Sheodayal had any title in 
Amirpur Rup the Collector by his proceed- 
ings extinguished that title by amalgamating 
Amirpur Rup and Amirpur Jabar into one 
village. He held that Umatul Zahora wag 
entitled either to eject or to get rent for 
all the fuels in those two mouzas. The 
papers of 1836-1688, therefore, do not, in 
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my opinion, establish that any adverse 
claim of proprietary right was made as 
against Umatul Zahora at that time. 

There was some dispute as to whether 
the words ‘servants of the kabi? did in fact 
occur in Exhibit 8, but if seems clear that 
the learned Subordinate Judge accepted the 
contention of the plaintiff, that the original 
document did show that Girwar and Sheodayal 
were described as servants of the “kabiz”. 

But the defendants are on much firmer 
ground when they come to the year 1642. 
In that year the thakbast survey record 
was published and it contains a distinct 
and unequivocal admission that Girwar and 
Sheodayal were claiming as proprietors. 
We have ourselves referred to the entries 
in the thakbust papers which relate to 
Plot No. 86 above referred to and to other 
plots in suit and we find that Girwar and 
Sheodayal were recorded as maliks, the 
actual cultivator being some third person. 
With regard to these entries the learned 
District Judge makes the following observa- 
tións : 

“It does not amount to an open declara- 
tion to the proprietor herself that they 
claimed the land adversely to her interest 
as a proprietress. Nevertheless in ordinary 
circumstances, the Court would be justified 
ihn presuming that some‘ time between 1842 
and 1877 the existence of this entry must 
have been known to the proprietress herself. 
The circumstances of the present case are 
peculiar ” and then in another place he 
observes: “in a zemindari more carefully 
managed, both incidents would have been 
sufficient to put the proprietors upon notice 
of the pretensions of the . defendants’ 
ancestors.’ But he comes to tke conclusion 
that Umatul Zahora, being a purdanashin 
lady and resident of another district, had 
no means of knowing that the entry had 
been made or of the pretensions which 
Girwar and Sheodayal were setting up. 


The learned Subordinate Judge does not 
deal with the case in this way, but he 
affirmatively finds that Sheodayal and Girwar 
together with the #tccadar Asmani Singh and 
the paiwart entered into a conspiracy for 
the purpose of concealing this entry from 
the proprietress, and he declineg to. start 
limitation against the proprietr8ss on the 
ground of fraud, 
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The learned District Judge dpes not come 
to any finding on the question of fraud, 
but he finds from the circumstances in 
which Umatul Zahora was placed that she 
did not in fact get any notice. 


In the present case what is the evidence 
of fraud. The learned Subordinate Judge, 
in our opinion, has given no reason whatso- 
ever upon which fraud can be established. 
He suspects fraud on the ground, that 
there is inconsistency between the papera 
of 1839 and 1842. As a matter of fact, 
we do not think, there was any inconsistency, 
because it is quite possible that Girwar' and 
Sheodayal were both proprietors or claiming 
to be proprietors and that one or thè other 
of them was holding as tenant. The fact 
that Sheodayal was shown in 1839 as 
tenant of a plot would not in ttself prove 
that the entry of 1542 showing them as 
proprietors of that land was fraudulent. 
Again what isthe evidence of fraud by the 
patwort Sheodayal, Girwar and the ticcadar? 
There is no finding, nor is there any evidence 
that in 1842 either Sheodayal or Girwar 
were the servants of the żčccadar. Theré 
is no finding that there was any sort of 
conspiracy between the teccadar the paiwari, 
Girwar and Sheodayal. In these aircum- 
stances to record a finding of fraud is, in our 
opinion, merely to proceed on suspicion, and 
if that ts 80, the finding is liable to be 
challenged in second appeal. 


Tf then fraud is negatived how does tha 
finding as to notice stand. It is not sufficient 
when an entry in a public record has” been 
made, for the proprietress to say that she 
did not know of the entry, If fraud is 
proved the matter is different. If fraud is 
not proved then she cannot escape from the 
ordinary liability which attaches to every 
, prudent proprietor in respect of the 
i | management of her estates. Her representa- 
‘tive, the ticcadar, Was actually present at 
‘the thakbast survey and it is inconceivable 
ibat he was a party to an arrangement” td 
defraud himself, and if he was nota party 
to it, then notice tohim means notice to 
‘the proprietor. 


Then there is the further fact which is 
found by the learned District Judge and 
which is established by ample evidence that 
from 1889 to the present time not a 


yrs XXIX) 
BALDEO SINGH b, BRHAMDEO NABAIN SINGH, 


farthing of rent has been paid to the 
proprietress. 

The entry in the thakbast papers taken 
with the non-payment of rents is ample, 
in our opinion, to establish the case of 
adverse possession set up by the defendants 
and the learned District Judge’s finding 
that the proprietress had no notice will 
not serve to stop limitation from run- 
ting. . 

Our findings would entitle them to a 
declfration that they have by adverse 
possession got rights amounting to an 
encumbrance upon the estate as against 
the settlement holder, that is to say, they 
have proprietary rights although they are 
not burdened with the liability to pay any 
portion of the Government Revenue. 

Mr, Das, however, does not ask us to 

declare this and says he is content with 
the settlement record as it stands, There- 
fore, we will not affirmatively declare the 
title of the defendants in the land. We 
will only say that the Settlement entry is 
not incorrect, and that the suits must 
fail. 
_ Why the defendants did not set up the 
status of rent-free tenure-holders, I do 
not know. It is*fortunate for them that 
they have been able to prove adverse 
possession as proprietors. 


“TI have also to note that their claim that 
Girwar and Sheodayal were their predecessors 
might have been difficult to prove if challenged 
but fortunately again for them that point 
was admitted by the plaintiffs in the Court 
below. 
‘.In the view we take of the case it is 
unnecessary to go into the question whe- 
ther the defendants if they had been 
proved to be tenants conld have set up 
an adverse title as froprietors without 
first surrendering the lands. 
The result is that the 
decreed and the suits dismissed. 


appeals are 


As owing to the gross negligence of 
those who were instructing Mr. Das, we 
have not been furnished with many of the 
necessary papers and much avoidable labour 
has in consequence been thrown upon the 
Court, we do not allow the defendants 
costs in any Court, 

JwaLa PRASAD, J.—-The plaintiffs are 
proprietors of a makal known by the name 
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of Amirpur dabar. The lands in snuif 
are situate in the said mahal. The 


principal defendants have been recorded ag 
tenure-holders in respect of the lands in 
suit without any rent. In the remark 
column of the Record of Rights the right 
of the principal defendants is shown as 
that of “malikana.’ The plaintiffs claim a 
declaration that the aforesaid entry in the 
survey records is Incorrect and pray for 
a declaration that the defendants are the 
tenants of the plaintiffs in respect of the 
lands in suit and are liable to pay rent 
for the same to the plaintiffs. The fact 
appears to be that no revenue was paid 
for the lands included in the said mahal 
prior to 1838 when they were first resumed 
by ‘Government under Regonlation I! of 
181 and settled with the plaintiffs’ 
predscessor, one Musammat Umatul Zahora, 
The settlement of the mahal became 
permanent in 1839 and the said Musammat 
Umatul Zahora became the proprietress of 
the mahal. The reasons upon which the 
lower Court has decreed the suit are 
that in the aforesaid resumption proceedings 
of 1838 all the lands of the mahal including 
the land in suit were treated by Govern- 
ment as mal lands and were assessed to 
revenue by Government and were shown 
as rent-paying lands in the khasra prepared 
by Government for the purpose of assess- 
ment of revenue on the mahal. On the 
above facts the lower Appellate Court 
has decreed the plaintiffs’ suit declaring 
that the defendants are liable to pay rent 
for the lands in suit because the lands 
are situate within the ambit of the zemindari 
of the plaintiffs and were shown as rent- 
paying lands in the aforesaid khasra 
prepared by Government and hence the 
relationship of landlord and tenant existed 
between the predecessors of the plaintiffs 
and those of defendants in 1838 and 
continues up to the present moment. I 
do not think that the faots found by the 
Court below are sufficient to hold that the 
defendants or their ancestors are tenants 
of the lands in suit of the plaintiffs and 
are liable to pay rent for the same. It 
has been found as a fact by the Court 
below that since the plaintiffs’ predecessors 
became tenants in 1838, no rent has ever 
beer dokected from the defendants in 
respect of the lands in suit, There ig 
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nothing to show that prior to 1888 there 
was any relationship of landlord and 
tenant between the predecessors of the 
plaintiffs and those of the defendants and 
that the lands were rent-paying af all. 
On the other hand no revenue was paid 
for these lands to Government before the 
resumption of the lands in 1838, as the 
persons in possession of the lands claimed 
to hold them as  revenue-free lands. 
Presumably the defendants’ ancestors held 
the lands in suit without payment of any 
rent or revenue, 

The mere entry in the khasra prepared 
by Government for the purpose of settle- 
ment or for the purpose of assessment of 
revenue does not create a contract of 
tenancy with the persons entered in the 
khasra as tenants of the lands for the 
simple reason that the persons so entered 
-are not parties to the khasra and are not 
bound by the entries made therein. 


The other mode of creation of relationship 
of landlord and tenant is the payment of 
rent to the landlords as proving an implied 
contract of tenancy. As held by the Court 
below no rent was ever paid by the 
defendants’ predecessors or the defendants 
to the landlords. The learned District 
Judge has based his finding of fact, that 
the defendants were tenants paying rent 
to the proprigtress of the mahal, on the 
sole ground that after the creation of the 
mahal in 1838 as a revenue paying mahal 
the predecessors of the plaintiffs received 
from Government the exclusive right to 
collect rents for all the lands falling within 
the ambit of the village. This fact alone 
does not necessarily lead to the inference 
that the defendants were tenants paying 
rent to the proprietors of the mahal in 
1838. To apply the well-recognized 
principle ‘once a tenant always a tenant’ 
it must be proved that the defendants or 
their predecessors were tenants at one 
time. The entry in the khasra of 1888 
or the fact that the plaintiffs are zemindars 
of the estate in which the lands are 
situate is not sufficient to prove that the 
holders of the lands are tenants of the 
plaintiffs. There 1s absolutely no evidence 
in: this case that the defendants or their 
predecessors were ever tenants of the lands 
in suit, The finding of the Cofrt below 
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is, therefore, without any evidence and is 
liable to be set aside in second agpeal. 


There: is no doubt that the predecessors 
of the defendants have ever since 1838 
been asserting the right to hold the lands ` 
as proprietors of the lands independently 
of Umatnl Zahora, the settlement holder: 
Exhibit 3, kAasra of 1888, clearly showa 
in the heading that the predecessors of 
the defendants, Girwar and Sheodayal, weré 
mentioned there as kabiz, a term whigh is 
applied always to the holders or possessors 
of the estate claiming to hold the estate 
as maliks with whom the settlement may 
or may not have been made. Even if this 
description of the predecessors of the 
defendants in the khasra of 1888 be 
doubtful or inconclusive as showing that 
they were entered as maliks, it is clear 
that in 1840-42 in the thkakbast khasra 
the predecessors of the defendants are 
shown as maliks, in respect of the lands 
in dispute. This was a clear assertion of 
a title adverse to the plaintiffs’ predeces- 
sors by the predecessors of the defendants over 
the lands in suit in 1840-42. This assertion is 
repeated in the application filed by the descend- 
Land 
Registration Department in 1877, for 
recording them as proprietors of a share 
in the Mahal Amirpur Jabar on the 
ground that they were proprietors of 
Amirpur Rup which they said was a khap 
or dakhla of Amirpur Jabar in which the 
lands in dispute are situate. No donbt 
the application for being recorded as maliks 
of a share in Jabar was refused on the 
ground that the settlement holder of the 
estate Amirpur Jabar was Amatul Zahora 
and that the lands of Amirpur Rup had 
no separate existence and were merged in 
Amirpur Jabar, There was, however,. a 
reservation in the judgment of. the Land 
Deputy Collector that his order would not 
prejudice the rights to possession of the 
lands, if any, held by the defendants’ 
predecessors. Be that as it may, there 
was a clear assertion of an adverse title 
in the presence and to the knowledge of 
Umatul Zahora, the predecessor of the 
plaintiffs, who was a party to the land 
registration case. ‘The lower Court says 
in its judgment that ordinarily the entry 
in the thakbast ‘khasra of 1840-42 and 
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the land registration application would 
operate ag assertion of adverse title against 
the landlords, but the learned District 
Judge refuses to treat them as such in the 
circumstances of the case. I do not see 
any reason why the above facts would 
not constitute an assertion of adverse title 
in favour of the defendants’ predecessors. 
The above documentary evidence, coupled 
with the fact that the defendants or their 
predecessors never paid any rent for the 
lafids in suit, go to show that they have 
been all along claiming to hold possession 
of the lands as proprietors thereof, and 
defying the title of the plaintiffs or their 
predecessors therein, and their right to 
claim rent for the same. 

Moreover, the lands were resumed under 
Regulation II of 1819 in 1838 and in 
that year the right was asserted by 
Government to assess revenue upon. the 
lands in question along with the other 
lands of the village which constitute the 
present Mahal Amirpur Jabar. 

The plaintiffs took settlement of the 
mahal from Government in 1838. The 
right to claim revenue orrent, therefore, 
accrued either to Government or, after 
the settlement *with the plaintiffs, to the 
plaintiffs in 1838, That right was not 
exercised by the plaintiffs within the 
statutory period. The right of the plaintiffs 
is, therefore, obviously barred now to claim 
any rent in respect of the lands or to 
a declaration that the lands are liable to 
pay rent. It does not matter whether the 
Ignds were actually treated as mal lands 
at the time of the resumption proseedings 
or treated as lakheraj lands: Musammat- 
Bunnoo v, Moulvie Ameeroodeen (3). 


For the above reasons I agree that 
the appeal should be decreed and the 
plaintiffs’ suit should be dismissed with 
costs throughont. 


Appeal allowed. 
(3) 23 W. R. 24, 
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‘PUNJAB CHIEF COURT. 
Seconp Orvik Apgar No. 789 or 1916. 
May 380, 1916. 

Present:—-Mr. Justice Shah Din. 
RAH MAN—Devrenpant—APPELLANT 
VETSUS 
KARIM BAKHSH —PLAINTIFEF AND OTHERS 


—— D&FENDANTS— RESPONDENTS. 

Custom—Succession—Childless proprietor —Cognates 
rights of —Riwaj-i-am, entry in, construction of. 

Tho general principle of the Customary Law of 
the. Punjab is that in the absence of all agnates of 
a childless proprietor any cognate, however distantly 
related to him, is entitled to succeed to his property 
in preference to the proprietary body of the village. 
[p. 114, col. 1.) : 

Jhindu v. Gopala, 15 Ind. Cas, 256; 135 P. W. R, 
1912; 235 P. L R. 1912, followed. 

A Riwaj-i-am contained an entry tothe effect 
thatin the absence of the sister and the sister’s issue 
of a childless proprietor who leaves no agnates, his 
property goes first to the proprietors of the thulla, 
then to the proprietors of the patti and last of all to 
the proprietary body of the village: 

Held, that the entry must be construed as laying 
down the principle that in the absence of the agnates 
of a childless proprietor his cognates can claim to 
succeed to his property; and the specific mention of 
the sister and „sister's issue must be taken to be 
merely an illustration of the principle that the 
cognates have a right to succeed before the general 
body of proprietors, [p. 114, cols. 1 & 2.) 


Second appeal from the decree of the 
District Judge, Ludhiana, dated the 20th 
January 1916, varying that of the Subordi- 
nate Judge, 2nd class, Ludhiana, dated the 
27th October 1915, dismissing the suit. 


Mr. Abdul Ghani and Pandit Rambhaj 
Datta, for the Appellant. 

Messrs. Devi Dayal and Ahmad Hassan, 
for the Respondents. 


JUDGMENT.—The fasts of this case 
are fully stated in the remand order made by 
Mr. Craik, District Judge of Ludhiana, on 
the lst April 1915, and also in the judgmente 
of Lala Munshi Ram, Subordinate Judge, 
dated the 27th October 1915, and in the final 
judgment of Mr. Ross, District Judge, dated 
the 20th January 1916. The sole question 
for decision in this sacond appeal is whether 
the plaintiff-respondent, Karim Bakhsh, has 
a right of pre-emption as against the vendeee 
in respect of the sale of land made by Golu 
by a registered deed dated the 12th December 
1912; and this depends upon whether Karim 
Bakhsh would be entitled to inherit the pro- 
perfy in suit in the event of the vendor’s 
GdeceaBe in preference to the vendees, The 
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plaintiff is the father’s sister’s son of the 
vendor and is also a proprietor in the village 
in which the land in suit is situate; while 
the vendees are proprietors in the village 
but are in no way related to the vendor. 
The vendor and the vendees belong to the 
manjh got of Rajputs while the plaintiff, 
who is also a Rajput, belongs to the ghorewahk 
got.- Admittedly the parties belong to the 
same village. 


The question for decision is whether the 
plaintiff, who is the father’s sister’s son 
of the vendor and is like him a Rajput 
though belonging to a different got, would 
have a right to inherit the land in suit 
on the death of the vendor without issue 
in .preference to the vendees who belong 
to ‘the same got of the Rajputs as the 
vendor and are members of the village pro- 
prietary body. The District Judge has 
anawered this question on the affirmative; and 
aftér hearing arguments, I agree in his view. 
A similar question was considered by a 
Division Bench of this Court in the case of 
Jhindu y. Gopala (1), where it was held that 
the general principle of the Customary Law 
ig that in the absence of all agnates of a 
childless proprietor any cognate, however dis- 
tantly related to him, is entitled to succeed to 
his property in preference to the proprietary 
body of the village. 


Counsel for the vendees has tried to dis- 
tinguish the deßision just cited from the 


present case, on the ground that here according 


to the entry in the Riwaj-i-am relating to 
Mubammadan Rajputs of Tahsil Ludhiana, in 
the absence of the sister and the sister’s issue 
ofa childless proprietor who leaves no agnates, 
his property goes first to the proprietors of 
the thulla, then to the proprietors of the 
a patti and last of all to the proprietary body of 
the village. It is urged that under this pro- 
vision of the Riwaj-7-am the plaintiff as 
father’s sister’s son of the vendor would be 
excluded from succession altogether, and that 
in the event of the vendor’s death the land 
in suit must go to the vendees as mem- 
bers of the proprietary body. In my opinion 
the entry in the Rzwaj-i-am in question must 
be construed as laying down the principle 
enunciated in Jhindu v. Gopala (1), that in 


1) 16 Ind, Cas, 266; 185 P. W, R. 1912; a eel 
R. 1912. 


Ps 
t 
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the absence of the agnates of a childless pro- 
prietor his cognates can claim to eucceed to 
his property; and the specific mention of the 
sister and sister’s issue in the Riwaj-z-ame 
must be taken to be merely an illustration of 
the principle that the cognates have a right 
to succeed, before the general body of pro- 
prietors, whether in a thulla or in a patti or 
ina village. ‘The intention certainly was not 
to limit the succession to cognates of a’ 
certain degree; and I must hold that the 
plaintiff, who is the father’s sister’s son of the 
vendor, can claim the benefit of the rule laid 
down in the Riwaj-i-am. 

For the above reasons, I agree with the 
District Judge in holding that the plaintiff 
would be entitled to succeed to the land in 
suit in the event of the vendor’s death in 
preference to the vendees, and it follows that 
his right of pre-emption is superior to that 
of the vendees. 

The appeal fails and is dismissed 
costs, 


with 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. | 
Seconp Civit Appear No. 136 og 1916, 
January 3, 1917. 
Present:—-Mr. Justice Parlett. 
MAUNG PO HAN—-APPELLANT 


VETSUS z 
MA WA THA -— ResPONDENT. 

Buddhist Law, Bur mese— Divorce —Desertion, what 
constitutes, 

A single incident of ill-treatment by her husband's 
mother or sister does not entitle a Burmese Buddhist 
women to refuse to return to her husband’s house, 
and if under these circumstances she stays away for 
more than one year it constitutes desertion on her 
part. The fact that tha husband refused to provide 
her with maintenance during that period does not 
convert itinto the equivalent of desertion by him. 
She being the sinning party is not entitled to a 
ae with a share of the joint property. [p. 116, 
col. 1, 

Thein Pe v. U Pet, 3 L. B. R. 176, distinguished. 

Mr. May Oung, for the Appellant. 


Mr. Maung Pu, for the Respondent, 


JUDGMENT.—The respondent sued for 
a divorce from her husband, the applicant. 
In her plaint she alleged that the parties 
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were marred in Tagu 1274 and on the 
4th Waxing of Pyatho in the same year 
she had to return to her native village to 
tend a sick brother, and there she too fell 
ill but her husband did not come and look 
after her ; that on her recovery she return- 
ed to her husband’s village to find that he 
had made away with some of the joint 
and kanwin property; that a dispute arose, she 
took possession of the remaining property, 
but fie took it from her by force and treated 
her so that she could pot live in her 
parents-in-law’s house, and she left it, still in 
' Pyatho 1274; that he came and called her 
to return to him, but as he declined to 
provide her with a house of her own, she 
remained living apart; that for about three 
years he failed to carry out his marital 
duties or to provide anything for her main- 
tenance and has married another wife; and 
that, therefore, she has acquired the right 
to claim a divorce. She desired to reserve 
her right to sue for her share of the joint 
and kanwin property till after she had ob- 
tained her decree for divorce. 

In his written statement the defendant 
alleged that he had called her back on her 
recovery from hèr illness, but she had 
refused to come with him; that she sub- 
sequently came to his house and took 
possession of certain articles of joint property 
worth Rs. 505 and took them away; that he 
repeatedly asked her to return to him and 
promised her a separate house, but she 
refused, and he accordingly took another 
wife; that as she had sufficient property to 
maintain herself, he was not bound to 
maintain her, and that as he had not failed 
in his duty towards her she was not entitled 
to a divorce. 

The only issue framed was whether 
plaintiff had sufficient ground for a divorce. 


The Township Court’s findings are rot 
very clearly expressed, but they appear to 
be as follows:—that on plaintiff’s return to 
her mother-in-law’s house, a quarrel ensued 
between her and her mother-in-law and 
sister-in-law, and the latter forcibly deprived 
her of certain kanwin property, and she 
left the house, empty-handed; that she was, 
therefore, justified in demanding a separate 
house and in not returning to him when he 
declined to provide it; that it was not 
proved that she had sufficient means to 
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maintain herself, but that she was maintained 
by her mother; but that it was purely a case 
of desertion by the wife for more than one 
year without the husband giving her any 
maintenance, and that she was entitled 
to a divorce under section 17, Book V of 
the Manugye Dhammathat. A decree for 
divorce was granted to her though it 
is not expressly s> stated to be a divorce 
as for the husband’s fault. The husband 
appealed on the grounds that her right to a 
divorce was not made out, that it should 
have been held that the wife had means to 
maintain herself, and that the decree was 
bad in law and against the weight of evidence 
and probabilities. 

The District Court does not appear to 
have considered the disputed matters of 
fact, but held that the section of 
Manugye quoted above gave the plaintiff 
a right to claim a divorce on the authority 


of Thein Pe v, U Pet (1) The Dis- 
trict Judge writes: “The point seems 
to be not that the husband is in fault, 


but that the wife has shown a fixed 
determination to give up her husband. 
The principle would appear to be that if 
a woman leaves her husband for one year 
without his consent and during that time 
accepts nothing from him, she is entitled 
to a divorce, as there must be a real 
estrangement between the pafties and very 
little hope of reconciliation.” The appeal 
was dismissed. I am unable to find either 
in the text or in the ruling cited authority 
for the principle deduced aboye. On the 
contrary the majority of the Bench held 
that tbe texts agreed in the principle 
stated as follows: “On the one side is 
the husband or wife who is in fault, on 
the other is the wife or husband who 
has been deserted. They give fo the party 
who is sinned against the right to be no 
longer bound by the - marriage-tie”. The 
party who is at fault, 2. e, the deserting 
party may, under other provisions, be able 
to obtain a divorce on surrender of all 
the joint property, bat the District Court’s 
decree does not specify that the divorce 
is on such terms. The plaintiff never 
asked for any such decree and from the 
whole circumstances of the case it appears 
hd ¢ 


(1) 3 L, B, R, 176. 
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probable that she does not want such a 
decree: what she wants is clearly a decree 
entitling her to a share of the property, 
and the District Judge did not consider 
whether-on the evidence she was entitled 
to one. This is made a ground of appeal 
in this Court, and it is, therefore, necessary to 
examina the evidence in the case. The 
plaintifi’s case is that the whole root of 
the trouble is the enmity towards her of 
her husband’s mother and sister, which 
rendered it impossible for her to return 
to her husband.in their house. There is 
only her own evidence cn the point, and 
that seems to me to show that the 
disagreement between them was neither 
serious nor of long standing. There is no 
suggestion that they ever ill-treated her 
before ske went to nurse her brother. On 
her return she says she immediately 
began to enquire about certain kanwin 
property and as she was not satisfied with 
defendant’s explanation they quarrelled. She 
then took some of the remaining property 
to convey it to her mother’s house, but her 
mother-in-law forcibly took it away from 
her and beat her, and she left the house. 
There is nothing to show she ever returned 
to it, and this is all the evidence there 
is of ill-treatment by her mother-in-law. 
It is not suggested that she ever attempted 
to effect a reconciliation or establish more 
amicable relations, and I do not consider 
that this one incident afforded a reasonable 
ground for her obstinate refusal to return 
to their house. There is some evidence 
that defendant did promise to provide a 
separate house, but nothing came of it, 
though I am inclined to think from the 
evidence as a whole that had plaintiff had 
any real desire to re-join her husband this 
diffculty might have been overcome, As 
it is, ik appears to me that plaintiff had 
not sufficient ground for refusing to return 
to her husband, consequently that the deser- 
tion was by her and the fact that he did 
not provide her with maintenance does not 
convert it into the equivalent of desertion 
by him. It follows that in my view plaint- 
iff was not entitled to a divorce on the 
grounds put forward and in the terms asked 
for in her plaint, and that her suit should 
be dismissed. I, therefore, reverse #he detree 
of the lower Courts and dismiss the suit 
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with costs thronghont, Advocate’? fees in this 
Court two gold mohurs. 
Appeal allowed. 
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PUNJAB CHIBF COURT. 
Second Civit Appear No, 443 of 1919. 
November 18,1916. e 
Present:—-Mr, Justice Shah Din and 
Mr. Justice Leslie Jones. 
MUHAMMAD AHMAD AND OTHERS— 
PLAINTIFFS— APPELLANTS 
VETSUS 
MUHAMMAD FAZAL AND anotasr— 
= Devenpants—ResponpenTs. 

Limitation Act (IX of 1908), s. 283—“Continuing 
wrong” —Occupation of balakhana of mosque for resi- 
dential purposes— Muhammadan Law—Hujra of 
mosque, whether forms part of mosque. 

The occupation of a balakhana over a mosque for 
purposes of private residence is an act of desecration 
of a place of worship and amounts to a “wrong”, and 
itis a “continuing wrong” so long as the occupation 
lasts and a fresh period of limitation, under section 
23 of the Limitation Act, begins to run at every 
moment of the time during which the occupation 
continues. [p. 118, col. 1.] 3 
_ A hujra of a mosque forms part of the mosque and 
is wakf property, and, iherefore, the occupation of the 
upper storey of the hujra for purposes of private 
residence is as wrongful as the occupation of a bala- 


Sle the prayer-hall of the mosque. [p. 118, 
col. 2, 


Yad Aliv Mubarak Ali, 2 Ind. Cas. 197; 58 P. R. 
1909, distinguished. | 

Second appeal from the decree of, the 
Additional Divisional Judge, Delhi, dated 
the 3rd December 1912, reversing that of 
the Subordinate Judge, Ist clays, Delhi, 
re the 29th May 1912, decreeing the 
claim. 


The Hon’ble Pandit Sheo Nerain, R.B. for 
the Appellants, 


Mr. Badri Nath Kopur, for the Respond- 
ents, 


JUDGMENT,.—The suit which has given 
rise to the present appeal was brought by 
the plaintiffs-appellants against the defend- 
ants-respondents to obtain the following 
reliefs:— 

fa) For a declaration to the effect that 
the defendants had no right to reside with 
their families in the mosque referred to ip 
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tha body of the plaint or in any portion 
thereof. 

(b) For a perpetual injunction restrain- 
ing the defendants from residing in the 
upper storey of the mosque and thereby 
causing desecration of this place of wor- 
ship. 

(c) For ejectment of the defendants from 
the upper storey of the mosque. 

The dispute between the parties related 
to @ mosque in katra Rowri in the city 
of Delhi* over which the defendants, who 
are brothers, had built a dalakhana and in 
which they both resided with their families, 
and there was also a dispute regarding a 
hujra situate on the southern side of the 
mosque. The Subordinate Judge who tried 
the suit granted a decree to the plaintiffs 
substantially in terms of the reliefs sought 
by them, except that he dismissed their 
suit as to the hujra, which he held did 
not form part of the mosque proper and 
could, therefore, be used and occupied by 
the defendants for purposes of residence. 
From the decree of the Subordinate Judge 
both parties appealed to the Divisional 
Court, and the learned Divisional - Judge, 
while substantially agreeing with the Sub- 
ordinate Judge on the merits of the plaint- 
iffs’ claim, dismissed the suit: on the 
ground that it was barred by limitation. 
According to the learned Judge, defendant 
No. 1 Muhammad Fazal, who was found 
by the Subordinate Judge to be mutawulli 
of the mosque in question, had _ bean 
occupying the balakhana over the mosque 
as a private residence since 1903; and as 
the plaintiffs instituted their suit in 1912, 
4, e„ more than six years after the said 
defendant had bnilt the balekhana and 
begun to use it as a private residence, it 
was barred by time under Article 120 
of the Limitation Act. The Divisional 
Judge cited Yad Ali v. Mubarak Ali (1) in 
support of his view. 

In second appeal it bas been contended 
by the learned Advocate for the plaintiffs- 
appellants that the decision of this Court, 
Yad Ali v. Mubarak Ali (1), on the strength 
of which the learned Divisional Judge has 
dismissed the suit, is not applicable to this 
gase, which is governed by section 23 of 
the Indian Limitation Act; that it is 


(1) 2 Ind. Cas. 107; 58 P. R. 1909, 
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erroneous to say that a cause of action 
accrued to the plaintiffs against the defend- 
ants once and for all in 1903, when the 
defendants are found to have built the 
balakhina in question; and that the occu- 
pation of the balakhan1 over the mosque 
by the dasfendants for purposes of private 
residence is a “continuing? wrong within 
the meaning of section 23 aforesaid, so 
that a fresh period of limitation begins 
to run at every moment of the time 
during which the wrong continues. We 
think that this contention is perfectly sound 
and must be allowed. 

In Yad Ali v. Mubarak Ali (l) it was 
held by this Court that the limitation 
applicable to a suit for a declaration that 
the mutaw ills and imam of a certain mosque, 
by reason of a change in his religious 
views at variance with the beliefs of the 
founders of the institution and of the body 
of worshippers, was liable to be dismissed 
from his office, was that contained in Article 
120 of the Second Schedule of the Indian 
Limitation Act of 1877, and that the period 
began to run from the date when such 
change took place. On behalf of the plaint- 
iffs in that case; who had sued for the 
ejectment of the mutawall: and imam from 
the mosque on the ground of his having 
changed his religious views, it was contended 
that the plaintiffs as representing the 
congregation had a continuing right to the 
imam of the mosque holding religious 
views in consonance with theirs and that, 
therefore, a fresh pericd of limitation began 
to ran at every moment .of the time during 
which the enjoyment of that right was 
withheld from the plaintiffs, With regard 
to this contention the Judges observed as 
follows at page 186* of the report: 


“The second contention, though plausible 
at first sight, has, we consider, no force 
at all, as section 23 of the Limitation Act 
ean have no application to a case like the 
present, Here the alleged change of religious 
views on the part of the defendant, which 
constitutes the plaintiffs’ cause of action 
took place once for all in 1891, and in 
no sense of the term was this change a 
‘wrong’ constituting an invasion of a civil 
right vested in the plaintiffsas worshippers 


ate th® nosque, of which the defendant is 


~ *Page of 63 P. R, 1909— Ed, 
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the Imam. Even if the alleged change was 
a ‘wrong’ qua the plaintiffs, it exhausted 
itself as soon as it took place, and the 
subsequent persistent adherence by the 
defendant to his newly adopted views 
cannot properly be described as a continuing 
change’ amounting toa continuing wrong’, 
such as is contemplated by the terms of 
section 23 of the Act.” kus 

The present case is clearly distinguish: 
able from Yad Ali v. Mubarak Ali (1), 
so far as the applicability of section 23 
of the Act is concerned. Here the occu- 
pation by the defendants of the balakhana 
over the mosaue for purposes of private 
residence is an act of desecration of a place 
of worship which indisputably amounts to 
a “wrong”, and the wrong isa continuing 
wrong” so long as the occupation lasts in the 
game sense in which, for instance, a nuisance 18 
a continuing wrong which gives rise to 8 
canse of action de die in diem; and, there- 
fore, under section 23 aforesaid a fresh 
period of limitation began. to run in favour of 
the plaintiffs in this case at every moment of 
the time during which the defendant’s occupa- 
tion of the balakhkana has continued. The 
plaintiffs’ cause of action is not the erection 
of the balakhana by the defendants in 
1903 which took place once and for all 
in that year, but it is the occupation of 
the balakhana by the latter fora purpose in- 
consistent with the use of the mosque as 
a place of worship after its dedication to 
divine service. Their occupation 18 an 
actionable wrong, which may be objected 
toatany moment of time by any Muham- 
madan who has a right to use the mosque 
as a place of worship, and the circumstance 
that the balakhana was first erected in 
1903 and has,it may be assumed, stood 
in the same condition ever since, did not 
give rise to a cause of action which can 
be said to have exhausted itself; a fresh 
right to sue acernes to every worshipper 
at the mosque who objects to the balakhina 
being used for purposes of private residence 
and whose objection is disregarded by the 
person in occupation of that balakhana, 
In our opinion, therefore, section 23 of 
the Limitation Act applies to the present 
case and the learned Divisional Judge 
was wrong in dismissing the suit as harred 
by limitation. iii 
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_ In the course of the argument Counsel 
for the respondents tried to support the 
decree of the lower Appellate Court dis- 
missing the plaintiffs’ suit on the ground 
that his clients’ ocoupation of: the balakhana 
over the prayer hall of the mosque for purposes 
of private residence was not “wrongful” 
according to Muhammadan Law, but he was 
unable to substantiate his position by reference 
to any authority on the subject, and we have 
no hesitation in concurring with bothe the 
Courts below in holding the use and oceu- 
pation of the balakhanu by the respondents. 
to be a wrongful act which has given 
rise to a valid cause of action to the 
plaintiffs. We are further of opinion that 
the hujra in dispute forms part of the 
mosque and must be treated as wagf pro- 
perty and that the occupation of the upper 
storey -of the hujra by the respondents for 
purposes of private residence is as “wrongful” 
as their occupation of the balakhana over 
the prayer-hall of the mosque. The Sab- 
ordinate Judge was, therefore, in error in 
excluding the hujra from the decree which 
he passed in plaintiffs’ favour and.the decree 
must be amended by including the hujra 
therein. Holding as we do that the hujra 
forms part of the mosque, that part, of 
the Subordinate Judge’s decree which relates 
to the defendants’ erecting a new staircase 
for going up to the second storey of the 
hujra becomes infructuous and is hereby. 
set aside. 
We accept the appeal, set aside the decres 
of the lower Appellate Court and restore. 
that of the Subordinate Judge with the 
modifications set forth above. The plaint: 
iffa will get their costs throughout. 


Appeal accepted. 
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SWARNAMOYI DEBI V. ADU, 


CALCUTTA HIGH COURT. 
APPEAL FROM Orpse No. 553 or 1915. 

December 18, 1916, 

Present:—-Mr. Justice N. R. Chatterjea and 

Mr. Justice Newbould. 

Srimati SWARNAMOYI DEBI——DECREE- 

HOLDER-—~APPELLANT 
VET SUS 
° Sheikh ADU-—JUDGMENT-DEBTOR — 


RESPONDENT. 

Oceupaney holding, sale of, in execution of money- 
decree, validity of —Consent of tenant, absence of. 

An occupancy holding, which is not transferable by 
custom or usage, cannot be sold in execution of a 
money-decree if the tenant objects to- the sale 
although the decree-holder has cbtaine-! the consent of 
the landlord. ; 

Narayam v Nabin Chandra Chowdhari, 36 Ind. Cas. 
803; 210. W. N. 400; 25 C. L J. 351, Ram Sundar 
Karmokar v. Lochan, 38 Ind. Cas. 94°, followed. 


Appeal against the order of the District 
Judge, Dacca, dated the 10th September 1915, 
affirming that of the Munsif, 4th Court at 
Naraingunge, dated the 24th May 1915. 

Babu Gobinta Chandra Dey Roy, for the 
Appellant. 

Babu Gopal Chandra Das, for the Respond- 
ents. 

JUDGMENT.—We are of opinion that 
the Court of Appeal below is right in hold- 
ing that the occupancy holding which is 
found to be non-transferabla by custom or 
usage, could not be sold in execution of a 
money-decree, as the tenants objected to 
the sale although the decree-holder ob- 
tained the consent of the landlord. The 
same view was taken from Narayani v. 
Nabin Chandra Ohowdhart (1) and Ram 
Sundar Karmokar v. Lochan (2). We 
are further of opinion that the judgment- 
debtor raised objections to the sale, and 
that the passage relied upon in the petition 
of objection cannot be construed to mean 
that he gave his consent. The appeal ts 
accordingly dismissed with costs, one gold 
mohur. 


Appeal dismissed. 
- (1) 36 Ind. Cas. 803; 21 O. W. N. 400; 25 C. L, J. 
5 


351. 
(2) 35 Ind. Cas. 942, 
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DUNDIYA ð. GIYARE BAM. 


ALLAHABAD HIGH COURT. 
Seconp Civie Arrear No. 1384 ov 1915. 
March 12, 1917. 

Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

DUNDIYA AND otaers—PLaintirrs— 
APPELLANTS 
VETSUS 
GIYANI RAM AND otHexs—Derenpants— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882)— Mortgage — 
Decrec—Unhypothecated property, sale of, validity of. 

Under the law which existed prior tothe passing 
of the Transfer of Property Act, the mortgagee could 
proceed against either the hypothecated property or 
any other property of the mortgagor. [p. 120, col. 2.] 

Therefore, a sale of unhypothecated property of the 
mortgagor in execution of a mortgage decree held 
under that law is nota nullity. [p 120, col. 2.; 

Luchmi Dat Koori v. Asman Singh, 2 C. 218; 25 W. 
R. 421; 1 Ind. Jur. 625; 1 Ind. Dec. (x. s.) 480; Ram 
Baran Singh v. Gobind Singh, 8 A. L. J. 95; A. W.N, 
(1906) 7; 28 A, 295, relied upon. 

Second appeal from the decision of the 
District Judge, Agra, dated the 20th Septem- 
ber 1915. 

Mr. Narayan Pershad Asthana and the 
Hon’ble Dr. Sundar Lal, for the Appel- 
lants. 

The Hovwble Dr. Tej Bahadur Sapru 
and Mr. S. K. Dar, for the Respondents. 


JUDGMENT. —The facts out of which 
this second appealthas arisen are as follows: — 
The father of the present plaintiffs-appel- 
lants on the 27th of June% 1868 gave a 
usufructuary mortgage of the property now 
in suit, Khewat No. &4, to the predecessor- 
in-title of the defendants. On the 13th 
of November 1870, he gave a simple mort- 
gage of other property, Khewat No. . 83, 
to the same mortgagee. On the 18th of 
July 1874, the mortgagee brought a suit 
to recover the amount due on the simple 
mortgage. The plaintiffs were minors. Their 
father was dead. They were made defend- 
ants and Musammat Sabhedra, their mother, 
was declared to be guardian on their 
account. It appears that she had applied 
to be appointed a certificated guardian of 
these minors; that the mortgagee had 
intervened in that proceeding and had 
objected to her being so appointed a 
certificated guardian, and that his objestion 
had been successful. When the suit was 
brought on the 18th of July 1874, she 
fded? æ written statement in Court in which 
she pointed out that though she had 
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applied to be appointed a “certificated Ram Baran Singh v. Gobind Singh, (2), this 

guardian, the mortgagee had objected and plea -also has no forse. In the first of 


that he had made it impossible for her 
to defend the suit and that the suit could 
not, therefore, be maintained. She further 
pleaded that if the suit could be 
entertained by the Court, then she should 
be allowed ample time within which to 
the debt due, 


pay up Only one 
issue was framed in the case, as to 
whether or not the defendants were 
entitled to the three years’ period of 


grace for which they asked. The Court 
held in their favour on this issue. The 
claim was decreed and it was directed that 
the debt should be recovered from the by- 
potkecated property. This decree was‘pass- 
ed on the 25th of November 1874. On the 
90th of May 1879 in execution of this 
decree both Khewat No. 88 and the equity 
of redemption in Khewat No. 84 were put up 
for sale and were purchased by the mortgagee. 
The plaintiffs brought the present suit for 
redemption in the year 1915, more than 
twenty years after they had arrived at the 
age of majority. They seek to redeem 
the usufructuary mortgage of the 27th of 
June 1568. 

The two points for decision are, first of all, 
whether the decres obtained on the 25th of 
November 1874 was a nullity; and secondly, 
whether the sale of the 20th of May 1579+ of 
the equity of redemption in Khewat No. 84 was 
or was not a nullity. So far as the decree 
is concerned, it was passed at a time 
when the Civil Procedure Code of 1859 was 
in force. It is true that at the forefront 
of her so-called written statement, the 
mother stated that she was not walling 
to defend as guardian of the minors, but 
it is clear from the judgment that she 
did subsequently defend, and thatthe only 
issue in the case referred to the question 
of grace which she claimed on behalf of 
the minors and that that was decided 
in herfavour. Itis, therefore, impossible to 
hold that the decree of the 25th of November 
1874 was a nullity. In regard to the 
sale of the equity of redemption in Khewat 
No. $4, in view of the decision in Luchmé 
Dat Koori yv. Asman Singh (1), which was 
followed aud accepted by this Court in 


(1) 2 0. 218; 26 W. R. 421; 1 Ind. Jur. 626 f Ind 
Dec, (N. 8.) 480, | 


the two above-mentioned cases the decree 
passed, though not worded exactly the same 
as the decree which we are now consider- 
ing, was prastically and actually to the 
game effect. Itran: “That the claim be 
decreed; that the plaintiff recover the 
amount with costs and interest, and that 
the decree be executed against the property 
specified inthe bond.” At page 220 of he 
report, the judgment runs as follows— ‘We 
have had the decree read to us and we consider 
this to be not such a decree as we know is 
sometimes made, namely, a decree restrict- 
ing the parties in the first instance to the 
sale of the mortgaged property. But it is 
a decree against the mortgagor generally 
coupled with what is called a declaration of 
the lien, a declaration which it is exceeding- 
ly common to insert in decrees against mort- 
gagors upon a bond of this nature. The 
bond also,,,was not only a bond pledging the 
property, buta bond which made the party 
personally liable for the money. Now, upon 
a decree of that kind, we have no hesitation 
in holding that a person may in law proceed 
either against the person.or against the 
mortgaged property specified in the decree”, 
The decree which we are considering in the 
present case was to the same effect and it 
is clear that under the decree, as the law 
then existed prior to the passing of the 
Transfer of Property Act, the mortgagee 
could proceed against either the hypothecated 
property or any other property of 
the mortgagor. In the present case 
he proceeded both agains&é the mort- 
gaged property and also against other pro- 
perty. All these properties were put to 
sale. It is impossible to hold that this 
sale wasa nullity. In this view the appel- 
lants’ right to the property was lost many. 
years ago and is nolonger vested in them. 
The appeal, therefore, fails and is dismissed 
with costs, including fees on the higher 
scale. 
Appeal dismissed, 


(2) 3 A. L. J. 95; A. W. N. (1806); 7; 28 A. 295, 
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LOWER BURMA CHIEF COURT. 
Civit Revision No. 104 or 1916. 
January 24, 1917. 

Present: —Mr. Justice Parlett. 
KUNBHA HAJI RAGHAW — PLAINTIFF— 
APPLICANT 
VErsus 
MOTICHAND MAKANJI SHAH— 


DEFENDANT— RESPONDENT. 
Compensation, suit for— Breach of contract—Damages, 
assessment of—Court, discretion of-—Revision— High 
Court, power of interference of. 

In awarding compensation in cases of breaches 
- of contracts to serve fora fixed period, the amount 
of compensation should be assessed with reference 
to the length of service rendered, 

Ordinarily the exercise of discretion by a lower 
Conrt in awarding compensation cannot be questioned 
in revision, but such interference is called for in 
cases where there has been no real exercise of 
discretion at all. 


Mr, K. B. Banerji, for the Appellant. 

Mr. Halkar, for the Respondent. 

JUDGMENT.—The only question raised 
is whether the amount of compensation 
awarded is reasonable. The respondent’s 
Advocate urges that the exercise of discre- 
tion in awarding compensation should not 
be questioned in revision. Ordinarily no 
doubt that is sọ, but here it seems open 
to question whether there really was any 
such exercise, the Court having apparently 
held that the sum agreed upon by the 
parties would in any oase of a breach of 
the agreement be a reasonable sum to 
award, The agreement appears to have 
been for a lump sum of Rs. 1,010 for 
two years’ work, its division into Rs. 785 
for the first year and Rs. 225 for the 
second being expressly made merely for 
purposes of calculation, should any become 
necessary. If, therefore, the defendant left 
. the plaintiff’s service before working his 
full two years, he would be entitled to no 
pay. If the breach occurred very near 
the beginning of the term of the agreement, 
the amount of wages forfeited would be 
small and plaintiff could recover reasonable. 
compensation not exceeding Rs. 200. If, on 
the other hand, the breach occurred very 
shortly before the two years expired, 
plaintiff would get nearly two years’ work 
for nothing, and it would not be reasonable 
to allow him the full Rs. 200 compensa- 
tion in addition unless, as is not the case 
here, he could show he had actually suffered 
loss to that extent. Clearly, therefore, it 
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is reasonable that the compensation should 
be decreased with the increase in the 
length of service rendered to the plaintiff 
by the defendant. In the present case he 
had rendered more than three-fourths of 
the full term agreed upon and I think it 
reasonable to reduce the compensation in 
that proportion. 

I modify the decree to one for Rs. 347-12.9 
and costs. Respondent will pay applicant’s 
costs in this Court, Advocate’s fees two gold 
mohurs. 


Decree modified, 





PUNJAB CHIEF COURT. 

Second Civic Aprgat No. 1460 or 1913 
December 8, 1916. 
Present:— Mr. Justice Shadi Lal and 
Mr, Justice Broadway. 

TARA CHAND AND oraers—Derenparts 
— APPELLANTS 
VErSUs 
KANSHI RAM— Pratntise—Responpent, 

Hindu Low—Alienation—Widow, alienation by— 
Reverstoner, nearest, consent of, effect of—Lapse of time 
— Burden of proof—Presumption. 

An alienation bb a Hindu widow of her deceased 
husband's estate without justifying legal necessity is 
not validated by the consent of the nearest rever. 
sioner unless, in a case in which the alienation relates 
to a portion of the estate only, it is found on the facts of 
the case that such consent gives rise to a presumption 
either of the existence of necessity or reasonable 
enquiry and honest belief as to its®xistence. [p. 128, 
col. 2; p. 124, col. 1.] 

Devi Das v. Raja Khan, 24 Ind. Cas, 417; 91 P. R. 
1914; 209 P. L. R. 1914; 150 P. W. R. 1914, followed, 

Such presumption can only be rebutted by cogent 
proof of the absence of lawful necessity. fp. (24, col, 
1 


Debi Prosad v. Chowdhury v. Golap Bhagat, 19 Ind, 
Cas. 273; 40 O. 721;17 C. W. N. 701; 17 C.L. J. 499, 
referred to. 

Strict proof of legal necessity for an alienation 
should not be insisted upon aftera lapse of many 
years. |p. 124, col. 2. ] 

Labh Singh v. Gopi, 15 P. R. 1908; 65 P. L. R. 1903 
referred to. 

Second appeal from the decree of the 
Additional Divisional Judge, Shahpur at 
Lyallpur, dated the 8th April 1913, revers- 
ing that of the District Judge, Jhang, dated 
the 22nd December 1910, dismissing the 
claim. 

Mr. Beechey and Mehta Bahadur Chand, 
for the Appellants, 

The Hon’ble Pandit Sheo Narain, R. B., and 
Mr. G8kal Chand Narang, for the Respondent. 

JUDGMENT.—The following pedigree- 
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table will assist in explaining the circum- 
stances of this case:— 


JASSU RAM 





Ganga Ram Das Ram Raja Ram 


Bhawani Ditta Wasanda Ram Kanshi Ram, 





| plaintiff, 
Musammat (Widow) ` 
Jai Devi. 
ogi 
Sawaya Ram Devi Das Jawala Das Bhagwan Das 
Maya Das, Gori Shankar, Lakbmi Das, 
died childless. alive, died heirlegs. 
( seth 
Sobha Bam Sain Ditta, 
alive. died leaving widow. 


Bhawani Ditta died many years ago 
and prior to 1869, leaving Musammat Jai 
Devi his widow who succeeded to a life- 
interest in his estate. She was the lambar- 
darni of Mauza Jharki and her brother-in- 
law Wasanda Ram acted as sarbrah for her. 
The parties are admittedly governed by 
‘Hindu Law, and the said Wasanda Ram was 
the nearest reversioner. : 

In addition to the lands in Mauza Jharki, 
Wasanda Ram and Musammat Jai Devi 
jointly owned 4 well known as Faridwala 
and on the 1¥th April 1880, they executed a 
deed of sale in fayour of Mul Chand, Ranga 
Ram and Nanak Chand, by which Wasanda 
Ram sold his half share and Musammat 
Jai Devi a quarter share in the well for the 
sum of Rs. 1,500. Wasanda Ram at that 
time was said to be 33 years of age and 
a married man. Many years afterwards 
Wasanda Ram died, and in April 1902 
Musammai ‘Jai Devi departed this life. On 
the 25th February 1910, Kanshi Ram brought 
this suit asking for possession of the land 
sold by Musammat Jai Devi, claiming to be 
the nearest reversioner and, as such, entitled 
to possession on the ground that Musammat 
Jai Devi had no power to alienate her share 
in the well and that the alienation was with- 
out necessity. The District Judge dismissed 
the plaintiff’s suit on the 22nd December 
1910, holding that the widow was compe- 
tent to alienate the property in suit “nas. 
much as there wes necessity for the sale, 
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and that Wasanda Ram, who was then the 
nearest reversioner, had assented to the sale, 
his consent having been given in good faith. 
Against this decision Kanshi Ram appealed 
to the Additional Divisiotial Judge, who 
accepted the appealand gave plaintiff a decree 
for possession of the land in suit on pay: 
ment of Rs, 232, which sum alone he found 
to have been paid for necessity. He alsa 
held that Wasanda Ram’s consent was not 
a bona fide one. Against this decisione the 
alienees have applied to this Court, and 
we have heard Mr. Beechey on their behalf 
whereas Rai Bahadur Pandit Sheo Narain 
has addressed us on behalf of the responds 
ent, The learned Judge ‘who admitted 
this appeal appears to have thought it 
doubtful whether Kanshi Ram could be 
given a decree for the-whole of the property 
inasmuch as his nephews, the grandsons of 
Ganga Ram, appeared to be entitled to at 
least one half. Mr. Sheo Narain urged that 
this question had not been raised in the 
pleadings and shonld not be ‘considered ‘at 
this stage, inasmuch as, had the point been 
put in issue, his client could have shewn 
that atthe time of the death of Musammat 
Jai Devi none of Ganga Ram’s sons were 
alive. It has been admitted that they are 
now all dead, Gori Shankar and Sobha Ram, 
two grandsons of Ganga Ram, alone being 
alive at this date. We agree with the 
learned Counsel and hold that this question 
cannot now be gone into. 

The point we have to determine is whether 
the sale in 1880 by Musammat Jai Devi 
can now be attacked by Kanshi Ram, and 
this involves the decision of two questions:— 
(1) What bearing Wasanda Ram’s consent 
to the sale has on the matter under dis- 
cussion and (2) how far there was neces- 
sity for the sale. It has been admitted 
that the property in suit was sold by 
Musammat Jai Devi for the sum of Rs. 500 
and that Wasanda Ram gave his consent to 
the sale in which he joined. It has been 
urged by Mr. Beechey that necessity _ has 
been clearly established by a reference to 
the sale deed as well as the evidence on the 
record to the extent of at least four-fifths of 
the consideration -money, He also urged 
that the consent of Wasanda Ram concluded 
the matter, and that even if the consent did 
not finally establish his case it placed the 
anus on Kanshi Ram to prove clearly and 
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unmistakably that the sale was effected with- 
out necessity. 

On the other hand Mr. Sheo Narain 
urged that necessity had not been establish- 
ed and that the consent of Wasanda Ram 
neither concluded the matter nor placed 
the onus of proving necessity on his client. 
He contended that to bind him the consent 
«must have been given in good faith and 
that the finding of the Additional Divisional 
Judge on this point against the alienees was 
conclusive and binding on this Court. 


~ À reference to the deed of sale shews 
that the consideration consisted of Rs.434-5-0 
paid in cash, and of antecedent debts to 
the extent of the balance. Mr. Beechey 
stated that the cash was paid to Wasanda 
Ram, and this point was not disputed by 
Mr. Sheo Narain. We have, therefore, to 
see how the sum of Rs. 500 was made up, 
and we find that there was a sum of 
Rs. 464 due to prior. mortgagees under a 
mortgage of 1869, the money being due in 
equal moieties by Wasanda Ram and Musam- 
mat Jai Devi. Mr. Beechey then urged that 
& decree passed against both the vendors 
òn the 2nd January 1875, under which a 
sum of Rs. 225 “was still due on the date of 
the sale, was given credit for and that a sum 
of Rs. 61 due by Musammat Jai Devi under a 


decree held -by Nanak Chand against her’ 


was -also wiped off by this sale. This, there- 
fore, totalled up to Rs. 286-9-0 plus Rs. 112-8-0 
plus Rs. 61 = Rs. 410-1-0. Mr, Sheo Narain, 
while not seriously objecting to the item of 
Re 236-9, contended that Musammat Jai Devi 
had no concern with Rs. 225 and that the 
learned Additional Divisional Judge had 
wrongly entered the decree for Rs. 61 as 
being against Musammat Jai Devi. With re- 
gard to the last contention, he is clearly 
correct, aS an examination of the decree 
shews that it was passed against Wasanda 
Ram alone. Weare inelined to hold from 
a perusal of the deed of sale itself that the 
sum of Rs, 225 was payable by Wasanda 
Ram alone. At the same time the deed 
shews that a sum of Rs. 61 was at that time 
due by Musammat Jai Devi under a decree, 
and this fact has not been refuted. in these 
circumstances it appears to us to be fairly 
clear that the sum of Rs. 235 9-0 and the sum 
of Rs. 61 were at the data of the sale pay- 
able by Musammat Jai Deyi and to that 
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extent there was necessity for the transac- 
tion. 

This means that a sum of Rs. 297-9 or 
nearly three-fifths of the consideration money 
was for necessity. With regard to the effect of 
Wasanda Ram’s consent to the sale we have 
been referred to various rulings by Counsel 
on both sides. 

Mr. Beechey cited Nobokishore Sarma Roy 
v. Hari Nath Sarma Roy (1); Pulin Ohandra 
Mandal v. Bolat Mandal (2); Bajrangi 
Singh v. Manokarntka Bakhsh Singh (8); 
Kattamoody Raghupathy v. Kattamoody 
Kannamma (4); Vinayak Vithal Bhange 
v. Govind Venkatesh Ku'karnt (5); Rangappa 
Naik v. Kamti Naik (6). He also referred 
A Mayne’s Hindu Law, 8th Edition, page 
637. 

Mr. Sheo Narain relied on Debi Prosad 

Chowdhury v Golap Bhagat (7); Hart Kishen 
Bhagat v. Kashi Parshad Singh (8) and Devi 
Das v. Raja Khan (9). 
_ It is not, however, necessary to disenss al] 
these decisions, as they were practically all 
referred to and ecousideredin Devi Das v, 
Raja Khan (9) which lays down the prin- 
ciples to be adopted without any shadow of a 
doubt. 

It was there held that an alienation by a 
Hindu widow of her deceased husband’s 
estate without justifying legal necessity is 
not validated by the consent, of the nearest 
reversioner unless, in a case in which the 
alienation relates to a portion of the estate 
only, it is found on the facts of the case that 
such consent gives rise to a presumption 


(1) 10 C. 1102; 5 Ind. Dee, (N. 8.) 737. 

(2) 85 ©, 939; 12 ©. W. N. 887; 80. L, J. 280. 

(3) 30 A. 1; 17 M. L. J. 605;12 C. W. N. 74 9 
Bom. L. R. 1348; 6 C. L. J. 766; 5 A. L.J 1; 8 M. L. 
T. 1. 35 I. A. 1; 11 O. C. 78 (P. C.). 

(4) 16 Ind. Oas. 710; 12 M. L. T. 825; 28 M. L, J, 
363; (1912) M. W. N. 1223. 

(5) 25 B. 129; 2 Bom. L. R. 820. 

(6) 31 M. 366; 18 M. D. J. +09; 3 M. L. T. 355. 

po 19 Ind. Cas. 273; 40 C. 721; 17 O. W. N. 701; 

7 C. L. J. 499. 

H B) 27 Ind. Cas 674; 42 C. R76; 17 M. L. T. 115; 19 
C. W. N. 370; 13 A, L J. 223:2 1. W. 219; 21 €. L. J, 
225; 28 M. L. J. 565; 17 Bom. L. R. 426; (1915) M. W. 
N. 611; 42 I. A. €4. 

-(9)° 26 Ind. Oas. 417; 91 P. R. 1914; 203 P. L. R, 
1914; 150 P. W, R. 1914, 
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either of the existence of necessity or reason- 
able enquiry and honest belief as to its 
existence. ‘Mr. Sheo Narain contended that 
the decision as to the consent by Wasanda 
Ram not being a bona fide one is final, and 
referred us to Sardar Begam v. Muhammad 
Sharif (10). But while we have no quarrel 
with the decision in that case, it seems 
to us that Mr. Beeshey’s contention is 
correct and that the matter was not 
put in issue in the way that it ought to 
have been. The decision is also based on 
erroneous premises, as the learned Additional 
Divisional Judge has assumed that Musam- 
mat Jai Devi was possessed of property which 
she obviously was not. A reference to pages 
Sand 9 of the printed book demonstrates 
this fact, for Musammat Jai Devi was certainly 
not in possession of the Ohah Faridwala 
lands in 1880 as they had already been mort- 
gaged with possession. 


Wasanda Ram was only 33 years of age in 
1880, his wife had already born him a 
daughter and there is no reason for supposing 
that he, at that date, despaired of further 
issue. He must, therefore, have known that 
in allowing Mussammat Jai Davi to sell their 
property he was depriving not himself but 
any possible issue of the said property. Had 
he survived Musammat Jai Devi (and he 
had no reason to suppose he would not), he 
would have sueceeded to the land which 
would then have devolved on his daughter. 

In all these circumstances if seems to us 
that his consent to this alienation must be 
regarded as having been given in good faith 
and after mature reflection with a 
full realization oof the consequences, 
Applying the principles enunciated in Deve 
Das v. Raja Khan (9) to the facts of this case, 
it appears to us that even if lawful necessity 
had not been established Wasanda Ram’s 
consent would validate this sale. 


No doubt the presumption arising from 


this consent is a rebuttable one, but we agree 


with Debt Prosad Chowdhury v. Golap Bhagat 
(7) that cogent proof of the absence of 
lawful necessity must be forthcoming before 
this. presumption can be displaced, and in the 
present case we are unable to find this proof, 


(10) 35 Ind, Cas. 555; 160 P. W. R. 1916; 68.2. R. 
1916; 3 P. L, R. 1917. 
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It must be borne in mind that Wasanda 
Ram was a young married man with every 
hope of getting male issue. Another fact 
that cannot be ignored is the length of time 
that has elapsed since. the alienation was 
effected. Mr. Beechey referred us to Labh 
Singh v. Gopi (11), in which case it was 
held thatan alienation made thirty-five years 
before suit should not be set aside, inasmuche 
as it was not equitable to put an alienee to 
strict proof of necessity after the lapse of so 
long a period, 7 

No doubt Chaita Dassya v. Madan Okan- 
dra Das (12) provides an instance of aliena- 
tion made in 1876 being set aside, but each 
case has to be decided on its own merits, and 
in the present case we not only have an 
alienation made in 1880  challengea in 
1910, but we find that although Musammat 
Jai Devi died in 1902, the suit was not 
brought till eight years later. 

Again we find that ont of the con- 
sideration money of Rs. 500, the sum of 
Rs. 297 .at least was for necessity. This 
amounts to practically three-fifths of the whole 
sum and if seems to us inequitable to 
ask the alienee after this lapse of time 
to prove necessity, with mathematical exacti- 
tude, for the whole sum. 

It is not clear what income Musammat 
Jai Devi was possessed of in 1880, but it 
seems Clear that she was, for a lady in her 
position, not in affluent circumstances and 
we accordingly hold that this alienation was 
for necessity, acd was made with the bona 
fide consent of the nearest reversioner, 
Wasanda Ram. We aceordingly accept 
this appeal and setting aside the decree 
passed by the learned. Additional Judge, 
restore that of the District Judge and 
dismiss the plaintiff’s suit with costs through- 
out. 

Appeal accepted. 


(11) 15 P. R. 1903; 55 P, L. R. 1903. 
- (12) 88 Ind. Cas. 33. 
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LOWHR BURMA CHIEF COURT. 
SPECIAL Seconp CIVIL APPEAL No, 280 or 1915, 
January 19, 1917. 

Present: — Sir Charles Fox, Kr., Chief Judge, 

and Mr. Justice Ormond. 
S. K. VELLATAPPA PILLAY — PLAINTIFF 
— APPELLANT 
VETSUS 
$ MAUNG PO HMYIN AND orsess— 


DEFENDANTS— RESPONDENTS. 

Chil Procedure Code (Act V of 1908), 9. XLI, r. 22 
— Oross-ulsections, when to be fled—Transfer of Property 
Act (IV of 1882), ss. 116—Evidence Act (1 of 1872), 
s. )09— Landlord and tenant-—Tenant for one year, 
holding over—Lease, renewal of-—Presumption. 

Order XLI, rule 22, of the Civil Procedure Code 
allows cross-objections to be filed within one month 
from the date of service of notice of appeal, or within 
such further time as the Appellate Court may see 
fit to allow. There is nothing in that rule to show 
that the further time must be granted before the 
objections are actually filed. [p. 125, col. 2.] 

When a tenant gets a holding on lease for one 
year and after the expiry of the lease continues to 
work on the holding, he must be presumed, under 
section 10S of the Evidence Act, and section 116 of 
the Transfer of Property Act, to have renewed the 
lease foranother year. [p. 126, col. 1.] 


Mr. J. R. Das, for the Appellant. 
Mr, Agabeg, for Respondents Nos. 1 and 2. 
. JUDGMENT, 

Ormonp, J.—The plaintiff-appellant sued 
the defendants for rent for the two 
years 1271-72 at the rate of 15 baskets per 
acre, 2. e., 20 baskets per 40 fathoms sqnare, 
His case was that he rented holdings Nos. 2, 
3 and 4 amounting to 108-50 acres to the 
defendants in 1271; and in 1272 he rent- 
ed the same land plus holding No. 5. The 
defénce was that only holding No. 2 and 
a part of holding No 3, making 25 plots, 
were taken by the defendants from the 
plaintiff in 1271 at the rent of 20 bas- 
kets per plot and that the rent for that 
year, Rs. 600, had been paid in full. The 
defendants deny that they took any lands from 
the plaintiff in 1272; their case jis that 
the plaintiff had no title to the lands; but 
they admit that they worked the same 25 
plots together with holding No. 5 in that 
year. The District Court gave a decree 
to the plaintiff for rent for the year 1271 at 
the rate stated by him for the portion 
of Jand only which the defendauts admit- 
ted and which the District Judge works out 
as being 42-8l acres. The District Court 
found that the plaintiff did not let out any 
land to the defendants for 1272, bu} gave 
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a decree to the plaintiff for mesne profits 
in respect of the plaintiff’s land which the 
defendants occupied; and the District Judge 
makes out that land toamount to 60°81 acres. 
On appeal to the Divisional Court by the 
plaintiff, the defendants filed cross-objections., 
The Divisional Court found that the defendants 
had paid the rent for 1271; it supported 
the District Judge’s finding that the plaintiff 
had not made outa lease to the defendants 
for 1272 and it hald that a claim for mesne 
profits cannot be sustained in a suit for 
rent; it accordingly dismissed that part of 
the- plaintiff’s claim. There was also a 
miscellaneous matter dealt with in these 
proceedings, in which the defendants claimed 
damages for wrongful attachment by the 
plaintiff. The plaintiff had arrested the 
defendant and attached his property as 
well; the District Court rightly found that 
the plaintiff was not justified in doing both 
and gave the defendant Rs. 300 damages, 
The Divisional Judge reduced that amount 


to Rs. 100. 


The plaintiff appeals to this Court; 
he contends that the cross-objections, which 
were filed by the defendants in the 
Divisional Court on the 24th of June 1915, 
more than one month after service of notice 
of the appeal, which was served on the 
defendants on the 5th of May, were wrongly 
admitted. At the time the objections were 
filed it was not noticed that they were out 
of time. Objection was raised at the 
hearing of the appeal, and the defendants’ 
Pleader put in an affidavit which showed 
that his clients were suffering from fever 
for twenty days, and lodged the appeal as 
soon asthe Ist defendant got well. The 
Divisional Judge saw no reason to reject the 
cross-objections as time-barred. Order XLI, 
rule 22, allows the cross-objections to be 
filed within one month from date of service 
of notice of appeal, or within such further 
time as the Appellate Court may see fit 
to allow. There is nothing in that rule to 
show that the further time must be granted 
before the objections are actually filed, and 
we see no reason to interfere with the Divi- 
sional Judge’s order on that point. No 
objection is taken before us on behalf of 
the respondents as to the findings of the 
District? Court that the rate of rent was 
15 baskets to the acre, or that the amount 


° 
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of land admitted by the defendants to have 
beeu leased by them from the plaintiff in 
1271 was not correctly calculated. The 
evidence as to the payment of rent by the 
defendants for 1271 is of an unreliable 
character. The onus was on the defendants, 
and the fifth witness for the defence, Po 
Meik, says that the lst defendant had 1,500 
or 1,400 baskets of paddy on his threshing 
floor. When he paid Rs. 600 for the rent 
he had sold only about 100 or 200 baskets 
of paddy to buy provisions. The District 
Judge thought that it was unlikely that the 
defendants would pay rent before selling 
their paddy. The Divisional Judge was of 
opinion that thedefendants might well have 
borrowed the money for that purpose. We 
think the District Court was right on this 
point, and the rent as caleulated by the 
District Judge would be Rs. 802-100. We 
thitk that the defendants have not made out 
the payment of the rent for 1271. There 
is a concurrent finding of the fact that the 
plaintiff did not let out more land than 
what was admitted by the defendants. 
The plaintif, therefore, is not entitled to 
more than Rs. 802-10-0 for rent for 1271. 
As to 1272, the defendants continued to 
work this same land and it is uot shown 
that the plaintiff’s title had ceased. The 
defendant says in 1272 the plaintiff was in 
India, and the defendant did not take a 
lease from any one. Under section 109 of 
the Evidence Act, and section 116 of the 
Transfer of Property Act, it must be presumed 
that the lease was renewed in 1272. The 
plaintiff is, therefore, entitled to another sum 
of Rs. 802-10-C by way of rent for 1272. 
Isee no-reason to interfere with the amount 
awarded by the Divisional Judge as damages 
for wrongful attachment. No reasonis shown 
for causing that arrest of the Ist defendant 
as well as for attaching his property. The 
result, therefore, of this appeal is that the 
plaintiff will have a decree for Rs. 605-4 0 less 
Rs. 100, 2. e., Rs. 505-4-0 and he will have 
his costs on that amount in all Courts. 


Fox, C. J.—I concur. 
Appeal allowed in part. 


PATNA HIGH COURT. 
Seconp Civit APPBAL No, 422 or 1916. 
March 6, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 
JANAKDULAR SARAN MISSER~ _ 
DEFENDANT 2ND PARTY—APPELLANT 
VETSUS 
AMBICA PRASAD SINGH— PLAINTIKE 6 
AND OTHERS— DEFENDANTS lst PARTY— 
RESPONDENTS, ° 

Civil Procedure Code (Act V of 1908),%. 11— Mis- 
description of property, suit dismissed on ground of— 
Swit subsequent on same cause of action, whether main- 
tainable—Res judicata. 

The dismissal of a suit on the ground of mis- 
description of property Insult is not a bar to a 
oe suit on the same cause of action. [p.127, 
col, 2. | 

Dullabh Jogi v. Narayan Lakhu, 4 B. H. C. R. 110; 
Fatteh Singh v. Luchmee Kooer, 138 B. L.R. 37; 21 
W: R. 105; Deodhari Singh v. Lala Sewsarun Lal, 3 C. 
L. R. 395; Tierney v. Abbett, 46 Wis, 329, referred to. 

Courts in India should refuse relief against a 
judgment or other proceeding at law not founded 
upon consent, upon the ground merely that there has 
been a mistake in the pleadings or in the conduct of 
the case. [p. 129, col. 1.) 

The wording of the sections of the Civil Procedure 
Code upon the subject of ves judicata should not be 
pressed literally so as to contravene tho principles 
upon which these sections are hased. A non-suit does 
not operate asa bar to a subsequent suit. [p. 128, 
col. 1.) 

Case-law on tho subject discussed. 

Appeal from the decision of the District 
Judge, Durbhanga. . 

Mr. Sarosht Charan Mitra, for the Appel. 
lant. 

Mr, Ganesh Dutt Singh, for the Respond- 
ents, . 


JUDGMENT. 


UHAPMAN, J.—The plaintiff's case is that 
in March 1905, Hargobind Lal and Dund 
Bahadur Lal took a loan from him and as 
security mortgaged certain property situated 
in an estate named Mohunpur Birni bearing 
a certain fowze number, 

' In 1908 a further loan of Rs. 60 was 
laken and the same property was again 
mortgaged. In June 1912 the plaintiff sued 
upon his mortgage-bonds making the mort- 
gagors and another member of their joint 
family defendants. Janakdular Saran, a 
subsequent purchaser, was also made a party. 
The decree for sale was obtained ea parte 
on the 4th of July 1912. This decree was 
made absolute on the lst of March 1913 
and proceedings were taken for putting the 
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property to sale. A sale-proclamation was 
issued fixing the 15th of September 1913 
as the date of the sale. On the lth of 
August 1913 the defendants filed an objec- 
tion to the valuation of the property in 
the sale-proclamation. It was directed that 
the objection would be heard upon the 
Sth of November 1913. When the objec- 
tion petition came toa hearing, the defend- 
ants submitted that the property advertis- 
ed foy sale was actually. situated in Mouza 
Mohunpur, Birni, whereas in the mortgage- 
decree it was described as being in Mouza 
Bisbunpur Patal. A reference to the pro- 
ceedings disclosed the fact that this mistake 
in the name of the mouza had been made 
in the plaint and that the mortgage-decree 
had followed the description made in the 
plaint. On the ground of this misdescrip- 
tion: the Court dismissed the execution case. 
The plaintiff then filed an application under 
sections 152 and 153 of the Code of Civil 
Procedure for the amendment of the decree, 
asking that the words ‘“Mohunpur Birni” 
should be substituted for the words “Bishun- 
pur Patal” in the decree. Upon the objec- 
tion of the defendants first party this ap- 
plication was rejected and the plaintiff was 
ordered to file an application for review 
or a regular suit. The plaintiff then in- 
stituted the suit out of which the present 
‘appeal arises, asking for a declaration that 
the proceedings in the former suit were void 
owing to the mistake in the description of 
the mortgaged property and asking that the 
Court should try this suit asan ordinary 
mortgage suit, To this suit Janakdular 
Saran, the subsequent purchaser who had 
been made a party in the previous suit, was 
made a defendant second party. The suit 
was not contested by the mortgagor-defend- 
ants first party; the suit was contested 
only by the defendant second party. The 
defendant second party contested the genuine- 
ness of the bond and pleaded that the 
suit was barred by res judicata and that the 
suit on such cause of action would not lie. 
The Munsif dismissed the suit upon the 
preliminary ground that it was not maintain- 
able. In appeal the learned District Judge 
has held that such a suit is maintainable 
and allowed the appeal. His decree directs 
that the case should be disposed of on the 
merits. Against this decision the defendant 
second party, _that is to say, the subsequent 


purchaser, appeals. So far as the defend a nt 
first party are concerned, it must be taken 
that they have acquiesced in the direction 
that the former proceedings should be 
declared void and that tbe matter should be 
re-opened. They confessed judgment. 

So far as the defendants second party, 
the subsequent purchasers, are concerned- 
who are the appellants to this Court, the 
decree as against them failed in the former 
suit upon the ground that the mortgaged 
property was not correctly described in the 
plaint. It was a bona fide mistake due to 
the carelessness of the soribe. 1 am of 
opinion that the failure of the former suit 
upon a technical defect should not operate 
as a bar to the present suit. In the case of 
Dullabh Jogi v. Narayan Lakhu (1) the former 
suit had been dismissed on the ground of 
improper valuation and Sir Richard Couch, 
C. J., said that the former suit having 
failed by reason only of an informality, 16 
will be contrary to all principles of justice 
that the parties should be held to be con- 
clusively barred thereby. In Fatieh Singh 
Luchmee Roger (2) the dismissal of a suit 
for multifariousness was held not to bara 
decision as to the real issue in the case. In 
Pursun Gopal Paul v.  Poornanund 
Mullick (8) the dismissal of a suit on 
the ground of misjoinder has been held 
not to ke a bar to a subsequent suit 
on the same cause of action, In Deodhart 
Singh v. Lala Sewsarun Lal (4) it was held 
that the dismissal of a suit upon the ground 
that it was badly framed does not operate 
as res judicata, and in America it has been 


held that the failure of a suit upon the 


ground of the misnomer of the defendant 
would not bar a subsequent suit upon the 
same cause of action, Tierney v. Abbott (5). 
The case does not fall within the principle 
of Order IJ, rule 2, of the First Schedule 
to the Code of Civil Procedure. That pro- 
vision has for its object the improper post- 
ponement bya plaintiff of a portion of his 
claim. In the pleadings in the former suit 
(and that is all that the Court is entitled 
to refer to), there is nothing to suggest 


) 4 B. H. C. R. 110. 
) 13 B.L. R. 37; 21 W. R. 106. 
2¥ W. R 
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any splitting up of the plaintiff’s claim or 
that any portion of it was postponed. It was 
acase merely of a formal defect entirely 
nriconcerned with the merits. The case falls 
within the principle laid down by Sir James 
Hannen in Hall v. Hall (6), that a Court 
cannot properly be said to hear and decide 
a matter which it is relieved from hearing 
or deciding by the plaiutiff’s carelessness. 
The wording of the sections of the Code 
of Civil Procedure upon the subject of 
res judicata should not be pressed literally 
so far as to contravene the principles upon 
which these sections are based. Non-suit 
does not operate as a bar. The failure of 
the former suit would not have barred the 
present suit in England and, in my opinion, 
it should not be held to bea bar in India. 
1 would on this principle dismiss the appeal 
with costs. 

The judgments of the Courts below have 
referred to the question whether a Court 
has jurisdiction to set aside a judgment 
and decree upon the ground of mistake. 

Though inthe view that I take of the 
matter it is not necessary to say anything 
about this point, yet if would perhaps be 
desirable to very shortly indicate the view 
which I would be disposed to take. 

The exercise of interference with judg- 
ments on the gronnd of mistake had its 
origin in the use of injunctions by the 
Court of Chancery in England to stay proceed- 
ings in the Courts of Common Law. 


In one department of this jurisdiction 
the Courts of Chancery used formerly to 
interfere where the legal judgment was 
obtained through fraud, mistake or accident 
and there had been no negligence, laches, 
or other fault on the part of the person 
‘seeking the assistance of the Court of 
Chancery, or on the part of his agents. 
The Court of Chancery, even where there 
had been mistake or accident, would jnter- 
fere only ina case in which the judgment 
could not conscientiously be enforced. This 
practice in Chancery originated ata time 
when the Law Courts had little or no power 
to grant new trials for such causes. To 
prevent a failure of justice the equitable 
jurisdiction of granting new trials in the 
Court of Chancery was admitted. Since 


the fusion of the Courts pf Law and 
Equity and since the Courts in England 
have acquired very wide powers for the 
purpose of amending their proceedings or 
of granting new trials themselves, I cannot 
find that the exercise of this jurisdiction 
has continued in England. I say this with 
great respect to the judgment in Jogeswar 
Atha v. Ganga Bishnu Ghattack (7). Iam of 
opinion that that case was wrongly desided. 

In the case cf Bateman v. Willge (8) 
Lord Reedsdale said :— ý 

“It is not sufficient to show that injustice 
has been done but that it has beer done 
under circumstances which authorise the 
Court to interfere. -Rules are established, 
some by the Legislature and some by the 
Courts themselves, for the purpose of put- 
ting an end to litigation, and it is more 
important that an end should be put to 
litigation than that justice should be 
done in every case. The inattention of 
parties ina Court of Law can searcely be 
made a subject for the interference by a 
Court of Equity. There may be cases 
cognizable at law and also in equity 
of which cognizance cannot be effectually 
taken at law. But wifhont circumstances 
of that kind I do not know that equity 
ever does interfere to grant a trial of a 
matter which has already been discussed 
in a Court of Law, a matter capable of 
being discussed and over which a Court of 
Law had full jurisdiction.” 

To the same effect is the judgment of 
Sir John Leach, Master of the Rolls, in the 
ease of Harrison v, Nettleshin (9):— ° 

“The Court of Equity has no jurisdic- 
tion to relieve a plaintiff against a judg- 
ment at Jaw, where the case in equity 
proceeds upon a ground equally available at 
law and in equity, unless the plaintiff can 
establish some special equitable ground for 
relief.” 

It seems to be clear that even prior 
to the fusion of the Courts of Law and 
Equity in England a Court of Chancery 
would not have interfered with the judg- 
ment of a Court of Common Law merely 
on the ground of the carelessness of a 
party or his clerk, 

(7) 8 O. W. N. 478. 


(8) (1803) 1 Sch. & L, 201 at pp. 204, 206. ~ 
ae (1883) 2My. & K. 423; 3 L.J. Ch, 86; 39 E. R 
P 
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A simila question arose in the Courts 
of Common Law in the trial of suits of 
a well-known class, namely, suits for money 
had and received. The question arose 
whether in such a suit money could be 
recovered which the plaintiff had paid 
under pressure of legal process. It was 
decided in the case of Marriot yv. Hampton 
(10) that the plaintiff could not recover 
money which he had paid under a judg- 
ment against him upon a ground which 
he might,have put forward as his defence 
in that action. Lord Mansfield, however, 
in the case of Moses v. Macferlan (11) said: — 
“Money may be recovered by a right 
and legal judgment, and yet the inequity 
of keeping that money may be manifest 
upon grounds which could not be used by 
-way of defence against the judgment.” 
This principle, however, has, in practice, 
been applied by the Courts of Common 
Law in England only in cases where the 
jadgment or the legal process has been 
obtained by fraud. There has been no case 
in the Courts of Common Law in which 
a plaintiff who has paid money under the 
compulsion of a judicial order of a legal 
process has sucgeeded in recovering it 
back, upon the ground that the legal 
process or judgment had been obtained 
by mistake. 

The Courts still interfere in England 
upon somewhat other principles in two 
classes of cases. First, where the judgment 
has been obtained by fraud, and second, where 
the judgment has proceeded upon consent and 
the validity of the consent is assailed upon 
the ground of fraud, misrepresentation, 
mistake, undue influence and the like. But 
I would be disposed to say that a Court 
in India should refuse relief against 4 
judgment or other proceeding at law not 
founded upon consent upon the ground 
merely that there has been a mistake in 
the pleadings or in the condact of the 
case. 


, Roe, J—The facts of ‘this case have 
been fully stated by.my learned brother. 
The question for decision as I see it 
is, the plaintiff having already sued and 
(10) (1797) 7 T. R. 269; 2 Esp. 546; 4R. R. 439; 2 


Su. L. C. (tith Ed.) 421; 101 E. R; 989. 
KA (1769) 2-Burr. 1005; 1 W. Bl, 219; 97 E. R, 
6 6. : ; - 
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obtained a decree upon a plaint purporting 
to set forth the transaction in suit, can 
he now maintain upon the same trans- 
action a second suit, ignoring the first 
suit and decree, on the ground that 
through his own carelessness, the trans- 
action was in the first suit so set forth as 
to make the previous decree infructuous. 

We were asked to base our decision 
upon the passage in rit Gopal vy, 
Pirthi Singh (12), page 437: “u 
.. an ingenuous point raised by the 
appellant’s Counsel. He set up at the 
Bar that all the Judges were mistaken 


in saying that the bond of February 1874 
was not set up by the appellant; that in 
fact it was set up and that the decree was 
wrong in not dealing with it. But that 
decree might have been corrected, if nof 
in accordance with the judgment; or appealed 
against, if both judgment and decree were 
wrong; and neither of these courses having 
been adopted, their Lordships cannot go 
behind it.” 

Brett - and Carnduff, JJ., relying on 
this passage, held in Bhonda Singh v. Dowlat 
Roy (18) that when there had been a 
mistake made in the judgment and decree 
no suit would lie to rectify the mistake. 
The view taken was based on the prin- 
ciple that such a suit cannot be maintained! 
if “the decree in the pravious suit which’ 
ib was sought to set aside was one which 
the Court had jarisdiction and authority 
to make.” This principle had already 
been laid down in Chand Mea vy. rimati 
Asima Banu (14). Regarded from this 
point of view the issue before us would 
resolve itself into this: “Had the Court 
in which the first ‘suit was tried jurisdic- 
tion to make the decree made?” Bat I 
do not think the case should be regarded 
from this point of view. 

It may be truly said that upon the 
proceedings in execution of the previous 
decree it is res judicata that the property 
covered by that decree is not identifiable 
as the. property covered by the mortgage 
document. The decisionin execution was 
probably wrong. Falsa demonstratio non 


noczt. But the decision is now final, 
(12) 24 A, 429 1P. O.y 4 Bom. L. R. 827; 60. w. 
N. 88); 291. A, 118; 8 Sar. P. ©. J. 293. 
(13) 12 Iad. Cas. 93: 15 S.L.J. 675; 17 C. W, N.82 
(14) 10 0. W. N. 1024. 
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Has the plaintif no remedy? Has he by 
not appealing against tbe order in execu- 
tion lost his rights? On the principle 
upon which Sri Gopal’s case (12) was 
decided, the plaintiff has no right to go 
behind the decree. But I think he can 
treat it as foreign to the cause of action 
on which he now sues. 

Bhonda Singh's case (13) is deseribed in the 
judgment as one for the purpose of amend- 
ing a judgment and decree previously 
passed in a suit between the same parties 
by another Civil Court, on the ground that 
a, mistake had been made by the Judge of 
the previuus Court in his judgment and 
decree.” Upon the investigation of my 
learned brother into the attitude of the 
Eng ish Courts towards cases of this nature, 
I am compelled to agree with great respect 
that the learned Chief Justice of Bengal 
was , to, some extent in error in Jogeswar 


Atha's case (7), if he really intended to say . 


that-actions are maintainable in the English 
Courts to give relief against one’s own 
carelessness. I have discovered many cases 
in which such relief has been given upon 
motion:— e. g, Qhessum v, Gordon (15), 
Me. Caughey v. Stringer (16). 

‘There would be no difficulty at all in 
granting similar relief under Order XLVII, 
rule. 1 and very little now in Pa ae 
mole | 2 to covgr the point, but the instances 
in «which actions have been maintained 
to rectify an error in a decree have all 
been instances in which the error was due 
toa mutual mistake or a mistake by the 
opposite party: Muir v, Jenke(17), Huddersfield 
Banking Company v. Lister (18), Et Hee Genus 
Qmne as closely examined in Golab Koer 
yv. Budshah Bahadur €.9), Bu: in the view 
that I take the matter may be regarded 
from a simpler point of view. 


‘The case before us is not a 
ginend or set aside a decree. 


at 


fuit to 
It is a suit 


“is 
4 a 5) (1901) 1 K. B. D. 604; 70 L. J. K. B. 394; 84 L, 
L. T: 137; 49 W. R. E09, 

(16) (1914) I Jr. Rep. 73. 

WI) €1913) 2 K. B. 912; 62 L. J. K. B. 708; 108 L. 
T, 747; 67 S. J. 476. 

(18). (1895) 2 Ch, D. 273; 64 L. J. Ch. 
33]; 72 L. T. 703; 43 W. R. €67. 
< .- (19) 2 Irid. Cas. 12%; J3 0. W, N 

420. 


023; 12 R, 


N, 197,018 Œ L. J. 
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upon a mortgage-bond ignoring as inoper- 
ative and void a previous pi ali not 
really obtained upon the bond, There 
has been no suit for the sale of any 
property situate in Mauza Mohunpur Birnia. 
There has been no decree based upon the 
mortgage document which it is now sought 
to enforce, ee 

I cannot see that there is any bar to 
the plaintiff’s ignoring altogether the suif 
brought for the sale of property in Bighun- 
pur Patal, and the decree made foy the sale 
of property not identifiable as the property 
secured by the mortgage document now 
sued upon. i 

I agree that the appeal be 
with costs. 


dismissed: 


Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Civiu. Revision No, 125 or 1916. 
March 12, 1917. 
Present:—Sir Henry Richards, Krt., Chef 
Justice, and Justice Sir P. C. Banerji, Kr. . 
EAST INDIAN RAILWAY COMPANY— 
: DEFENDANT — APPLICANT 
` VETSUS 
Messrs. NATHMALL BEHARI LAL— "°? 
PLaINTIFFs— RESPONDENTS. 

Railways Act (IX of i890), s. 72, cls. (a) (b)—Goods 
consigned under Risk Note, Form H—Loss of gaods— 
Railway, liability of— Burden of proof. 

In the case of gcods consigned to a Railway under 
Risk Note, Form H, the Railway is not liable for the 
loss of gouds, unless it is shown that the loss was 
caused by theft by one or more of the Railway, 
servants or by thcir wilful neglect, and the onus docs 
not lie on the Railway to show that the loss was not 
go caused. [p. 13], col. 2.] 

Quiere.— Whether the exprersion “robbery from. a 
running train” in Risk Note, Form H, means anything 
more iban an ordinary theft. [p. 182, col, 1.] 

Civil Revisicn against the order of the 
Judge, Small’ Cause Court, Cawhpore, 
dated the 4th March 191€. ` : 

FACTS appear from the judgment. l 

Mr. Wallach (with bim Mr. Ladli Prasada 
.Zutshi), fcr the Appellants —The goods were 
consigned in Risk Note, Form H. On the 
terms of the contract a consignor, in considera- 
tion of payment of fréight ata lower rate, 


kaa 


You. XXX1X] 


-- ENDIAN GASES, 


131 


EAST INDIAN RAILWAY COMPANY U, NATHMALL BEHARI LAL, 


agrees to hold the Railway harmless and 
free from all4&esponsibility for any loss, des- 
truction or deterioration of, or damage to all 
or any of such gona gunena except when the 
loss is due to the wilful neglect of, or theft 
by, the Railway servants. In this case 
there is no finding that the loss was due to 
either of these causes, In the absence of 
such a finding the Railway is not liable: 
Sheo Barat Ram v. Bengal and North- Western 
Railway Company (1). The vase referred 
to by“ the Small Cause Court Judge is not 
reported any where and 1 is a single Judge case. 
The expression “robbery from a running 
train”? means nothing more than an ordinary 
theft. It does not mean robbery as defined 
in-the Penal Code. 
` Mr. Kailas-Nath Katju, for the Respond- 
ents:— The’ onus of showing that there was 
nó wilful neglect of, or theft by, the Railway 
servants lay on the defendants. The onus 
not having been discharged the Railway was 
liable. 
' He relied -on ` Bengal and North- Western 
Railway Company v. Haji Mutsaddi (2). 
l 7 Mr. Wallacek was not called upon.” 
** JUDGMENT. —This . is an application 
for’ revision seeking to set aside the 
détision of the Small Cause Court Judge at 


Cawnpore. Tbe. only facts before the 
Court are admitted. A  cansignment of 
sugar was sent from Dehri on ‘the:Soan 


bo Cawnpore; apparently after the, waggon 
was loaded the doors ‘were duly sealed in 
such a way that the Railway servants-would 
be able. 'tò seéswhether or not the waggon 
“wan ¿entered in: the course of transit. From 
time to time during the journey this waggon 
and the other waggons composing the 
train were examined and’ the seals found 
intact. . The examination continued until 
the-last station but’ one before the arrival 
of the train at Cawnpore. At this last 
examination the seals were still found in- 
tact but on the arrivalof the train in 
‘Cawnpore the seals of the doors on five 
waggons were found to have been broken 
and six of the bags of sugar consigned 
‘by: the plaintiff were found missing. The 
plaintiff hdd entered into a contract with 
ithe Railway - -at-the time the „goods were 
consigned in what is called “Risk Note, 


Uni H.” By this contract the plaintiff 
ae ‘15 Ind. Ças. 59; 16 C. W. N. 766. , ; 
<p. 7 Ind, Cas, 160; TA, L, J. $33,, 


“was liable, 


‘a finding by the 


neglect in 


in consideration of payment of freight at 
a lower rate agreed to hold the Railway 
harmless and free from all responsibility 
for any loss, destruction or deterioration 
of, or damage to, all or any of such con- 
signments from any cause whatever, except 
for the Joss of a complete consignment or 
one or more complete packages forming 
part of the consignment due either to the 
wilful neglect of the Railway Adminis- 
tration or to theft or to the wilful neglect 
o£ its servants, transport agents or carriers 
employed by them before, during and 
after transit over the Railway. This son- 
tract is admittedly a valid contract within 
thé meaning of section 72 of the Indian 
Railways Act, clauses (a) and (b). The 
plaintiff brought the present suit claiming 
Rs. 175-11-0 compensation for loss of the 
sugar. The Railway relied on the terms of thè 
special contract entered into. The learned 
Judge of the Small Cause Court decided in 
favour of the plaintiff, chiefly relying. on 
an unreported decision of a single Judge 
of this Court in which under very similar 
circumstances it was held that the Railway 
It seems to us that unless it 
could be shown in the present case either 
that the loss was caused by the theft 
by.one or more of the Railway servants, 
or unless it could be shown that the loss 
was caused by their’ wilful neglect, the 
Railway were not liable, havfng regard to 
the contract entered into with them by the 
plaintiff. It is said that the onus of showing 
that the loss was not so caused lay on the 
defendants. We think that this contention 
is not well founded, on the contrary that 
the Railway were not liable unless the 
plaintiff could show that the loss was 
occasioned by the theft or wilful neglect 
of the Railway servants. The respondents’ 
Vakil has cited the case of Bengal 
and North-Western Railway Company v. Haji 
Mutsadd? (2), That was the case of a 
sesond appeal in which there had been 
lower Appellate Court 
that the Railway were guilty of wilful 
the manner in which they 
secured the doors of the waggons. This 
was a finding of fact. which was binding 
on this Court insecond appeal. The case, 
therefore, affords us no help in the decision 
of. the®present case. On the other hand 
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the appellants rely on the case of Sheo Barat 
Ram v. Bengal and North-Western Railway 
Oompany (1), in which it was held that 
in a case where the consignor has entered 
into a special contract like the present the 
onus lies on him of bringing the case 
within the proviso mentioned in the cont- 
ract. The learned Small Cause Court 
Judge has thought that the expression 
“robbery from a running train” did not 
mean an ordinary theft in 4 ranning train, 
but had reference to “robbery” as defined 
in the Penal Code. It is perhaps unneces- 
sary for the decision in the present case, 
but we doubt very much whether the 
expression “robbery from a running train” 
in the contract means anything else than 
an ordinary theft. Under the cireum- 
stances of the present case as proved in the 
Court below, we consider ‘that no Court 
could hold that the loss was due either to 
a theft by the Railway servants or to their 
wilful neglect, We allow the application, 
set aside the decree of the Court below 
and dismiss the plaintiffs’ suit. The parties 
will abide their own costs in both Courts. 


Application allowed, 





LOWER BURMA CHIEF COURT. 
SPECIAL Civit First Appear Nos. 81 anp 119 
or 1946. 
debruary 19, 1917, 
Present:—Mr. Justice Maung Kin. 
MAUNG BA TU AND axotarr— 
DEFENDANTS—— APPELLANTS 
VETSUS 
BAMAN KHAN AND ANOTHER PLAINTIFE 
AND ANOTHER— DEFENDANT— RESPONDENTS 


AND 
BAMAN KHAN-—PGDAINTIFE-— APPELLANT 
VETSUS 
MAUNG BA TU AND orners—Devenpants 
— RESPONDENTS, 


Contract Act (IX of 1872), s. 25—Promise to repay 
loan at certain place— Consideration OQause of action, 

A promise to pay what one is already under an 
obligation to pay, is a promise without any considera- 
tion and does not give rise toany cause of action. 
Therefore, a promise by a debtor to repay the loan 
at a certain place for the sake of the creditors con. 
venience does not entitle the creditor to sue at that 
place solely by reason of it, unless the promise is 
supported by consideration, or is one falling under 
‘section 25 (2) ofthe Contract Act. lp. 188, cols. 1 & 
2. 


Luckmee Ciund v, Zorawur Mull, 8 Maal." A, 291; 1 
W.R. (P. ©.) 35; 1 Suth. F. ©. J. 425; l Sar, P.C. J 
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763; 19 E. R. 541; Kankani v. Maung Po Yin, 8 Bur; 
L. R. 101; 1 L. B. R. 190; Seshagiri w v. Nawab 
Askur Jung Altal Dowlah Mushr ul Mulk, 30 M. 438; 
17 M. L. J. 804, referred to. 


Special civil first appeals against the 
decree of the Small Cause Court, Rangoon, 
in Civil Regular No. 7966 of 1915. 

Mr. Ba Dun, for the Dafendants-Appellants. 

Mr. I. Kran, for the Plaintiff-Respondent 
No. 1. P 

Mr. A. C. Dhar, for the Defendant-Re- 
spondent No, 2. . 

JUDGMENT. r 


In No. 81 of 1916 

In the Small Cause Court, Rangoon, the 
plaintiff sues for the recovery of Rs. 1,631-8-0, 
the balance found due at &a settle- 
ment of accounts made between him and 
the Ist and 2nd defendants at Twante. 
The transaction to which the settlement 
related was an agreement entered into at 
Twante between them, for the plaintiff to 
manufacture kutcha bricks at Twante at a 
certain rate. The 3rd defendant is sued 
as having guaranteed payment. The 4th 
defendant was added as a party defend- ` 
ant after the institution of the suit in 
consequence of his claim to have a share 
in the subject-matter of: the suit. All the 
defendants reside at Twante. 

The plaintif, however, claims to a 
entitled to sue in Rangoon by reason of 
an alleged promise of the defendants made 
at the settlement of accounts to pay the 
amount found due to the plaintiff at his 
house in Rangoon on a later date. 

The Ist and 2nd defendants plead among 
other things to the jurisdiction of the 
Court. 

The lower Court held that the said 
promise to pay at Rangoon gave it juris- 
diction to entertain the suit, and after 
hearing the case on the merits passed a 
decree for a certain sum against the Ist, 
2nd and 8rd defendants. 

The Ist and 8rd defendants now asec 
that the lower Court had no jurisdiction. _ 

After' carefully considering the law on 
the subject I have come to the conclusion 
that the objection must be upheld. 

It is clear that without the promise to 
pay at Rangoon, the suit must be filed at 
Twante, being the place were the original 
contract was entered into and was to be 
performed or where the balance was struck 


wol, XXXIX] 
RAGHUHATHIS V. RAM RATAN, 


and the ampunt became due and payable. 
In my judgment what gave rise to the 
cause of action was the original contract 
which was made or was to be performed 
at Twante or the settlement of accounts 


which was made at the same place: see 
Tuckmee Olund v. Zorawur Mull (1). The 
promis3 in question was no part of 


the setilement and it is at best a promise to 
pay what the defendants were already under 
an ebligation to pay either under the 
original gontract or under the settlement 
of account and as it is a promise without 
aby consideration, it can give rise to no 
cause of action. If it was part of the 
original contract as indicating the place of 
performance, then there can be no doubt 
it will give the Rangoon Court jurisdic- 
tion. But that was not the case. I am 
unable to see how if can form part of 
the settlement of accounts, as on the 
balance being struck the amount found 
due became payable without any promise 
on the part of the defendants to pay. 

My view is supported by authority. 

As to the nature of the promise, there is 
the case of Kankani v. Maung Po Yin (2), 
where it was held that a naked promise 
to pay what the promisor is already under 
an obligation to pay gives rise to no cause 
of action. 

In Seshagiri Row v. Nawab Askur Jung Aftai 
Dowlah Mushral Mulk (3) the plaintiff sued 
the defendant at Madras for services rendered 
at Hyderabad, where also the contract was 
made, alleging a promise, after the work had 
beerf done, to pay at Madras, It was held 
that as there was no allegation of any 
consideration for the promise and as it 
was not a promise falling under section 
25 (2) of the Indian Contract Act, there 
was no contract in law to pay at Madras, 
which would give the Madras Courts juris- 
diction. : 

There is no difference between this case 
and the case before me. The real thing to 
pay attention to is that the promise of 
the defendants was separate and apart 
from the settlemect of accounts, which, 
without any promise on their part to pay 


the amount found due, would have given rise 
(1) 8 M. I. A. 291; 1 W. R (P.C.) 35; t Sath. P, 0, 
J, 425; 1 Sar. P. C.J. 763; 19 E. B. 541. 
(2) 8 Bur. L. R. 10l; 1 L. B R. 190, 
(3) 3Ç M. 438; 17 M, L. J, 304, 
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to a cause of action. Therefore any 
separate promise made to pay the amount 
at any particular place must be supported by 
a consideration, before it can give rise 
to legal consequences. It was rightly con- 
ceded before me that if, after a contract of 
loan has been made, the debtor makes a pra- 
mise to repay the loan at a certain place 
for the sake of the creditor’s convenience, 
the promise cannot entitle the creditor to 
sue at that place solely by reason of it, 
unless it is supported by a consideration. 

For the above reasons I am bound to 
hold that the lower Court had no juris- 
diction to entertain the suit. I allow the 
appeal with costs and direct that the 
plaint be returned to the plaintiff for 
presentation to the proper Court, 

In No. 119 of 1916 

For the reasous appearing in my judgment 
in Special Civil First Appeal No. 81 of 1916, 
heard together with this, I dismiss this 
appeal with costs. The appellant will pay 
the Court-fees which would have been 
paid by him in this appeal as well as in 
the original suit, if he was not permit- 
ted to sue as a pauper. 

Appeal disniss:d, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Ssconp Civit Appear No. 195 or 1915. 
September 4, 1916. 
Present:— Pandit Kanhaiya Lal, A. J, C. 
` Sri Thakur RAGHUNATHAUI, UNDER TAB 
MANAGEMENT OF Musammat LALTA 
KUNWAR —PLAINTI RE —APPELLANT 
Versus 
RAM RATAN alias DURGA PRASAD 
(D&AD) AND ON HIS DEATH, HIS SONS 
NAND KISHORE AND OTHERS —— 
DeranDants—R&SPONDENTS, 

Oudh Rent Act (XXII of 1889), s. 103, cl. (16)— 
Specific Relief Act (I of 1877), 6: 42—Decluration, suit 
for—Construction of document——Damages, suit for, 
entertainability of —Jurisdiction of Civil and Revenue 
Courts—Res judicata. 

Some land exempted under a sale-deed was to re- 
main in the proprietary possession of the vendor free 
from liability to pay rent (bila lagani). The vendee, 
however, succeeded in obtaining from the Revenue 
Court decrees against the vendor for arrears of 
revenue in respect of that land. Subsequently the 
vendor brought a sait in the Civil Court for a 
declaration that the land was not liable to pay the 
revenue Srgny other demand, and for damages, on 
the ground that the words “bila lagani” implied that 
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the vendee was tobe lable to pay the poyenue, if: 
any, that might be assessed on the land: 

„Held, (1) that the declaration, although involving 
a question as to the constrnction of the sale-deed, 
could not be granted, inasmuch as it raised a question 
as to the liability of the land to pay revenue, which 
had properly been decided in the suits for arrears of 
revenue by a competent Court. [p. 184, col. 2.] 

‘Chhab Narain Singh Rae v, Sri Kr ishna Din, 2 Ind. 
Cas. 927; 12 O. O. 164, distinguished from. 

(2) that the relief as to “damages could not be 
entertained, as it practically meant a refund of the 
amounts decreed by the Revenue Court. [p. 185, 


col. 1.) 
Uman Shanker v. Bhagwan Din, 8 Ind, Cas. 568; 7 


A. L. J. 1064, referred to. - 

Appeal from tbe decree of the District 
Judge, Lucknow, dated the 23rd March 1915, 
upholding the order of the 
Judge, Unao, dated the 21st July 1914. 

Babus Jiban Krishna Banerjee and Prabhat 
Chandra Gupta, for the Appellant. 

Mr. Muhammad Wasim holding brief of 
Mr. Mumtaz Husain, for the Respondents. | 


JUDGMENT.—The suit out of, which 
this’ - appeal arises was brought by the 
. plaintiff-appellant for a declaration that he 
was not liable to pay the revenue or any other 
demand in respect of the land in dispute 
to the defendant and for damages. 

It appears that Chaudhri Raghubar Singh, 
the predecessor-in-title of the plaintiff, sold 
his l-anna 4-pies share im four villages to 
Lachman Pragad, the father of the defend- 
ant, on the 2lst January 1891, exempting 
therefrom 20 bighas sir land and 13 brghas 
14 biswas grove land and a house situated 
in one of the said villages free from any 
liability for the payment of-rent (bila 
lagant). The sale-deed stated that the 
exempted property shall remainin the pro- 
prietary possession of the vendor (apne 
gabze wa dakhal malikana men rakhkar). 
The words “bila lagani” used in the sale- 
deed are somewhat ambiguous. 


It is contended on behalf of the plaintiff- 
appellant that the words “bila lagani” 
that the vendee was to be liable for the 
payment of the revenue, if any, that might 
be assessed on the exempted area. The 
Courts below appear to have adopted that 
construction, but refused to give effect to 
the covenant so construed, on the ground 
that the decisions of the Revenue Court in 
previous suits brought by the defendant 
for arrears of revenue against -tbe pre- 
decessor-in-interest of the plaintiff operated 
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[191% 


ma 


as ves judicata. They furtheg held: that 
the Civil Court was debirred from taking. 
cognizance of the suit by reason of section 
108, clausé (16), of the Ouodh Rent Act (XXIL 
of 1886). The lower Appellate Court went: 
further and said that such a covenant was 
opposed to public policy and contrary tó 
the provisions of section 38 of the U. P, 
Land Revenue Act (III of 1901). Ong of 
the contentions urged on behalf of the 
plaintiff-appellant in the lower Appellate 
Court was that the docree for arrears: of. 
revenue obtained by the defendant against 
the predecessor-in-interest of the plaintiff 
was obtained by fraud. But no spssific 
fraud was alleged in the plaint, and ‘it is 
now conceded by the learned: Counsel, who 
appears for the plaintiff-appellant, that he 
is not prepared to support that contention: 
The only ground urged in support of the 
present appeal is that the decision of 
the Revenue Court on a question.’ of 
construction of a sale-deed’-did not oust the 
jurisdiction of the Civil Court and was not 
conclusive, and reliance is placed’ an a, 
decision of this Court in Chhab Narain Singh 
Rae v. Sri Krishna Din (1). - 
“ That was, however,a case in which the 
question involved related to the determina- 
tion of a proprietary or wunder-proprietary 
title, on the basis of a decree or instrument. 
the. interpretation of which was at’ issue. 
There is no question of proprietary or under- 
proprietary title in this case; for it is‘con-° 
ceded by the learned Counsel, who appears: 
for the defendants- respondenta, that” his 
client is not denying the full proprietary 
title of the plaintiff-appellant to the land in: 
dispute, which was exempted from the sale, 
The question relates solely to the liability 
of the said land to the payment of revenue, 
and that quaostion can be exclusively 
determined as between co-sharers and pattidars 
or sub-pattidars by the Revenue Court under 
section 108, clause (16), of the Oudh Rent 
Act.’ The declaration sought for does not. 
relate to a legal character or to any’ right. 
to property. lt merely raises a question aki 
to the liability of certain property to pay: 
revenue, which can: be properly decided.-in 
a suit for arrears:‘ip a Court competent to: 
entertain such a suit. It would not be proper 
to granta declaration whicli would treneh’ 


on the jurisdiction of the Revenue Court. : na: 
(1) 2 Ind. Cas. 927; 12 O.C. 164, 
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The sy Ee damages 18 practically a suit 
for the refund of the amount decreed in 
one of the previous. suits, and as laid 
,down in Uman Shanker v. Bhagwan Din 
(2), a suit of that kind, whether declaratory 
_ or otherwise, cannot be entertained. 
. Itis unnecessary in the above circom- 
‚Stances to consider whether the words “bala 
Jagant” used in the sale-deed were intended 
to denote that the revenue of the exempted 
„lang, was to be paid by the vendee or whether 
_they werg used merely to indicate that the 
„vendor was not to be treated in regard to 
isthe exempted land asa tenant or under- 
„proprietor. ; 

The appeal is, therefore, dismissed . with 
costs. 


Appeal dismissed, — 
13) 8 Ind. Cas. 568; 7 A. L, J. 1084. 





 OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Firer Civica AppeaL No. 55 or 1916. 
January 17, 1917. 
Present: — Myr. Stuart, A. J. C., and 
Pandit Kanhaiya Lal, A. J. O. 
Musammat SCGHAR KUNWAR 
AND OTHERS—~DEFENDaxtT8— APPELLANTS 
versus 
Babu SITAPAT RAM AND otHers— 
_ Paatnt FFS AND OTHERS — DEFEND2 NTS 


~ RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XXU, v, 
8— Joint family—Suit by manager—Plaintiff, death of 
—Legal representatives—Abatement of suit--Contract 
Act (1X of 1872), s. 28—Public policy—Pleader, loan 
by, validity of. 

When the manager of a joint family dies after the 
institution of a suit for the recovery of money 
advanced out of joint fands his sons, who are the 
‘managing members of the family, are competent to 
represent other members of the family and if they 
apply within time tocarry on the suit, it does not 
lapse by abatement, irrespective of the fact that some 
other members of the family are impleaded as parties 
to Ci beyond the period of limitation. [p. 134, 
col. 2. 

Kishen Parshad v. Har Narain Singh, 9 Ind. Cas. 739; 
33 A. 272; 15 C. W., N. 321;8 A. L J. 256; 9 M. L.T. 
343; 21 M. L. J.378; 13 0. L.J. 8345; 13 Bom. L.R. 


359; (1911) 2 M. W. N. 395; 381 A. 46; Bhikaji Ram- - 


chandra v. Purshotam, 10 B 220; 5 Ind. Dec. (N. s.) 
533: Musala Reddi v. Rumayya, 23 M. 125; 9 M. L. 
J. 3 3; 8 Ind. Dec. (N. s. 483: Gajraj Singh v. Gauri 
Shankar, 27 Ind. Cas, 609; 18 0. C. 9:20. L. J. 20, 
Girish Chander Lahiri v. Sasi Sexhareswar Roy, 33 O. 
329, referred to 

A loan transaction entered into between a Pleader 
anda person not his client is not against public 


* os 
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ee ial is, therefore, legally enforceable, [p. 137, 
col. 1 


Sahib-un-nissa v. Abdul Ghaffur, 34 Ind, Cas. 369; 
190 C. 60: 3 O. L. J. 140, distinguished. 


Appeal from the decree of the Subordi.- 
nate Judge, < Fyzabad, dated the 6th March 
1916. 

Mr. Jackson 
for the Appellants. 

.The Hon’ble Syed Wazir Hasan, for Res. 
pondents, Nos. 1 to 3. 

JUDGMENT.—This appeal arises out of 
a suit brought by the late Hon’ble Rai 
Sri Ram Bahadur for the recovery of money 
due on a mortgage effected by Musammat 
Saghar Kanwar and her sons, Jagmohan 
Singh and Jag Prasad Singh, on the 23rd 
November 1907. The original owner of the 


and Babu Baldo Prasad, 


property was Sheoamber Singh, who had 


obtained it by gift from his father-in-law, 


Sardar Bahadur Gend Singh, for the main. 


tenance of himself and hischildren, subject 
to the condition that he shall not have any 
power of alienation until the death of the 
donor. The donor died long ago, but ‘the 
exict date of his death is not ascertain- 
able from the evidence. 

Ono the 26th Jannary 1891 Sheoamber 
Singh mortgaged the said property to Babu 
Manohar Lal, a Pleader of Fyzabad, for 


Ra. 3,000 to pay certain prior debts due to 


him. Baba Manohar [al got a decree for 
sale on the 26th March 1399 on foot of 
that mortgage against Sheoamber Singh. 
On the 15th October 1900 Sheoamber Singh 
executed a mortgage-bond for Rs, 9,000 in 
favour of Rat Sri Ram Bahadur to pay 
the decretal money due to Babu Manohar 
Lal, and after his death, his widow, Musam- 
mat Saghar Kunwar, and his sons, Jagmohan 
Singh and Jag Prasad Singh, renewed that 
mortgage on the 23rd November 19C7 for 
Rs. 14,000 due on the earlier deed, agreeing 
to repay the said money with simple in- 


. terest at 6 per cent. per annum within 


three years. They did not, however, pay 
the money. The present suit was accord- 
ingly instituted by Rai Sri Ram Bahadur 
on the 6th April 1914 for the recovery of 
money due on that mortgage. Rai Sri Ram 
Bahadur died on the 26th Angust 1914, 
leaving three sons, Sitapat Ram, Ramapat 
Ram and Tulshipat Ram, and six grand. 
sons,, five of whom were minors. On the 
25th Junuary 1915 Sitapat Ram, Ramapat 
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Ram and ‘Tulskipat Ram applied to be 
brought on the record in place of their 
deceased father, This application was granted. 
On the 20th March 1915 the defendants 
objected that Rai Sri Ram Bahadur had 
left other heirs, including Kamakhiya: Dat 
Ram, Adiya Dat Ram, Bidiya Dat Ram and 
Ambika Dat Ram, who were necessary parties 
to the suit. The Court directed that since 
they were not present to express their 
willingness to carry onthe suit, they should 
be added asdefendants thereto. In pursuance 
of this order the above four persons were 
added as defendants, On the 8th July 1915 
Sitapat Ram moved the Court to add the 
remaining two grandsons of Rai Sri Ram 
Babadur,.. namely, Shanta Dat Ram and 
Shiva Dat Ram, as defendants to the suit. 
This application was also granted, An 
objection was thentaken by defendants Nos. 
1, 2 and 3, who represented the mortgagors, 
that as some of the heirs of Rai Sri Ram 
‘Bahadur. were impleaded after the period of 
limitation prescribed by. Article 176 of the 
Indian Limitation Act had expired, the suit 
should be deemed to have abated. The 
learned Subordinate Judge, however, decided 
that the money lent to Sheoamber Singh 
was advanced by the late Rai Sri Ram 
Bahadur from his separate earnings, and 
that, though the grandsons of Rai Sri Ram 
Bahadur. bad acquired an interest in the said 


money jointly ‘vith their fathers on the death ` 


of Rai Sri Ram ‘Bahadur, their fathers 
could be allowed to represent them and 
carry on the suit for the benefit of the 
whole family, inasmuch as the grandsons 
had no objection to such a procedure. 

The decision of the learned Subordinate 
Judge on that point is impugned in this 
appeal. But, as pointed out by their Lord- 
ships of the Privy Couneil in Kishen Parshad 
y. Har. Narain Singh (1), where a joint 
family business is carried on in the interests 
of the joint family asa whole, the managing 
members may properly be entrusted with 
the power of making contracts, 
receipts, and compromising or discharging 
glaims ordinarily incidental to the business 
and can, if so entrusted, maintain suits 
‘ brought to enforce those contracts without 
. (1) 9 Ind. Cas. 789; 33 A. 272; 15 0C. W. N. 321:8 
A. L. J. 256; 9 M. L. T.-843; 21 M. L. J. 878; 13, C. L. 
A 18 Bom L. R. 859 (1911) 2 M. W, N. 395; 38'L. 
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joining in the suit with them either as plaint- 
ifs or: defendants the other members of the 
family. 

The evidence of Ramapat Ram shows that 
the muney lent by Rai Sri Ram Bahadur 
to Sheoamber Singh was advanced from his 
separate earnings. But even if it be assum- 
ed that the money was advanced from 
joint funds, the fact that the three sons of 
Rai Sri Ram Bahadur, who were the managing 
members of his family after his death, applied 
within time to carry on the sait was suff- 
cient to prevent the suit from lapsing by 
abatement. It does not aprear whether the 
grandsons of Rai Sri_Ram Bahadur had ex- 
pressly desired that they should also be added 
as co-plaintifis. With the exception of one, 
they were all minors and when they were 
eventually impleaded as defendants by reason 
of the interest which they had in the property 
which their fathers had inherited from the 
late Rai Sri Ram Bahadur, they filed a 
written statement, stating that they had no 
objection to their fathers’ prosecuting the 
suit, as they were the heads of the family. 

The object of bringing all the. legal repre- 
sentatives on the record is to protect the 
interests of the debtor or the person against 
whom the suit is pending and to provide 
that all the questions involved in the suit 
might be finally adjudicated, so as to bind 
all the parties interested therein. But where 
some of the legal representatives are unwill- 
ing to join as plaintiffs, an application made to 
implead them as defendants serves the same 
purpose, and as pointed out in Bhikaji Ram- 
chandra v. Purshotam (2) and Musala Reddi 
y. Ramayya (3) the Court is competent to 
implead them, whenever it finds that their 
joinder is essential to secure a final adjudica- 
tion of the matters in issue. though the 
limitation prescribed by Article 176 of the 
Indjan Limitation Act (IX of 1908) may 
have expired. The same is the case where 
some of the persons consent to the managing 
members of the family carrying on the suit. 
The decisions in Gajraj Singh v. Gauri 
Shankar (4) and Girish Chander Lahiri v. 
Sasi Sekhareswar Roy (5) lay down thata 
Court is not precluded from adding any 


2) 10 B. 220; b Ind. Dec. (N. s.) 533. 
i a 93 M. 125; 9 M. L, J. 818; 8 Ind. Dec. (N. 8.) 


483. 
' (4) 97 Jnd. Cas. 609; 18 Q. 0. 90; 2 0. L. J. 20, 


(5) 33 C. 329, 
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party, whgnever it considers necessary. 
And as the sons of the late Rai Sri Ram 
Bahadur, who were the managing members 
of the family, had duly applied for sub- 
stitution within the time allowed by law, 
no question of abatement can possibly 
arise. 

It is next contended on behalf of the 
defendants-appellants that Jag Prasad 
‘Singh was minor on the date of the mort- 
gage, But the evidence given by Sheoambar 
Singh in a previous suit brought by his 
sons to contest an alienation made by their 
maternal grandmother (Exhibit 32) shows 
that Jag Prasad Singh was born on Katik 
Badi 6th, Sambat 1946, and that be was over 
18 years old when he executed the mortgage 
in suit. No evidence was adduced on behalf 
of the defendants-appollants to prove the 
contrary, and the learned Subordinate 
Judge was justified in the finding at which 
he arrived. 

It was also argued on behalf of the defend- 
ants-appellants that Rai Sri Ram Bahadur, 
being a practising Pleader, could not have 
lent money in contravention of paragraph 
267 of the Ondh Civil Digest, and that the 
mortgage obtained by him was opposed to 
publie policy and not legally enforceable; 
and reliance was placed in support of 
that contention on  Sahib-un-nissa v. 
Abdul Ghoffur (6). But in that case. the 
Pleader concerned bad- advanced money to 
his own client under circumstances which 
the Court considered were  insonsistent 
with his position as a legal practitioner. The 
money in this case was advanced toa resident 
of the Fyzabad District by a person practis- 
ing in Lucknow. Whether Rai Sri Ram 
Bahadur had permission to lend money or 
invest if in mortgages or not, there is no 
question of public policy involved in the 
transaction, which as between him and the 
mortgagors is valid and legally enforceable, 
There were other pleas also taken in the 
memorandum of appeal, but they were not 
pressed. The learned Judge decreed the 
claim and there is no reason shown for 
interference with his decree. 

The appeal is, therefore, dismissed with 
costs, : 
Appeal dismissed, 
(6) 34 Ind, Cas. 360; 19 0. O. 60; 3 O. L. J. 140, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No, 1364, 
or 1915, 

February 7, 1917. 
Present:—Mr. Justice Fletcher and Mr, 
Justice Richardson, 
AZIMUDDIN CHOUDHURI AND orasrs— 
PLAINTIFFS — APPELLANTS 
VETSUS 
PEER MAHOMED BEPARI AND ornersg 


— DEFENDANTS— RESPONDENTS, 

Landlord and tenant—Option or covenant to obtain 
new settlement on expiry of term of kabuliyat~ Term and 
vent of new settlement uncertain —Tenant holding over 
~ Notice to quit, 

A tenant holding under a kabultyat, in which there 
is a certain option or covenant in his favour onder 
which he is entitled, on the expiry of the term of the 
kabuliyat, either to have a new settlement or to leave 
the land, is liable tobe ejected on the expiry of 
the term, if the so-called opticnor covenant for the 
grant of a further lease is uncertain both as regardg 
the term to be granted and the future rent, for in 
such a case there is no contract which the tenant 
can onforce. [p. 139, cols. 1 & 2.) 

Such a case is not ono of those cases in which it 
can be held on the construction of the covenant 
that the covenant for granting the new lease meang 
that the terms of the new lease were to be the 
same as those of the old lease. [p. 139, col. 2,] 

When in such a ease the tenant holds over withont 
having been recognised asa tenant after the expiry 
ofthe lease, he may be ojected without notice to 
quit [p. 189, col. 2. ] 


Appeal against the decree of the Addi. 
tional Subordinate Judge, Rangpur, dated the 
15th March1915, affirming that ‘of the Munsif 
Gaibandha, dated the 25th March 1914, 


FACTS material to the report will appear 
from the following’ judgment of the lower 
Appellate Court:— 


“The suit out of which this appeal arises 
was for recovery of khas possession of 
fourteen plots of land, on the main allegation 
that the defendants were under-razyate 
under the plaintiffs under a registered lease 
and the terms of the lease having expired with 
the year 1316 Fasli, they are mere trespassers 
and are, therefore, liable to ejectment, The 
defendants pleaded that they could not be 
ejected without notice and that the plaintiffs 
were not the sole owners of the lands in 
dispute. They also raised other contentions 
which seem to be unnecessary to be stated 
for the purpose of this appeal, because the 
lower Court has decided only the points 
raised Byethe pleas just now stated. Ifthe de~ 
cision of the lower Court be incorrect, it would 
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be necessary to remand the suit for disposal 
after determination of the other points raised 
by the defendants; otherwise the appeal 
would be dismissed and it would be unneces- 
sary to gointo the other points. As to the 
question of notice, though I am disposed to 
hold that the defendants can’t be ejected 
without notice, yet I think that.the ground 
on which the Munsif has considered notice 
to be necessary is entirely untenable. He 
has relied on the case reported as Rabiram 
Das v. Uma Fant Chuckerbuity (1). But 
that case is quite distinguishable from the 
present one, as in that case the suit was 
instituted about 18 years after the expiry of 
the term of the lease and it was held that 
the tenants were holding over. But in the 
present case the facts are different. There 
is nothing to show that the defendants have 
been recognized as tenants after the expiry 
.of the lease; on the other hand they were sued 
‘only three years after the expiry of the term. 
However, there is another ground on which 
the suit should fail on the ground of want of 
notice, 

Exhibit 2 is a kabultyat executed by 
Ghash: Mamud, father of the defendants 
-Nos. 1 and Z who are the only principal 
‘defendants in this suit, and by the defendant 
No. 1 himself in favour of the plaintiffs’ 
alleged predecessor in the year 1289 B. S., 
agreeing to hold six plots out of the land in 
suit for a term of three years from the 
year 1290 to the year 1292 B.S. It is clearly 
stipulated in that document tbat on the order 
of the lessora fresh bandobast would be taken 
“by them and in case they failed to take fresh 
bandobast, the lessor would be entitled to take 
the land out of their possession. 

About fourteen years after the execution 
of the aforesaid kabuliyat Exhibit 2, the two 
defendants in this snit executed another 
kabuliyat (Exhibit S! agreeing to hold the 
land in suit, consisting of 14 plots, for a 
term of three years. It is also stipulated in 
that kabuliyat that the defendants, would be 
bound to submit toa fresh bandobast after the 
expiry of the term and in case they failed ‘to 
do that, they would be liable to ejectment. 

The third and last kubuliyat, Exhibit J, was 
executed by the defendants in the favour of 
the plaintiff No. L on the 11th Jaist 1413, 
agreeing to hold the land in suit till the year 

(1) 20, W, N. 238, are 
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1316 and to he liable to eai if they 
failed to submit to fresh bandobahi. 

The land covered by the last two of the 
kabultyats is the same and forms the subject- 
matter in this suit. Inthe second kabuliyat 


-the rent stipulated to be payable is Rs. 364 


andin the third is Rs. 40. Having regard 


to the long period of defendants’ possession 
‘and to the term of kabuliyats, I am of opinion 


that snbject to bandobast, which practically 
means enhancement of rent, the, defendants 
would ba entitled to hold the land in suit - 
and only incase of their refusal ur neglect 
to submit to bandobust, they would be. „liable 
to ejectment. 

The plaintiffs do not allege4hat ihe defend- 
ants were asked to submit ta bandobast 
and that they refused. If they had been 
served with a notice to submit to bandobast 
and failed to comply with the notice,..cause 
of action for khas possession would bave 
arisen. In the absence of a proof of such 


notice, the suit for khas possession can’t be 


maintained, 

As the suit fails on the ahove point, it is 
unnecessary to enter into the other points 
in this case. The finding of the Court 
below as to the point whether the plaintiffs 
are the sole landlords or “not seems to have 
been unnecessarily made as, in the opinion 
of that Court, the snit failed on the ground 
of want of notice. That finding would not, 
therefore, operate as res iudicata in future, 
If-it were necessary to record a finding .cn 
the point, [ would have come toa finding 
different from that of the lower . Court. 
The defendants have falsely denied, the 
bona fides of the kabuliyats executed by them 
and needlessly questioned the plaintiffs’ 
title. I would, therefore, give them no 
costs. 

The result is that the appeal be dismissed. 
The-parties will bear their costs themselves 
both here and in the Court below.” 


Babu Jogesh Ohandra Roy (with him Babu 
Atul Chandra Gupta), for the Respondénts.— 
The whole case turns upon a kabuliyat. The 
Kabulzyat contains terms which elearly‘indi- 
cate that there was the option of renewal 
in favour of the tenants. The tenants must 
have exercised the option of renewal béfore 
the termination of the term of the lease and 
before the ‘institution of the suit. They 
pnght to have raised that in their written 
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défente. ‘-Refers to Rajani Kanta Mukherjee 

vi "¥asuf Ali (2). The uption is to ba exer: 
vised "by: the lessee, vide Nicholson v. Smith 
(3). The cefendants must give notice, 
af any. "rate before the institution of the 
suiti” Refers to Surendra Nath Sen v. Dina- 
bandhu Naik (4). On the finding of the 
learnéd':‘Subordinate Judge as regards the 
na'ure of the covenant, there is no contract 
enforceable by the tenants. Under the lease 
the tenints had clearly no right to have a 
riéw term and so the appellants are entitled to 
| Fecovery of possession. 


' Babu D, N, Bagchi, for the- Teniente: —- 
his is not a covenant for renawal. The 
tenants will not be liable to ejectment and 
the. appellants entitled to.recovery of pos- 
session, if the lessors do not offer the lessees 
a: renewal, o of the settlement. 


[ FLETCHER, J.—This contract is nothing, 
is the term.of the lease-and the rent are 
undefined. < é 
s: The tenants must be given.an opportunity 
to renew the settlement, wide Ali Mohammad 
Bepart v. Nayan Rajah Bhuiya (5). In the 
present case there is holding over, and eon: 
sequently the tenants are entitled {o a notice 
ta:quit.' Unless ånd until a notice is served; 
the-tenants can retain possession, 

a JUDGMENT. 


bate af 

Fruetcagr, J.—This is an-appeal by tbe 
plaintiffs against a judgment of the learned 
Subordinate Judge of Rungpore, dated the 
15th March 19 5, affirming the decision of 
thee Munsif at Gaibandha. The plaintiffs 
who are racyats sued to recover possession of 
15 bighas of land from the defendants. The 
gagéihas been disposed of in the lower Courts 
én. the basis of a kabultyat with a certain, 
what has been.called, option or covenant in 
favour of the tenants, under which it is said 
that. the tenants are entitled either to have 
a new settlement or to lease the land. The 
learned Judge of the lower Appellate Court 
has found that the terms of this option or 
govenant in the lease are not certain or de- 


i 
rs) ~ 


, (2) 34 Ind, Cas. 92 21 C. W., N. 188 at p. 198; 

12) (1882) 22 Ch. D, 640; 62 L. J. Ch. 191; 47, 1, 
650; 31 W. R. 471. 
“(4Y 4 Ind. Cas. 635; 13 C W. N. 5 

(5) 13 Ind: Cas.'912; 15 O. JL. I 1 


620 note. 


595. 


= 
e 


22; 16 ©. W. N. 


fined. either as regards the new term to be 
granted or the new rent to be payable. He 
has, therefore, held that the defendants are 
not liable to be ejected on that ground 
That view, I think, is clearly wrong. Once 
it is held that the so called option or cove- 
nant for the grant ofa further lease is un- 
certain both as regards the term to be grant- 
ed'and the future rent, there is no con- 
tract which the tenants can enforce. This 
is not one of those cases where it was held 
on the construction of the covenant that 


the covenant for granting the new lease 
meant that the terms of the new lease 
were to be the same as the old lease. Itis 
agreed that that is not the meaning. The 


view taken by the learned Judge, therefore, 
onthe point thatthe tenants had a right under 
the lease to have a new term was not well 
founded. 

There was another point raised and that is 
thatthe defendants had held over for three years 
after. the expiry of the term and, therefore, 
at any rate, they were not liable to be 
ejected without notice. The learned Subordi- 
nate Judge in the lower Appellate Court has 
made this finding in that part of the case: 
“There is nothing to show that the defend- 
ants have been recognized as tenants after 
the expiry of the lease.” We have been re- 
ferred to certain rent receipts that have been 
put in hy the defendants inthe course of 
the trial. The doeoments wêre not referred 
to specifically by either Court in its judg- 
ment. But before u: the documents have 
been gone into and it is admitted that there 
is nothing on the face of those rent receipts 
to show that. any portion of the rent for 
the years 1318 and i319 was received by 
or for the plaintiffs in this suit. There 
seems, therefore, to be ample evidence on 
which the Judge was warranted in finding 
that there was nothing to show that the 
defendants had been recognized as tenants 
after the expiry of the lease. In that view 
the plaintiffs are entitled to recover posses- 
sion of the land. 


The appeal must, therefore, be allowed. 
and the judgment of the Courts below set 
aside. The case having been decided only 
on the preliminary point on the fifth issue, 


_- it must go back to the Court of first in- 


stance for re-trial on the merits on the other 
issues, 
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Costs will abide the result of the re- 


hearing. 
Riocwarpsoy, J —I agree. 
Appeal allowed; Case remanded, 


ALLAHABAD HIGH COURT. 
Civit Revision No. 156 or 1916. 
March 1, 1917. 

‘Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
JAGESHAR— Praintirr— APPELLANT 
TPETEUE 
CHUNI LAL—DEFENDANT— OPPOSITE 
PARTY. ` 

Civil Procedure Code (Act V of 1808), O. IX, v. 13— 
Decree, ex parte, application to set aside Appellate 
Court, jurisdiction of, to entertain application. 

A swt on 4 promissory note was decreed on 
contest against R. and ew parte against C. and T. R. 
preferred an appeal but did not make C. and T. parties 
to hisappeal. The appeal was dismissed. C.’s applica- 
tion to the first Court to set aside the ex parte decree 
was dismissed, upon the ground that that Court had 
no jurisdiction as an appeal had been preferred from 
tts decree, C. then made an independent application 
to the District Judge to set aside the ex parte decree, 
who entertained the application: sha 

Held, (1) that the first Court had jurisdiction to 
entertain the application, inasmuch as no appeal 
had been preferred by the applicant; [p. 141, col. 1.) 

Mathura Prasad v Ramcharan Lal, 28 Ind. Cas. 261; 
13 A, L. J. 283; 89 A. 208, distinguished. | 

(2) that the applicant's remedy after his applica. 
tion was rejected by the first Court was to appeal to 
the District Judge; [p. 141, col. 1.] ene, 

(3) that the District Court had no jurisdiction to 
entertain an independent application to set aside 


the decree. [p. 14], col. 1.] | 
Gajraj Mati Tewarin v. Shami Nath, 36 Ind. Cas, 


307; 14 A. L. J, 853; 39 A. 18, followed. 

Civil revision against the order of the 
District Judge, Gorakhpur, dated the 3rd 
April 1916. 

FACTS of the 
judgment. 
ear. Buleshwart Prasad (for Mr. Narain 
Prasad Asthana), for the Applicant.—The 
suit was on the basis of a promissory 
note executed by Ram Das alone, The 
debt was alleged to be a joint family 
debt. The decree was ex parte against two 
other members of the family. Ram Das 
preferred an appeal, Chuni Laland Ram 
Tahal did not appeal. Chun Lal applied 
to the Subordinate Judge who bad” passed 


case appear from the 
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the decree to set aside thé ex „parte decree. 
He refused on the ground that an appeal 
had been preferred from his decree. Chuni 
Lal then applied to the District Judge 
to set aside the ex parte decree. The 
District Judge entertained the application. 
My submission is that he had no jurisdiction 
in, the matter. He could not set aside the 
ex parte decree passed by the Subordinate 
Judge. The remedy vf theopposite party, 
if the Subordinate Judge dismissed. his 
application, was to appeal against that order. 
He had no right to make an application 


to the District Judge to set aside the eg 


parte decree: Gajraj Mati Tewarin v, Shami 
Nath (1). 

Mr. Akhil Nath Sanyal, for the Opposite 
Party.—The application to the District 
Judge was filed according to the previous 
practice. The rulings countenance this 
practice, 

‘{Ricaarvs, ©. J.—The rulings do not 
change the law. If there was any merit 
in your case, we would have found some 
means to set it right. | 


Mr, Buleshwart Prasad was not called 
upon. 
JUDGMENT. — This application arises 


under the following circumstances:—Jageshar 
(the plaintiff) instituted a suit upon a pro- 
missory note against Ram: Das, Chuni Lal 
and Ram Tahal, three brothers. The exe- 
cutant of the pro-note was only Ram Das, 
Nevertheless the plaintiff songht to make 
all three brothers liable. The Subordinate 
Judge granted a decree against all three 
brothers, but the decree was ex parte against 
Chuni Lal and Ram ‘Tahal. Ram Das 
preferred an appeal to the District Judge 
but did uot make Chuni Lal or Ram 
Tahal parties to the appeal. The appeal 
was dismissed. Chuni Lal made an appli- 
cation to the Subordinate Judge to set 
aside the eæ parte decree against him, on 
the ground that he was not served. The 
Subordinate Jadge did not go into the 
- merits of the application, He declined to 
entertain the application, upon the ground 
that he had no jurisdiction because an 
appeal had been preferred to the District 
Judge. He appears to have acted on the 
authority of the case of Mathura Prasad 


v. Ramcharan Lal (2). He does not appear 
(1) 36 Ind. Cas. 307; 14 A. L. J. 853; 39 A. 18. 
(2) 28 Ind. Cas. 261; 13 A. L. J. 283; 37 A. 208, 
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to have noticed (nor does his attention 
appear to hale been called to) the distinstion 
between the case before him and the authority 
sited. In the latter all persons were parties 
to the appeal, In the present case neither 
Chuni Lal nor Ram Tahal were parties 
to the appeal. We think that the learned 
Subordinate Judge ought to have enter- 
tained the application and dealt with it 
on the merits. Chuni Lal, however, instead 
of appealing to the District Judge against 
the order of the Subordinate Judge refus- 
ing his application, made an independent 
application to the District Judge to set 
aside the ex parte decree. The District 
Judge entertained the application and the 
present application is to set aside the 
order of the District Judge, on the ground 
that he bad no jurisdiction to entertain 
the application and set aside the eg parte 
decree passed by the Subordinate Judge. 
We think that the contention has force 
and tbat the learned District Judge ‘had 
no jurisdiction in the matter. The appli- 
cation, as we have already said, ought to 
have been made to the Subordinate Judge, 
who ought to have dealt with the matter 
on the merits and the remedy òf (huni 
Lal, if the Subordinate Judge decided against 
him, was an appeal to the District Judge. 
This question bas been considered in the 
ease of Gajraj Mati Tewarin v. Shami Nath 
(1). We think that the order of the 
learned District Judge must be set aside. 
At the same time having’ regard to all 
the circumstances in the case, we think 
that our order should be without prejudice 
to Chuni Lal preferring an appeal against 
the order of the Snbordinate Judge refus- 
ing to set aside the ex parte decree, or to 
an application by Chuni Lal to the Subordi- 
nate Judge for review of his judgment. 
We accordingly allow the application but 
make no order as to costs. 
Application allowed. 
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PATNA HIGH COURT. 

Privy Councis Appeat No. 8 or 1916. 
March 12, 1917. 
Present:—Sir Edward Chamier, Kt., Chief 
Justice, and Mr. Justice Sharfuddin. 
Mahanth KESHO DYAL GIR— 
APPLICANT 
versus 
Musammat SAKINA BIBI AND OTHERS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1998), ss. 110, 48— 
Application for leave to appeal to Privy Council—Sub. 
stantial question of law—Applicability of s. 43 to decree 
passed under Civil Procedure Code of 1882. 

The provisions of section 48 of the Civil Procedure 
Code, 1908, are applicable to a decree passed under 
the Code of 1882. [p. 142, col. 1.] 

The question whether section 48 of the Code of 
Civil Procedure, 1908, applies to a decree passed under 
the Code of 1882, is not a substantial question of law 
within the meaning of section 1]0 of the Code. [p. 
142, col. 1.] 


Privy Council Appeal application against 
the decision of Sir Edward Chamier, Kt., 
Chief Justice, and Mr. Justice Jwala Prasad, 
dated the 27th April 1916, in First Appeal 
No. 71 of 1914, reported as 34 Ind, Cas. 27, 
being the decision of the Subordinate Judge, 
Gya, dated the 24th January 1914, 


Messrs 8. N. Palkit, Hassan Iman and 
Kailash Pati, for the Applicant. 


Mr. Muhammad Mustafa Khan, for the 
Respondents. 
JUDGMENT., 


Cuamier, C., J.—This is an application for 
leave to appeal to His Majesty in Council. 

As the judgment of this Court affirmed 
the judgment of the Court below, the appel- 
lant is not entitled to obtain leave to appeal 
unless he can show that the proposed appeal 
involves a substantial question of law. At 
the outset I may say that it is quite 
clear that the circumstance that a question 
of law affects property exceeding Rs. 10,000 
in value does not necessarily make that 
question a substantial question of law with- 
in the meaning of section 110 of the Code 
of Civil Procedure. 


The facts of the case are set out at 
length in the judgmentof this Court. For 
our present purpose it is sufficient to say 
that a decree for sale of the mortgaged 
property was made absolute on February 
6th, 1998. Various applications for execution 
word. made in 1904, 1907, 1911 and 1912 
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and the application out of which the pre- 
sent ‘proceedings have arisen was made bn 
July L8th, 1913. The Subordinate Judge 
held that the application must be dismissed 
with reference to the provisions of section 
48 of the Code of Civil Prosedure, as it 
was made more than twelve years from 
the date of the decree sought to be exe- 
cuted. 

The first question of law, which is relied 
upon as justifying the present application 
for leave to appeal, is the question whether 
section 48 of the present Code of Civil 
Procedure applies to a decree passed at 
atime when the Code of Civil Procedure, 
1522, was in force. There.is not a solitary 
decision of a High Court in favour of the 
view that section 48 of the present Code of 
Civil Procedure does not apply to such a 
decree, but there is a mass of authority-on 
the- other side and it appears to me -that 
there can be no doubt whatever that 
section 48 of the present Code does apply 
to: a decree passed. under the old Code of 
Ciyil Procedure. In the face of the author- 
ities on the subject L am unable to say 
thatthe question can any longer be describ- 
ed as a substantial question of law. 

The negt question supposed to be a ques- 
tion of law was whether the appellant-was 
prevented by force or fraud on. the part 
of the judgment-debtors from executing the 
decree for four years, seven months and eighteen 
days. -There appears to be no justification 
whatever for the suggestion that the detree- 
holder was prevented by fratid or force on 
the part of the judgment-debtors from 
executing his decree, and, moreover, the 
question -is nota question of law in the 
form in which it arises in the present 
ata 


“The next question is whether a supposed 
acknowledgment of March 1902 gave the 
decree- holder a fresh period of twelve years, 
‘not merely a fresh period of three years under 
the Limitation Act but a fresh period of 
twelve years under the Code’ of Civil Proce- 
dure, The question “has only to be stated to 
make. it clear that itis ~not-a° substantial 
‘question of law. 

i. The last question which is- put forward 
as justifying this application is, whether the 
appellant’s application for execution, showld 
‘bp held. to have’ been’ presented within 
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time -by reason of certain payments made 
by the judgment. debtors in 19 aygents state~: 
ments made in petitions filed by the judg- 
ment-debtors in that year. Nothing was’ 
said about this at the hearing of the appeal 
in . this Court, but after the appeal:‘had 
been dismissed an application was made 
to us-to review our judgment on the ground: 
that we should have taken this question into 
consideration. We declined to review: our 
judgment and said that the suggestion, that 
that proceedings: taken- on: the execution 
application of July 191L gavè the decree- 
holder: a ‘right to disregard section: 48; of 
the Code of Civil Procedure could ‘not be 
accepted. It appears to me to be pérfadts 
ly clear that nothing which occurred “after 
the expiry of the period “limited by section 
48 of- the Code of Civil Procedure cnld 
enable the decree-holder: to ‘disrégard: that 
section and put in a fresh appuoation for 
exadtition. i Sa 

‘Another gana; was kudi Bofare: KS 
at-.the hearing of the appeal, nately; whe- 
ther the present application for exe? ‘ution 
was: one made in continuation ofa certain 
previous application. That question is dis- 
posed of in the judgment and all that it 
is necessary to say here is that it is obvious 
that’ the ‘question is -Hót -a sibstaritial 

In my opinion -tkis application for leave 
tó appeal’ must be dismissed,.unless it-can 
be held that the question of the’ appli- 
eability f section 48 of tthe “ Code of Civil 
‘Proéedure is a substantial question -of law. 
The other questions are certainly~ not itb- 
stantial questions of law. As I have already 
said, in view of the authorities on the sub- 
ject I feel bound to hold ‘that the quéw- 
tion of the applicability of section. . 48 “of 
the Code of Civil Procedure is -ot asub- 
stantial. question of law. -would dismiss 
this application, but would make no order 
as to costs as the other side is not re- 
presented, 4 

SHARFUDDIN, J.—I agree. 

Application dismissed, 
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PATNA HIGH COURT. 
< First Orvis ApreaL No. 14 or 1915. 

: February 14, 1917, 

F resent: —Mr. Justice Chapman and Mr. 
Justice Roe. 
ASHWARDHARI SINGH AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versts 
BAMANI MOHAN GHOSH AND orgers— 
DEFENDANTS— RESPONDENTS. 
Registration Act (XVI of 1908), ss 32, 28, 5—Regis- 
tration at proper office—Burden of proof—Notification 
altering limits of Registration HEL neb EONS Act 

(I of 1872 s. ll, 

‘The burden of proving the favalidiny of the regi-- 
tration of a document on the ground that it has not 
been registered at the proper "registration office is on 
the party alleging it. [p. 148, col. l; p, 144, col. 1.] 

Semble (per Chapman, J.)— Section 5 of the Regis- 
tration Act contemplates that transfers of juris- 
diction for the purposes of registration should be 
declared only by notifications under that Act. [p. 
143, col. 2.) 

Appeal from a. decision of the Suber- 
dinate Judge, Chapra-Saran. 


Messrs. Kulwant Sahat and Nirsu 
Sinha, for the Appellants. 


Narain 


Messrs. Pugh and Purendra Narain Sinha, 
for the Respondents. 


JUDGMENT. 


Cuapmay, J.—This appeal arises ont of 
a suit upon a, mortgage-bond. The 
has been dismissed on tbe preliminary 
ground that the bond was not Yalidly ~re- 
.gistered, the registration having taken place 
in Patna when the land which is the subject- 
matter. of the mortgage-bond was situated 
in ‘another registration District, namely, the 
District of Muzaffarpur. 


: The properly mortgaged was a 4-annas 
share of Mouza Raipur Hussainpur. The 
mortgage:bond was executed in June 1597, 
if was presented for registration on the 27th 
of June in that year, the bond containing 
a recital that Mouza Raipur Hussainpor 
‘bearing Touzi No. 160 is situated within 
the tkana of Fulwari in Sub-District Patna. 
‘The defendants assailed the validity of 
this registration upon the ground -that 
Mouza Raipur Hussainpur was situated 
not in tbe. Patna District but in the Pis- 
trict of Muzaffarpur. The burden of proof 
lay upon them to make this out and to 
satisfy the Court that the registration was 
on that account invalid, 
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Now 16 is conceded that prior to the 
year 1894 this mouza lay within the Re- 
gistration District of Patna. The defend- 
ants’ case is that it was transferred to 
the Registration District of Muzaffarpur by 
reason of a notification in April 1894, 
That notification is to the following effect: 
“It is hereby notified for general informa- 
tion that for administrative purposes the 
main stream of the river Ganges shall be 
the boundary between the Districts of 
Darbbanga and Muzaffarpur on the one 
side and the District of Patna on the other.” 

To obtain the benetit of this notification 
the defendants had to make ont,. first, that 
the words “for administrative purposes” in- 
eluded the meaning “for the purposes of 
the Registration Act” ard wert, that the 
Mouza Raipur Hussainpur in June 1897 
was situated ncrth of the main stream of 
the river Ganges. It is not suggested that 
the fuze number of this mouza has beeu 
altered, and this seems to indicate that 
for revenue purposes the msuza continued 
as within the District of Patna as before. 
Further, the Registration Act contemplates 
in section 5 that transfers of jurisdiction 
should be declared only by notifications under 
that Act. The Notification of 1894 was 
not under the Registration Act. It is, there- 
fore, by no means clear that the Notification 
of 1894 intended to effect a transfer of any 
area from the jurisdiction of the Register- 
ing Oficer in Patna to the Registering 
Officer in Muzaffarpur. Indeed it might be 
argued that the notification did not pur- 
port to effect a transfer ab all for any pur- 
pose: it does not say that any transfer is 
to be effected. It is merely a declaration 
what the boundary of the two districts should 


be considered to be. 


In the negi place, the defendants have, 
in order to have the benefit of the notifica- 
tion, to show that in June 1597 this mouza 
lay north ‘of the main stream of the river 
Ganges. The only evidence on this point is 
a- survey map purporting to have been made 
in 1895 and 1596, and.this is to be con- 
sidered with the survey record, which in- 
dicates -that this mouza was treated for 
the purposes of the Record of Rights as 
part of* the District of Muzaffarpur, The 
suryeye pap does not distinctly show that 
the ‘main stream of the river Ganges lay 
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to the south of this 
stream shown in the 
Ganges” south of the mouza, but the width 
of the stream shown in the survey map 
does not appear to ve very great: and it 
may not have been the main stream. 

In the opinion of the officer who pre- 
pared the map this mouza lay outside the 
limits of the District of Patna, but that 
opinion would not be conclusive. On the 
other hand, there is a notification in June 
1905 which makes it quite clear that prior 
to that notification this particular village 
Raipur Hussainpur, which is expressly named 
in the notification, was regarded as situated 
within the District of Patna. The only 
other evidence to suggest that this mouza 
is situated outside the registration of the 
Patna sub-registry are two deeds in 1899 
and 1903, in which it is recited that the 
land is situated in the District of Muzaffar- 
pur, but the execution of these deeds by 
private parties and their acceptanee by the 
Sub-Registrar of Muzaffarpur would be very 
slight evidence. 

In my opinion the balance of the evi- 
dence is not in favour of the defendants, and 
I would kold that they have failed to make 
out that Mouza Raipur Hussainpur was in 
June 1897 atthe time of the registration 
of this bond situated outside the Registra- 
tion District of Patna. 

The result is that I would allow the 
appeal, set aside the judgment and decree 
and remand the case for disposal on the 
merits. Costs to abide the result. 

The appellant is entitled to a certificate 
authorising him to receive back from the 
Collector the amount of Court-fee paid by 
him. 

Ror, J.—I agree. It seems tome common 
sense to say that ina case of this sort the 
mortgagor and mortgagees would know 
within what sub-district the property was 
situated for the purposes of registration, and 
in that sense the burden of proof would 
lie under seetion 114 of the Evidence Act 
upou the party claiming that the description 
given of the property was incorrect. But 
even supposing that the burden of proof 
would lie in the first instance upon the 
mortgagee to show that his document was 
presented for registration at the ebroper 
registration office within the meaning of 


mouza, There is a 
b a 
map marked river 


section 82 of the Act of 1847, I would 
hold that the notification of the Ist June 
1905 is conclusive proof that prior to the 
lst June 1905 the village with which we 
are now concerned was in the Patna District 
and that the burden of proof was upon 
the defendants in this action to show that 
tha proper registration office was in 1897 
not the proper registration office as it stoad 
on the 3lst of May 1905 I entirely 
agree with my learned brother that mo real 
attempt has been made to support that 
burden of proof. 
Appeal allowed, 


MADRAS HIGH COURT. 
Sezonpn Civin Appeats Nos. 457 AND 516 
To 584 or 1915. 

December 22, 1916. 
Present:—Justice Sir William Ayling, KT. 
and Mr. Justice Napier. 

T, P. KANTHIMATHINATHA PILLAI 
— DEFENDANT- APPELLANT 
versus 
PUGAL SUBRAMANIA NADAN 


AND OTHERS—PLAINTIFFS—~ RESPONDENTS. 

Madras Rstates Land Act (I of 1908), ss. 4, 27, 28— 
Custom of paying rent only on area cultivated, validity 
of—Presumption, 

Section 4 of the Madras Estates Land Act should 
be read subject to the provisions of section 2% and 
a custom of paying rent only on the area actually 
cultivated, if proved, may be set up against that 
section. [p. 149, col. 1,] 

Arwnachellam Chettiar v. M uthayanat Theran, 25 
Tnd. Cas. 675; 26 M. L. J. 575; Udayal v. Arunachala 
Chettiar, 27 Ind. Cas. 872; (1915) M. W. N. 190, 2 L. 
W. 145, followed. 

The presumption raised by section 27 of the Madras 
Estates Land Act is a rebuttable one. [p. 145, col. 2. ] 


Second appeals against the decrees of the 
District Court, Tinnevelly, in Appeal Suits 
Nos. 801 to 370 of 1914, preferred against 
those of the Revenue Divisional Officer, 
Tinnevelly, in Summary Suits Nos. 65 to 73, 
75 to 77, 79 to 84; 87 to 89, 91 ta 101, 103 
to 121, 123 to 129, 131 to 142 of 1913, 
respectively. 

Messrs. M. D. Devadoss and K, P. Shun- 
mugam Pillat, for the Appellant, 
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Messrs, T. S. Ramaswami Aiyar and A. 8. 
Viswanadha Aryar, for the Respondents. 

Second Appeals Nos. 487, 517 to 529, 531 
to 543, 545 to 565, 567 to 584 of 1915, coming 
on for hearing on January 1916 and having 
stood over for consideration till the 31st 
January 1916, the Court delivered the fol- 
lowing 
JUDGMENT. 


AYLING, J.—It is contended on behalf of 
the appellant in all these second appeals that 
the lower’Courts were wrong in holding on 
issue No. 2 that the tendered patitas were 
improper as regards (a) the charge of rent 
on uncultivated dry lands, (b) the charge of 
“sarasare” for dry cultivation on wet lands. 

As regards the first point, the appellant, 
the landlord, relies on the wording of section 
4 of the Madras Estates Land Act, which 
runs thus: “Subject to the provisions of 
this Act, a landholder is entitled to collect 


“rent in respect of all ryote land inthe occupa- 


tion of a ryot.”’ 


It has been suggested with some plausi- 
bility that it is by no means clear that this 
section was intended to be anything more 
than introductory to the succeeding section of 
the Act, and that the emphasis laid by the 
appellant on the word “all” is misplaced. 
But, however this may be, it has been held 
in recent cases by this Court that the sec- 
tions should be read subject'to the provisions 
of the section 27 and that a custom of pay- 
ing rent only on the area actually cultivated, 
if proved, may be set up against section 4; 
vide «Arunachellam Chettiar v, Mutha- 
yanai Thevan (1) and Udayal v. Aruna- 
éhala Chettiar (2). Such a custom has been 
pleaded by the respondents in these suits 
and if properly established, must be allowed 
to prevail. 

I cannot, however, accept the finding of 
the lower Appellate Court as deciding this 
point. I may remark that the evidence 
adduced is of the most meagre character, and 
that the tendered patias have not even been 
exhibited, and that before us, neither side 
could indicate exactly what moditications bad 
been newly introduced. This, however, 1s by 
the way. The important point is that the 


District Judge has not found the existence 
(1) 25 Ind. Cas 675; 26 M. L. J. 575. 
(2) 27 Ind, Cas. 872; (1915) M, W. N. 190; 2 L. W. 
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of a custom in the legal sense of the term 
but, as I understand him, has simply found 
that the charge on dry waste is an innova- 
tion, This is not sufficient; for the presump- . 
tion raised by section 27 of the Madras 
Estates Land Act is a rebuttablé one. 

I must, therefore, call fora finding from the 
District J udge on the following issues:—~ 

I. Is any custom established whereby 
defendant is precluded from charging rent, 
(1) on all uncultivated dry land included 1 in 
the patas; or (2) on all such land which has 
been left uncultivated from causes beyond the 
ryots’ control? 

If. Is any portion of the demand in these 
suits illegal for this reason? 

The second point arises in relation to wet 
land on which, owing to an insufficient 
supply of water, adry crop has been raised 
instead of a wet one, 

It is found, asa fact, that in, all thege 
cases the supply of water was insufficient for 


'a wet crop; but here again I have, no 


proper finding as to the existence of A 
custom whereby the landlords demand 
was limited to something less than the full 
wet rate. I must, therefore, call for a finding 
on the further issues: — ` 


III. Is any custom established whereby 
the landlord is precluded from charging full 
wet rate on lands cultivated with dry crops 
owing to insufficient supply of water, and if 
so, what is the proper charge? 

IV. Is any portion of the demand in hess 
suits illegal for this reason? 

In view of the importance of the questions, 
the number of suits involved and the insu ffici- 
ent attention which the points have received 
in the lower Courts, L think it best: to 
allow both sides to adduce fresh evidence if 
thay desire to do goa. 

Findings should be submitted within iwo 
months from this date; and- seven days will 
be allowed for filing objections. 


NAPIER, J.—I agree, but lam splined „to 
go further than my learned brother and hold 
that section 25 has also a bearing on this 
question. Sections 27 and 28 are the only 
general provisions tobe found in the Act for 
the guidance of a Revenue Officer adjudicat- 
ing on a sit to enforce acceptance , of patta 
and muchitika and we are, therefore, i in my 
opinion, compelled to give a wide meaning 
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to the phrase “amount of rent” in those 
sections as distinguished from “rate of rent” 
in the same sections. In my view, a claim 
to pay a reduced amount of rent or a reduced 
“rent” on the whole holding in any particular 
year, by reason of the fact that some portion 
of the land in the holding has been left 
waste, can be considered under these sections 
and ifa custom is proved to that effect, 
then that reduced rent is lawfully payable 
within the meaning of the words in sestion 
28 and is also the ‘amount of rent” which 
shall be presumed to be correct under sec- 
tion 27. It seems to me to be necessary 
to give this wide construction to the language 
of these two sections, in view of the fact that 
there has been a complete change in the 
method of arriving ab the total amount of 
rent as well as the rate of rent under the 
present Act from the old Act. Under the 
old Act, there were provisions enabling the 
Revenue Officer to fix the rate of rent by 
reference to land of the same quality or 
adjoining land. Nothing of the sort is to 
be found here and, in my opinion, we have, 
_ therefore, to construe those two sections as 
giving the widest possible scope to the exer- 
cise by the Revenue Officer of his powers 
under the Act. 


+ i 





In compliance with the order contained 
in the above judgment, the District Judge of 
Tinnvevelly submitted the following 

FINDINGS.—It is ordered that findings 
be submitted on tke following issues:— 

I. Isany custom established whereby de- 
fendant is precluded from charging rent (1) 
on all uncultivated dry land included in the 
pattas or (2) on all such land which has been 
left uncultivated from causes beyond the 
ryots’ control? ` 

II. Js any portion of the demand in these 
suits illegal for this reason? 

111. Is any custom established whereby the 
landlord is precluded from charging full wet 
rate on lands cultivated with dry crops owing 
to insufficient supply of water, and, if so, 
what is the proper charge? 

VV. Isany portion of the demand in 
these suits illegal for this reason? 

a * rs sk 4 a tk 

I find on the first issue ø that the 
custom is established precluding the defend- 
ant from charging rent on uncultivated dry 
end included in the pattas. 


On the second iasue, I find that the portion 
of the demand in these suits, so far as it 
relates to the :harge of rent for uncultivated 
dry land, 18 legal. 

x x 

J.,.find on the 3rd issue, interpreting “full 
wet rate” to mean “‘sarasari”, that there is no 
such custom established to preclude the land- 
lord from sharging such rate. It follows jon 
the fourth issue that no portion of the demand 
in these suits is illegal for this reason, 





These second appeals coming on for hearing, 
after the return of the findings of the lower 
Appellate Court upon theissues referred by 
this Court for trial in Second Appeals Nos. 
487, 517 to 529, 531 to 543, 545 to 565, 567 
to bud of 1915, the Court delivered the 
following 

JUDGMENT. —We accept the findings gi 
the District Judge, subject to the following 
remarks. 
District Judge has not considered the con- 
tingency of a tenant deliberately keeping 
waste dry lands year after year which 
be could cultivate, and which he will 
veither relinquish nor pay rent upon. This 
is a possible case, though no attempt 
is made to show that it applies to any 
of the respondents’ holding in the suit 
fasli. It appearsto be provided for by a 
clause in the tendered patta -authorising the 
levy of 25 times the usual rent for land 
allowed to be waste for over five years. Re- 
spondents’ Vakil states that his clients have 
nə objection to this clause. 

As regards the cultivation of dry crops on 
wet lands, the respondents’ Vakil points out 
that the phrase “full wet rate” may be undet- 
stood as meaning something different from 
the definition of “sarasarı? adopted by the 
Judge (the average calculated by dividing 
the melvaram by the extent of land cultivat- 
ed). We do not think any difference is 
intended by the District Judge and we accept 
his Snding with the definition of sarasarz just 
given. 

As a result we find that the sivsenenenes 
should be held valid also to the extent of the 
sarasari charge on wet lands cultivated with 
dry crops. In other respects, the decrees of 
the lower Courts are confirmed. Each side 
will bear its own costs in this Court. 

Appeals dismissed; Decrees modified, : 

YR P, 


Mr. Devadoss points cut that the. 
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BHAGWAN HAKHSH SINGH U. SARDAR SINGE. 


OUDH JODICIAL COMMISSIONER'S 
COURT. 

Civit Revision Permios No. 162 or 1916. 
February 22, 1917, © 

Present:— Mr. Stuart, A. J- C., and Pandit 
Kanhatya Lal, A. J. C 

. Raja BHAGWAN BAKHSH SINGH— 
. PLAINTIFE—APPLICANT 

versus 
SARDAR SINGH—~Derenpanr— 


. OpPpPOSITE PARTY. 
Civil Prowdure Code (Act F of 1905), s 114, O. 
_ XLVI, rr. 1, 2—Oudh Rent Act (XXII of 1886), s. 1204 
—Review—Revenue Courts, subordinate, in Oudh, 
powers of. ; 

Subordinate Revenue Courts in Oudh have authority 
to review their decisions under the provisions of the 
Civil Procedure Code. Section 120A of tbe Oudh 
Rent Act does not debar them from the exercise of 
that power [p. 147, col. 2; p. 148, col. 1.] 

“Tribhwean Dat vw. Balak Ram Misra, 27 Ind. Cas. 
587; 20. L, J. 14, referred to. 


Revision against the order of the District 
Judge, Fyzabad, dated the 2nd Septem- 
‘ber 191€, reversing that of the Assistant 
Collector, Sultanpur, dated the 24th May 
1916, 

Babu Rudra’ Datt Sinha, for the Applicant. 


Babus. Basdeo Lal and Gopal Sahai, for the 
. Opposite Party. 


- _JUDGMENT.—The plaintiff-applicant 
- filed-a suit for. arrears of rent against Sardar 
Singh -and 39 others wider section 108, 
„clause 2, of the Oudh Kent Act (XXII of 
- 1886). Some of the defendants filed their 
- written statements, pleading mer alia that 
-they were not his-tenants but under-pro- 
priefors..: Of «the remainder some had died 
“and some were notserved. An application was 
: soon after made to bring the legal representa- 
- tives of the former on the record. In regard 
-to the latter tbe Court granted time to the 
: plaintiff to file their addresses. The plaintiff 
.was, however, unable to find their where- 
-abouts. On the.9th September 1915 -the 
‘Jearned Assistant. Collector dismissed - the 
| suit, saying:— The Raja’s mukhtar has not 
- yet given the address of those defendants 
who could not be served with summonses 
-because they could not befound. As the 
< suit has been pending so long, I dismiss it. 
The plaintiff can get it re-instated when he 
ean find the address of the absentee defend- 
ants. Let the record be filed.” 
The learned Assistant Collector did not 
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specify the authority under which he acted. 
The general-agent of the plaintiff was 
“present, and Order IX, rule 5, of the Code 
of Civil Procedure required that the Court 
should bave waited for a period of one 
year from the date of the return of the 
summons unserved before dismissing the 
suit. ; 

On the 9th October 1915 the plaintiff 
applied for the restoration of his suit to 
the pending file, suggesting a reference to 
Order 1X, rule 5, of the Code, and praying 
that as the correct addresses of the unserved 
. defendants had since been ascertained, the 
suit should be restored to its original 
-number and tried after the service of sum- 
monses on the uneerved defendants and 
‘heirs, according to the addresses given in 
the application, was effected. The learned 
Assistant Collector set aside his previous 
‘order and restored the suit to the file, 
< observing that the application may be taken 
to be .an .application ‘for review of his 
previous order. On appeal the learned 

`. District Judge set aside the order granting 
the review, and dismissed the application 
of the plaintiff for the reé-instatement of 
the case to the file on the ground that the 
authority to rescind, alter or confirm its 
decree or order was not conferred by section 
120A of. the Oudh Rent Act on any Court 
-other than the Board of Revenue. 

Section 120A was inserted by section 
55 of Act XX of 1890 when the Board 
of Revenue was first constituted for Oudh, 
and the object of that insertion “was to 
give a general power to the Board of 
: Revenue, notwithstanding anything contained 
in the Code of Civil Procedure, to review, 
rescind, alter or confirm the decision of 
itself or of any of its members. The 
- existence of this power in the Board of 
Revenue did not necessarily imply the nega- 
tion of such apower in the other Courts, 
because section 135 of the Act rendered 
the provisions of the Code of Civil Procedure 
applicable, so far as they were not incon- 
sistent with the provisions of the Act, to 
, all suits and proceedings under the Ast. 

Prior to the amendment, the subordinate 
Revenue Courts had unquestionably an 
authority® to review their decisions under 
the fhem Code of Civil Procedure, which 
was applcablo to them. In rent cases 
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the District Judges and the Judicial Commis- 
sioners similarly exercised that power. Could 
it have been intended, when Act XX of 
1890 was enacted, to confine that power in 
rent cases to the Board of Revenue and to 
take it away from all other -Courts ? The 
draft Bill, which subsequently became Act 
XX of 1890, originally contained a provision, 
specifically authorizing Commissioners and 
other subordinate Revenne Courts to review 
their decisions, in circumstances similar to 
those Jaid down in the Code of Civil 
Procedure, but the Select Committee in charge 
of the Bill removed tbat provision, without 
agssignirg any reason, thinking probably 
that it was redundant. The position of the 
Board of Revenue was, however, somewhat 
different. Under Order XLYVII, rule 2, of 
the Code of Civil Procedure, an application 
for review of a decree or order of a Court, 
not being a High Court, upon some ground 
other than the discovery of new and import- 
ant matter or evidence, as is referred to in 
rule 1, or the existence of a clerical or 
arithmetical mistake or error apparent on 
the face of the decree, could be made only 
to the Judge who passed the decree or 
made the order scught to be reviewed. 
- Section 120A of the Oudh Rent Act departed 
from the ordinary Jaw in dispensing with 
those restrictions and limifations and giving 
the Board ef Revenue as the highest con- 
trolling revenue authority a general power 
to review, rescind or alter a decree or order 
made by itself or by a single member on 
any grounds it may think proper. In regard 
to the other Courts, the power to grant a 
review under Order XLVIIL of the Code of 
Civil Procedure remained subject to the 
restrictions laid down in rules land 2 of 
the said Order. The removal of those 
restrictions and limitations in regard to the 
Foard of Revenue does not indicate that 
the pre-existing power of the other Courts 
under section 185 of the Oudh Rent Act, 
read with Order XLVII, rules 1 and 2, of 
the Code of Civil Procedure, subject to 
those restrictions and limitations, was 
withdrawn, for if that bad been the intention, 
the Legislature would have said so in clear 
words. The insonsistency between section 
120A and Order XLVII, rules.1@and 2, of 
the Code of Civil Procedure doesgnet extend 
beyond the Board of Revenue, and the Code 


. 


INDIAN OASES, 


[1927 


of Civil Procedure is, therefore, applicable in 
this respect without any restriction to the 
other Courts. 

In Tribhuwan Dat v, Balak Ram Misra, 
(1) a similar view was taken by the Board 
of Revenue, and Sir Duncan Baillie in 
repelling the argument that the Commis- 
sioner had no power to grant a review 
observed — It appears to ine clear that this 
argument is entirely fallacious. The power 
of review given to the Board by section 120A 
is of a special character and*very much 
wider than the power given to Courts in 
general by the Civil Procedure Code. To 
confer this power a special section’ was 
necessary. No special section was necessary 
to give Courts the powers contemplated by 
the Civil Procedure Code. There is, in 
my opinion, no inconsistency between the 
provisions of the Rent Act and the exercise 
of powers of review by Revenue Courts in 
Oudh. The matter is made to my mind 
absolutely clear when it is considered that 
section 120A was inserted by Act XX of 
1890. If the line of argument taken by 
the Commissioner is accepted, Revenue 
Courts in Oudh had powers of review till 
Act XX of 1890 was passed. There was 
certainly up to that date nothing to suggest 
that they had no such powers, Is it possiblé 
to conceive that the Legislature then, by 
adding the section giving special powers of 
review to the Board, intended to take away 
the powers of review enjoyed by other . 
Courts and did not in any way express its 
intention in so many words? There appears 
to me to be no doubt whatsoever that 
Revenue Courts in Oudh have the power 
of review allowed to Civil Courts. It would 
be . impossible to conceive they are not 
being given such powers and being unable 
to correct any error, however obvious, in 
a judgment recorded by them.” We agree 
with the observations made by him and, 
setting aside the order passed by tha learned 
District Judge, restore that of the Court of 
first instance, subject, however, to the 
condition that the plaintiff files the deficit 
Court-fee required for an application for 
review under Article 5, Schedule I, of the 
Court Fees Act. The parties will bear their 
own costs of this proceeding throughout. 

Revision accepted, 

(1) 27 Ind. Cas, 687; 2 O, L, J. 14 
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LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civit Arrear NO, 135 oF 1910. 
February 19, 1917. 
Present:—-Mr. Justice Maung Kin. 
MAUNG PO THU AND ANOTHER—- 
DEFENDANTS-—ÅPPELLANTS 
versus 


MAUNG PO MIN--PLAINTIFE— 


RESPONDENT. 
Trade usage or custom-—Proof-——Presumption—Civil 
Procedere Code (Act V of 1908), O. XLI, r. 88—Appel- 
late Court, power of 

A. usage is proved by the oral evidence of persons 
who become cognizant ofits existence by reason of 
their occupation, trade, or position. The evidence in 
support of it must be clear and convincing, it 
must also be consistent. [p. 150, col. 2 | 

No person who is ignorant of the existence of a usage 
of trade or to whom knowledgo thereof cannot be 
imputed is bound by it, unless the usage has become 
so general and notorious that all persons connected 
with the trade may be presumed to have knowledge 
of its existence. [p. 151, col. 1.) 

Semble.—An Appellate Court has power to pass 
any decree and make any order which ought to have 
been passed or made in favour of any parties, though 
they may not have filed any appeal or objection. [p. 
151, cols. 142.) 


a 


Mr. Po Han, for the Appellant. 

Mr. Agabeg, for the Respondent. 

JUDGMENT.—The following facts are 
now either admitted or not denied:— 

The 2nd defendant Maung Myat Win 
was employed as broker of the 3rd and 
Ath respondents, Po Thu and Po Kin; he 
bought paddy from, amongst others, the 
plaintiff, the present respondent, and in so 
buying he stated he was buying as broker 
for Po Thu and Po Kin. In these 
circumstances the plaintiff sues for the 
balance of the price of the paddy which 
he sold to Po Thu aud Po Kin’s broker, 
making Po Sin, a servant of Po Thu, and 
Po Kin and Myat Win as party defend- 
ants, as these two went to him and one 
or the other contracted to buy the paddy. 

Myat Win’s defense is that he was 
merely an agent in the transaction and 
is not as such liable to be saed. 

Po Thu and Po Kin say that the 
transaction must be taken to be subject 
to a trade usage which has been in vogue 
amongst the paddy traders in the locality, 
whereby the buyer was not liable to the 
seller for the price of the paddy sold 

The Trial Court held the usage to have 
been proved and to be binding upon the 
plaintiff, and dismissed the suit as against 
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the 3rd and 4th defendants and gave a 
decree against the 2nd defendant, Myat 
Win alone. As regards the Ist defendant, 
Po Sin, it found that he was merely a 
servant of the 3rd and 4th defendants and 
dismissed the suit as against him also, and 
there is no question that this finding is 
correct, 

The plaintiff appealed to the Divisional 
Court against the 3rd and 4th defendants 
only and that Court held that the alleged 
usage had not been proved, and it decreed 
the suit as against the 8rd and 4th 
defendants. As to the liability of the 
2nd defendant Myat Win, the Court said: 
“I need express no opinion, as he has not 
appealed at all” 

Now upon the facts which must be held 
to be established, because they are admitted 
or not denied, there can be no doubt 
that 2 decree must be passed against the 
3rd and 4th defendants alone but not 
against the 2nd defendant at all. 

The only question which is before me 
is whether the alleged usage has been 
proved and, if proved, affects the result 
of the case. 

The usage which the 3rd and 4th defend- 
ants attempt to prove is as follows:— 

Thceugh a man who calls himself a 
broker is employed to buy paddy for the 
paddy trader and is paid brokerage, say, 
at Rs. 2 per 100 baskets of paddy, he 
is really a middleman from whom the 
trader buys. True that the middleman 
has no paddy of his own to sell; that he 
has no money to buy with; and that, 
therefore, money is advanced to him by 
the trader. But the rate at which the 
trader wants paddy is fixed between the 
so-called broker and the trader, The 
trader does not pay more or less than 
that, whatever may have been the rate 
at which the broker may have bought. 
The broker may lose or gain on his 
purchase. The trader is not concerned 
with that. The broker may say when 
buying that he is a broker of so and so 
buying for him, but the broker is only a 
middleman and neither the trader nor the 
cultivatoy looks beyond him. 

The first question is whether the attempt 
has Ween shecessful. 

In my judgment, it has failed 

What is the evidence? 
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Myat Win, the broker, says: “I was to 
buy paddy at different villages on my 
own account........... The rate at 
which J was to buy was not fixed. I 
was to buy it at the prevailing market- 
rate. . . The 4th defendant 
never paid money personally to the paddy 
sellers for the price of paddy. I took no 
profit whatever from the 4th defendant 
with the exception of my brokerage.” 

“This evidence is in denial of the usage 
sèt up. It may, however, he said that 
Myat Win is an interested witness, inasmuch 
as he has to get out of the liability for 
the price as best he can, Still this fact 
alone is not snfficient for disregarding his 
evidence, especially as the evidence of the 
only other broker corroborates him, as it will 
appear later. 


Maung Yo, the first witness for the 
defence, does not make any attempt to 
prove any usage. All he says is that In 
the year previous to the one in question 
he employed Myat Win, whose oecupation 
was that of a broker, to buy paddy for 
him The witness says: “I employed him 


to buy paddy from certain particular 
persons whom I knew. Generally he 
bought paddy from persons unknown to 


me. Last year I employed him to buy 
paddy for me.e He owed me over Rs. 200 
last year.” The witness also says that he 
paid him brokerage at the rate of a rupee 
or two per 100 baskets of paddy. 


This shows clearly that the witness 
employed Myat Win as his broker, and 
there is not a word about the custom in 
his evidence either in the passage referred 
to above or in the rest of it, 

Maung Ne Dun, second witness on the 
point, is a paddy trader. He says that 
he employed Myat Win as his broker to 
buy paddy for him for two or three years. 
He advanced him some money to pay earnest- 
money with and he told him to buy at 
a certain rate. When the broker brought 
paddy to him he would pay the price 
after deducting what had been advanced. 
He further states: “I did not know at 
what rate he bought in the jungle. If 
he bad bought at a lesser rate LA took 
the profit. I gave him brokerage.’ ®° « 

Now upon this evidence can it be said 
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that. the broker was really a middleman 
who was buying paddy on his own account? 
I think not.. The advance was only for 
the payment of earnest-money and the 
fact that the broker was allowed to make 
profit is not by itself sufficient to convert 
the broker into a buyer on his own account. 
Maung Shwe Ya is the third witness on 
the point. He isa broker. He says: “The” 
man who wanted paddy advanced money 
to me to pay as earnest to paddy-seflers. 
Delete a NAN bought paddy at the rate at 
which J was asked to buy, I then took- 


the paddy to the buyers house. There 
the buyer paid the price to me and I` 
paid it in turn to the seller. If the 


buyer were not able to pay for the full 
value of the paddy, he made arrangement 
with either the broker or the seller for 
payment of the balance.” I shall comment 
on this evidence later. ` 

The. next witness is- Maung Kyauk 
Lon. He is a paddy trader. He says he 
buys paddy by means of brokers. He 
advanced money to them to buy paddy 
with and they would go and buy on their 
own account and he would pay them: at 
the rate he had told them “to bny, whatever 
might be the rate at which they bought 
the paddy. 

The last witness is Maung San Baw, 
who is a paddy trader. He speaks to the 
same effect as the last-mentioned witness“ 
and these two are the only witnesses 
who give anything like support’ to the’ 
defence and even they leave much „for 
inferences. 

“A usage is proved by the oral evidence 
of persons who become cognizant of its 
existence by reason of their occupation, 
trade, or position, The evidence must be- 
clear and convincing; it must also be cou- 
sistent.” Volume 10, Halsbury’s Laws of 
England, Custom and Usage, paragraph 495, 
page 270. 

I do not think that the evidence of 
Maung Kyauk Lon and Maung San Baw is 
sufficient to prove the -alleged usage, 
especially when the evidence relates solely 
to the practice they themselves adopt in 
their own dealings with their own brokers, 
and not to what other traders do. Again, 
their evidence is not supported by the other 
two traders called, wz, Maung Yo and 
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Manng Ne Dun. Maung Yo does not prove 
the alleged usage; he proves only thatthe 
broker he employed was employed as broker. 
Maung Ne Dun speaks of advancing money 
only for the purpose of paying earnest-money 
for the paddy bought by the broker, and 
says that when paddy was brought to him 
he would pay the price of it after deducting 
the advance. Thus, his evidence leaves the 
broker as borker and agent from the 
buyes. i 


So thaf in my jadgment we have a con-. 


siderable discrepancy in the evidence of 
these fonr traders as to the existence of the 
alléged usage to lead the Court to the 
conclusion that the usage was not universally 
admitted by those engaged in or conversant 
with the particular trade. 

Then the only broker witness called, 
Maung Shwe Yo, comea in and spoils the 
whole case by saying that he bought paddy 
at the rate at which he was asked to buy 
and that “ifthe buyer were not able to 
pay for the full value of the paddy he 
made arrangement either with the broker 
or the seller for the payment of the 
balance.” 


We shall now look at the matter from 
another standpoint. Granted that the alleg- 
ed usage has been proved by the evidence, 
how is it binding on the plaintiff? Nota 
single paddy-seller or cultivator has been 
called to show the sellers in general knew 
of its existence. Neither is there any 
evidence to show that the plaintiff in 
particular knew of it. And there is no 
proof that it had become so general and 
notorious that all persons connected with 
the trade may be presumed tn have known 
of its existence. 16 is a clear principle of 
law that no person, who is ignorant of the 
existence ofa usage, or to whom knowledge 
thereof cannot be imputed, is bound by it. 
[Volume 10, Halsbury’s Laws of England, 
Custom and Usage, paragraph 488, page 266. | 
Therefore, under the 
defence cannot succeed even upon the 
supposition that the alleged usage existed. 

- For the above reasons I hold- that the 
lower Appellate Court-was right in reversing 
the judgment of the Trial Court. But I 
think it was wrorg in not cancelling the 
decree against the 2nd defendant. Under 
Order XL], rule 33, I set aside the decree of 
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the Court of first instance passed against 
the 2nd defendant. The appeal is dismissed 
with costs, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Crvin Appeat No. 209 or.1916, 
February 28, 1917. 
Present:—Mr. Justice Piggott and Mr. 
Justice Walsh. 

Kunwar MADHAVA SURENDRA.SAHI 
— DeFanxnDANT—APPELLANT 
versus 
B. BITHAL DASS AND OTHERS— 

RESPONDENTS, i 

Civil Procedure Code (Act V of 1908), O. X, n 4, 
O XEITE, r. 1 (e}—Order against one of several parties 
— Appeal, maintainability of. 

Whether an order passed by a Court against one 
of the parties under Order X, rule 4, of the Civil Pro- 
cedure Code amounts to pronouncing judgment 
against that party, depends on the particular facts of: 
each case. |p. 152, col. 2.) 

Therefore, where such order does not amount to a 
judgment, no appeal lies against it under Order 
XLIII, rule 1 (e). [p. 162, col. 2.] 

First appeal from an order of the 
Additional Subordinate Judge, Benares, 
dated the 29th August 1916. 

FACTS of the case appear from the judg- 


z men 6. 


The Hon'ble Dr. Sundar Lal, for the Re- 
spondents, raised a preliminary objection 
that no appeal lay:—The appellant is-one of 
the defendants. There was an order for the 
appellant to appear in person. He failed to 
appear and the Court ordered the case to be 
ex parte against him and proceeded with the 
ease as the other defendants were present. 
This order does not amount to a judgment 
and, therefore, no appeal lies under Order 
XLII, rule 1 (e). 

Mr. Pearey Lal Banerji, for the Appellant. 
—The Pleader for the defendant-appellant 
was present, There should have been no eg: 
parte order against the appellant. The order 
amounts toa judgment. The defendant can 
be ordered to appear only under Order II, 
rule 3, or Order V, rule 3. 

(P.ccorr, J.—The Court bas jurisdiction 
wheneyer it sees reason to have personal 
appearance of the parties. Because Orders 
JI? and V happen to be before the Order 
for issues, it does not mean that they do not 
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apply at later stages. Abdul Jalil v. Humera 
Bibi (1) ]. i 

The Hon’ble Dr. Sundar Lal.—Under sec- 
tion 157 of the Civil Procedure Code very 
large powers have been given to Court. 

Mr. Pearey Lal Banerji —if I did not 
appear the Court had jurisdiction, under 
clause 2 of Order X, rule 4, to pronounce 
judgment against me at once and the order of 
the Court amounts to pronouncing judgment. 

[ Wasp, J.—Is not a judgment to be pro- 
nounced if defendant does not appear? | 

The Hon’ble Dr. Sundar Lal.—No judg- 
ment isto be pronounced merely because de- 
fendant isnot present. The plaintiff must 
prove his claim. 

Mr. Pearey Lal Banerji.—Refers to Order 
XI, rule 21. The only section in which this 
particular word “pronouncing judgment” 
is used is Order X, rule 4. The Court 
purpcrted : to pass an order under Order 
X, rule 4. The order is tantamount to 
pronouncing judgment against the defendant. 
Order X, rule 4, is not confined to defendant 
only. In the case of the plaintiff the Court 
immediately passes an order dismissing the 
suit. Inthe case of the defendant the defence 
is struck off and the plaintiff is asked to prove 
his claim. The order isan ev parte decree and 
is appealable. 

[Pracort, J.— Order X, rule 4, corresponds 
to section 120 of Act XIV of 1882. In the 
old Code the words were “pass a decree” and 
now the words are “pronounce judgment’. 
Why did the Legislature alter the words? | 

Mr. Pearey Lal Banerji.—-Because dismiss- 
ing a suit for default is not a decree but is an 
order which is appealable. The whole point 
is that this order is tantamount to pronouncing 
judgment against the defendant-appellant. 

The Hon’ble Dr. Sundar Lal.—There is no 
judgment pronounced against the defendant. 


JODGMENT.—The appeal before us 
purports to be in first appeal from an 
order passed under rule 4 of Order X of 
the Code of Civil Procedure. A preliminary 
objection is taken that no appeal Jies. 
Under Order XLIII, rule 1 (e), an appeal 
lies against an order under rule 4of Order 
X pronouncing judgment against a party. 
Whether an. order passed by a Court which 
is purporting to deal with one of the 


(1) 2 Ing. Cas, 463; 6 A. L. J. 840, 
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parties under the provisions of Order X, 
rule 4, of the Code of Civil Procedure 
does or does not amount to pronouncing 
judgment against that party, must depend 
on the particular facts cf each case and 
on what actually took place, We have 
examined the reeord and we are quite 
satisfied that it cannot be said that the 
Court below pronounced judgment against* 
the present defendant-appellant within the 
meaning of that rule. That Court s@ems 
to have gone on and tried the suit on 
the merits, An appeal will lie against the 
final decree and in the course of that 
appeal, if this particular defendant has any 
grievance against the proceedings of the 
Court below as affecting the merits of its 


decision, he may raise the point in his 
memorandum of appeal. We accept the 
preliminary objection and dismiss the 


appeal with costs, including fees on the 
higher scale. 
Appeal dismissed, 


COURT OF THE BOARD OF 
REVENUE, UNITED PROVINCES. 
Revenue Petition No. 176 or 1915-16 or 

Unao Disrrior. 
November 2, 1916. 
Present:— Mr. Campbell, J. M. 
Pandit BADRI BISHAL—Puaintipg— 
APPELLANT $ 
VETSUS 
` Musammat BATASHA- Derenpant— 
RESPONDENT, 
Oudh Rent Act (XXH of 1886), s. 6—Landlord and 
tenant— Lease, construction of—Occupancy rights, | 
A person holding under a lease, conferring herit- 
able and non-transferable rights, giving power to 
sub-let and imposing liability to ejectment only for 
non-payment of arrears of rent, is an occupancy 


ane under section 6 of the Oudh Rent Act. [p. 153, 
col. 1. 


Lal Muneshar Buw Singh v. Gaya Buz, 88 Ind, Cas, 
729; 14 A. L. J. Rev.1;20. D, J. 634, distinguished 
from. 

Appeal from the decree of the Commis- 
sioner, Lucknow, dated the 19th July 
1916, upholding that of the Assistant Col- 
lector, Unao, dated the 29th May 1916, 

Babu Bisheshwar Nath Srivastava, for the 
Appellant, 
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Mr. Abdul Rauf, for the Respondent. 

JUDGMENT.—I see no reason to interfere 
with the orders of the lower Courts. The 
terms of the lease under which respondent 
holds are such as to make her an occupancy 
tenant under section 6, Oudh Rent Act. She 
was given heritable, non-transferable rights, 
and was only liable to ejectment for non- 
payment of arrears of rent. All these 
conditions are applicable to an occupancy 
tenant, It was expressly stipulated that 
respondentemight sub-let. The case is not 
on all fours with Lal Muneshar Bug 
Singh v. Gaya Bux (1) on which appellant 
relies. I upbcld the Commissioner’s order 
and dismiss this appeal with costs. 


Appeal dismissed. 
(1) 33 Ind, Crs, 729; 2 0, L. J. 634; 14 A. L. J. Rev. 1. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sreconp Civin Appear No, 323 or 1915, 
August 9, 1916. 
Present:—Mr Stuart, J. ©. 
Thakur RAM SAHU — PLAINTIFE — 

APPELLANT 

VETSUS 


GOURI SHANKAR AND oraERsS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 22 
—-Cross-objections, failure lo take, effect of —Transfer 
of Property Act (IV of 1882), s. 59— Bvidence Act (I of 
1872), ss. 68, 69, 71—Attesting witness, who is—Seribe, 
whether witness. 

Under the provisions of Order XLI, rule 22, of the 
Civil’ Procedure Code, it is open to a respondent to 
support a decree in appeal on a ground decided 
against him in the Court below and it is not neces- 
sary for him to filea cross-objection. [p. 153, col. 2; 
p. 154, col. L] 

Lala Gauri Shanker Lal v. Janki Pershad, 17 ©. 809; 
17 I. A. 57; 5 Sar. P. C.J. 518; 8 Ind. Dec. (N. 8.) 
1088, referred to. 

The scribe of a mortgage-deed who writes it and 
signs it and in whose presence itis executed, is not 
an attesting witness within the meaning of section 
59 of the Transfer of Property Act and sections 88, 
69 and 71 of the Evidence Act. [p. 154, col. 1.] 

Badri Prasad v. Abdul Karım, 19 Ind, Cas. 451; £5 
A. 254; 11 A. L. J. 260, referred to. 

A witness ofa deed who signs it but who is not 
present at the time ofits execution is not an attest- 
ing witness. [p. 154, col. 1.] 

Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. Cas. 
950; 35 M. 607; 16 O. W. N. 1009; 23 M L. J. 82); 12 
M. L. T.3838; (1912) M. W. N. 935; 10 A. L. J. 259; 14 
Bom. L. R, 1034; 16 C. L, J. 596; 39 I, A. 220 (P. 0.), 


referred to, 
|] e 


INDIAN CASES, 


153 


Appeal from the decree of the Subordinate 
Judge, Fysabad, dated the 3lst May 1915, 
upholding that of the Munsif, Akbarpur, 
dated the 3lst March 1914. 


Mr. Fakhruddin Hasan, 
lant. P 

Pandit Harkaran Nath Misra, for Res- 
pondent No. 2. 


J UDGQMENT.—Jagannath Kurmi executed 
a deed on 23rd November 1897 for Rs. 125, 
by which he mortgaged with possession two 
shops to Gaya Prasad. The plaintiff 
Thakur Ram Sahu asserted that on 19th 
July 1906 Jagannath mortgaged with 
possession to him a house with five shops 
(including the two shops already mortgaged 
by the previous deed) for Rs. 250, Rs. 125 
of which were to be retained by him 
(Thakur Ram Sahu) in order to redeem the 
prior mortgage. He admits that he never 
did redeem that mortgage. His case is that 
in 1909 the descendants of Gaya Prasad 
(who was then deceased) took possession 
of the whole property and pulled the 
buildings down and constructed a chabutra 
in their place. He sued for possession of 
the chabutra and for damages in respect of 
the buildings which had been pulled 
down. 

The learned Munsif dismissed his suit. 
He then appealed to the learned Subordinate 
Judge. The learned Suborfinate Judge 
dismissed his appeal without going into the 
merits of his pleas, on the ground that he 
had failed to prove the mortgage-deed of 
19th July 1906 on which he relied. He 
comes here in second appeal.. 

The learned Counsel for the plaintiff-appel- 
lant has taken a preliminary point that the 
learned Subordinate Judge had no right to 
discuss the validity of the deed of IlItth 
July 1906, because no cross-objection to 
the effect that it was invalid had been 
filed. The defendants-respondents obviously 
did not require to file a  scross-objection 
because the suit Lad been dismissed. They 
bad denied the validity of the deed of 
19th July 1906 in their written reply 
and had put the plaintiff to proof of 
the deed. The learned Munsif had, it is 
trne, decided that point against them, 
but it was open to them under the provisions 
of OrdtyY XLI, rule 22, to support the 
decree in appeal on a ground decided 
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against them in the Court below and it 
was not necessary for them to file a cross- 
objection. Their Lordships of tho Privy 
Council have taken this interpretation of the 
words of the corresponding section of the 
old Code in Lala Gauri Shanker Lal v. Janki 
Pershad (1). Thus the learned Subordinate 


Judge had every right to dismiss the suit. 


on appeal upon this point. 


It remains to be seen whether his 
order of dismissal is correct. The deed- 
in question purports to bear the 


signatures of three witnesses, One of those 
witnesses is Bindraban, the scribe. He 
had written the deed and signed his 
name on it and he came into Court and 
deposed that the deed was executed in 
his presente. But these circumstances do 
not make him an attesting witness with- 
in the meaning of section 59, Act IV of 
of 1882, and sections 68, 69 and 71 of 
the Indian Hvidence Act. The decision 
in Badr? Prasud v. Abdul Karim (z) is 
sufficient authority for this conclusion, It 
interprets accurately the views of their 
Lordships of the Privy Counsil in Shamu 
Patter v. Abdul Kadir Rowthan (3). The 
remaining two persons, whose names appear 
as witnesses on the deed, are Anant Prasad 
and Bhagwan Das. Bhagwan Das is dead. 
Anant Prasad was called as a witness. The 
learned Subordinate Judge has found, how- 
ever, that alth®ugh he signed the document 
he was not present at the time of its execution 
and he thus is not an attesting witness 
according to the meaning of the words as 
interpreted by their Lordships of the Privy 
Council in the decision I have already 
quoted. 

The case thus stands that the only 
person who might have been an attesting 
witness would be Bhagwan Das, who is 
dead and the document would have been 
sufficiently attested if it had been proved 
that the attestation of Bhagwan Das had 
been in his handwriting. I agree with 
the learned Subordinate Judge that there 
ig no evidence on the record to the effect 
that the alleged signature of Bhagwan 


Das is in his handwriting. 

(1) 17 0. 809; 17 L A.57; 5 Sar. P. O. J, 518; 8 
Ind. Dec (xN. s ) 1093. 

(2) 19 Ind. Cas. 451; 85 A. 254; 11 A. L. J. 260 

(3) 16 Ind. Cas 250; 16 C. W. N. 1009; 34 M. 607; 
23 M. L. J 821: 12 M. L, T. 338; (1912) M. @VON. 935; 
10 A. L. J. 259; 14 Bom, i. R. 1084; 16 Ç. L.J. 596; 
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For the above reasons I uphold the 
finding of the learned Subordinate Judge. 


I might have considered the desirability of: 


giving the plaintiff-appellant an opportunity - 
of provirg the signature of Bhagwan Das, . 


had it not been that on the merits of the 
case [ see no reason to 
facility of any kind. 
with costs. ~ 
Appeal dismissed., 


LOWER BURMA CHIEF COURT, 
Crvtu Reviston No. 20 or 1916. 
February 15, 1917. 
Present:— Mr. Justice Maung Kin 
CO. KRALIYAPARAMA PADIYACHI—~ 
DEFENDANT — APPELLANT 
VETSUS 
O, V. A. R. CHETTY FIRM-- 


PcLaintire— RESPONDENT 

Civil Procedure Code (Act V of 1908', 5, 116— 
Revision—High Court, power of interference of —“Juris. 
diction,” meaning of—Limitation Act (IX of 1908), s. 3 
—Court, duty of. 

The term “jurisdiction” in section 115 of the 
Civil Procedure Code, in its broad legal sense, may 
be tnken to mean the power ofadministering justice 
according to the means which the law has provided, 
nnd subject to the limitations imposed by that law 
upon the judicial authority. [p. 156, col 1.) 

Har Prasad v. Jafar Ali, TA 3845; .A. WN. (1885) 
73; 4 Ind. Dec. (N. s.) 649 and Amir Hassan Khan 


afford: him any. 
J dismiss this:appeal, 


š 


v. Sheo Baksh Singh, 11 O. 6; 11 1. A. 237; 4 Sar P- 


0. J. 559; Rafique and Jackson’s P. C. No, 88; 5 Ind. 
Dec. (N. 3.) 760, referred to. l 

Where a lower Court does not apply its mind to 
the question of limitation, the High Court has, the 
power to interfere in revision [p. 158, col, 1.) 


Amir Hassan Khun v. Sheo Baksh Singh, 11 C. 6:. 
11-1. A, 287: 4 Sar. P. O, J. 559; Rafique and 


Jackson’s F. C. No 33; 5 Ind. Dec. (N.s) 760 and 


Kailash Chandra Haldar v. Bissonath Paramanic, 


10. W. N. 67, referred to. 

The provisions of section 3 of the Limitation Act 
arc mandatory, where the bar of limitation appears 
on the faco of the plaint and there is no question of 
factinvolved. [p. 156, cols. 1 & 2.] 

Balaram v. Mangta Dass, 34 C.$41;6C6.L. J. 237; 
11 0. W. N. 959, referred to 

Mr, Mya’ Bu, for the Appellant, 

Mr. A B. Banurjt, for the Respond- 
ent, ` 

J UDGMENT.— The respondent was plaint- 
iff in a case in the Township Court of 
Kyauktan fixed for hearing on the 12th 
October 1915: He went to Kyauktan for 
the case, bnt as he heard that there was 
a criminal warrant ont against him in 


Yol. XXXIX| - 


INDIAN CASES, 


KALIYAPARAMA PADIYACHI V., O. V. A. R. CHETTY. 


Rangoon, he returned to Rangoon leaving a 
clerk behind to inform the Court of what 
had happened. The clerk went to the 
Oourt, but the Judge held that as he had 
no power-of-attorney from the plaintiff he 
could not legally put in an appearance for 
his master. The suit was, therefore, dismissed 
for default. There was no appearance on 
the part of the defendants either, 

On the 12th of November 1915, the 
plaintaff applied to have the order of dis- 
missal set* aside saying that hehad to go 
back to Rangoon suddenly, owing to a 
criminal warrant being out against him 
there and that the clerk he had sent to 
the. Court did not inform bim of the dis- 
missal order until “now.” Apparently the 
Court did not notice that the application 
was out of time by one day and no objec- 
tion was taken by the defendant on the 
ground of limitation. The Court set aside 
the dismissal order, finding that the plaimt- 
iff had sufficient excuse for not being pre- 
sent on the 12th October. 

The defendant invoked the revisional 
powers of this Court under section 115 of the 
Code of Civil Procedure on two grounds, 
namely, (1) that the Township Court should 


not have entertained the application of the. 


plain iff, as it was time-barred on the face 
of it, and (2) that that Court erred in 
holding that the plaintiff had sufficient 
excuse for not appearing on the date fixed. 
At the hearing the 2nd ground was given 
up by the learned Counsel for the defend- 
ant. 


He, however, very atrongly pressed the 
Ist ground. He contended that the provi- 
sions of section 3 of the Limitation Act 
are mandatory and in view ofthe stringent 
requirements of the section, which casts upon 
the Judge the duty of applying the rules 
of limitation even when they are not pleaded, 
the Township Court failed to exercise a 
jurisdiction vested in 16 by law. 


The learned Advocate for the plaintiff 
urged that section il5 of the Code gives 
discretionary power to the High Court 
to interfere cr not and that the Court is 
not bound to act in every case. When 
the plea, he contended, is one of limita- 
tion raised for the first time in revision, 
the Court should not- interfere. He read 
out passages in the notes to section 115 


of the Code by Woodroffe in support of 
his argument, and I may now deal with 
the cases upon which 1 gather he laid 
especial stress. In passing, [ may say that 
in this case there is no question of the 
Township Court having exercised its discere- 
tion under section 5 of the Limitation Act, 
for there was no application under that sec- 
tion before him. 

Vasudeva y. Chinnasami (1). In this case 
the District Court admitted an appeal pre- 
sented out of time on certain grounds. It 
was held that the High Court could not 
interfere on revision, Turner, C. J., saying, 
“ We cannot interfere on revision with an 
exercise of discretion.” 

Sundar Singh v. Doru Shankar (2). The 
head-note which correctly represents the 
ruling is that the fact that a Court, having 
power to decide whether or not a certain 
matter was barred by limitation, wrongly 
decided that it was not barred and proceeded 
to deal with it affords no gronnd for revision 
under section 622 (now 115) of the Code 
of Civil Procedure. 

The third case 18 Ramgopal Jhoon- 
jhoonwallah v. Joharmull Khemka (3). There 
it was held that an error by the Small 
Cause Court on a question of limitation 
does not justify the interference of the 
High Court under section 115 of the Code. 

The 4th and last case which may be 
noticed is Anunda Lall Addy v. Debendra 
Lall Addy (4), where it was held that a 
wrong decision on a question of limitation 
is not open to revision by the High Court. 

These cases are distinguishable from the 
case before me, inasmuch as it is one in 
which there has been no decision on the 
question of limitation at all. It is a case 
in which the learned Judge of the Township 
Court has failed to discharge his duty in 
that he did not look into the question, 
whether the application was within time 
or not, 

Mr. Mya Bu for the defendant sited 
Hor Prasad v, Jafar Ali (5), where it was 
held that a Court, which admits an applica- 
tion to set aside a decree ex parte after the 

(1) 7 SI. 684; 2 Ind. Dec. (nN. 8.) 990. 

(2) 20 A. 78; A. W. N. (1897) 168; 9 Ind. Dee, 
(N. s.) 409. 

(3) 15 na. Oas. 547; 39 C. 478. 

(4) 2 E.W. N. cccxxxiv. 


ge 7 A. 345; A. W. N. (1885) 73; 4 Ind, Dec. (x. s.) 
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true period of limitation, acts in the exercise 
of its jurisdiction illegally and with 
material irregularity within the meaning 
of section 622 of the Code of 1882 and 
such action may, therefore, be made the 
subject of revision by the High Court. 
Mahmood, J.’s observations in that case 
are especially instructive. “The term 
‘jurisdiction’, as used by their Lordships 
of the Privy Council in Amir Hassan Khan 
v. Sheo Baksh Singh (6:”, he said, “in its 
broad legal sense may be taken to mean 
the power of administering justice according 
to the means which the law has provided, 
and subject to the limitations imposed by 
that law upon the judicial authcrity.” 

In Kailash Ohandra Haldar v. Bissonath 
Paramanic (7) it was held that where the 
lower Courts have entertained an applica- 
tion which is on the face of it barred by 
limitation without udverting to the ques- 
tion of limitation, the High Court can 
interfere in revisiom. Patheram, C.J.,observed: 
—— The period of limitation which is fixed 
for making this application 1s 80 days, so 
that the time had long expired on the 18th 
September, and the only way in which the 
matter could then be brought within the 
period of limitation was by the operation of 
section 18 of the Limitation Act. Section 
18 of the Limitation Act has not been 
dealt with by, the District Judge in his 
judgment, and unless he could come to the 
conclusion that he could deal with it in that 
way and as it appeared on the face of this 
record that the matter was barred unless 
it could be brought within that section, it 
appears to us that he had no jurisdiction 
to deal with the matter and, therefore, we 
have jurisdiction to interfere under sec- 
tion 622, Civil Procedure Code.” 

The two last cases cited above clearly 
show that where the lower Court has not 
applied its mind, as in this case, to the 
question of limitation, the High Court has 
the right to interfere in revision. 

On the question whether the provisions 
of section 3 of the Limitation Act are 
mandatory, the last word has been said 
by the Special Bench of seven Judges of the 
Calcutta High Court in Balarm v. Mangta 


(6) 11 0.6; 11 I. A. 237; 4 Sar. P. C. Ø. 5ò9; 
Rafique and Jackson’s P. C. No. 83; 5 Ind. Deg. dx. 8.) 


760. 
(7) 1 0, W. N. 67. 


Dass (8), where six of the Judges held that the 
provisions of a similar section of the old 
Limitation Act are mandatory, where the bar 
appears to be onthe face of the plaint and 
there are no questions of fact involved. 

There is one more argument of Mr. Banurji, 
which I might deal with. That is that assum- 
ing thatthe lower Court acted improperly 
and with material irregularity in admitting 
the application which was on the face of it 
ont of time, the High Court should not mter- 
fere, as the defendant did not raise" the plea 
of limitation, for the effect of the interference 
by this Court would be to prevent the plaint- 
iff from bringing his suit owing to its being 
now time-barred and thus cause an injustice 
to him. This contention was based upon 
Dayaram Jagjivan v. Govardhandas Dayaram 
(9) and it is a sound one as a proposition of 
law. But the difficulty is that the facts do 
not ftin with it. The suit was upon a pro- 
note dated lst of September 1914 and it 
would not be barred by limitation until, the 
lst of September 1917, so that the plaintiff 
has quite a long time left in which he may 
bring a fresh suit. 

I hold that the present application should 
be allowed on the ground that the original 
application to set aside the dismissal order 
was out of time and it is accordingly allowed 
with costs. 

Application allowed, 


(8) 84 O. 941; 60, L. J. 287; 110. W. N. 959. 
(9) 28 B. 458; 6 Bom. L. R. 462. 





PRIVY COUNCIL. 
APPEAL FROM THE CaLcutTa Hien Court. 
December 20, 1916. 

Present: —Lord Parker of Waddington, 
Lord Sumner, Sir John Edge and 
Sir Lawrence Jenkins. 
TRICOMDAS COOVERJI BHOJA— 
DEFENDANT—ÅPPELLANT 
VETSUS 
Sri Sri GOPINATHJI THAKUR~ 
PLAINTIFF-—— RESPONDENT., 

Limitation Act (IX of 1908), Sch. I, Arts. 116, 110 — 
Suit to recover royaliy under registered kabuliyat— 
Limitation—Civil Procedwre Code (Act V of 1903), O. 
XLI, r. 88—Appellate Court, power of, to vary decree of 
lower Court -Interpretation of Statutes—Uniform 
course of interpretation, whether can. be overruled, 


." 


the Limitation Act. 


eVol. XXXIX] 


INDIAN OASES, 


157 


TRICOMDAS COOVERJE BHOJA V, GOPI NATHJI THAKUR. 


A suit to recover the amount of minimum royalty 
reserved to the plaintiff under a registered kabuliyat 
in respect of mines leased to the defendant is 
governed by Article 116 and not by Article 110 of 
[p. 159, col. 2.) 

Ram Narain v, Kamta Singh, 26 A. 138; A. W. N. 
(1903) 210, disapproved. 

Lalchand Nanchand Gujar vw, Narayan Hari, 24 Ind. 
Qas. 315; 37 B. 656; 15 Bom. L. R. 8-6, approved. 

The Trial Court made a decree against defendant 
No. 1 partly in farour of the plaintiffs and partly in 
‘favour of defendant No. 2. Defendant No. 1 alone 
appealed. The Appellate Court corrected the decree 
by awarding to the plaintiffs for the benefit of 
defendant Wo, 2the amount awarded to that defend- 
ant direct by the Trial Court: 

Heid, that as defendant No. 1 had brought the 
decree before the High Court for review, they had 
power to make the decree they did. [p. 160, col. 1.] 

Obter dictum.— Where the terms of a Statute are 
clear, even along and uniform course of judicial 
interpretation of it may be overruled, if ib is contrary 
to the meaning of the enactment. [p. 159, col. 2.] 

Pate v. Pate, (1915) A. O. 1100; 84 L. J. P. C, 284, 
referred to. 


Appeal from a decree of the Calcutta 
High Court, dated May 29th, 1913, modify- 
ing a decree of the Additional Subordi- 
nate Judge, Burdwan. 


FACTS.—The shebatts of an idol by a 
registered lease demised certain mining 
rights to appellant’s father on the terms, 
among others, that he should pay certain 
commission or royalties on all coal raised 
by him, and that if no coal were cat be 
should ray a minimum royalty of Rs. 4,000 
per annum. There were four shebacts: three 
of them in 1908 sued appellant for royalties 
due from 1901 onwards. They joined the 
other shebait as 2nd defendant on the ground 
that he had refused to join as plaintiff. 

Defendant No: 1 pleaded payment. Defend- 
ant No. 2 pleaded that he had received 
Rs. 4,000 from defendant No. 1 and that 
he was entitled to get a joint decree with 
the plaintiffs for his one-fourth share, deduct- 
ing this Rs. 4,000. 

The Subordinate Judge held that payment 
by defendant No. .1 was not proved. He 
decreed the suit and awarded defendant No. 2 
the amount claimed by him. 


Defendant No.1 (present appellant) ap- 
pealed to the High Court. Defendant No. 2 
did not appeal. The High Court (Chitty 
and Teunon, JJ.)- modified the decree by 
awarding to the plaintiffs for the benefit 
of defendant No. 2 the sum which the 
Subordinate Judge had awarded him direct. 


The contest before the High Court was 
mainly as to the fact of payment: limi- 
tation was not a ground of appeal, and 
though raised in argument was “not very 
strongly pressed” before the High Court, 
who held that they were concluded by author- 
ity. They dismissed the appeal. 

_Defendant No. 1 preferred this further 
appeal. On the point of limitation his “case” 
contained the following “reasous”:— 

(1) A large portion of the said claim 
was barred by limitation. 

(4) The decree made by the lower Court 
in favour of the plaintiffs ought to have 
been reduced by the amount of the claim 
barred by limitation, 

Messrs. De Gruyther, K. C., and Dunne, for 
the Appellant.—Hxcept for three years be- 
fore sait the claim is barred. The suit 
is to recover rent, and the Article applicable 
is 110. The High Court erred in thinking 
Article 116 applied; they relied on Umesh 
Chunder Mundul v. Adarmont Dasi (1). 

That case has been dissented from in Ram 
Narain v. Kamta Singh (2). 

[Lorp Parker.—Is the claim here for rent 
at all P| 

I submit if is. For a definition of rent, 
vide Wncyclopædia of English Law: * royal- 
ties” are defined in Attorney-General of 
Ontario v. Mercer (3). l 

‘Given an appropriate Article which ap- 
plies, you must apply it and not go to a 
general Article. Rent has a separate and 
distinct Article to itself. Article 116 is for 
compensation. “ Compensation” is not 
defined in the Limitation Act, and itis only 
by reading into it section 73 of the Indian 
Contract Act that Articla 116 is made 
to cover the case. Thereal clue to Article 
116 is Article 115. Article 110 is outside 
both Article 115 and Article 116. 

Our second point is that defendant No. 
2 could not recover without being made a 
plaintiff. The Sub-Judge gave him a decree 
against another defendant. The High Court 
recognised that this was wrong, but in sub- 
stitution gave the plaintiffs a decree for the 
whole amount. This they could not do. The 
plaintiffs accepted their decree for three- 


(1) 15 C. 221; 7 Ind. Dec. (x. s.) 732. 

2) 2A. 138; A. W. N. (1908) 210. 

3) 61483) 8 A. C, 767; 521. J. P. O. 84 49 L. T, 
312. 
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fourths and the High Court had no power to 
give them more when there was no appeal 
before it as to the one-fourth. 

Sir William Garth, for the Respondent,- 
The Limitation Act does not in terms deal with 
an action for royalties. Such royalties may 
or may not be rent. The plea of limitation 


was not taken before the Trial Court, nor 


was apy issue raised or decision given. The 
High Court should not have considered the 
point at all. Section 3 of the Limitation Act 
applies only to cases clear on the face of the 
plaint. lf the defendant had taken the plea 
that the action was barred because the royal- 


‘ties were rent, evidence could have been taken 


as to whether they were rent or not. The 
case was fought on the question of payment, 
and appellant canriot now raise limitation. 


(The Board intimated that they did not 


_wish to hear further argument on the ques- 


recover mining royalties under a 


tion of limitation).. 

There is no force in the other point. 
The plaintiffs originally claimed the whole 
amount. The decree was quite proper. 


JUDGMENT. 


Lorp Soumner.—In this case an 
his paricharaks and shebatis, 


idol, by 
sued to 
lease of 
his colliery property in Burdwan, The 
shebaits, who made the agreement in suit, 
were four brqthers, and the property was 
the ijmali debotiar property of their family 
deity. Owing to some quarrel the collection 


‘of rents was not always joint and, at the 


time when the principal defendant was mak- 


‘ing default in paying the royalties, one of 


the brothers obtained from him payment 
of Rs. 4,000 on account of his share, on 
the terms that, if his co-sharers did not 
agree to give up their claim to in- 
terest and be content with like sums, he 


“was to be paid by the principal defendant in 


4 


“be 


the same proportion as the co-sharers might 
paid. This brother was accordingly 
unwilling to join as a plaintiff in bring- 
ing the suit and so was joined as a second 
defendant. As such he appended to his de- 
fence a claim against the first defendant 
to recover pari passu with the plaintiffs, after 
giving credit for the Rs. 4,000 already 
paid, in case they should make o their 
claim. This was, of course, quite byegular 
in point of pleading, and gives rise to a 
technical question of minor importance, The 


46 as asuit for 


“suit was begun more than three and less than 


six years after the cause of.action accru- 
ed, and the main question is whether or 
not the whole claim is statute-barred. 
The'lease was effected by a mokurrari 
kabuliyat and a potteh: expressed in similar 
terms. The first defendant agreed that if he 
failed to eut any coal at all, he would 
pay a minimum royalty of Rs. 4,0Q0 
per annum. -It is certain that he cat.no 
coal; whether or not he even entered oar took 


possession is not so clear. The sum to 
be paid per maund of coal gotten -is 
called “commission” and not “rent,” but 


the right acquired by the principal defend- 
ant is described as a “settlement.” The 
kabuliyat runs— 


“On a proposal being made to take a 
settlement of the rights of your family deity 


Jin this muuzah for. the purpose of raising 


coal from below the surface of-the said 
mouzah by making pits, you, for the benefit of 
your family god, and with the object of 
increasing the income of the debottar pro- 
perty, are making a .settlement with me 
of the right and interest in the said mouzah 
to the extent owned by your family deity.” 


Their Lordships accordingly take it; as 
seems to have been done by the Courts 
“below, - that - the minimum royalty sued for 
would be “rent” within Article “110 of Act 
XV of 1877, whish is the enactment - ae 
plicable., 


The kabulcyat sued on was a santad in- 
strument and the question is whether the 
suit is one for arrears of rent, as thé ap- 
pellant lessee says, and so is barred by 
Article 110, or whether, as tbe respondent 
lessors contend, it falls within Article 
‘compensation for breach 
of contract in writing registered,” and thus 
was brought within time. The .argument 
for the appellant is that the suit being 
for arrears of “rent” is in terms within 
Article 110 and ig not, truly speaking, .a 
suit for compensation for breach of con- 


- tract at all, since the lessee does not cove- 


nant to get soal but is at Jiberty,-on 
paying the agreed minimum royalty, to let 
the coal alone and commits no breach of 
contract if he chooses todo so, 

The limitation Act XIV -of 1859 
provided that. the period of limitation ap- 
plicahle to “all suits for the rents of 
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any buildings or lands” should be three 
years (section 8); the period applicable 
to suits brought “for the breach of any 
contract” three years, unless in the case of a 
contract which could have been registered 
such registration had taken place within 
six months from the date of the contract 
(section 10); and, thirdly, that the period 
«applicable “to all suits for which no other 
limitation is herein expressly provided” 
shoynld be six years. Act IX of 1871 repeals 
the Act eof 1859, and adopts the present 
framework of a aekedulo sub-divided into 
Articles and columns. Schedule 2, Part VI, 
the part which comprises the cases to which 
the period applicable is three years, includes 
Article 110 “for arrears of rent” and Article 
115 “for the breach of any contract, express 
or implied, rot in writing registered and not 
herein specially provided for,’ Part VII, 
which included the cases to which the 
period applicable was to be six years, con- 
tained Article 117-—“‘on a promise or con- 
tract in writing registered,” This Act in 
turn was repealed by Act XV .of 1877, 
which re-enacted Article 110 in the same 
terms, and Article 115 almost in the same 
terms, viz, “for gompensation for the breach 
of any montract, express or implied, not in 
writing. registered and not herein specially 
provided for,’ and in Part VII substituted 
Article 116 for Article 117 thus, “for com- 
pensation for the breach of a contract in 
writing registered.” 

Bot: these Acts draw, as the Act of 
159 had drawn, a broad distinction 
between unregistered and registered instru- 
ments, much to the advantage of the 
latter. The question eventually arose whether 
a suit for rent on a registered contract 
in writing came under the longer or the 
shorter period. On the one hand, it has 
-been contended that the provision as to 
rent is plain and unambiguous, and ought 
to ‘be applied, and ‘that in any case 

compensation for the breach of a contract’ 
points rather to a claim for unliquidated 
damages than to a claim for payment of 
n sum certain. On the other it has been 
pointed ont-that “compensation” 
in the Indian Contract Act in a very 
wide sense, and that the omission from 
Article 116 of the words, which occur in 
Article 115, “and not herein specially 
provided for,” is critical. Article 116 is 


is used 


such a special provision, and is not limited, 
and, therefore, especially in view of the 
distinction long established by these Acts 
in ‘favour of registered instruments, it must 
prevail. There is a series of Indian deci- 
sions on the point, several of them in suits 
for rent, though most of them are in suits 
ou bonds. They begin in 1880, and are to 
be found in all the Indian High Courts, 
In spite of some donbts once only was it 
held in Rim Nurain’s ease (2) that in such 
a suit Article 110 and not Article 116 
applied. Then in 1908, and in this state 
of the decisions, Act IX of 1908 replaced 
the Limitation Act of 1877 ~ withont 
altering “the language or arrangement of 
the Articles, and in 1913, in Lalchand 
Nanchand Gujar v. Narayan Hari (4), 
the High Court of Bombay held that, 
especially in view of this re enactment, the 
current of decisions must be followed and 
Ram Narain’s case (2) must be disapproved, 
In the present case the High Court treated 
the matter as settled law in the same sense. 

Where the terms of a Statate or Ordinance 
are clear their Lordships have decided that 
even a long and uniform course of judicial 
interpretation of if may be overruled, if it 
is contrary to the meaning of the enact- 
ment | Pate v. Pate (5)]. Such is not the 
case here. However arguable the construc- 
tion of Act XV of 1877 may have been 
when the matter was one ôf first impres- 
sion, it certainly cannot be said that the 
construction, for which the appellants argue, 
was ever clearly right. On the contrary, 
their Lordships accept the interpretationso 
often and so long put upon the Statute 
by the Courts in India, and think that the 
decisions cannot now be disturbed. 

The question of limitation was not dis: 
cussed at the trial. The principal defendant 
pleaded payment, made if his main case, 
failed in it, and now acquiesces in his 
failure. The decree passed was for royalties 
up to a certain amount, and was in favour 
of the plaintiffs for three-fourths and of 
the second defendant for one-fourth, less 
credit for the sum admittedly received by 
him on account, In form this deeree was 
erroneous, and this was admitted in the 
High Court. The pout was doubtless not 


4 


14) OT tad Cas. 315; 37 B. 656; 15 Bom. be R, 836, 
(5} (1915) A. O. 1100; 84 L. J, P, G. 234 
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brought to the atténtion of the Trial Judge; 
obherwise the proceedings could readily have 
been put in proper form, all the more 
because the second defendant, though con- 
eluding his defence with a claim fora decree 
against his - co-defendant, had previously 
pleaded that he was entitled to part of the 
entire arrears of royalties, the subject of 
the plaintiffs’ claim, and had prayed “that 
this suit may be ordered to be prosecuted 
upon making this defendant a plaintiff,” 
The High Court corrected the admitted 
error by making a decree for the entire 
amount in favour of the plaintiffs, and de- 
elaring that, as to a named part, it was 
for their share and as to the residue it was 
for the second defendant’s share. The prin- 
cipal defendant by bis appeal had brought 
the entire decree before the High Court 
disputing it ¿n toto. It was one decree, not 
two. The second defendant had not appeal- 
ed. Now the appellant argues that, for 
want of a separate appeal by the second 
defendant, the High Court had no jurisdic- 
tion to award to the plaintiffs for his benefit 
the sum which had been awarded to him 
directly by the Trial Judge. It was said 
that, as the second defendant, by not appeal- 
ing, stood by the decree as made below, 
and as inthat form it was wrong, he must 
lose his right altogether. I would be unjust 
if this were so, Nevertheless, if the appel- 
lant could havè shown any provision of the 
Civil Procedure Code, or of any other enact- 
ment, which showed clearly that the High 
Court had no such power, the objection 
must have prevailed. No such provision 
was cited. The appellant himself had 
brought the entire decree of the Trial Judge 
before the High Court for review, and 
thus they were right in making the decree 
which should have been made below, even 
though the second defendant had given no 
notice of appeal. 

A point was also made that as to the 
royalty for one kist the claim was in any 
case statute-barred and that the amount of 
the decree should be reduced accordingly. 
Their Lordships think that this point is not 
open tothe appellant. There is no trace of 
its having been raised before either Court 
below. Jt does not appear in either the 
notice of appeal to the High Cour or in 
the grounds for applying for leave tô &ppeal 
to their Lordships’ Board. If it is raised 
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at all by the appellant, in the reasons 
appended to his case, it is raised only 
obscurely. Lt depends on the construction 
of the kabuliyat ina respect not submitted 
to either Court below, and their Lordships 
decline to entertain it. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Appeal dismissed, 

Solicitors for the Appellant: Messrs. ,Wat- 
kins and Hunter. 

Solicitors for 


the Respondent: Messrs. 
Theodore Bell § Co. 


MADRAS HIGH COURT. 

Cryin Revision Petition No, 1021 or 1915. 
November 14, 1916. 
Present:—- Mr. Justice Srinivasa Aiyangar. 
H. SITARAMAY A—PLAINTIE F — 
PETITIONER 
VETSUS 


M. RAMAPPAYA: (DECEASED) AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1808), O. 2, rr. 9, 
10, s 115—Partition sutt—Partiés, addition of— 
Practice—High Courts Act, 1861, (24 4 28 Vic. C. 
104), s. 15--Interlocutory order— Revision—High Court, 
powers of. 

Persons who, according to the plaintiff in a partition 
suit, have no interest whatsoever -in the suit pro- 
perties need not be made parties, though in suits for 
the recovery of property it may be necessary or 
proper sometimes to add persons as party defendants 
against whom plaintiff may not ask for any particular 
relief, [p. 162, col. 1.] ` 

The words “questions involved ir the suit” in Order 
I, rule 10, Civil Procedure Code, do not mean all claims 
which may possibly be put forward by anybody to 
the property involved in the suit. [p. 162, col. 1.] 

Norris v. Beazley, (1877) 2 C. P. D 80; 46 L. J. C, P. 
169; 35 L., T. 846; 25 W. R. 320, referred to. 

Rules 9 and 10 of Order I, Civil Procedure Code, 
should be construed together. [p. 162, col. 2.) 

Where a Court directs the addition of parties 
under Order I, rule 10,the plaintiff must obey the 
order óf the Court and cannot proceed with the suit 
as originally constituted. [p. 162, col. 2.] 

The High Court can interfere with an interlocutory 
order passed by a Subordinate Conrt in the course of 
@ pending suit, if the question involved is not one of 
exercise of discretion but of want of jurisdiction, and 
manifest injustice might otherwise be done. [p. 162, 
col, 2; p. 163, col. 1.] 

Moser v. Marsden, (1892) 1 Ch. 487; 61 L. J. Oh. 319; 
66 L. T, 570; 40 W. R, 620, relied upon, 
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The fact that there is a remedy by way of appeal 
against the final judgment in a sait will not stand in 
the way of the High Oouré interfering in revision 
against an interlocutory order, if on the merits the 
petitioner is entitled to be relieved froma state of 
embarrassment due to such an order. [p. 162, col. 2; 
” p. 163, col. 1.] 


Petition, under section 115 of Ast V ‘of 
1908 and section 15 of the Charter Ast, 
praying the High Court to revise the order, 
dated the 22nd November 1915, of the Court 
of the Subordinate Judge, South Canara, in 
Original Suit No. 30 of 1914. 

Mr, B. Sitarama Row, for the Petitioner. 

3 we H. Balakrishna Row, for the Respon- 
ents. 


JUDGMENT.—This is an application by 
the plaintiff to revise the order of the Sab- 
ordinate Judge of Mangalore, whereby he 
ordered that certain persons shonld be added 
as parties defendants to a suitfor partition 
instituted by the plaintiff against his undivid- 
ed father and brother ‘and certain other 
persons who, he states, are in possession of 
or claim title to family properties, The 
persons now ordered to be made parties 
are the brother’s sons of the father and 
an assignee of their share. The assignees 
had previous to the institution of the present 
suit himself sued for partition of the pro- 
perties which belonged in common to the 
plaintiffs branch and his wnele’s , branch 
and had obtained a preliminary decree for 
partition. To that suit the present plaintiff, 
his father and brother were parties and in 
that suit there has been a decision as to 
what the family properties belonging in 
common to both the branches are, and a 
direction to divide those properties into 
two shares, one being allotted to the plaint- 
iff's branch and the other to his unele’s 
branch, so that the assignee may get what 
he is entitled to out of the share of the 
uncle’s branch. The present suit is for a 
partition, inter se among the members of the 
plaintiffs branch, of the property which will 
be allotted to them in the division under 
the previous decree (A schedule and some 
items in C Schedule} and other properties 
which are said to belong to the plaintiff's 
branch alone ‘Schedule B and the other 
items in C Schedule). Some of the defend- 
ants, not the father or the brother, objected 
that the suit was defective as the uncle’s 
sons of the plaintiff, from whom the plaintiff's 
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branch had become divided as above said, are 
necessary parties to a partition inter se among 
the members of the plaintifi’s branch. Issues 
were raised,on this plea (as if this was 
a subject of issues for trial in the suit) 
and other issues cn the merits. The whole 
trial was concluded in the course of which 
a large number of witnesses were examined 
and a large number of documents were 
filed and after this elaborate trial on the 
merits, the learned Judge in the Court 
below proceeded to dispose of the issues 
as to parties in the manner stated above 
and has adjourned the suit. On the merits 
he finds himself unable to pronounce judg- 
ment without the examination of the Ist 
defendant. i 

Now, the first question is whether the 
brother’s sons and their assignee are persons 
“who ought to have been joined, or whose 
presence is necessary to enable tbe Court 
effectually and completely to adjudicate 
upon and settle all the questions involved 
in the snit,” withinthe meaning of Order 
I, rule 10. This’ rule is a corollary to 
rule 9 and must be’ construed along with 
it. The plaintif here seeks no relief 
against the members of his uncle's branch 
or their assignee and if they are added, 
it is difficult to see what allegations he 
can make so as to justify his adding them 
as parties. <All questions between his 
branch and his uncle’s branch in respect 
of all family properties in which both are 
interested have presumably been settled in 
the previous suit and if they have not 
been, must be settled in that suit. Though 
an actual division by metes and bounds 
has not yet been made of the A Schedule 
properties between the plaintiff’s branch 
and the unele’s branch, that does not make 
ib necessary to make the members of the 
unele’s branch parties to the present suit; 
all that will be required is to adjudicate 
on the rights of the parties to the present 
suit and wait for a division by metes and 
bounds till the final decree in the previous 
suit. As regards B Schedule properties and 
those items of C Schedule in which the 
plaintiff says his branch alone is interest- 
ed, it is improper to make the members 
of the u le’s branch parties, simply because 
it is° convenient for a particular defendant 
or particular defendants who are in posses- 
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sion of those properties to have their title 
established, if possible, not merely against 
the plaintiff, but against strangers who 
may possibly makea claim to it thereafter. 
If the members of the uncle’s branch had 


any claim to these properties, they ought. 


to have as between themselves and the 
plaintifs branch put forward that claim 
in the previous suit. “Question involved 
in the suit” in the last clause of rule 10 
does not mean all claims which may 
possibly be put forward by anybody to 
the property involved in the suit. I cannot 
“do better than quote a passage from the 
judgment of Lord Coleridge, C. J., in Norris 
v. Beazley (1). Referring to the words of 
the corresponding English rule, His Lordship 
observes: “These words plainly imply that 
the defendant to be added must be a defend- 
ant against whom the plaintiff- has some 
cause of complaint, which ought to be 
determined in the action, and that it was 
never intended to apply where the person 
to be added as defendant is a person 
against whom the plaintiff has no claim, 
and does not desire to prosecute any.” If 
such a broad construction as is placed by 
the Subordinate Judge in the present case 
is adopted, as pointed out lower down in 
the same page, the provisions of the rule 
may be made use of ina manner exceedingly 
harassing to *plaintiffs, by forcing them to 
include in their actions persons against 
whom they do not seek to proceed and to 
mix up their rights, as against one person 
with questions of a highly complicated 
nature arising betweefi themselves and 
others.” That was a case of personal action, 
and in suits for recovery of property it 
may be necessary or proper sometimes to 
add persons as party defendants against 
whom the plaintiff may not ask for any 
particular relief; but putting the most 
liberal construction on the words of the 
rule, I still cannot see any need for the 
presence of persons who according to the 
plaintiff have no interest whatsoever in the 
suit properties. If the plaintiff doés not 
prove, his title or the title of his branch 
of the family to the whole or a share or 
portion of the properties in the hands of 


(a (1877) 2 0. P. D. 80 at pp. 83, 84; 46 L. J. O. P, 
169; 35 L. T. 846; 25 W, R. 320, 
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persons who are strangers to the family, 
his suit pro tanio must be dismissed;, that 
is not because of any defect in the con- 
stitution of the suit in respect of parties, 
but of want of title. 

But then Mr. Balakrishna Rao urges that 
the order is only an interlocutory order, 
that any non compliance with the order 
cannot entail the dismissal of the suit—in 
fact the order is futile—and if the lower 
Court dismisses the suit the plaintiff can 
appeal and challenge this order*and that, 
therefore, this Court has not jurisdiction 
to interfere with it or at any rate should 
not interfere at this stage. I am not so 
sure as Mr. Balakrishna Rio that the 
Court cannot dismiss the suit for non- 
compliance with the order. The Court no 
doubt in cases of defective constitution of 
suits in respect of parties may either 
proceed to decide the suit under rule 9 or 
direct the addition of parties under rule 
10; but if it eleets to proceed under rule 
10 and directs the addition of parties, the 
plaintiff must obey the order of the Court 
and cannot proceed with the suit as 
originally constituted. But if the argument 
for the respondent is seund, the sooner 
such a futile order is vacated the better, 
for it must be observed, the plaintiff never 
ngreed to make any but the original parties 
defendants, 

It is trne the plaintiff, if his suit is 
dismissed, can appeal, if he takes the 
risk of disobeying the order of the Court; 
he has also the privilege of. complying 
with the order, add hig uncle’s sons’ and 
their assignee parties, incur the expense of 
adding them and serving them, and if they 
insist, of baving a trial de novo of the suit 
on the merits; if in the end the plaintiff 
does not get any relief or the relief which 
he wants, he may appeal from the decree and 
challenge the wrong order. The added 
parties may deny any interest in the suit 
properties, and ask they should be struck 
out of the record and their costs paid. It 
must he remembered that tbe persons 
sought to be added have not applied and 
even the defendants, who raise the plea 
of non-joinder, do not-say that the persons 
whom they want to be added have any 
interest in the properties in their hands; 
on the other hand, they claim the property - 
as their own. If I am right in my view 


Viol, XXXIX] INDIAN GASES. 163 
THAKUR SINGH v. BIHARI LAL, 


of the .question on the merits, I think the alionee becomes adverse to the landlord not from the 
plaintiff is entitled to be relieved from this lst ae a ae aa ae aN ey 
‘state of embarrassment and this Court has p, 165, col. 1.1 

spower: to interfere at this stage, as other- Hayat Bakhsh v. Gauhar, O Ind Cas 889; 195 P. W. 
wise. manifest injustice may be done tothe È 191l; 54 P. L. R. 1911, distinguished. 

‘plaintiff; as observed by Lord Justice ' Second appeal from the decree of the 
Lindley (as he then was), the question is District Judge, Hoshiarpur Division, dated 
mot one-of exercise of discretion by the the 25th October 1915, reversing that of 
‘lawer Court, but of want of jurisdiction. the Munsif, lst class, Hoshiarpur, dated 


Moser v. Marsden (2)]. the 16th July 1914, decreeing the claim, 
-gF “desire | also to point out that questions ORDER OF REFERENCE TO THE 
ras to misjoinder and non-joinder of parties DIVISION BENCH. 


‘Should .be disposed: of at the earliest oppor- Rattigan, J.—( 29th March 1916,'\—In 1885 
tunity. They are not really issues for- trial the widow of an occupancy tenant made a 
‘in the snit and should not be left to be  giftof the whole of her rights in favour 
determined till-the conclusion of the trial. of the defendants and mutation was 

I, therefore, discharge the order of the offected in the names of the latter on 
lower Court. The respondent must pay ‘the 18th of June 1885, since when the 


„the costs of the petitioner here. ‘defendants have been paying land revenue 
” Fetition allowed. and cultivating the land. The widow 
b R.. P. A has recently died; and plaintiff sues for 

(4) (1892) I Ch. 4°7 at p. 491; 61 L.J. Ch. 819; ‘recovery of the land as the landlord. 


“66 L..0,.570; 40 W. R. 520. ‘The District Judge has held that the gift by 
oe ..- the widow was wholly void | Hayat Bakhsh v, 

~ ' ~. < Gauhar (1)] avd that consequently the posses- 
an ; sion of ihe defendants was adverse ab initio 

3 to the landlord and after the’ lapse of 
PUNJAB ‘CHIEF COURT. twelve years ripened into a good title. 


Secosp Civis AppreaL No, 3332 or 1915. He has accordingly | dismissed plaintiffs 
: December 11, 1916. ‘claim as barred by limitation. 

Present:—Mr. Justice Shadi Lal and Plaintiff has appealed to this Court, 

Mr. Jastice Broadway. and it is contended on his *behalf that 

SHAKUR SINGH—P aintuvy - APPELLANE he bad no right to claim possession during 

versus ‘the lifetime of the widow, and that con- 

„BIHARI LAL AND orgens~-Davennants— sequently the defendants’ possession aid not 

RESPONDENTS. become adverse until the widow died, an 


Punjab Tenancy Act (XVI of 1887), ss. SR, 59, 60— event which admittedly took place within 
Abandonment of tenancy, what amounts to—Relinguish twelve years of suit. For respondents it 
‘ment Gift of occupancy holding by widow of deceasec 
tenant, whether ae voidable—Limitation ‘Act (IX of ‘is urged that the gift by the > widow i n 
,1908), Sch I, Art KA hdd possession, commence- 1885 amounted to an “abandonment” of 
ment of the land within the meaning of section 
` A gift, pure and simple, of occupancy rights, .59 of the Punjab Tenancy Act, that her 


unaccompanied by any other act or omission, cannot 
tbe regarded as an abandonment within the meaning right to the land was, therefore, extinguish- 


af section 59 of the ienancy Act. [p. 164, col. 2.] ed as soon as the gift was made, and 
|. Where an occupancy tenant makes a transfer of- that consequently the plaintiff as landlord 
‘the tenancy to another person who cultivates the land pad a ri ight to recover possession from 
and pays rent tothe landlerd, the latter is not- ; i ult 
entitled to step in onthe ground of relinquishment the date of the gift. The question involved 
within-the meaning of section 38 ofthe Tenancy 18 ONG of some novelty and importance, 
Act. Lp. 164, cols. 1 & 2.} and sbould, I consider, be decided bya 

Nor can he on the strength of the transfer obtain Division Bench. I refer the case accord- 
-possession of the land as against the tenant,- if the ‘ingly and direct that an early date be 


latter .happens torecover it from the alienee. [p. 
164, col. 2. fixed for r be hearing, 

. A gift of occupancy rights by the ‘widow of a. 

deceased tenant is not void but voidablé at the (1) p Ind, Cas, 839; 195 P. W. R. 1911; 54 P. L. R, 
„instance of the landlord, and tho possession of the 1911,- 
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Lala Sangam Lal, for the Appellant. 
Diwan Mehr Chand, for the Respondents 


JUDGMENT OF THE DIVISION BENCH: 


The relevant facts of this case are set out 
in the order of the Single Bench, dated 
the 29th March 1916, referring the appeal 
for decision to a Division Bench. Pat 
briefly, the question for determination is, 
whether the possession of a donee of a 
right of occupancy from the widow of a 
deceased oceupancy tenant becomes adverse to 
the landlord from the. date of his obtaining 
possession in pursuance of the gift, or from 
the date of the widow’s death. Now, we 
may state at once that we are unable to 
aecept the contention that the gift by the 
widow amounted to an abandonment of the 
land within the purview of sestion 59 (1), 
clause (b), of the Punjab Tenancy Act, and 
that the landlord was consequently entitled 
to obtain possession as. against the widow. 
To constitute abandonment there must be 
not only the relinguishment of possession 
but also the absence of animus revertendt. 
When a person has abandoned his tenancy, 
it is immaterial to him whether the landlord 
or somebody else occupies the Jand; and 
the law, therefore, provides that the 
occupancy tenant having severed his connec» 
tion with the tenancy, the landlord, in 
the absencee of the collaterals, has got a 
better right to come in and take possession 
of the land than an outsider. The right of 
occupancy is thus extinguished, and the 
landlord becomes the full proprietor of the 
property. 


(2). Considering that if is necessary in 
the interests of the landlord that proper 
arrangement should he made for the 
cultivation of the land and for the payment 
of the rent’ thereof, the Legislature further 
lays down in section 38 of the Tenancy 
Act that in the event of an occupancy tenant 
failing, for more than one year, without 
sufficient cause, to cultivate the tenancy 
either by himself or some other person and to 
arrange for payment of the rent thereof as 
it falls due, the right of occupancy shall be 
extinguished from the end of that year. 
But when the tenant, as iu the zase before us, 
makes a transfer of the tenancy g another 
person who cultivates the land and payg rent 
to the landlord, jt is manifest that the latter 
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cannot say that he is entitled to step in on 
the ground specified in the aforesaid section. 
Nor can he on the strength of the transfer 
obtain possession of the land as against the 
widow, if the latter happens to recover it 
from the alienee. By gifting the property 
she allows only a particular person, namely, 
the donee, to occupy the land, and she is 
perfectly within her rights when she says 
that if the donee is not going to ‘keep the 
property, she would rather resume posses. 
sion herself than let the landlord put an. 
end to the tenancy and thus prevent her 
alienee from enjoying the property. A gift, 
pure and simple, unaccompanied by any other 
act or omission cannot be regarded as an 
abandonment within the meaning of 
section 02. 


(3). Coming now to the question whether 
the gift was a void transaction or merely 
yoidable at the instance of the landlord, we 
observe that section 60 of the Act contains 
a general provision to the effect that any 
transfer made of the right of occupancy in 
contravention of the provisions of Chapter V 
of the Act shall be voidable at the instance 
of the landlord. The language of the section 
is wide enough to cover ‘the transaction in 
dispute, which is undoubtedly a transfer in 
contravention of: section 59 (3), one of the. 
sections of the said Chapter V, and the party, 
who contends that the gift is. void, must 
satisfy the Court that the Legislature intend- 
ed to remove an alienation by a widow from 
the operation of section 60. Mr. Mehr Chand 
for the alienee argues that the language of 
sub-section 3 of section 59 is imperative and 
shows that an alienation offending tke rule 
laid down should be regarded as null and void. 
The observations in a Single Bench ruling 
reported as Hayat Bakhsh v. Gauhar (1) 
appear to be in favour of this view, but a 
perusal of the judgment, which is a brief 
one, makes it clear that if was not a case to 
which the landlord was a party and that it 
was the alienee who was seeking to recover 
possession against a person who claimed the 
right to succeed to the property. There is 
no reference made therein to section 60 of 
the Act, and with all possible respect we 
must say that we are not impressed with the 
argument that if the Legislature had intend- 
ed that the widow could dispose of the 
occupancy rights during her lifetime, the 
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“. disposition to be valid until her death, it 


would never have inserted in the sub-section 
such a clause as “or by sub-lease for a 
time exceeding one year.” It seems to us 
that the Legislature in allowing a sub-lease 
only for one year did not intend to lay down 
that a sub-lease exceeding that period would 
be void during the lifetime of the widow. 
The object of the provision is that a sab- 
lease for one year would be binding upon 
the reversioner or the landlord, even if the 
widow died kefore the expiry of the period. 
The provision contemplates the extension of 
the scope of the transfer beyond the lifetime 
of the widow, and does not deal with the 
legal character thereof during her lifetime; 
nor isit inany way ‘inconsistent with the 
all-comprehensive wording of section 60, 
which makes every transfer in contravention 
of the provisions of Chapter V of the Tenancy 
Act voidabie at the instance of the landlord. 


(4). Accordingly we hold that the gift by 
the widow was not a void transaction and 
that the landlord was not bownd to sue the 
transferee during her lifetime. The posses- 
sion of the alienee consequently becomes 
adverse to the landlord from her death, an 
event which took place within twelve years 
prior to the institution of the suit. We are, 
therefore, of opinion that the snitis within 
-time, and, accepting the appeal and reversing 
the decree of the lower Appellate Coart, we 
restore that of the Court of first instance 
with costs throughout, 


Appeal accepted. 


COURT OF THE BOARD OF REVENUE, 
BIHAR anp ORISSA. 
Revence Apprat No, 56 or 1916. 
May 3, 1916. 

Present:—Mr. Oldham, Member in charge. 
Mahanth KRISHNA DAYAL GIR— 
APPELLANT 
Versus 
Sheikh NIRMALI AND OTHERS — 


ResponDENts. 

Bengal Estates Partition Act (V B. O. of 1837), ss. 
26, 16, 99, 116-—Partiltion by Revenue Courts—Civil 
suit between two of the parties—Decree—Partition, whe- 
ther can be re-opened —Decree-holder, position of, 
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The partition of a big mahal consisting of nu- 
merous villages was approved by the Board in 
November 1915. Petitioner’s suit against one of tho 
co-proprietors in respect of one of the villages com- 
prised in the mahal was decreed by the High Court 
in August 1915. The fact of the partition was not 
brought to the notice of the Higli Court. The dis- 
puted village was allotted in the partition to 4 
third proprietor, who was no party to the civil 
litigation. Petitioner applied to the Deputy Collector, 
who directed that his name should be entered in 
the partition statement along with that of the co- 
proprietor to whom the village had been allotted: 

Held, (1) that the order of the Deputy Collector 
was ultra vires; [p. 167, col. 1.) 

(2) that the petitioner was not entitled fo got the 
partitioned village, which did not form part of the 
allotment made to his judgment-debtor, against 
whom alone he had obtained his decree; [p. 167, 
col. J. 

(3) that the only remedy of the petitioner was 
to apply under section 26 (ii), sub-paragraph (3), for 
separation from the allotment of his judgment- 
debtor of lands representing the extent of interest he 
had aie under the High Court decree. [p. 167, 
col, 1. 


Read a petition received on the 18th 
March 1916 from Mahanth Krishna Dayal 
Gir, appealing against the order of the 
Commissioner, Patna Division, dated the 16th 
March 1916, upholding that of the 
Collector, Gaya, dated the Sth March 1916, 
in the matter of the partition of Estate 
Khaira, Pargana Sherghati, Tauzi No. 4601, 
in the District of Gaya. 

Read also a letter No. V 70-6, dated the 
26th April 1916, from the Commissioner 
of the Patna Division, submitting the records 
of the case. 

Mr. 9. Sinha and Mr. Ganga Vishun 
(Revenue Agent), for the Appellant. 

Khan Bahadur Khawaja Muhammad Nur, 
for the Respondents. 

RESOLUTION.—The question at issue 
in this case refers to a village ordinarily 
known as Haraiya, appertaining toa large 
mahal, called Khaira, in the south of the 
Gaya District. Partition proceedings have 
recently been carried ont in respect of this 
muhal. As there were no less than’41 parties 


_ to the partition, and the mahal comprised 


no less than 84 mauzas (and about 90 
villages) the proceedings were of a difficult 
character, and the case lasted for many years. 
The final arrangement was ultimately con- 
firmed by the Collector in 1913, and by the 
Divisional Commissioner on the 9th February 
1915. O one party (Babu Ram Kirpal 
Singh, P&rfy No. 111) appealed to the Board 
against the order of the local officers, and 
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his appeal was dismissed, and the arrange- 


ment approved by the Collestcr and Commis- 
Board of 


sioner, finally confirmed by the 
Revenue on the lOth November 1915, The 
present petitioner Mahanth Krishna Dayal 


Gir (Party XXXIIL) did not appear before. 


the Commissioner to support an objection 
filed in his name before that Court; and he 
did not move the Board on any point there- 
after. 


proceedings were going on, litigation inthe 
Civil Court was also proceeding between 
Mabanth Krishna Dayal Gir and Babu Irsbad 
Ali Khan, another of the parties to the 
partition proceedings, in respect of this village 
Haraiya now in question. At first there was 
case in the Criminal Courts, and Babu Irshad 
Ali Khan was declared to be in possession. 
This was about ten yearsago. The Mahanth 
then bronght a suit in the Civil Court, 
which was dismissed. He appealed up to the 
High Court, and it appears that in August 
1915 the High Court gave him a decree 
against Babu Irshad Ali Khan for this 
_ village Haraiya, and subsequently possession 
was delivered to him by the Civil Court. 


Meanwhile, however, the partition proceed- 
ings bad been going on, and had been com- 
pleted; and .it does not appear that -Mahanth 
Krishna Dayal Gir ever brought the fact of 
the partition, proceedings to the notice of 
the High Court, so that the Court might make 
its decree in recognition of the proceedings 
in progress” under the Partition Act (vide 
section 26). 

3. The case is complicated by the fact that 
in the partition proceedings this village 
Haraiya was not allotted to Babu Irshad 


Ali Khan at all, but to Shaikh Nirmah, 
another of the parties (Party XXXII). This 
party (Shaikh Nirmali) originally had 


shares, it appears, in no less than nine villages 
in Mahal Khaira. With a view to com- 
pactness of arrangement and the greater con- 
venience of the party, he was given the whole 
of his assets in five villages only, and the 16- 
annas of this village Haraiya was allotted to 
his takhta as lying close to his residence in 
Jaigir, where he bad also a share. 

4, After the High Court passed its des 
upsetting the decisions of the lower Courts 
both Criminal and Civil, Mahant, Krishna 
Dayal Gir, it seems, put in a slaim to the 
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Depaty Collector to have the 
arrangement revised, and this particular village ' 
allotted to him. Thereupon the Batwara 
Deputy Collector passed a peculiar order” 
(dated the 3rd January 1916). directing that 
the name of the Mahanth “shonld be entered 
in the partition statement” along with Nirmali 
Khan, Party No. X* XII, and in order to 
compensate Nirmali Khaw, his name will be 


= inelnded along with Irshad Ali Khan in thé 
2, It appears that while the partition’ 


Party No. VII and possession be delivered " 
accordingly.” Under what provision of law 
this order was passed the Deputy Collector 
did not attempt to suggest. Shaikh Nirmali 
naturally moved the Collector against the 
order, and the Collector set it aside (wide 
his decision dated the 8th March 1916) as 
ultra vires. 

The Collector further pointed out that the 
principle underlying the order of the Depufy 
Collestor was wrong, and that having regard 
to the provisions of sectinns 26 and 99 of 
the Act, Mahanth Krishna Dayal Gir was not 
entitled to get this particular village, which 
did not form part of the allotment made to 
Babu Irshad Ali Khan, and against whom 
only he had obtained a decree from the High 
Court. He beld that it was the duty, of 
the Deputy Collector to give effect to the 
partition as finally confirmed by the Courts to 
which he was subordinate. Against this order 
of the Collestor Mahanth Krishna Dayal 
Gir first applied to the Commissioner, who 
rejected his application; and now he moves 
this Court. 

5. The learned Counsel who appears for 


“the petitioner candidly admits that the order 


of the Deputy Collector was ulira vires, and 
pleads that his client only moved the Deputy 
Collector to refer the matter to the Board. 
Still he asks that the Deputy Collector’s 
order be restored, or such order passed as 
may appear to the Board to be proper. 


On behalf of the respondent, Shaikh Nirmali, 
it. is contended that he was no party to the 


‘litigation, and has no concern whatever with 


the decree obtained by the Mahanth against 
Babu Irshad Ali Khan, and that the Mahanth 
bas absolutely no right to get the villege 
that has been allotted to him. He points 
ont that it was for the petitioner to have 
brought the partition proceedings to the 
notice of the High Court, with a view to 
obtaining a decree on the lines indicated, 


“batwara ’, 


Vol. XXIX] 
KUPPUNNI v, PARASU PATTER, 


in section 26 of the Act, The partition had 
been completed, and the village allotted to 
him about two years before the High Court 
passed their order, He is in no way con- 
cerned with that order, much less bound by it. 
If is pointed out that an impossible situation 
would result if all decrees passed after the 
completion of partition proceedings were to 
he regarded as re-opening the Collector’s 
arrangement. It is submitted that, under 
section 26 of the Act, the petitioner 


now stands in exactly the same position as - 


a private purchaser, and that he is only 
entitled to an assignment of some lands 
from the allotment of Irshad Ali Khan 
representing the extent of interest which 
he has acquired under the High Court decree, 
and not to this specific village in any case. 
Sections 16 and 99 are also quoted as 
showing the spirit of the law to be applied 
in such a case It is farther argued that 
section 116, under which the petition purports 
to have been filed, does not apply at all, 
as this section is not intended to refer to 
a case like this, which is governed by section 
26. It may be noted that an allegation 
has been made that Shaikh Nirmali isa 
mere creature of Baba Irshad Ali Khan. 
The allegation is not only irrelevant, Shaikh 
Nirmali being himself a proprietor in the 
estate and one of the separate parties to the 
proceedings, bat not a scrap of evidence 
, ig cited in support of such an allegation, 
the object of which was evidently to try 
and strengthen the claim to this particular 
village, 


7. The Collector quite properly held that 
the Deputy Collector’s order was ultra vires, 
and rightly set it aside. The only remedy 
that the petitioner now hus, would appear 
to be to apply for separation from the 
allotment of Babu Irshad Ali Khan of lands 
representing the extent of interest he has 
acquired underthe High Court decree. It 
is not stated in the papers submitted, whe 
ther the petitioner has since got his name 
entered in the Collector’s registers for this 
village Haraiya. Jf he has got his name 
registered as a result of the High Court 
decree and delivery of possession, his total 
share in the mahal has been increased, 
while the total share in the mahul held by 
Irshad Ali Khan has been proportionately 
decreased, and the Collestoy may on applisa- 
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tion from the petitioner take action under 


section 26 72) (3rd sub-paragraph). It might 
be argued that the proper course in this 
case would be to refer the petitioner to the 
Civil Court, čz. e, to let him move the High 
Court to amend the decree “in recognition 
of” the partition proceedings that had 
already taken place. This would, iu tho 
Board’s opinion, involve needless delay. The 
petitioner is obviously entitled, as a result 
of the High Oourt’s decree, to be allotted 
corresponding assets from the land assigned 
under the partition to Babu Irshad Ali 
Khan. The decree of the High Court has 
got to be recognised, and effect must be 
given to it, whether now.or later; and it 
is desirable from all points of view that the 
matter should be finally adjusted without 
delay. The petitioner should at once move 
the Collector for registration of his name 
in respect of this village Gf he has not 
already done this) and apply under section 


25 for the assignment to him of lands 
representing the extent of interest con- 
cerned. 


4 Petition allowed in part. 





MADRAS HIGH COGQRT. 
Seconp O:ivit APPRAL. NO 2057 or 1914, 
September 22, 1916. 

Present: - Mr. Justice Spencer and 
Mr. Justice Krishnan. 
KUPPUNNI— PLAINTIFF — APPELLANT 

VEYSUS 
PARASU PATTER AND OTHEKS— 
Darenpants — RESPONDENTS., 

Transfer of Property Act IV of 1882}, s. 59—Con- 
struction of document —Malabar Law-—dMLelkanom deed 
— Mortgage -- Attestation. 

“A document calling itself a melkanom deed, i. en 
second kanom-deed, demised land on melkanom rights, 
stipulating for payment of a renewal fee calculated on 
the prior kanom amount. It was further stipulated 
that the interest on the kanom amount was to be 
deducted from the rent payable on the land and the 
balance alone waz to be paid as michavaram and the 
kanom amount in plaintiff's hands was to he security 
for rent: a 

Held, that the document amounted to a “deed of 
mortgage” within the meaning of section 59 of the 
Transfer ef Property Act and required attestation as 
prescribed by that section. [p. 163, col. 2; p. 169, 


col. LJ 
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Second appeal against the decree of the. 


Court of the Subordinate Judge, South 
Malabar at Palghat, in Appeal Suit No. 
77 .of 1914, preferred against that of the 
District Munsif, Alatur, in Original Suit 
No. 373 of 1912, 


FACTS.— Plaintiff brought this suit as 
melcharthdar for redemption of the suit-lands 
from the prior kanomdars. The suit was 
dismissed by the District Munsif on the 
ground that the melcharth deed was invalid 
in law, not having been attested by two 
witnesses who had seen the actual execution 
of the deed, relying on Shamu Patter v. Abdul 
Kadir Rowthan (1). 

The relevant portion of the deed ran as 
follows :— i 

“Melkanom deed executed by K A to K 
P. As we haye demised to yon in melkanom 
right after receiving Rs. 575, being the 
charges for renewal of a demise on the 
kanom of Rs. 2,300, the properties described 
in the sehedule below which were demised 
on 17th September 1903 to T! P for a kanom 
of Rs. 2,809 fora term of twelve years...you 
are to pay the amount of the said prior kanom 
of Rs. 2,309 to the said T P and obtain 
possession of the properties...and be in posses- 
sion for twelve years from that date.” 

In appeal, the Subordinate Judge, agreeing 
with the District Munsif, held that the 
document had not been validly attested 
according to section 59 of the Transfer of 
Property Act and dismissed the appeal. 


In second appeal it was argued that the 
deed was valid as a lease ard that, therefore, 
the suit ought not to have been dismissed, 
as under section 91, Transfer of Property 
Act, any person interested in the equity of 
redemption is entitled to redeem the prior 
mortgage, and reliance was placed on 
Paya Matathil Appu v. Kovamel Amina 
(2). It was also argued that a Mala- 
bar melcharth is only a lease granting a 
specific right to redeem and not a mort- 
gage and that the melcharthdar obtains his 
rights as kanomdar by subrogation. 


(1) 16 Ind. Cas. 260; 35 M. 607; 16 C. W. N. 1009; 
23M. D. J. 321,12 M. L. T. 888; (1912) M, W.N. 
935; 10 A. L. J. 259; 14 Bom. L. R. 1034; 60. u. J. 
596; 39 I. A. 220 (P. C.). 

(2) 19M. 1515 M, D.J. 279; 6 Ind. Dfo, (x. s.) 
810, > 
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Messrs. O. V. Ananthakrishna Iyer and M. 
N, Krishna Iyer, for the Appellant. 

Messrs, T. R. Krishna Iyer and A. Narayana 
Sarma, for the Respondents. 


JUDGMENT. 


Spencer, J. ~The document on which this 
suit was brought is styled a melkanom deed. 
It has been held by the lower Courts to 
be invalid for non-compliance with the” 
rules as to attestation contained in section 


69 of the Transfer of Property Act . 


Mr, Ananthakrishna Iyer for, appellant 
conceded that a kanom isa mortgage and 
that the holder of the suit document had 
the prospective rights of a kanomdar if he 
redeemed the prior kunom,and argued that 
he has only the present rights of a lessee. 


He contended further that his client had 
no immediate rights as mortgagee, as the 
sum of Rs, 575 was paid only as a premium 
for being given an interest to redeem the 
kanom, and that section 91 of the Transfer 
of Property Act contemplates such interests 
being vested in other persons besides the 
mortgagor and the mortgagee. I find it 
expressly stated in the document that it is 
a conveyance. of melkanone rights, that is, 
the rights of a second kanomdar. 

Further, the document provides that the 
karom money is to be security for the 
remittance on the due dates of the assess- 
ment and the balance of rent (michavaram) 
and thus gives the melkanomdar an interest 
in the kanom money secured on the pro- 
perty. 

From these recitals and from the general 
tenor of the suit document, I consider that 
it partakes of the character of a mortgage - 
and as such requires attestation, The’ 
second appeal is dismissed with costs. i 


Kertsanan, J.—The question argued before 
us for the appellant is that the view of 
the lower Court that Exhibit A is a deed 
of mortgage is erroneous as it is in reality 
a lease deed. Mortgage, as defined in tection 
98 of the Transfer of Property Act, is a 
transfer of an interest in specific immoye- 
able property for the purpose of sccuring. 
payment of money advanced or to be ad. 
vanced on an existing or future debt’ or the 
performance of an engagement resulting 
in pecuniary obligation, 
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The question whether Exhibit A is a 
mortgage or not must depend on its terms 
and the rights created by it, It calls itself 
a melkanom deed, that is, a second kanom 
deed. Though this is not conclusive, it is 
an item of consideration. It demises the 
land on melkanom rights to the plaintiff 
and the plaintiff pays as “renewal fees” an 
amount calculated on the prior kanom 
amount of Rs. 2,300. Thongh there is no 
present advance of mortgage money under 
Exhibit A to the jenmi, the plaintiff gets 
the security of the properties for Rs. 2,800 
the moment he pays it to the kanomdar. 
That security is given under the deed itself, 
and nob by any law as argued for the 
appellant. It is also stipulated that the 
interest on the kanom amount is deducted 
from the rent payable on the land and the 
balance alone is to be paid as michavaram, 
and the kanom amount in the plaintiff’s 
hands is to be ‘security fer arrears of rent, 
Ib. seems to me that Exhibit A must be 
held to be a deed of mortgage in these 
circumstances; and not being properly 
“attested” as required by section 59 of the 
Transfer of Property Act, the plaintiff's 
suit was rightly dismissed. The second 
appeal is, thereford, dismissed with costs, 


Appeal dismissed. 


r 


¥.R.P, 


PUNJAB CHINF COURT. 

° First Crviz Appsat No. 6,or 1913, 
November 16, 1916. 
Present: —Mr. Justice Shah Din and 
Mr. Justice Leslie Jones, 


Tus ALLAHABAD BANK, DELHI— — 


DEFENDANT—~APPELLANT 
VETSUS 
Tue Friem or MADAN MOHAN-KISHEN 
LAL—Ptatntirr, GOPI KISHEN AND 


OTHERS— DEFENDANTS — RESPONDENTS. 

Contract Act (IX of 1872), ss. 17, 19, 176, 178 — 
Fraud—Goods purchased with deliberate intention of 
not paying for them—Vendor, position of-—~Pledgee, 
right of to sell goods pledged—-Notice to pledgor. 

A person who orders and obtains possession of 
goods with the deliberate intention of not paying 
for them commits fraud, and as long as the price is 
not paid, he must be considered as the agent of the 
vendor and his possession as that of the jatter. [p, 
171, col. 2; p. 172, col, 1.] 


Dursun Lal Pandey v, Indur Uhunder Baboo, 6 W. 
R. 81, referred to, 

In such a case the vendee, although he is in 
possession of the documents of title to the goods, is 
unable to make a valid pledge of them, vide section 
178 of the Contract Act [p. 172, col. 1.] 

A pledgee is not entitled to sell the goods pledged 
to him before the amount of the loan becomes due, 
and before effecting the sale he mast give reasonable 
notice to the pledgor, vide section 176 of the Contract 
Act. [p. 170, col, 1.] 


First appeal from the decree of the Divi- 
sional Judge, Delhi, dated the 25th Novem- 
ber 1912, decreeing the claim. 


Kanwar Dalip Singh, Rai Sahib Lala Moti 
Sagar and Lala Balwant Rai, for Mr. Beechey, 
for the Appellant. 

The Hon’ble Mr. Muhammad Shafi and 
Rai Sahib Babu Wazir Singh, for the 
Respondents. 

JUDGMENT.—(1). The following pe- 
digree table will assist in the understanding 
of this case: — 


BALDEO DAs 
| 


Asa Ram 


| | 
Bal Kishen 


Ganga Das 


4 7 
Gopi Kishen Bulaki Dag. 

(2). The descendants of Baldeo Das, who 
were traders residing in Delhi, had formed 
themselves into several firms, of which we 
are concerned with two only. 

(3). One of these firms was that of Bal 
Kishen-Ganga Das, from whom the Allahabad 
Bank held three Aundis to the value of 
Rs. 7,500 drawn on a Calentta firm called 
Jetha Mal-Jagan Nath, which accepted the 
hundis when presented by the Calcutta 
Bransh of the Bank. None of these hundis, 
however, fell due before Jone 1916, 


(4). The other firm was known as Asa 
Ram-Gopi Kishen. Its business was distinet 
from that of the firm of Bal NKishen-Ganga 
Das, and, it is important to note, Ganga Das 
was not a member of a joint Hindu family 
along with Asa Ram and his sons. 

(5). On the 9th May 1912 Gopi Kishen, 
as.a representative of the firm of Asa Ram- 
Gopi Kishen, visited Ahmedabad in. the 
Bombay Presidency and ordered goods to the 
value of, Rs. 8,090-15-3 from the firm of 
Madane Mohan-Kishen Lal, with whom his 
efirm had had previous dealings. Those 
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dealings had, however, been discontinued 
some six or seven years before. 

(6). The goods themselves, invoices and 
Railway receipt were despatched. 

(7). On the 23rd of May, while the 
goods were still at the Delhi Station, 
Asa Ram paid a visit to the Allahabad 
Bank. As the result of that visit, the hundis 
drawn by Balkishan-Ganga Das were re- 
tired at their maturity value, no rebate of 
interest -being allowed; and Asa Ram execut 
ed a promissory note for Rs, 7,500 in favour 
of the Bank and pledged to the Bank the 
goods covered by the Railway receipts re- 
ceived from Ahmedabad. The Bank then 
took delivery of the goods from the Railway 
Station. 

(a). The Ahmedabad firm, which had 
become anxious owing tothe failure of the 
firm of Asa Ram-Gopi Kishen to make 
prompt payment as demanded in the invoices, 
sent their representative, Suraj Mal, to 
Delhi. He wentto the Bank, and there is 
no doubt that he claimed the goods, but the 
Bank declined to give them up, and sold 
them on the 31st of May toa certain Jagan 
Nath for Rs, 7,750 showing Jagan Nath as 
the purchaser in the accounts of the Bank, 


and giving him a receipt which is dated the’ 


lst June. This sale was effected, although 
rio demand had been made on the promissory 
note by Asa Ram for Rs. 7,500, dated 23rd 
May, and witRont giving to Asa Ram the 
notice of their intention to sell which is re- 
quired by section 176 of the Contract Act, 

(9). Onthe 6th of June 1912, the firm 
of Madan Mohan.Kishen Lal instituted this 
suit for the recovery of Rs. €,090-15-3 from 
Asa Ram and’ his two sons, Gopi Kishen 
and Bulagi Das, as members of the firm of 
Asa Ram-Gopi Kishen, and from the Allah- 
abad Bank. Shortly afterwards defendants 
Nos. 1 to 3 were adjudicated as insolvents,and 
the Official Assignee did not defend the suit 
which has been fought by the Allahabad 
Bank. r 

(10}. The District Judge held that the 
initial fraud in the transaction at Ahmedabad 
was not proved, but gave the plaintiffs a 
decree on the ground that they nevertheless 
retained alien onthe goods. Against this 
decree the Bank now appeals. 

(11). Wedo not propose to disqhss the 
arguments used by the District Jfdge -for 
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arriving at his decision as the process of his 
reasoning is not at all clear and we will,- 
therefore; confine ourselves to the case as: 
argued in this Conrt. 
(12). Omitting from discussion the claim '. 
made in paragraph 2 of the plaint which has 
since been abandoned, the case for the- 
plaintiffs amounts to this, (a) that the sale 
by the plaintiffs to Asa Ram-Gopi Kishen: 
was vitiated by fraud as the latter firm never - 
had any intention of paying for the goods 
ordered, and Ib) that even if there was no: 
initial fraud, the plaintiffs, owing to sub-: 
sequent bad faith on the part of the Bank, © 
still, by virtue of a right of stoppage in transit, - 
retained a lien on the goods which enables- 
them to recover their value from the Bank. 
(13). To these two points Mr. Shaf bas,- 
in the main, confined his arguments. We 
may say at once that itis only by placing ' 
on section LOO of the Contract Act an 
interpretaticn to which we cannot possibly - 
accede, that Mr. Shafi has been able to- 
argue the second of these two main points, 
and that, in our opinion, the decision of this 
case depends entirely’ on whether the 
plaintiffs can be held to have proved that 
the sale by them of goods to Asa Ram-Gopi- 
Kishen was vitiated by frand entitling them - 
to rescind the contract. 
(14). As regards that question, as Mr.. 
Shati points out, the District Judge bas not 
discussed the allegation of frand at all fally 
and bas misunderstood at least some of the 
evidence tendered by the plaintiffs. It has 
been shown by their witnesses that for some 
months before the 9th of May 1912, .the 
firm of Asa Ram-Gopi Kishen was well 
known to be in a very shaky condition, 
and although the door of the place was 
kept open, there was no business going 
on, Two of Asa Ram's sons had left 
Delhi, dealings with the firm were avoided, 
and creditors were failing to obtain pay- 
ment, In one instance, whieh occurred 
some two months before the order given 
to the plaintiffs, the firm had declined to 
accept or pay @ hundi drawn upon them.. 
The witnesses who testify to these facts 
are respectable men who were not cross- 
examined as regards this part of their 
evidence, and it is unrebutted by any 
evidence fer the Bank. Moreover, it is not 
denied: that Asa Ram himself left Delhi 
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on «the day after he 
transaction with the Bank, and that the 
firm then openly failed., No attempt of 
any kind has been made to show that 
the firm. was still solvent on the 9th May, 
(though it would have been easy enough 
to do this’if that ‘were a fact) and we 
are unable to believe, either that on that date 
the order to the plaintiffs’ 
In the ordinary course of business, or 
that Gopi Kishen ever had any ‘intention 
of faltilling his part of the contract. 
did not fulfil it, and knowing what we 
do of the enondition of his firm, it is 
impossible that he should have expected 
to fulfil it, but if is olear from the 
contents of the inymces sent from Ahmedabad 
that. the plaintiffs’ firm had been led to 
expect very prompt payment. It is also, 
we consider, very remarkable that at this 
juncture Gopi Kishen should have suddenly 
renewed his dealings with a distant firm 
which had reason, as the result of past 
dealings, tə trust. him, and could not be 
aware of the existing reputation of his 
firm. 
(15). 


| The subsequent conduct of Asa 
Ram lends strong support to this 


view. 


Counsel for thé appellant urges that it~ 


was quite natural for him to discharge 
the debt, to the Bank, of Bal Kishen- 
Ganga Das, and that there was no legal 
reason. why he shculd not do so. No 
doubt there was no legal objection, but 
Counsel has failed to explain why he 
should undertake to discharge the liability 
of at least one person, Ganga Das, who 
was not joint with himself, 

(16), There is again no doubt that Asa 
Ram, althongh he was not responsible for 
the debt of Bal Kishen-Ganga Das, was 
nevertheless distinctly interested in discharg- 
ing ‘that debt at the plaintiffs’ expense. He 
was aware that recovery from Bal Kishen- 
Ganga Das was impossible, but it so happen- 
ed ‘that the hundis drawn by that firm had 
been drawn on a firm (that of Jetha Mal- 
Jagan Nath) of which the members were 
related to his own family by marriage, and as 
the result of what was done onthe 23rd May, 
their liability ceased. 

(17). Nor does the defendant Bank come 
at all well out of this fransaction. From the 
invoices of the goods they knew that the 
plaintiffs px poctes aa. payment ane had ` 


put through . his. 


firm was giyen“ 


He - 


not been paid, and the slightest inquiry 
would have shown them that Asa Ram-Gopt 
Kishen were not in a position to make pay- 
ment at all. 

(18). Further itis quite plain that the 
form which they gave to their transaction 
with Asa Ram in their books was intended to 


lend colour toa contention that the debt of 


Bal Kishen-Ganga Das had been discharged 
by acash payment. A plea to that effect was 
actually raised in this suit, but it was highly 
disingenuous, and will stand no examination. 
Counsel for the appellant Bank has had to ad- 
mit that there was no cash payment at all, and 
if there was not it is perfectly clear that the 
execution of a promissory note by Asa Ram 
wag an entirely unnecessary perfcrmance, 
What happened in fact was simply this that 
he discharged the debt of his relations with 
the plaintiffs’ goods and himself incurred no 
real liability towards the Bank. We have 
already referred to the strange conduct of the 
Bank as regards the subsequent sale. There 
appears to us to be no doubt that the trans- 
action with the Bank was a plan arranged 
by Asa Ram with his old friend Murli Dhar, 
a clerk of the Bank. The former wanted to 
save his relations, the latter, the Bank, and 
by this scheme they expected to promote 
their several interests. 


(19). Counsel for the Bank has attempt- 
ed to argue that when Suraj Mal came to 
Delhi he accepted the transactions as genuine, 
was himself willing to buy the goods from 
the Bank, and actually did buy them but in 
the nameof Jagan Nath. There is, how- 
ever, no evidence except that of Murli Dhar 
in support of any part of these contentions 
and we do not think that there is any truth 
in them, or indeed any likelihood of their 
being true. 


(20). The inference which we draw from 
all the facts is that Gopi Kishen ordered the 
plaintiffs’ goods with the deliberate intention 
of not paying for them. In England it is 


- settled law that such action amounts to frand, ` 


vide pages 92-93 of Pollock and Moulla’s 
Indian Contract Act, 3rd edition, and the same ` 
has been held in India, wide Dursun Lal Pandey 
y, Indur Chunder Baboo (1). In plain langu- 
age, such conduct amounts, as Mr, Shafi has 
justly remarked, to cheating within the 


{1) 6 W; R, 81, 
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meaning of the definition of that offence in 
the Indian Penal Code. 

(21). If then, as we hold, the original 
contract was void on account of fraud, the 
vendees must still be considered as the agents 
of the vendor and their possession as that 
of the vendors as long as the price was not 
paid. 

(22) Accordingly Asa Ram was not the 
owner of tbe goods, and although he was in 
possession of the Railway receipt he was 
unable (vide section 178 of the Contract Act) 
to make a valid pledge of them. 

(23). The appeal fails and is dismissed 
with costs. 


Appeal dismissed, 


PATNA HIGH COURT. 
MiscectaNngous Civi APPEAL No. 570 
oF 1914, 

January 31, 1917. 

Present; —Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 

Musammat MUNA KOER—APPELLANT 

versus 
DURGA PRASAD AND OTHERS—- 
RESPONDENTS. 

Civil Procedure Cede (Act V of 1908), s. 47—~Execu- 
tiow—Death of defendant ~Representative—LEwecuting 
Court, duty of. 

Where during the execution of a decree the ques- 
tion arises whether a certain person was or was not 
a party to the suit at the time it was decreed, and, 
therefore, whether execution can proceed against his 
representative or not, the question must, under 
section 47 of the Civil Procedure Codec, be determined 
by the executing Court. [p. 172, col. 2.] 

Appeal against the order of the Sub-Judge, 
First Court, Patna, dated the 29th Angust 
1914, passed in Miscellaneous Execution 
Case No. 100 of 1914. 

FACTS of the case appear from the judg- 
ment. 

Mr. S. Prasad (with him Mr. Ambika 
Prasad Upadhaya,) for the Appellant, sub- 


mitted that the Court below ought 
to have gone into the question of the 
representative of the deceased defend- 


ant under section 47 of the Civil Procedure 
Code. This section should not be co rued 
narrowly. He relied upon the case of 


INDIAN. OASEKS, 


. widow objected, 


(1917 , 


ii Kumar Sanyal y. Kali Das Sanyal 
1). 

Mr, Baikuntha Nath Mitter, for the Respond- 
ent replied. 


JUDGMENT. —The plaintiff in the suit 
out of which this appeal arises brought a 
suit for recovery of immoveable and other 
properties in which defecdant No. 8 was 
a proforma defendant. The suit was dis- 
missed. There was an appeal to the High 
Court against that decree, and itis alleged 
by the appellant before us that daring the 
pendency of that appeal in the High 
Court proforma defendant No. 8 Basant 
Lal died and that at the time the High 
Court made its order decreeing the 
appeal, no substitution of the heir cf 
the deceased Basant Lal was made. But 
when the plaintiff decree-holder applied to 
the Subordinate Judge of Patna forexecution 
of the decree obtained in the High Court, he 
asked that the widow of Basant Lal should 
be substituted in hig place and that exe- 
cution should proceed against her. The 
saying that Basant Lal 
had died before the decree of the High 
Court and as no heir was substituted be- 
fore that decree was made, execution could 
not proceed against her in the Court of the 
Sabordinate Judge, 

The learned Subordinate Judge declined to 
go into the question whether Basant Lal 
had infact died before or after the decree 
of the High Court and held that it was the 
duty of the objector to go to the High Court 
and apply for an amendment of the decree. 
The widow now appeals to us. i 

In our opinion the learned Subordinate 
Judge was quite wrong, Under section 47 
of the Civil Procedure Code, where a 
question arises asto whether any person is 
or is not the representative ofa party, 
such question shall be determined by the 
executing Court. ` 

Here the objection was that Basant Lal 


was not a party to the suit at the time 


it was decreed and, therefore, the question 
as to whether the execution can proceed 
against the widow of Basant Lal is a 
question which it was competent for the 
learned Subordinate Judge to determine. 
The case, therefore, will go back, the 


(1) 19 0. 683 at p. 689 (P. O.); 19 I. A. 166; 6 Sar, 
P. Q. J. 209; 9 Ind. Dec. (N. 8.) 898. 
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order of the learned Subordinate Judge is set 
aside and he must determine whether the 
execution cav proceed against the appellant. 
The appeal will be decreed with costs, which 
we assess at Rs. 16 (Rupees sixteen 
only). 

Appeal allowed; Case remanded. 





s PATNA HIGH COURT. 

First Civic Appeat No. 22 or 1914. 
February 22, 1917. 
Presenf:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
ASMAN SINGH AND oraess—Devenpants 
Nos. 9 to 12— APPELLANTS 
VErSUS 
TULSI SINGH AND OTAERS— PLAINTIFFS 
AND DEFENDANTS Nos. 1 TO 8-—RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42—Hindu Law— 
Joint fumily—Suit by some members for declaration of 
their shares in joint family property, maintainability 
of—Civil Procedwse Code (Act V of 1908), 5. 64— 
Partition of revenue-paying estate. 

A suit for the determination of the shares of the 
members of a joint Mitakshara family in the fanily 
property and for a declaration that they are entitled 
to enjoy such shares therein ismaintainable and is not 
barred by the provo to section 42 of the Specific 
Relief Act, although no further relief in the shape 
of aa by metes and bounds is asked for. [p. 175, 
col, 1. 

Girja Baiv., Sadashiva Dhundiraj, &7 Ind: Cas, 
821; 48 C. 1081; 48 I. A. 15; 20 C. W. N. 10855, 14 A, 
L. J-822; 20 M. L. T. 78; 12 N. L. R. 113; (1916) 2 M, 
W. N. 65; 18 Bom. L, R. 621; 4 L, W. 114; 240. L, J. 
207; 31 M. L: J. 455, referred to. 

Section 54 of the Civil Procedure Code does not 
prevent a Civil Court from decreeing partition of a 
revenue-paying estate where separate allotment of 
the revenue is not asked for, [p, 174, col. 2.] 


Appeal against the decision of the first 
Subordinate Judge, Gaya, dated the 17th 
September 1913, in Suit No, 31 of 1912. 

FACTS.—The following genealogical tree 
will shew the relationship of the parties:—~ 

JEHAL SINGH 


Gak 


r 
Baiju Singh Bishwanath Singh 


anne tarrememmen 


f 
Mahadeo Singh Mahabal Singh, 
defendant No, 1 


Pati Singh 


| 
Tulsi Singh, 
plaintiff No. 1 Defendants 


: Nos. 9 tu 12, 
Pauchum Singh, 


pfaintif No, 2. 


Defendants 
Nos. 2 to 8. 
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The plaintiffs instituted this suit and 
prayed that “it may be declared that the 
plaintiffs are share-holders and possessors of 
8 annas ont of 16 annas of the whole of the 
joint family estate described in Schedules 
A and B, that the plaintiffs are entitled 
to appropriate the income to the extent of 
8-annas share, that the plaintiffs are entitled 
to make their collections separately from 
the defendants and that the defendants 
have no right to interfere with the plain- 
tiffs’ share.” The defence inter alia was 
that the suit was barred under section 42 
of the Specific Relief Act. The first Court 
decreed the suit; defendants Nos. 9 to 12 
appealed to the High Court. 


Mr. Kulwant Sahay (with him Mr. Shivesh- 
war Dayal), for the Appellants, submitted that 
the plaintiffs could and ought to have asked 
for partition by metes and bounds, and 
they having prayed for a mere declaration 
only the suit was barred by the proviso 
to section 42 of the Specific Relief Act. 
He referred to Suryanearayanamurt: v, Tam- 
manna (1), Garapaty Venkatarayudu v. Butchu 
Venkatrayuddu (2), and S. ©. Bannerjee’s 
Tagore Law Lectures on the Law of Specific 
Relief in India, page 640. Onthe facts he 
pressed the appeal in respect of some of the 
properties only which, he claimed, were the 
self-acquired properties of the appellants. 


Mr. Ganesh Dutta Singh,” for Defendants 
Nos. 1 to $, informed the Court that his 
clients were satisfied with the decree of the 
first Court. 


Mr. Rajendra Prasad, for the Plaintiffs-Re- 
spondents, submitted that under the Hindu 
Law there were two kinds of partition, one an 
actual partition by metes and bounds, and 
the other a mere specification of the shares 
of the members whereby the joint tenancy 
was extinguished and a tenancy-in-common 
created. There was nothing in law which 
prevented a Hindu from claiming the latter 
kind of partition or which compelled him 
to ask the former kind of partition in 
Court when he was satisfied with a mere 
declaration of his share. He referred to 
Appovier v. Rama Subba Atyan (3) and 


(1) 254M. 504, 
) $ Bad. Cas, 921; 20 M. L. J. 759; 7 M. L. 1 164, 
(3) 11 M. L A. 75; 8 W. R. (P. C.) 1;1 Buth, P. ©, 
J, 657; 2 Sar, P: C, d, 218; 20 E, R, v0, 


2 
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Girja Bat v. Sadashiva Dhundiraj (4). 
In the present case the joint family properties 
comprised undivided shares in a large 
number of revenue-paying estates, and if 
the plaintiff was compelled to ask for partition 
by metes and bounds he would have to 
‘ implead all the co-sharers in all the estates 
and the costs would be enormous. Although 
under the decisions of the Calentta High 
Court, a Qivil Court was competent to 
partition revenue-paying estates—-Jogodish- 
ury Debea v. Kailash Chundra Lahiry (5)— 
‘such partition was not the only form of 
‘partition recognised. The proviso to section 
‘42 ofthe Specific Relief Act is intended 
to prevent a multiplicity of suits, and if 
it is held that the plaintiffs cannot sue 
‘for a mere declaration of their shares, 
the result will be that they will have to 
bring as many suits as there are properties, 
making all the outside co-sharers ‘parties 
to such suits. One sait will not be main- 
‘tainable as the stranger co-sharers not being 
‘interested in all the properties, there will 
‘be serious misjoinder of parties and causes 
“of action. 
* (The Chief Justice pointed out that if it 
‘was to be held a suit for partition, the 
‘plaintiffs may have to pay ad valorem Court- 
fee.) 
` That may be but the suit cannct fail. 

Mr, Kulwant Sahay, in reply, pointed out 
* that the Civil Court partition of a revenue 
restate was not binding on the Revenue 
Court. 


JUDGMENT. 


CHAdMIER, C. J.—The parties to this appeal 
are the descendants of one Jehal Singh and 
were admittedly members of a joint family. 
It is common ground that on a partitiou the 
‘plaintiffs would be entitled to an 8-annas share 
in the family property, defendants Nos, 1-8 
fo a 4-annas share and defendants Nos. 9-19 
to the remaining 4 annas. ‘The defendants at 
‘one time maintained that the plaintiffs 
were entitled to no more than a one-third 
share in the property and that each 


` (4) 87 Ind. Cas. 321; 48 0. 1081; 43 I. A. 15; 200, 
W. N. 1085; 14 A L. J. 622; 20 M. L. T. 78:12 N. L. 
R. 113; (1916) 2 M. W. N. 65; 8 Bom. L. R. 621; 4 L. 
W, 114; 24 G. L. J. 207; 81 M. L. J. 455. 

(5) 24 0. 726; 10. W.N. 374; 12 Ind. pla (NE) 
1152, 
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set of defendants was entitled to a one- 
third share. In their plaint the plaintiffs 
alleged that they had several times requir- 
ed the defendants to partition the pro- 
perty but th.t the defendants had refused 
to do so. Accordingly the plaintiffs prayed 
for a declaration that they were entitled 
to an -annas share in the family 
property, the details of which they set out 
in the schedules attached to the plaint. 
Some of the defendants pleaded that gome 
of the items entered in the schedules were 
their separate acquisitions. This plea was 
rejected by the Court below and some -f 
the defendants have in this Court formally 
challenged the decision. .We have examined 
the evidence and we have no hesitation 
in holding that all the properties specified 
in the plaint schedules belonged to the 
joint family. It would serve no useful 
purpose to discuss the evidence at length. 
The only point that has been seriously 
pressed in this Court is that the claim 
for a mere declaration is not maintainable, 
as tbe plaintiff could have claimed further 
relief, This point wastaken in the Court 
below but was overruled by the Subordinate 
Judge. P ; < 

According to the decision of.tha Full 
Bench in Jogodzshury Debea v. Kailash Chundra 
Lahiry (o), which has been followed in many 
cases in the Caleutta High Court, section 
265 of the Code of Civil Procedure, 1882, 
did not and section 54 of the present 
Code does not prevent a Civil Court from 
decreeing partition of a revenue-paying 
estate where separate allotment of the reye- 
nue is not asked for. A different view 
has been taken by other High Courts. I 
express no opinion as to the correctness 
of the Calcutta decisions, but I am of opinion 
that this Court, for reasons that have been 
stated more than once, should ordinarily 
follow a settled course of decisions in the 
Calcutta High Court prior to the establish- 
ment of this Court. lf we departed from 
them inthis matter we should cause very 
great confusion in this province. On the 
strength of those decisions it is son- 
tended that the plaintifis in the present 
case might have claimed a decree for parti- 
tion of the family property. Iş appears, 
however, that the bulk of the family pro- 
perty consists of undivided shares in villages 
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“in which there isa large number of sharers 
who have no connection with the parties 
“to the present case, and partition by metes 
„and bounds between the parties to the present 
-case cannot be made without a general 
partition of all the villages. It is obyious 
that it would be impossible to effect a 
-partition ix this case between all the sharers 
“ia the different villages, In similar circum- 
-stances in the United Proyinces and other 
‘provinces where the Calcutta decisions are 
not approved a decree would be made de- 
fterminipg the shares of the parties to the 
-case and, if necessary, putting them for- 
«mally into possession-of those shares, and 
they would be left to obtain a partition of 
each village or mahal separately in -the 
Revenue Courts as and when they pleased. 
In the present suit as constituted it is not 
,suggested that .the plaintiffs have been 
„dispossessed in any way and nothing more 
can be done than to determine the shares 
-of the parties in the family property and. 
-declare that the plaintiffs are entitled to 
enjoy an & annas share therein. The 
plaintiffs unequivocally intimated to their 
_co-sharers that they desired to sever them- 
selves from the joint family and are, there- 
fore, entitled to enjoy their share separately: 
-Girja Bai v. Sadashiv Dhundira) (4). 

_ I am not prepared to hold that, the 
maintenance of the present claim for a 
declaration of the shares of the parties in 
.the family property is barred by section 42 
,of the Specific Relief Act. I would dismiss 
„this appeal with costs. 

SHARFUDDIN, J.— I agree. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civit Revision No. 145 or 1916. 
l March 7, 19:7. 
Present:—Sir Henry Richards, Kr., Chief 
© Justice, and Justice Sir P. C. Banerji, Kr. 
+ MUHAMMAD KHADIM HUSAIN— 
4 APPLICANT | 
t versus 
AHMAD HASAN-—Opposits Parry, 
. Guardians and Wards Act (VIII of 1890), ss, 34 
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(c), 41 (3)—Guardian and minor— Minor attaining 
majoriy - District Judge, whether can review accounts 
of guardian — Minor, right of. 

- A District Judge who has appointed a guardian of 
a minor and directed him to file accounts should look 
into those accounts from time to time daring the 
minority, but there is no obligation on him after the 
minor has attained majority to review the accounts 
or to direct the guardian to render accounts afresh. 
He has, however, express power to direct the es- 
guardian tohand over the possession of all papers 
and accounts which are in the gnardian’s possession 
to the ez-minor, who can then consider the accounts 
and take such steps as he may be advised in respect 
thereto, [p. 176, col. 1.) 


Civil revision against the decision of the 
District Judge, Moradabad, dated the 9th cf 
June 1916. 
of the case appear from the 


. FACTS 
judgment. 
The Hon’ble Dr. Tej Bahadur Sapru 


(with him Mr. Satya Ohandar Mukerjee), 
for the: Applicant.- The applicant was a 
minor and the opposite party, who is 
his own brother, was appointed his guard- 
lan during his, minority. The guardian 
was ordered to file accounts of the minor’s 
estate in the District Judge’s Court every 
year during the minority of his ward. The 
applicant on attaining majority applied 
to the District Judge for possession of all 
the accounts and papers and that the District 
Judge might go through all the accounts. The 
District Judge has ordered that the papers 
be delivered to the applicant, but he kas re- 
fused to go through the accounts. The Dis- 
trict Judge who appointed the guardian of 
the minor had jurisdiction to see the ac- 
counts. In finding that he has no such duty 


‘imposed on him by law, he has failed to exer- 


cise his jurisdiction. He should go 
through the accounts and see as to the correct- 
ness of the same for the benefit of the appli- 
cant. Under the Guardians and Wards Act, 
the District Judge has full control over the 
guardian and can look into his accounts. 

Messrs. B. E. O’Conor and Iqbal Ahmad, 
for the Opposite Party, were not called 
upon. l 


JUDGMENT.—In this case a minor hav- 
ing attained age his guardian, who was his 
own brother, applied for his discharge. The 
District Judge granted the application and 
ordered the eg-guardian to deliver up pos- 
session of all accounts in his possession. 
The, erentinor contended that the learned 
District Judge was bound to go into all the 
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accounts of the guardian during the time he 
acted as such. The learned District Judge 
held that there was no such duty imposed 
on him by law, and accordingly declined to 
go into the accounts, The ev-minor comes 
here and contends that the District Judge 
refused to exercise the jurisdiction vested in 
him by law. We think that a District 
Judge who has appointed a guardian and 
directed him to‘file accounts should look into 
those accounts from time to time during the 
minority, but there is no obligation on the 
District Judge when the minor has attained 
majority'to review the accounts or to direct 
the guardian to render accounts afresh. The 
District Judge has express power to direct 
the ex-guardian to hand over the possession 
of all papers and accounts which are in the 
guardian’s possession to the ex-minor, who 
can then consider the accounts and take such 
steps as he may be advised in respect thereto. 
We reject the application with costs, includ- 
ing in this Court fees on the higher scale. 
Application rejected. 





ALLAHABAD HIGH COURT. 

Stamp REFERENCE IN First CIVIL APPEAL 

No. 230 of 1915,’ 
March 5, 1917. 
Present:—Mr. Justice: Tudball, 
In the matter of BHAJAN LAL AND OTHERS 
— PRAINTIFFs—— APPELLANTS 
versus 
CHAHAT RAI AND ANOTHER-—-DEFENDANTS 
~~ RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 22 
—Cross-objection— Court-fee—Objection to support 
decree on grownd decided against objector, whether cross- 
objection Court-fee payable, 

A suit was dismissed in toto as against the defend- 
ant-respondent and on appeal by the plaintiff 
the defendant-respondent filed objections merely to 
support the decree on some of the grounds which had 
been decided against hin: 

Held, that the objections were not cross-objections 
and did not require any Court-fee. 

FACTS of the case will appear from the 
following Office Report and Objection to the 
Office, Report:— 

Orrice Report.—The appeal, which has 
been received in this Court by transfer 
from the Court of the District Judge 
of Mainpuri, is against the decree of the 
Subordinate Judge of Mainpuri, | trad 
the plaintiff’s suit for possession “ of the 


property in dispute. The suit was valued for 


‘N 
s 
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purposes of jurisdiction at Rs. 2,000 and at 
Rs. 694-)b1-0 for payment of Court-fee, and a 
Court-fee of Rs. 52-s-0 was paid thereon. 
This appeal is valued at Rs. 2,000 and a 
Court-fee of Rs. 52-8-0 has been paid thereon 
as onthe plaint. Against the findings ‘of 
the Court below arrived at the trial of the 
suit the defendants have filed an objection 
under Order XLI, rule 22 of the Code eof 
Civil Procedure. No valuation has been put 
on the objection and a Oourt-fee of eight- 
annas has been paid thereon. If the objectors 
who are defendants-respondents to this appeal 
desire that their objection be heard, they 
must pay Court-fee on the value of the suit 
for payment of Court-fee, z.e., on Rs. 694-11-0. 
Accordingly a Court-fee of Rs. 52-8-0is pay- 
able on the objection. A Conurt-fee of eight 
annas having been paid, there is, therefore, 
a deficiency of Rs. 52 due in this Court on 
the objection filed by the defendants-respond- 
ents. 

OBJECTION TO THE OrFvice Report.-~The 
decree appealed against stands entirely ` 
in favour of the defendant-respondent and 
he is in no way dissatisfied with it, 
although he takes objection to certain 
findings of the Court kelow. In such a 
case it is notat all necessary to file objections 


under Order XLI, rnle 22, and they can be 


urged even at the time of the hearing. 
Therefore, these objections, if they are filed 
beforehand for mere information to the ap- 
pellant, do not require any Court-fee, nor 
any valuation is needed, wide Order XLI, rule 
22, of the Code of Civil Procedure, and Ram 
Prasad v, Gokul Das (1). ° 

Mr. A. +. Dube, for the Appellants. 

Mr. Baleshwari Prasad (with him Mr, S. K. 
Dar), for the Respondents. 

JUDGMENT. —-The objections filed are not 
cross-objections, The suit was ‘a suit for 
possession of property and it was dismissed 
in tctoas against the defendant-respondent. 
It is obvious that the defendant-respondent. 
could not have appealed from that decree. 
No appeal lies against the finding only on an” 
issue, What he is clearly seeking*-in the 
present case todo is to support the decree 
on some of the grounds which haye been 
decided against him im the Court below. 
These are not cross-objections and, therefore, 
the Court-fee paid is sufficient. 


` Reference answered accordingly. 
(1), A. Y. N. (1898) 109, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decreas No, 34 
or 1912. 

January 31, 1917. 
Present:—-Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 
PARASULLA MALLICK—Derenpant— 


APPELLANT 
° versus , 
CHANDRA KANTA DASS -PLAINTIFE—- 
RESPONDENT. 


e 
Contract Act (IX of 1872), 8. 27, Exception 1—Good- 

will, meaning of - Contract with tlliterale person-— 

Terms not explained-—Coutract im restraint of trade. 

Defendant, who used to carry on business as 
a carrier of passengers, by gahana boats between 
certain stations, agroed to pay to the plaintiff a large 
sum in consideration of the latter abstaining from 
carrying onarival boat business along the same 
route for a period of three yoars,and alsoin con- 
sideration of his transferring certain Jease-hold rights 
of certain ghats in connection with the boat business: 

Held (1) that as the main consideration for the 
contract was the restraint of the plaintifi’s rival 
business in gahana boats, the contract was void 
under section 27 of the Contract Act; [p. 177, col 2; 
p. 181, col. 2.] 

(2) that as it was impossible to sever the legal 
part of the contract from the illegal part, the wholo 
contract was unenforceable; but the defendant 
‘should nevertheless pay for the advantages he 
actually received underthe contract in the matter 
of the leasehold rights; [p. 177, col. 2; p. 181, col. 2; 
p. 182, col. 1.] 

‘(8) that the contract did not fall within exception 1 
to section 27 of the Contract Act, as the plaintiff 
had no good-will in his rival business. [p. 177, col. 2; 
p. 181, col, 2.] 

Good-will defined. [p. 181, col, 1.1 

Per Chatterjee, J— The contents of the written 
contract not having been fully cxplained to or 
understood by the defendant, an illiterate man, it was 
not bindtng upon him [p. 177, col. 2.] 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Khulna, dated the 
26th Jannary 19192, 

Babus Bepin Behary Ghose and Prokash 
Chandra Mojumdar, for the Appellant. 

Babu D. N. Ohakrabutiy, Dr. Jadu Nath- 
Kanjilal and Babu Jogendra Kumar Dey, for 
the Respondent. 

JUDGMENT, 
` D. CHATTERJEE, J.—I am not quite satisfied 
that the parties weré quite ad zdem in respect 
‘of the kistbandi agreement. The learned 
Subordinate Judge says the defendant was in 
a destitute condition and I find it impossible 
to believe that he agreed to pay Rs. 1,200 


within a fortnight, kaowing that if he failed ~ 


to do so the plaintiff would not only ba 
entitled to realise the whole consideration nb 
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once but to resume the working of the 
gahana boat line. The learned Vakil for the re- 
spondent wanted to show that about two years 
after the contract he had a deposit of Rs 1,500 


in the Bank. Even if this could be shown at 


this stage of the case from a document out- 
side the record, I do not think it would throw 
much light on the situation at the time 
of the kistband?. On the other band, this 
might be due to savings thereafter made 
from the boat business. I cannot, therefore, 
believe that the contents of the document 
were fully explained to or understood by him. 
The evidence is that the plaintiff read the 
document audibly. Thatis quite consistent 
with the defendant not following the intri- 
cacies introduzed into the document. I think 
the defendant placed too much confidence 
in the Mooktear Ramlal, who played him 
false. If he was so friendly as he is said to 
have been, it. was his duty to safeguard his 
interest as well as that of the plaintiff, his 
rich client. The document shows he did 
nothing of the kind. Itis probable that the 
real truth has been concealed by both parties 
and evidence has been adduced by each to 
prove the case that he made in the pleadings; 
but taking the facts as they appear on the 
evidence Lam not satisfied that the defendant 
fully understood the import and effect of the 
agreement that he placed his signature on. 
As regards the good-will, I agree with my 
learned colleague that there was none and 
the main part of .the consideration was a 
myth. As to the abstention of the plaintiff 
from carrying on the particular business, that 
could not form a legal consideration. l 


The next matter that must be considered 
is that tbe defendant has derived some 
advantage under this void agreement and 
under section 65 of the Contract Act he ought 
to make compensation for the same. This 
advantage is the use of the leases taken by 
the plaintiff, and the defendant should in 
equity pay to the plaintiff the amounts he 
paid in respect of the ghats. Now what did 
the plaintiff pay for the ghat? It is difficult 
on the evidence to make out the exact amount, 
but on the whole I think a thousand rupees 
will fully serve the ends of justice. The decree 
will be for Rs. 1,000 in favour of the plaint- 
iff, with. pYobortionate costs to the parties 
according to their success and failure in both 
Courts, The decree is modified accordingly, 


# 
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WaLmsLey, J.—This appeal is preferred by 

Parashulla Mullick, the defendant. He used 


to carry on ‘business as a carrier of passengers 
by gahana boats between Bagharhat and 


Khulna, calling en route at Panighat, Jatra-. 


pur, Fakirhat, Mausha and Alaipur, In the 
antumn of 1316, there was a cyclone which 
caused him considerable loss, and shortly 
afterwards the plaintiff, Chandra Kanta Das, 
set up a rival business. The competition 
interfered very seriously with Parashulla’s 
profits, and the two rivals quarrelled about 
the boat business and about other subjects, 


until in Jazshta 13817 B.S. an arrangement | 


was made between them. By this arrange- 
ment Parashulla agreed to buy off the plaint- 
iff for a sum of Rs. 5,400, and the plaintiff 
agreed to give up to Parashulla such settle- 
ments as he had obtained in regard to ghats 
used for embarking and disembarking 
passengers. The arrangement also embraced 
all, or most, of the other disputes between the 
parties, but it is not necessary to go into 
furtber details. It is common ground that 
the rivalry in the boat business was adjusted 
in this way. Lawyers advised the execution 
of several documents, two of which relate to 
the boat business. One of them is a kubala 
executed by the plaintiff in favour of the 
defendant, and other is a hkistband? bond 
executed by the defendant, by which he pro- 
mised to pay the plaintiff a sum of Rs. 5,400 
by instalments. These two documents were 


- executed on Jaishta 13, 1317(May 27th, 1910), 


and registered on the following day. The 
instalments set out in the kistband: bond 
are Rs. 1,000 on Jadshta 25, 1317 and Rs. 200 
on Juishta 31,1817, and then an instalment 
every month until Kartik 1320, The defend- 
ant did not pay any instalment, and on June 
22, 1910, the plaintiff instituted the present 
suit for the recovery of the whole sum due 
under the bond, in accordance with the 
stipulation that in default of payment of any 
one kist the whole sum outstanding should 
become dune. 


The defendant, in his written statement,. 
admitted most of the allegations in the 
plaint, in particular he admitted execution 
of the kistband: bond, and he admitted 
that the sum to be paid by him was 
Rs. 5,400; but he said that le, did not 
agree to pay the sum in the instalments 
set out in the bond, but by daily instal- 


casks. fis? 


ments of Rs, 4-8-0, extending over a term 
of 34 years: he attributed the ‘insertion ` 
of the instalments as set out in the bond to 
fraud on the part of the plaintiff and he 
alleged that plaintiff had not transferred to 
him all the rights which he agreed to transfer. 
The learned Subordinate Judge decided 
that the kzstbandt bond as drawn up 
correctly represented the agreement between 
the parties, and, subject to one small 
deduction, he decreed the sulit in the 
plaintiff’s favour. 


The defendant admits that he agreed to 
pay Rs. 65,400 to the plaintif, that 
the payments were to’ be extended over 
a period of 34 years, and that he exe- 
cuted the bond. It is apparent, therefore, 
that the onus is on him to show that 
the bond as executed does not embody the 
arrangement to which he gave his consent. 


The learned Vakil who appeared for the 
appellant gave usa highly coloured picture 
of the difference between the two parties: 
he painted the plaintiff as a scoundrel 
scheming to bring the defendant to his 
knees, and the defendant as too simple: 
to suspect treachery. Jt is not necessary 
to deal with all the quarrels which have 
been going on between the parties, or to 
consider whether plaintiff bas been. a 
scrupulous enemy or not; it is sufficient to 
say that the defendant’s experience in the 
Civil and Criminal. Courts has been quite 
enough to teach him wisdom, even if he 
had no natural shrewdness to help him. 
There is, however, one point in favour 
of the defendart, and that is that he is 
illiterate, at least he can do no more than 
scrawl! his name. 


The arguments set ont by the learned 
Vakils are as follows:— 
- (1) The kabala and kistbandt were drawn 
up in terms to which the defendant did. 
not consent, they were not read over to 
him, and, therefore, there was no real exe- 
cution of the bond by him. 
. (2) The plaintiff made false represent- 
ations that he had rights as lessee to 
various ghats mentioned m the kabala, not 
having such rights, and that the consideration, 
therefore, failed. 

(3) If it be said that the consideration 
for the bond was the plaintiff undertaking 
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* nol to carry on a riyal boat business, then 


the agreement was contrary to public policy 
and, therefore, void. 

Looked at from another aspect, the first 
argument was stated in these terms—there 
was no agreement for two instalments 
aggregating Rs. 1,200 to be paid within 
the month of Jaishta, and no agreement 
that default regarding any one instalment 
would render the whole sum due, and, there- 
fore, the suit is premature. 

I will dedl first with the question of 
the instalments by which the sum of Rs. 5,400 
was to bə paid. The defendants case 
is that -he agreed to pay Rs. 4-8 0 a day, 
and that he executed the bond ~ because 
“he was induced to believe that this con- 
dition had been inserted in it He says 
that at the Registration Office he refused 
to sign the bond because it had not been 
read over to him,. but plaintiff pressed him 
to: sign assuring him that the bond was 
in accordance with the draft, and telling 
him that he could verify the fact later. 
Again he says that he demurred to autho- 
rizing the plaintiff to take the bond away 
from -the office after registration, but gave 
way once more. He.does not say, however, 
that he took any further steps to find 
out what had been actually written in the 
bond which he had executed. This evi- 
dence, taken by- itself, is singular, but 
when it is compared with that given ` by 
the Pleader Nakuleswar Bose (P. W. No. 17) 
it becomes absolotely incredible. This 
Pleader says that he saw a draft and 
penned “ through some words. In cross- 
examination he says thatthe words related 
toa kist of Rs. 1,000 to be paid in Asar, 
that deferdant on hearing the condition 
said that he could not possibly pay such 
a large lump sum and that thereupon he 
(the Pleader) crossed ont the words about 
the instalment .of Rs. 1,000 and wrote 
instead that defendant, would pay Rs. 4-8-0, 
a day. If: this Pleader’s evidence is true, 
the defendant was put on hig guard upon 
the subject, and if is inconceivable that 
he. should ‘execute the bond without being 
satisfied as to its contents. If it is false, 
and there is abundant reason for thinking 
that it is false, the mere fact that a witness 
is ‘called tö- give such evidence throws the 
greatest suspicion upon defendant’s story. At 
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least we may extract from it, whether it be 
true or false, an admission that on plaintiff's 
side, to the knowledge of the defendant, there 
was a desire that there should be a sub- 
stantial instalment payable at one early 
date. Positive evidence is given to this 
effect by the Muktear Ram Lal Sar, and 
the Pleader Ashutosh Biswas, and the 
latter is corroborated by his rough notes 
and both by the draft kistbandi. It has 
been urged that these witnesses have been 
in league with the plaintiff to mislead the 
defendant, and that Ram Lal Sar in particular 
has played the part of a false friend. I 
feel, however, unable to accept this view.. 
I do not attach any weight to the dharmabap 
relationship mentioned by the learned Sub-. 
ordinate Judge; but when a Pleader and 
a Mukteur are agreed upon a simple 
question of fact, I think there should be 
strong reasons given for holding that their 
evidence is untrue. As I have already 
said they are supported by the Pleader’s 
rough notes, by the draft k'stbandi, ‘and- 
by Nakuleswar’s statement that he saw 
an instalment of Rs, 1,000 in the draft bond. 
Further we have the Sab-Registrar, called 
by defendant, saying that it was agreed 
between the parties that the defendant would 
pay a big sum to the plaintiff within 
Jatshta of the year of registration. 

Against this evidence the deféndant has 
very little to offer,.and I think the learned 
Subordinate Judge is right in holding that the 
witnesses Durga Charan Nag and Kailash 
Chandra Ghose are not entitled to much 
weight. 

Apart from the direct evidence there 
is the matter of probability to be considered. 
In the first place it seems extremely un-, 
likely that a creditor would agree to have 
a, large sum like Rs. 5,400, paid in twelve 
hundred daily instalments, more particularly 
as defendant’s case is that the bond was. 
not to be accompanied with any security 
or by any stipulation that for one default-— 
or even several defaults—the whole amount, 
outstanding should become due. ; 

Secondly, the plaintiff had undoubtedly’ 
ineurred some expense in running the boat 
business, and it is probable that he would 
want immediate reimbursement. Tt may: 
be untrye tat he paid a full thousand 
rupees in cash for the Bagarhat ghats, 
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but be must have paid a considerable 
sum, for the landlords would be certain 
to make profit out of the rivalry between 
plaintiff and defendant. The latter says that 
he paid them Rs. 250 for the year 1316. 
So there is nothing improbable in plaintiff's 
statement that he had paid, if not Rs. 1,000 
in cash, at the rate of Rs. 600 for three 
years. Similarly in regard to the Khulna 
ghats, the Municipal clerk proves that Hari 
Nath Das paid as muchas Rs. 525 for the 
period October 1909 to September 1910. These 
items alone, without taking into consider- 
ation the expense of hiring boats and crews, 
represent an outlay of nearly a thousand 
rupees, It was natural for the plaintiff to 
want prompt repayment, and he was in a 
position to dictate terms. It must be remem- 
bered that on defendant’s own showing the 
plaintiff’s first proposal was that the whole 
sum should be paid in cash. Probability 
and direct evidence point to the conclusion 
that in the end the parties agreed on a 
middle course, that is, substantial pay- 
ments in the first six months, especially in 
the first month, followed by easy instal- 
ments, and this is the arrangement 
out in the bond. 


_ I find, therefore, that the learned ab- 
ordinate Judge is right in his view that 
there is nqthing fraudulent about the execu- 
tion of the kistbandi bond. This finding 
disposes of the learned Vakil’s first argument 
in both its forms. Now, I come to the 
argument that the consideration for the 
kabala failed because the plaintiff made false 
representations as to his rights as lessee, In 
connection with this argument much is made 
of the clause in the kabala which begins with 
the words: “If there be any mistake or 
falsity” but the original word, translated 
falsity, does not convey the idea of wilful 
deceit, and the unhappy translation must not 
be allowed to prejudice the plaintiff. The 
kabala purports to convey the plaintif’s 
rights as lessee in (1) the ghats at Khulna, (2) 
the ghat at Morrelganj, (3) the ghats at Alaipur 
and Mansha and (4) the ghats at Bagirhat. 
It also purported to sell the good-will of the 
boat business. 

We are not concerned with the ghats at 
Morrelganj: At the two termipgl ghats the 
plaintiff proposed to have aright bo” collect 
tolls from other boats as well as the right 


INDIAN OASES, 


set 


[1917 


touse the ghats for his own passengers. So 
far as the gahana business is concerned, it 
seems clear that since the agreement was 
reached the defendant has been able to 
carry on his business without any molesta- 
tion or inconvenience. See, for example, 
the evidence of defendant’s witness Bisesh war 
Chakravarti (D.W. No.5). With regard to the 
Bagarhat ghats and the right to collect télls, 
jefendant’s own witnesses show that he is 
collecting some tolls. I refer to the Sub- 
Registrar and the Pleader Nakulesh war 
Babu. If theseare not all the tolls to which 
the defendant is entitled under the kabala, 
the defendant is at fault for leaving the evi- 
dence so obscure, and I consider that the 
plaintiff did put the defendant in possession 
of all the rights that he conveyed in the ghats 
at Bagarhat, 

The intermediate ghats are Panighat, 
Jatrapur, Barnipara, Fakirhat, Mausha, and 
Alaipur. Inthe kabala the words are: “I 
have been possessing the river ghats at Alaipur 
and Mausha,” and in the schedule there are 
mentioned one settlement at the rate of Rs. 2 
per annum apparently in respect of Jatra- 
pur and another at the rate of R3. 3-4-0 per 
annum apparently in fespect of Fakirhat. 
Evidence has keen given to the effect that 
these settlements were really made. It is 
not necessary to discuss that evidence, 
because defendant's witness Biseshwar 
Chakravarti (D. W. No. 5) said speaking of a 
trip which he made in Asar 1317: “The ghats 
of the defendant lay there in the same con- 
dition as they had been before.” This 
remark refers to all the ghats first men- 
tioned. The defendant, however, called a 
clerk in the Public Works Department to 
prove that the ghais at Alaipur, Mausha, 
Fakirhat and Jatrapur are underthe Public 
Works Department. In view of the remark 
just quoted it isclear that the defendant is 
using the ghats whether they are under the 
Public Works Department or not; but it 
seems probable that there are other ghats, 
for questions were not put to the plaintiff 
abont the lessees under the Pablic Works 
Department, and defendant does not say how 
he came to use the ghats before 1316 with- 
out taking a lease from the Department, 


There remains the Khulna ghat for con- 
sideration. Thecomplaint is that the sub-lease 
to Mathur Bajadar prevents the defendant 
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from realizing the tolls. Inasmuch as this 
man Mathur has held a sub-lease under 
successive lessees including the defendant, it 
seems impossible that defendant did not 
know of the sub-lease, but be that as it may 
the learned Subordinate Judge has taken the 
matter into consideration and deducted from 
the plaintiffs claim a sum equal to the rent 
payable by Mathura from Jazshta 13 tothe 
end of Aswin. 

On these findings as to the leases held by 
the plamtiff, and the extent to which the 
defendant was put in possession, I hold 
that there was real consideration for tbe eon- 
tract, and that the defendant’s assent was not 
procured by any fraud or misrepresentation. 


Next I come to the effect of section 27 of 
the Contract Act on the agreement between 
the parties. “Every agreement by which any 
one ig restrained from exercising a lawful 
profession, trade or business of any kind is to 
that extent void,” Clearly a gakana boat is 
a lawful business, clearly the plaintiff in the 
kabala binds himself not to exercise the 
business fora period of three years. Tha 
agreements must, therefore, be “to that extent 
void,” unless it comes under one of the three 
exceptions mentioned in the section. The 
first exception is the only one that can be 
applicable and the learned Subordinate 
Judge has held that becanse the kabala 
purports to sell the good-will of the business 
that exception does apply. It is true that 
the good-will is mentioned in the kabala, but 
was there any good-will in sacha business? 
A distinguished Judge has said that good- 
will isevery easy to describe, very difficult to 
define. An attempt at definition is to be 
found in the case of Trego v. Hunt (1), 
“Every positive advantage,...axs contrasted 
with the negative advantage of the late 
, partner not carrying on the business himself 
that has been acquired by the. old firm in 
carrying on its business, whether connected 
with the premises in which the business was 
previously carried on, or with the name of the 
‘late firm, or with any other matter carrying 
with it the benefit of the businessa... [b is the 
connection thus formed, together with the 
circumstances, whether of habit or otherwise, 
which tend to make it permanent, that con- 
stitutes the good-will of a business,” Now if 


(1) (1896) A. C. 7; 65 L. J, Ch. 1,73 L. 1.514; 44 
5 W. R, 225, 
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we take this deseription and consider whether 


there was anything connested with plaintiff’s 
business which answers to any part of it, 
I think wa must say that there was nothing. 
The plaintiff had been running a rival 
business for a few months only, thera is 
nothing to suggest that he had acquired a 
name for punctuality, safety or conyenience: 
the “only advantage that he had over the 
defendant was that he bad secured the 
terminal ghats, and could, therefore, embark 
and disembark passengers at more central 
points. This advantage does not, in my 
opinion, constitute good-will. 

Another way of considering the matter is 
toask what was the advantage for which 
the defendant was willing to pay Rs. 5,400. 
The kabala did not convey to him any stock 
in trade, for both parties hired their boats, 
and the ghats had no fixtures. The leases 
did not cost as much as Rs. 1,000 a year, eyen 
with the panshighat rights included. So 
it is clear that the defendant was payiog for 
something more than an assignment of the 
leases. Now what he wanted was his old 
monopoly, and I think that the chief item in 
the consideration for the sum of Rs. 5,400 
was the plaintiff's undertaking to abstain 
from carrying on a boat business for a period 
of three years. This restraining covenant 
was the vital point in the agreement, and the 
reference to good-will is merely the Pleader’s 
attempt to circumvent the provions of sec- 
tion 27 of the Contract Act, 

I hold that the plaintiff has failed to prove 
that his agreement is allowed by the first 
exception to section 27,and that it must be 
regarded as void “to that extent.” 

The meaning of the last three words I 
take to be that if the agreement can be 
broken up into parts, it will be valid in 
respect of those parts which are not vitiated 
as being in restraint of trade. In this case, 
however, it is impossible to resolve the agree- 
ment into its component parts and to say that 
so much of the sum of Rs. 5,100 was for 
assignment of the leases, and the balance for 
the promise to abstain from rivalry, The 
result is that the whole agreement must be 
regarded as void. 


. The defendant, however, cannot escape all 
liability on the ground that the agreement is 
found to bea void. The caseis clearly one in 
whieh he has received advantage under the 
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agreement, that is, in the matter of the leases. 
I agree with my learned brother that the 
compensation that should be paid for this 
advantage may be fixed at Rs. 1,000, and in 


consequence thatthe appeal should be allowed 
in part. 


Appeal purtly allowed. 
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Transfer of Property -Act (IV of 1882), 3. 52—Lis 
pendens, doctrine of—Mortgage —Mortgagor, power of, 
to grant leases—Lease by mortgagor during pendency 
of mortgage suit, validity of—-Bengal Tenuncy Act (VIII 
B. C. of 1885), s. 5. 

The grant of a lease by a mortgagor isa transfer 
of an interest in immoveable property, and, therefore, 
a lease granted by the mortgagor, after the institu- 


tion of the mortgage suit, is invalid as offending ` 


against the provisions of section 52 of the Transfer 
of Property Act. [p. 182, col. 1.] 

Debi Prasad v. Baldeo, 18 A. 123; A. W. N. (1896) 
13; 8 Ind. Dec. (N. 8.) 788; Thakur Prasad v. Gaya 
Sahu, 20 A. 849; A. W. N. (1898) 63; 9 Ind. Dec. 
ix. 5) 584 and Gaskell v. Dua din, (1812) 2 Ball. & B. 
170, relied upon. 

The principle that a raiyat who has been inducted 
into the land by a trespasser and who has accepted 
settlement bana fide acquires a right to hold the 
land within the meaning of section 5 of the Bengal 
Tenancy Act, cannot be extended so as to affect the 
application of the doctrine of lis pendens, and fritter 
away section 52 of the Transfer of Property Act. 
[p. 183, col. 2.] 

Binad Lal Pakrasha v. Kalu Pramanik, £0 ©. 708; 
10 Ind. Dec .(N. s.) 477; Atal Rishi v. Lakshmi Narain 
Ghose, 2 Ind. Cas. 417; 10 C. L. J. 55: Upendra Narain 
Bhattacharya v. Protab Chandra Pardhan, 80. W.N. 
320; 31 C. 708; Jonab Ali v. Rakibuddin Mallik, 10. L. 
J. 303; 9 C. W. N. 571; Peary Mohun Mandal v, 
Radhika Mohun Hazra, 6 O. L. J.9 and Kazi Nawaz 
Khođa v. Surendra Nath De, 5 C. L. J. 33; 34 C. 109; 
11 C. W. N. 201, referred to. 

A mortgagor has not anything like a general 
authority to deal with or affect the mortgaged pro- 
perty during his possession thereof. The true posi- 
tion is that he may make a lease cqnformable to 
usage in the ordiuary course of management, for 
instance, he may create a tenancy from year to 
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year in the case of agricultural lands or from month 
to month in the case of houses. Butit is not com- 
petent to the mortgagor to grant a lease on unusual 
terms, or to alter the character of the Jand or to 
authorise its use in a manner or for a purpose 
different from the mode in which he himself had used 
it before he granted the mortgage. [p. 185, col 1.] 

Wazir Alt v, Moti Chand, 2 A. L. J. 294; Corbett v. 
Plowden, (1884) 25 Ch. D. 678 at p. 681; 54 L. J. Ch. 
109; 50 L. T. 740; 32 W. R. 667, Chunni v. Thakur Das, 
1 A, 126; 1 Ind. Dec. (N. s.) 98; Macleod v. Kissan? 30 
B. 250; 6 Bom. L. R. 995; Radha Pershad Misser v. 
Monohur Das, 6 0.317; 7 0. L. R. 293; 3 Ind. Dec. 
(N. 8) 207; Kasumunnissa Bibee v. Nilgatna Bose, 8 C. 
79; 9 0. L. R. 178; 10 O. L. R.118; 4 Ind. Dee. (x. s.) 
51; Radhabai v. Shamrav Vinayak, 8 B. 168; 4 Ind. 
Dec. (N. s.) 485; Paya Matathil Appu v. Kovamel 
Amina, 19 M. 151; 5 M. L. J. 279; 6 Ind. Dec. (nN. 8.) 
810; Raghunandan Prasad v. Ambika Singh, 29 A, 
679; A. W. N. (1907) 227; 4 A. L. J. 708; Pope v. 
Biggs, (1829) 9 B. & O. 245 at p. 258; 109 E. R. 91; 4 
Man. & Ry. 198; 7 L. J. K. B. 246; £2 R. R. 665; 
Moreland v. Richardson, (1857) 24 Boav. 33; 53 E. R. 
269; 26 L. J. Ch. 690; 3 Jur. (N. s.) 1189; 6 W. R. 672; 
116 R, R. 18; Banee Pershad v. Reet Bhunjun Singh, 10 
W. R. 325 and Reynolds v, Ashby and Son Ltd., (1903) 
i K. B.87; 72 L. J. K. B. 61; 51 W. R. 405; 87 L.T, 
640; 19 T. L. R. 70, referred to. 


Appeal from a decision of the District 
Judge, Bhagalpur, dated the 11th June 1909, 
affirming that of the Sub-Judge, Monghyr, 
dated the Sth June 1903. 

Babu Mohini Mohun. Chatterjee, for the 
Appellant. ; 

Babu Jogendra Nath Mukherjee and Babú 
Biraj Mohan Majumdar (for the Deputy 
Registrar), for the Respondents. 


JUDGMENT.—This is an appeal on behalf 
of the plaintiff in an action for declaration 
of title to land, for declaration that certain 
entries in the Record of Rights are 
erroneous, for recovery of possession and for 
incidental reliefs. The property criginally 
belonged to the husband of the first de- 
fendant, who executed a mortgage in favour 
of the plaintiff on the 27th January 1886. 


The mortgagee sued to enforce his security’ 


on the 16th November 1898. The usual 
mortgage decree was made on the 20th 
February 1899. ` The property was sold in 
execution and was purchased by the decree- 
holder on the 19th September 1904. The 
sale was confirmed on the 22nd June 1605, 
The case for the plaintiff is that, during 
the pendency of the mortgage suit, the 
mortgagor settled a number of persons who 
are now defendants in this action on differ- 
ent portions of the land, and these persons 
later on had their names entered in the 


Vol. XXXIX] 


MADAN MOHUN SINGH V., RAJ KISHORI KUMARI, 


Record of Rights as tenants in occupation 
of the land. The plaintiff, therefore, prays 
for declaration of his title as purchaser at 
the mortgage sale and for ejectment of the 
defendants on declaration that they have 
acquired no valid interest in the disputed 
property. The Courts below have conecur- 
rently dismissed the suit. On behalf of the 
plaintiff, this decree of dismissal has been 
assailed on three grounds, namely, first, that 
such of the defendants as took settlement 
after*the gammencement of the mortgage suit 
and before its termination were affected by 
the doctrine of lis pendens: secondly, that 
such of the defendants, if any, as took settle- 
ment before the commencement of the mort- 
gage suit but after the grant of the mort- 
gage, have acquired no valid title as against 
the mortgagee and thirdly, that the Courts 
below have come to aconelusion, erroneous 
in law, upon the question of the true nature 
of the land; namely, whether if is kamat 
land as alleged by ‘the plaintiffor raryate 
land as alleged by the defendants. 

In so far as the frst ground is concerned, 
it is clear that such of the defendants as 
may be proved to have obtained settle- 
ment from the mortgagor after the commence- 
ment of the nforlgage enit, are affected 
by the doctrine of lis pendens. Section 52 
of the Transfer of Property Act provides 
in very comprehensive langnage that during 
the active prosecation in any Court, having 
authority ia British India, of a contentious 
suit in which any right to immoveable pro- 
perty is directly and specifically in question, 
the, property cannot be transferred or other- 
wise dealt with by any party to the suit 
or proceeding so as to affect the rights of 
any other party thereto under any decree 
6r order which may be made therein, ex- 
cept under the authority of the Courtand 
on such terms as it may impose. It cannot 
be disputed that the grant of a lease by 
the mortgagor is a transfer of an interest 
in immoveable property. it cannot also be 
disputed that whena mortgagor grants such 
a lease after the institution of the mort- 
gage suit he, in any view, deals with the 
property in suit, If any authority is needed 
for an elementary proposition of this 
character, reference may be made to the cases 
of Debi Prasad v. Baldeo (1), Thakur 

(1) 18 A. 128; A. W. N. (1898) 13; 8 Ind. Deo. 
(N, s.) 788, 
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Vv. 
Durdin (3). It has been eontended, how- 
ever, on bahalf of tha defendants-respond- 
ents that they are raiyats in occupation 
of the laud and cannot consequently be 
ejected in view of the decision of a Fall 
Banch of this Court in the case of Binat 
Lal Pakrashi v. Kalu Pramanik (4) In 
this case it was ruled that a raiyat who has 
b3en inducted into the land by a trespasser 
in possession and who has accepted settle- 
ment bona file, acquires a right to hold 
the land within the meaning of section 5 of 
tha Bongal Tenancy Act. This principle has 
bsen applied to cases of agricultural ten- 
ants who have bean settled on land by a 
middleman who holds for a limited term; 
and it has been ruled in Atal Rishi vy. 
Lakshmi Narain Ghose (5) thatan agricultural 
tenancy so created continues in operation 
even after the expiry of the lease of the 
grantor. It was pointed, however, in the 
the case of Upendra Narain Bhattacharya 
y. Protab Chandra Pardhan (6) that the 
principle enunciated in Binal Lal Pakrashz v. 
Kalu Pramanick (4) is a great encroach- 
ment upon the ordinary rules of law and 
eonsequently should be applied with caution’ 
Tustanees of cases where the Court has 
declined to extend the application of the doc- 
tring in question will be found in Jonab 
Ali y. Rakibuddin Mallik (7), Peary Mohun 
Man lal y. Radhikı Mohun Hazea (8) and Kazi 
Nawaz Khoda v. Surendra Nath De (9. 
We are clearly of opinion that the principle 
should not be: extended so as to affect the 
application of the doctrine of lis pendens, 
and section 52 of the Transfer of Property 
Aet cannot be frittered away by the ap- 
plication of the doctrine recognised in 
Binal Lal Pakreshit v. Kalu Pramanik 
(4). The defendants, who obtained leases 
from the mortgagor after the institution 
of the mortgage suit, are consequently not 


(2) 20 A. 349; A. W. N. (1898) 63; 9 Ind. Dec, 
(N. 8.) 584. 

(3) (1812) 2 Ball & B. 170. 

(4) 20 ©. 708; 16 Ind. Deo. (N. 8.) 477. 

(5) 2 Ind. Cas. 417; 10 O. L. J. 55. 

(6) 8 C. W. N. 320; 81 0. 703. 


(7) 1 C. L. J. 303; 9 0. W. N. 571. 
(8) 8 C. L. J. 9. 
(9) 6 C. L. J. 33; 34 0. 103,11 C. W, N. 201, 
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entitled to resist the claim of the plaint- 
iff, 

In so far as the second ground is con- 
cerned, we have to consider the position 
of such of the defendants, if any, as ob- 
tained settlement from the mortgagor before 
the mortgage suit was instituted but after 
the execution of the mortgage, It has been 
broadly contended-on behalf of the appellant 
that a lease granted: by a mortgagor 
after tbe execution of the mortgage in 
no way binds the mortgagee, and in support of 
this view reliance has been-placed upon the 
case of Wazir Ali v, Moti Chand (10). It may 
be conceded, as was-said by Lord Selborne 
in Corbett v. Flowden (11), that if a mort- 
gagor ‘left in possession grants a lease 
without the concurrence of the mortgagee, 
(and for this purpose, it makes no 
difference whether it is an equitable 
lease by an agreement under which possession 
is taken or a legal lease by actual 
demise), the lessee has a 
title, inasmuch as although the lease is good 
as between himself and the mortgagor who 
granted it, the paramount title of the mort- 
gagee may be asserted against both of them. 
This doctrine appears to have been recog- 
nised in the cases of Wazir Ali v. Moli 
Chand (10), Chunni v. Thakur Das (12) 
and Macleodv. Kissan (13). In our opinion, 
it cannot be disputed thata person taking 
a lease from 9 mortgagor after the mort- 
gage acquires an interest in the equity of 
redemption and can claim to redeem on that 
footing. But this principle, which was recog- 
nised in Radha Pershad Misser v. Monohur Das 
(14), Kaswmunnissa Bibee v. Nilratna Bose(‘5), 
Radhabat v. Shamrav Vinayak (16), Paya 
Matuthil Appu v. Kovamel Amina (17) and 
Raghunandan Prasad v. Ambika Singh(18), does 
not support the extreme contention of either of 


(10) 2 A. L. J. 294. 

(11) (1884) 25 Ch. D. 678 at p. 681; 54 L. J. Ch. 
109; 50 L. T. 740; 32 W. R. 667. 

(12) 1 A. 126; 1 Ind. Dec. (N. s.) 98. 

(18) 30 B. 250 at p. 269; 6 Bom. L. R. £95. 

(14) 8 C. 317; 7 ©. L. R, 298; 3 Ind. Dec. (N. s ) 207. 

(15) 8 0. 79; 9 C. L. R. 173; 10 C. L, R. 118; 4 Ind. 
Dec. (x. s.) 51. 

(16) 8 B. 168; 4 Ind. Dec. (x. s.) 485. 

(17) 19 M. 161;5 M. L J. 279, 6 Ind. Dee. (x. s.) 


810. 
É (18) 29 A, 679; A. W.N. (1907) 227; 4 A. L. J. 
703, 


INDIAN OASES, 


precarious . 


(1917 
e 


the parties. The doctrine does not assist the 
appellant, because it does justify the 
inference that a lessee from the mortgagor 
acquires no interest whatever in the property 
demised to him, nor does it assist the re- 
spondent in his contention that a lease of 
this character is always operative against 
the mortgagee. The true point of view was 
indicated in the observation of Sir James 
Parke in Pope v. Biggs (19) that the morte 
gagor may be considered as acting in the 
nature of a bailiff or agent for the port- 
gagee. Consequently, if the mortgagor, after 
he has granted the mortgage, deals with the 
property in the usual course cf management, 
the interest created by him may be rightly 
deemed operative against the mortgagee, 
An illustration of this view will be found 
in the ease uf Moreland v. Richardson (20), 
where a persontook a mortgage of a chapel 
and burial ground. It was held that as the 
object of the burial ground is to grant 
rights of burial, this being the mode in 
which such property is dealt with, the mort- 
gagee was not entitled to disturb the graves 
of those who had been buried on the land, 
while the mortgagor continued to hold ib. 
The same principle was recognised in Banee 
Pershad v. Reet Bhunjun Singh (21). As the 
case is very imperfectly reported, we have 
examined the record and ascertained the 
questions in controversy. The proprietor of 
an estate mortgaged it on the 12th March 
1861. On the 7th July 1862 the mort- 
gagor granted an zara patta of the property 
for a term of ten years. The mortgagee 
subsequently sued the mortgagor alone, and 
got a decree; at the execution sale which 
followed, the property was sold on the 24th 
December 1863. The purchaser sued on the 
12th March 1867 to eject the lessee, on the 
ground that as he had acquired the property 
in the condition in which it was when 
mortgaged the lease, which would otherwise 
run till the 7th July 1872, did not bind 
him. The Court of first instance overruled 
this contention as too broadly formulated, 
and held that as the mortgagor had in 
good faith granted the lease for a limited 


(19) (1829 9B. 40. 245 at p. 258; 109 E. R. 91; 4 
Man. & Ry 193:7 L. J. K. B. 246; 32 R. R. 665. 

(20) (1857 24 Beav. 33; 53 E, R. 269; 26 L.J. Ch. 
690; 3 Jur. (N. S.) 1189;5 W. R. 672; 116 R. R. 18, 

(21) 10 W, R. 325, 
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term on a fair and reasonable rent, the mort- 
gageo or the purchaser in execution of his 
decree could not repudiate it, specially as the 
mortgage-deed did not prohtbit the grant of 
temporary leases to middlemen or cultivators. 
On appeal, the District Jndge affirmed this 
view and declined to accept the broad con- 
tention that leases of all descriptions granted 
by a mortgagor were void as against the 
mortgagee. On second appeal to this Court 
Jackson and Mitter, JJ., took substantially 
the same view. It eaunok. however, be 
maintained, as was pointed out by Lord 
Justice Romer in Reynolds y. Ashby and Son Ltd. 
(22), that the mortgagor has anything like a 
general authority to deal with or affect the 
mortgaged property during his possession 
thereof, The true position thus is that the 
mortgagor in possession may makea lease 
conformable to usage in the ordinary course 
of management, for instance, he may create 
a tenancy from year to year in the case of 
agricultural Jands or from month to month 
in the case of ‘houses. But it is not 
competent to the mortgagor to granta lease 
on unusual terms, or to alter the character 


- of the land or to authorise its use in a 


manner or for a purpose different from the 
mode in which ht himself had used it before 
he granted the mortgage. In the case before 
us, therefore, if there are any defendants 
who have obtained settlement from the mort- 
gagor after the mortgage but before the 
commencement of the mortgage suit, they can 
resist the claim of the plaintiff only if they 
establish that the leases in their favour were 
granted on the usual terms in the ordinary 
course of management; such a plea, if es- 
tablished, and, it must not be overlooked, 
that the burden of preof in this matter is 
upon them, will furnish a complete answer to 
the claim of the plaintiff. We may observe 
in this connection that the plaintiff alleged 
that the land was kamat, that it had never 
before been let out to tenants but had always 
been cultivated by the proprietor by hired 
labourers or by his servants, and that the 
mortgagor designedly settled raztyats on the 
land with a view to prejudice, if possible, 
the position of the mortgagee. These allega- 
tions must be kept in view, in the determina- 
tion of the question, whether the settlements 


(22) (1908) ' K. B. 87 ab p. 102; 72 L. J. K. B, 5l; 
51 W, R. 405; 87 L. T, 640; 19 T, L. B. 70. 
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with the defendants were madein the ordi- 
nary course of management of the estate. 
The second ground urged. on behalf of the 
appellant must, therefore, preyail. 

In so far as the third ground is concerned, 
it must be conceded that the judgment of 
the District Judge is open to criticism upon 
the question of the character of the disputed 
land. Section 120 of the Bengal Tenancy 
Act lays down rules for determination of 
private lands of proprietors. The first sub- 
section formulates two tests to which a 
detailed reference is, for our present purposes, 
not necessary, because as the District Judge 
has found, the case has not been brought 
within either of the two clauses. The ap- 
pellant contends, however, that the pro- 
visions of the second sub-section of section 
120 have been overlooked, That sub-section 
provides that in determining whether any 
land ought to be recorded as the proprietor’s 
private land, the Revenue Officer (or the 
Civil Court, as the case may be) shall have 
regard to local custom and to the question 
whether the land was, before the second day of 
March 1853, specifically let as proprietor’s 
private land, and to any other evidence that 
may be produced; but shall presume that land ° 
is not a proprietor’s private land until the con- 
trary is shown. The District Judge has re- 
ferred to the absence of evidence of local 
custom, but he does not specifically con- 
sider whether there is “any other evidence,” 
ag mentioned in sub-section 2 of section 120. 
The question of the true character of the 
land must, therefore, be considered with 
reference to the terms of sub-section ‘2) of 
section 120 upon the evidence on the record, 
The third ground, consequently, prevails. 

We may.add that upon the question of 
the point of time when each of the tenant de- 
fendants was settled on the land, the parties 
will be at liberty to addnce fresh evidence, 
Such evidence may be taken by the District 
Judge or taken by the Court of first instance 
under his direction and submitted to him 
with its finding thereon. 

“The result is that this appeal is allowed, 
the decree of the District Judge set aside, and 
the ease remanded to him for re-conaideration. 
The costs of this appeal will abide the 
result. 

Appeal allowed; Case remanded, 


186 
JAG MOHAN SINGH v. SITA RAM SINGH, 


` OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Oivi APPrALS Nos. 5 AND 6 or 1916. 
December 20, 1916. 
Present: —Mr. Stuart, J. O. 
In Appgat No. 5 
JAG MOHAN SINGH—Ptaintir3— 
APPELLANT 
VErsuUs 
SITA RAM SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 
In APPRAL No 6 
NAURANG SINGH — Derenpant — 
APPELLANT 
VETSUS 
JAG MOHAN SINGH-—PLAINTIFF, 
ano’ SITA RAM AND ANOTHER— 


DERENDANTS— REBPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 43, 95— 
Co-mortgagor redeeming usufructuary mortgage— 
Possession, necessity of-—-Transferee’s belief in erroneous 
representation and acting thereon, whether necessary 
—Option under s 43, time for exercise of, 

Where one of several mortgagors redeems an 
usufructuary mortgage, it is essential that he should 
obtain possession of the property before the pro- 
visions of section 95, Transfer of Property Act, can 
be applied in his favour. [p. 187, col. 2.] 

Ghulam Maula Khan v. Musammat Banno bh hanam, 
40. O. 273; Bhagwin Das v. Har Det, 26 A. 227, 
A. W. N. (1904) 3; Ahmad Wali Khan v. Shamshut 
Jahan Begam, 28 A. 482; 10 C. W. N. 626; 3 A. Ta. J. 
360: 3.0. L. J. 481; 1 M. L. T. 148; 8 Bom L. R. 397; 
16 M. L, J. 269; 33 I. A. 81; 8 Sar. P. ©. J. 918, fol- 
lowed. , 

For the applipation of section 43 of the Transfer 

of Property Act a finding to the effect that the trans- 
feree has believed in and acted upon the erroneous 
representation is not essential. Nor is it necessary 
that the person who has the right to exercise the 
option under that section should do so immediately 
after he obtains that right. ip. 18%, cols. 1 & 2.] 
. Pandiri Bangaram v. Karumoory Subba Raju, 8 Ind. 
Cas. 388; 34 M. 159; 8 M. L. T. 285; Hattikudur 
Narain Rao v. Andar Sayud Abbas Sahib, 27 Ind. Cas. 
785; 28 M. L. J. 44; Gangabai v. Basvant, 6 Ind. Cas. 
866; 84 B. 175; 12 Bom. L. R. 143; Radha Bai v. 
. Kamod Singh, 30 A. 38; 4 A. L. J. 696; A W. N. (1908) 
276; Bhagannah v. Chandi Singh, 18 Ind. Cas. 466; 
14 0. O. 295, dissented from. 


Appeal against the decree of the Addi- 
tional Judge, Fyzabad, dated the 23rd Sep- 
tember 1915, modifying that of the Sub- 
Judge, Fyzabad, dated the 24th Osto- 
ber 1914. 
~ Mirza Samt-ullah Beg, holding brief of Mr: 
M. Wasim, for the Appellant in Appeal 
No. 5. 

Mr, J. K. Banerji, for the Appellant in 
Appeal No. 6, . . 
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of whieh these appeals arise are as follows. 
There were three brothers Matadin, Adiyar 
Singh and Parshan Singh. Hach owned 
an equal share in the village of Jagdispur 
in the Fyzabad District. Parshan Singh 
and Adiyar Singh mortgaged with posses- 
sion a share of 10 annas 8 pies (that is 
to say, two-thirds of the village) to a 
certain Ganesh Singh by a registered deed 
of mortgage dated 25th May 1880. A 
deed of further charge was executed on 
lOth May 1881 for Rs. 81. ,Fromf the 
terms cf this deed it would appear that 
the three persons in question -owned the 
whole of the village. It has been suggested 
in the course of argument’ that these 
three persons owned two-thirds of the 
village. But, if that had been the case, 
Adiyar Singh and Parshan Singh could 
have only mortgaged four-ninths. Be that 
as it may, the point is not really important 
in, connection with the decision of these 
appeals. We find next that Matadin died 
and left a son called Nanda Singh. Nanda 
Singh died and left a widow Babuni. Adiyar 
Singh diedand left three sons called Sita Ram, 
handi Singh and Baryar Singh. Sita Ram, 
Chandi Singh, Baryar Singh and Babuni 
brought a suit ia 1907 for redemption of 
the mortgage of Ganesh Singh, and on 
6th December 1907 they obtained a decree 
for redemption on payment of Rs, 358-2 0, 
The decree was affirmed on appeal on 
13th July 1905. it is not clear why 
Bibuni joined in the suit. Her husband 
Nanda Singh and his father Matadin had 
not been parties to the mortgage exeguted 
in favour of Ganesh Singh. It is suggested 
that Parshan Singh had died childless and 


that the Matadin and. Adiyar Singh 
branches had succeeded to his share. There 
is, however, no evidence on this point. 


On 17th February 1903 Sita Ram, Chandi 
Singh and Baryar Singh executed a deed 
of mortgage in favour of Jag Moban 
Singh for Rs. 400. By this deed they 
mortgaged a share of 10 annas and 8 
pies. It is perfectly clear that they were 
not the owners of the share of 11) annas 
and § pies. They admittedly were the 
owners of nothing more than a share of 
5 annas and 4 pies. The deed recited 
that the money was borrowed to redeam 
the former. mortgage and there is some 
slight eyidence that the consideration of 


% 


““Ram, On llth April 1911 Babuni 
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Rs. 400 was utilized for that purpose. 


Babuni owned two-thirds of a 65-annas and 
4-pies share. Her husband Nanda Singh had 
in his lifetime transferred one-third of that 
share to third parties. On 10th December 
1910 Babuni transferréd one-third of the 5- 
annas and 4-pies share (that is to say, 
one half of what she possessed) to Sita 
and 
Sita Ram executed a joint deed of mort- 
gagp in-favour of Naurang Singh. By 
this deed Babuni mortgaged the remainder 
of the share that had been left with her, 
and Sita Ram mortgaged the share which 
Babuni had given him. On 23rd September 
1911 Sita Ram purchased the one-third 
share of 5 annas and 4 pies which Nanda 
Singh had sold. 

The present suit was brought by Jag 
Mohan Singh for possession under his 
deed of mortgage. The decision of the 
lower Oourt:‘’is, ‘that’ he should obtain 
possession with regard to the 5-annag 


‘and 4-pies share that originally belonged 


to the mortgagors and also with regard 
to ‘two-thirds of the remaining 5 annas 
and 4-pies share which had subsequently 
come into the possession of Sita Ram. It 
held that Naurang Singh had no right 
to object to this. Neither the plaintiff nor 
Nanrane Singh is eatisfied with this 
decision, The plaintiff has appealed in 
appeal No. 5 and Naurang Singh has 
appealed in appeal No. €. 


The plaintiff's case is this, He says 
tbat he paid Rs. 400 to redeem the mort- 
gage of Ganesh Singh, that the money 
was used for that purpose, and that in 
these circumstances be has a share in the 


property and ought to be allowed to enforce | 


his mortgage against the whole of the 
10-annas and &-pies share. The learned 
Counsel for the appellant relies on the 
provisions of sections 95 and 100 of Act 
TV of 1882. Section 100 has no applica- 
tion. The 5-annas and 4-pies share 
belonged to the mortgagors at the time of 
the mortgage. The remainder did not belong 
to them, The former share was mortgaged, 
the latter share could not be mortgaged 
by them. As the latter share was not their 
immoveable properly section 100 can have 
no applicaticn. There is no question of 
immoveable property, which. belonged to the 
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morigagors, being made security for the 
payment of money where the transaction 
did not amount to a mortgage. Itis a case 
of immoveable property which did no‘ be- 
long to the mortgagors being wrongfully 
included in the terms of the mortgage. I 
shall now proceed to consider the provisions 
of section 95. Sita Ram, it is true, re- 
deemed the mortgaged property. If he had 
obtained possession thereof he would have 
had a charge on the share of the other 
co-mortgagors for his proportion of the 
expenses properly incurred in so redeeming. 
But the mortgagee claims a chargeon the 
property of Musammat Babuni. Her re- 
presentative-in-interest was not a mortgagor, 
as far as can be seen from the facts onthe 
record. There is nothing to show that Sita 
Ram obtained possession by redemption (or 
in any other way) of anything belonging 
to Babuni, except some sort of a state- 
ment of Naurang Singh which does not 
carry the oase far. If, in any circum- 
stances, Sita Ram could have obtained a 
charge on the property of Babuni (and I 
do not see how he could have done so), 
that charge would have been discharged 


almost entirely—if not entirely—by her sub- 


sequently delivering him one-half of what 
she had left by way of gift, and in no 
circumstances, a8 far as I see, could Jag 
Mohan Singh obtain the ebenefit of any 
charge which could have arisen in favour 
of Sita Ram under section 95. I have 
only to note in addition that as the mort- 
gage in favour of Ganesh Singh wag a 
usufructuary mortgage it was essential that 
Sita Ram should obtain possession before 
the provisions of section 95 could be ap- 
plied in his favour. This is the view which 
was adopted in Ghulam Maula Khan v. 
Musammat Banno Khanam (1), which was 
followed subsequently by a Bench of the 
Allahabad High Court in Bhagwan Das 
v. Har Dei (2) and finally affirmed by 
their Lordships of the Privy Council in 
rc Walt Khan v. Shamshul-Jahan Begam 
(3). 


(1) 40. 0. 278. 

(2) 26 A. 227; A. W.N. (1904) 3. 

(2) 26 A. 482; 10 ©. W.N. 626; 3A. L. J. 360; 
3 G. L9J. 481; 1 M. L. T. 143; 8 Bom. L. R. 397; 16 
M. L, J. 269; 33 I. A. 81; 8 Sar. P. ©. J. 918, i 
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For the above reasons I find that no 
charge was created on the property in 
favour of Jag Mohan Singh. The rest of 
the grounds of appeal were not pressed 
and have no force. I dismiss appeal No. 5. 


I now take up appeal No. 6. Naurang 
Singh’s case is that the plaintiff never 
claimed the privileges of section 43 of 
Act IV of 1882. It is perfectly true that 
he sought no relief under that section in 
his plaint. But as his case was that the 
mortgagors owned the. whole of the l0- 
annas and §-pies share, he obviously was 
not in a position to claim such relief. It 
was not until there was a finding against 
him on the facts to the effect that his mort- 
gagors owned only one-half of the property 
mortgaged atthe time of the mortgage that 
it became necessary for him to seek relief 
under that section. The next point taken 
by the learned Counsel for Naurang Singh is 
that Jag Mohan Singh cannot obtain the benefit 
of that section, unless he can show that 
he believed in and acted upon the errone- 
ous representation made by the mortgagors. 
There is nothing on the facts to show that 
he did not believe in or act upon the 
representation. But I am not in agree- 
ment with the view advanced by the learned 
Counsel as to the. necessity for a finding 
to the effect that the transferee has beliey- 
ed in and acted upon the erroneous 
representation before he can exercise the 
option permitted by the provisions of that 
section. Itis true that tbere is a decision, 
Pandiri Bangaram v. Karumoory Subba Raju 
(4), twhich directly supports the learned 
Counsel’s view. This decision was followed 
but with difidence—in a subsequent decision 
of the Madras High Court in Hattikudur 
Narain Rao v. Andar Sayad Abbas Sahib 
(5), and there is an expression of opinion 
in the Bombay case Gangabat v. Basvant 
(6) to the effect that where a mort- 
gagor purports to transfer property that is 
in its nature non-transferable, the trans- 
fer cannot become validated by the pro- 
perty subsequently becoming transferable. 
A similar view to the view taken by the 


(4) 8 Ind. Cas. 388; 84 M. 159; 8 M. L. T. 285, 
(6) 27 Ind. Cas. 785; 28 M. L. J. 44. 
(6) 5 Ind. Cas, 866; 34 B. 175 at p. 182; 12 Bom.L, 
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Bombay case appears to have been taken 
in Radha Bai v. Kamod Singh (7) 
and in Bhagannah vy. Chandi Singh (8). 
The view taken in the Oadh case does 
not, however, form an essential portion of 
the decision and is not binding. Iam unable 
to follow any of these decisions, inasmuch 
as they all appear to me to read something 


into the words of the Act which is not. 


there and to add what in effect is an 
amendment, an addition, and a limitation 
to perfectly clear language. Seé@tion 43 
says: Where @ person erroneously represents. 
that he is authorized to transfer certain 
immoveable property and professes to 
transfer such property for consideration, 
such transfer shall, at the option of the 
transferee, operate on any interest which 
the transferor may acquire in sneh pro- 
perty at any time during which the contract 
of transfer subsists.” The effect of these 
decisions taken together would be to 
transform that section into something of 
this nature: “Where a person erroneously 
represents that he-is authorized to transfer 
certain immoveable property, and he is a 
person not incompetert to transfer, and 
the property so transferred is at the time 
capable of being transferred, and where 
the transferee has believed in and acted 
upon the representation, and where the 
transferor professes to transfer such . pro- 
perty for consideration, such transfer shall, 
at the option of the transferee, operate 
on any interest which the transferor may 
acquire in such property at any time 
during which the contract of transfer 
subsists.” I have gone through all these 
decisions and I. am unable to discover on 


- what authority these additional conditions 


have been laid down. I consider that the 
plaintiff had every right to take a plea 
uuder section 43 and that he had every 
right to take the plea when he did and 
to exercise his option eyen after the 
commencement of the proceedings, and I 
find farther that he made out a good 
case in favour of his plea. I have only 
to determine whether Naurang Singh isa 
transferee in good faith for consideration 
without notice of the existence cf the 


(7) 80 A. 38; 4 A, L. J. 696; A. W. N. (1907) 276, 
(8) 13 Ind. Oas, 466; 14 O. C, 295, 
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, Said option. The lower Courts have found 


that- he had notice that the share which - 


had originally belonged to Musammat 
Babuni and had been transferred by her 
. to Sita Ram by a deed of gift and which 
Sita Ram purported fo transfer to him 
by a deed of mortgage had originally 
been transferred by Sita Ram to Jag Moban 
“Singh. I accept this finding as a good 
finding of fact. He thus had notice of 
thee existence of the said option, for he 
had notice of the existence of the transac- 
tion which gave Jag Mohan Singh an 
opportunity of exercising that option. When 
the mortgagors transferred Babuni’s share 
to Jag Mohan Singh, they, of course, had 
no right in it. As soon as Babuni trans- 
ferred a portion of that share to Sita 
Ram, Jag Mohan Singh obtained aright to 
exercise the option under section 43. It 
was not necessary that he should exercise 
that option at once. It was in his hand 
to exercise when he liked. But the 
moment he obtained the right to exercise 
the option, the option came into existence, 
and, as Naurang Singh knew that Jag Mohan 
Singh had aright to exercise that option 
at the time that the deed of mortgage 
was executed in favour of Naurang Singh, 
Naurang Singh had notice of the existence 
of the option. I, therefore, dismiss appeal 
No 6. 

1 have to note that Naurang Singh as 
a puisne mortgagee has the same right 
.of redemption as is possessed by the 
original mortgagors, 

The appellant in appeal No. 5 will pay 
his own costs and those of the contesting 
respondent, The appellant in appeal No. 6 
will pay his own costs and those of the 
contesting respondent, 

Appeals dismissed, 


INDIAN GASES, 


189 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1474 
or 1913. 

May 11, 1915, 

Present:—Mr. Justice Holmwood and 
Mr, Justice Walmsley. 

Sheikh MUHAMMAD SADDIQ~Puaintive 
—~ APPELLANT 
LETSUS 
Babu DURGA PRASAD AND OTHERS — 


DEFENDANTS—— RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 167, 173, 
scope of—Mokarari tenure, sale of, for arrears of rent 
— Purchaser benamidar for judgment-debtor, whether 
can annul incwmbrances—Collector, duty of—High 
Court, power of interference of—Specific Relief Act 
(I of 1877), s. 46. 

Section 173 ofthe Bengal Tenancy Act is mandatory 
and lays down that a judgment-debtor shall not bid 
for or purchase a tenure sold in execution for 
arrears of rent, and if he does so he is liable to 
punishment under section 185 ofthe Penal Code, 
[p. 190, col. 1.) 

Therefore, where a purchaser in caccution of a 
mokarari tenure sold for arrears of rentis a benamidar 
for one of the judgment-debtors, the Courts will 
not give him equitable relief by directing the 
Collector to exercise his powers under section 167 
of the Bengal Tenancy Act. In such a case the High 
Court will not, under section 45 of the Specific Relief 
Act, call upon the Collector to exercise his authority 
in any manner whatever. [p. 190, cols. 1 & 2.] 

Second appeal from a decision of the Dis- 
trict Judge, Gaya, dated the 10th February 
1913, reversing that of the Subordinate 
Judge, Gaya, dated the 3lst May 1912. 

Babu Mohendra Nath Roy, Mr. Mohammad 
Ishfak and Syed Mahammad Tahir, for the 
Appellant. 

Mr. Mohammad Mustafa Khan, for the 


Respondents. 


JUDGMENT.—-This second appeal arises 
out of a judgment and decree of the learned 
District Judge of Gaya, deecreeing the 
appeal in his Court and dismissing the suit 
of the plaintiff with costs in both Courts 
but without costs against the Collector. 

The facts of the case are briefly as 
follows:—A moekarart tenure was sold for 
arrears of rent and purchased ostensibly in 
the name of the appellant before us. He 
applied to the Collector to issue notice to some 
under-tenure-holders that the incumbrances 
were annulled, The Collector, being apparent- 
ly misled by the statement which also appears 
in the plaint that the property is €-annas 
share in a village belonging to the Maharaj 
Kumar Gopal Saran Narain Singh of Tikarj 
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decided that the plaintiff had no power to 
annul the incumbrances and refused to 
issue the notice. The plaintiff thereupon 
brought two suits in the Court of the 
‘Subordinate Judge for declaration that he 
was the purchaser in execution of ‘a decree 
for arrears of rent of the mokarari tenure 
and that he had power to annul the incum- 
brances claimed by the defendants by service 
of notice under section 167 of the Bengal 
Tenancy Act and that the Collector was 
< bound to issue and cause such notice to be 
served. Neither of the lower Courts could 
apply section 45 of the Specific Relief Act 
to this case, as that only applies to this 
Court. To that we shall advert presently. 
The learned Subordinate Judge in the first 
Court held that the plaintiff had power to 
annul the under-tenures claimed by the 
defendants, notwithstanding the fact that be 
was proved to be the benamidar for the 
judgment-debtor, one Jawad Hossain. The 
Court of Appeal below has reversed this 
finding, although it holds that the Collector 
was bound to issue notice under section 167 
on the requisition of the person in whose 
name the sale-certificate stands and has, 
therefore, given no costa to the Collector, 
who does not appear in the appeal before 
us. But he holds that inasmuch as the 
plaintiff was not the real purchaser he can- 
not annul the incumbrances, _ 

- The question, as stated by the learned 
Judge in the Court below, would possibly 
be not altogether free from difficulty. But 
whatever view of the case be taken, it is 
clear that this is not a case where the 
Courts should be asked to give equitable 
relief by directing a public servant to 
exercise his powers under section 167 of 
the Bengal Tenancy Act. Section 173 of 
the Bengal Tenancy Act is mandatory 
and lays down that the -judgment-debtor 
shall not bid for or purchase the tenure 
or holding so sold, and it has been ‘held 
that if he does so, he is Hable to punish- 
ment under section 185 of the Indian Penal 
Code. i 


It is true tbat sub-clause (3) of that 
section largely does away with the salutary 
‘effect of the prohibition and establishes a 
sort of rule of facium valet and throws 
upon the decree-holder or any other person 
interested in the sale the burden of making 
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an application to have the judgment-debtor’s 
actual purchase set aside. But the Gourt 
has fall discretionary power to setit aside 
if such an application is made. Then, again, 


it was held bya Bench of this Court in . 


the case of Prosunno Coomar Roy Chowdhry 
y. Gooroo Churn Sein (1) that the real owner 
of the property is the person who should 
institute the suit. “The benami-holder may 
sue as trustee on behalf of the beneficial 
owner without disclosing the name of he 
real owner; and if the defendant does not 
object to the suit proceeding in that form 
and raises no issue upon the real title of 
the plaintiff, the suit may. proceed and be 
decided.” Bat here the reverse- was the 
case. The defendants at once raised the 
issue that the plaintiff: was.not-the beneficial 
owner of the property and that Jawad 
Hossain was; and ib is in vain to say that 
he is only one of numerous judgment-debtors; 
The law as laid- down in section 173 does 
not distinguish between one jndgment. 
debtor and another. The prohibition is 
against all the judgment-debtors which 
includes one of them, and proviso to sub- 
clause (8) is in favour of. one judgment- 
debtor who happens to have purchasea. 


Accepting then the position that the 
Collector under the somewhat anomalous 
state of the law will issue notiee on the 
requisition of the person in whose name 
the sale-certificate stands, we have still to 
consider’ whether it would in equity be 


right for ‘a Court to require him to do the. 


specific act which he is asked to do herp. 
The provisos to section 45 (a) and (c) 
clearly show that this Court would never 
call “upon the Collector in a case of this 
kind to exercise his authority in any manner 
whatever. The proviso (a) says that the 
application for this order should be made 
by some person whose property or franchise 
or personal right would be injured by the 
forbearing or doing of the said specific 
act. Now itis clear that the cnly person 
whose property and right would be injured 
is the judgment-debtor, the beneficial 
purchaser, and, therefore, the benxamedar 
plaintiff would have no right to make an 
application, under section 45, Specific Relief 
Act. Proviso (c) says, provided that in the 


(1) 3 W. R. 159. 
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opinion of the High Court’ such doing or 
forbearing is consonant to right and jasatice. 
Anything less consonant to right and 
justice than to allow this plaintiff to fly 
in the 
forward technicalities to try and purchase 
valuable property fer the judgment-debtor 
and thereby inflict a double wrong on 
the decree holder and on the under-tenure- 
holders we eannot conceive. We certainly 
should not consent to any such ‘order being 
passed in favour of the plaintiff in this 
case. 

- The result is that theappeal is dismtased 
with costs throughout. The Collector not 
being present ‘we are unable to deal with 
the costs in his case, but we desire to state 
that we think the learned Judge was wrong 
in refusing the Collector his costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
"Sectioy 115 Apprication No. 150 of 19 6. 
December 19, 1916. 
- Present:—Mr. Stuart, dU. 
DAYA SHANKAR AND anotaER— 
DEFENDANTS——ÅP?LICANTS 
VETSUS 


RAJ KUMAR - PuAINTIFE — OPPOSITE ET 
o Oivil Procedure Code (Act V of 1908), O. IX, 7. 3— 
Dismissal of suit in absence of parties — Remedies avail- 
able to plain tif. 

When a suit is dismissed under Order IX, rule 3, 
Civil Procedure Code, it is open to the plaintiff to 
apply for an order to set the dismissal aside and 
also to bring a fresh suit. If he chooses to avail 
himself of one remedy, he is not debarred from 
availing himself of the other. 

Application for revision of the order of 
the Additional District Judge, -Luéknow, 
dated the 3lst July 1916, reversing that of 
the Assistant Collector, Uns: dated the 2ist 
March 19.6. — 


Mr. S. N. Sinha, for the Applicant. 


Babu Bisheshwar Nath, for the Opposite 
Party. 
JUDGMENT.—The suit was olearly 


dismissed under the provisions of Order 
XVII, rale 2, read with Order IX, rule 3. 
{ agree with the view of the law enunciat- 
ed by the learned Additional District Judge. 
When a suitis dismissed under Order IX, 
rule 3, it is open to the plaintiff to apply 
for an order. to set the dismissal aside and 
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also to bring a fresh suit. There is no 
authority one way or another that I ean 
discover, but I can find no reason in the 
wording of the rule to suppose that if he 
chooses to avail himself of one remedy Łe is 
debarred from availing himself of the other, 
I dismiss this application with costs, 
Application dismissed, 





PUNJAB CHIEF COURT. 
Friest Civit APPRAL No, 188 or 1913. 
March 24, 1917. 
Fresent:—Mr, Justice Scott-Smith and 
Mr. Justice Broadway, 
RAM KISHEN AND otaeres—Derenpants— 
APPELLANTS 
VETSUS 


Musammat HASSI—Puaintirr-— 


RESPONDENT. 

Custom—Alienation—Alienee, duty ane 
Burden of proof. 

Where a man ig a notorious spendthrift and 
profligate, a creditor lending him money will not be 
protected merely by the fact that the money 
advanced by him was said to be required to pay off 
antecedent debts. Knowing the character of the 
alienor it would be his duty to make a full enquiry 
as to whether the antecedent debts were really just 
debts incurred for-a necessary purpose. Similarly 
he would not be protected merely because the alienor 
told him that he wanted the money to pay Govern- 
ment revenue or for miscellaneous household 
expenses. [p. 193, col. 1.1 

A creditor lending money toa man possessed of 
ample income should make full enquiries as to the 
necessity for the loan. If the borrower has squan- 
dered his income in extravagance and wanton waste, 
the lender would not be justified in advancing him 
money for payment of- Government revenue and 
other oo y expenses of a zemindar. [p. 193, 
col. 1. 

Devi Ditta v. Saudagar Singh, BE P. R. 1900; P, 
L. R. 1900 p. 322, explained. 


First appeal from the decree of the 
Honorary Subordinate Judge, first class, 
Jullundur, dated the 10th December 1912, 
decreeing the claim. 

The. Hon’ble Mr. Muhammad Shafi, K. B., 
and Mr. Abdul Rashid, for the Appellants. 

Dr. Muhammad Iqbal, for the Respond- 
ent, 


JUCGMENT.—This is a first appeal 
from the order of Khan ‘Ahmad Shah, 
Honorary Subordinate Judge,” First Class; 
Jullurdur, giving the plaintiff. Tufail 


for 
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possession of certain lands mortgaged by 
bis grandfather Muhammad Bakhsh, who 
died in October 1908. Inam Ali Khan, 
the father of the plaintiff, died on the 
Sth March 1904 The suit was brought 
on the ground that the mortgages effected 
Ly Muhammad Bakhsh were not effected 
for any valid necessity and, therefore, were 
not binding on the plaintiff. The lower 
Court has examined all the mortgages, 
21 in number, and has found that no 
necessity has been established for any of 
them and has, therefore, granted the plaint- 
iff the decree asked for. The defendants 
have filed a joint appeal to this Court. 

Before we discuss the various alienations 
in detail it is necessary to make a few 
preliminary remarks. Muhammad Bakhsh 
owned altogether about 2,000 kanals of 
land, of which after deducting the amount 
due on account of land revenue the net 
income is stated by the lower Court to 
have been Rs. 2,251 annually. This is not 
Gontested in arguments before us. The 
aliehations were made between June 1899 
and 1908, that is to say, in the course 
of nine years. Daring that period over 800 
kanals of land were mortgaged to different 
groups of persons for sums totalling alto- 
gether over Rs. 23,000. The alienor had 
fwo sons, who died when of tender age. 
He had one gon who, as already stated, 
predeceased him, leaving his son the minor 
plaintiff. He had only one wife, and it 
is in evidence that he had not celebrated 
any marriage in his family for the last 
thirty years. He built a house at a cost of 
some Rs, 1,500, but that was some years 
before he began alienating his land. Con- 
sidering the amount of property owned by 
Muhammad Bakhsh and the smallness of 
his family it is clear that he had an 
ample income for all his requirements. In 
fact, he ought to have been able to save 
out of his income., Prima facie he had no 
necessity to borrow anything. © 


We have examined the various alienations 
in detail and find that Muhammad Bakhsh 
began his carrier of extravagance in 1899, 
when he borrowed Ks. 5,000 in gash from 
one Sultan Ali. In 1900 he borrowed 
about Rs. 700 in cash; in 1901, Rs. 550, 
in 1902, Rs. 1,350, in 1908, Rs. 800, in 
1904, over Rs, 1,800, in 1905, abont 
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Rs. 570, in 1906, about Rs. 900, in 1907, 
Rs. 3,000, and in 1408, Rs. 600. In addition 
to these he borrowed from other persons, 
who obtained decrees in their favour amount- 
ing to Rs. 1,600. His borrowing shows that 
he was recklessly extravagant. There is 
ample evidence upon the record, of the 
defendants’ witnesses and of: those produced 
by the plaintiff, to show that he kept 
four mistresses from time to time and 
had intrigues with other womey alse. He 
was also addicted to the use of liquor 
and drugs. His extravagance was obvious- 
ly due to his dealings with women and 
to his bad habits generally. The persons 
who lent him money and the various 
mortgagees lived either in hisown village 
or in villages distant not more than two 
miles from where he himself lived. 

Mr. Abdul Rashid in arguing the case 
for the appellants asked that all items 
alleged to be borrowed for payment of 
land revenue should be allowed; also all 
items said to be raised for purchase of 
wheat, bhusa or ballocks; also small sums 
said to have been borrowed for domestic 
purposes or giving presents at marriages; 
also money used for expeñses of the deeds; 
also all other small sums which are difficult to 
prove; and finally that all sums used for 
payment of third persons’ debts, especially 
those due on decrees, should be allowed, 
He has referred to Dem Ditta v. Saudagar 
Singh (1) and urges that all that the 
appellants had to see was whether the debts 
existed and that once they showed this, 
the burden was shifted on to the plaintiff 
to show collusion between the antecedent 
and the subsequent creditors. The expres- 
sion “just debts” is defined in the Full 
Bench ruling referred to to be debts which 
are actually due and are not immoral, 
illegal or opposed to public policy, and 
debts not contracted as an act of reckless 
extravagance or of wanton waste or with 
the intention of destroying the interests of 
reversioners, On page 297 of the’ Punjab- 
Record of 1900 the following passage occurs:— 


“An outsider who pays antecedent debts - 
in consideration of a transfer of the pro- 
perty if he acts honestly and makes proper - 
inquiry whether the débis are actually due 


(1) 65 P. R. 1900 P. L. R, 1900 p. 322, 
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is not respousible if he has been deceived, 
and is entitled to ask for his alienation 
to be treated as binding.” on 


Mr. Abdur Rashid lays great stress on 
this passage, but the following passage 
is also very important. It lays down that 
such an outsider “can, however, be put in 
fhe same position asthe other alienee, if 
the circumstances show that he had know- 
ledgee of tbe true nature of the debts, or 
that he made noinquiry whatever or acted 
with bad faith.” 

In regard to debts due on decrees Mr. 
Abdur -Rashid refers to the following 
passage:— 


“The decree-holder by taking a transfer 
of land to pay of the decree does 
not put himself in a better position than 
before: if the original debts were not just 
debts, but an alienee who is an outsider 
is not bound to go’ behind the decree. In 
his case, in order to avoid the alienation 
it would have to be specially shown that 
he was fully aware of the nature of the 
‘previous debts or acted in collusion with 
the former creditor.” 


In our opinion these passages have to 
be considered iu connection with the special 
circumstances of the present. case. Where 
a man is a notorious spendthrift and pro- 
fligate as Muhammad Bakhsh was, a creditor 
will not, in our opinion, be protected merely 
by the fact that the money advanced by 
him was said to be required to pay off 
antecedent debts. Knowing the character 
of Muhammad Bakhsh,it would be his duty 
to make a full inquiry as to whether the 
‘antecedent debts were really just debts 
incurred for a necessary purpose, Simi- 
larly. he would not be protected merely 
because Muhammad Bakhsh told him that 
he needed money to pay Government revenue 
or to buy bullocks or to give presents at 
a marriage or for miscellaneous bouse- 
hold expenses. A ereditor lending money 
to a man possessed of ample income should 
make full inquiries as to the necessity for 
the loan. lf the borrower has squandered 
his income in extravagance and wanton 
waste, the lender would not be justitied in 
advancing him money for payment of Govern- 
ment reverue and other, ordinary expenses 
of a -zemendar. With these remarks* we 
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in part. 
‘Bakhsh. was a man of extravagant and 


‘to him by the fact that he 
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proceed to consider the various alienationg 
seriatim. — 

. [After an examination of the various 
alienations in dispute their Lordships proceed- 
ad as follows:—] 

We have now concluded our examination 
of the various mortgage-deeds and we 
agree with the lower Court that there is 
no sufficient proof that aby of them were 
executed for valid necessity in whole or 
It appears to us that Muhammad 


dissolute habits, This was well known to 
the money-Jenders and others who lived in 
his neighbourhood. They pandered to his 
extravagant habits and lent him any money 
which he wanted, knowing that he was 
possessed of a Jarge area of land and 
would pay their debts before very long. 
They were encouraged in advancing money 
was always 
ready to alienate his land to pay off his 
debts, whether those debts were die on 
bonds or decrees or in any other way. 
We do not think there could be a clearer 
case than the present of extravagance 
on the part of a well-off latdowner 
encouraged by a gang of persons whose 
only desire was to get his laúd of to gét 
as much money out of him as possible. 
We have already ‘stated thate the appeal 
of Inder Singh abates. As regards the 
other appellants the appeal is dismissed 
with costs. 


Appeal dismissed, 


MADRAS HIGH COURT, 
FULL BEN .H. 


Sgeconp CIVIL Appeal No. v4. or 1914. 
August 7, 1916. 

Present: — Mr. Abdur Rahim, Officiating 
Chief Justice, Mr. Justice Seshagiri Aiyar 
and Mr. Justice Pnillips. 

Tae SECRETARY or SLATE ror INDIA 
in COCONULL—Derenpant—APPeELLANT 
versus 
OG. A. MAHADEVA SASTRIGAL— 


. © PLAINTIFF— RESPONDENT. 
Madras Irrigation Cess Act (VII Mad. of 1865), s. 1 = 
Certificute of © ollector, whether essential before levy of: 
qwater-cesa-—‘‘Irrigation bu percolation, meaning of, 
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Section 1 of the Irrigation Cess Act, VII of 1866, 
‘does not make it obligatory on the Collector to 
declare by a certificate that the irrigation is beneficial 
before a cess can be Jevied under the Act ‘The dis- 
cretion given tothe Collector under the section to 
determine whether the irrigation is beneficial is not 
a judicial one. [p. 196, col. 1; p. 197, col. J; p. 198, 
col. 1.) 

. The words “irrigation by percolation” cover also 
cases where sub-soil water derived by percolation 
‘from a yiveror channel owned by the Government 
ig taken by percolation to the roots of trees. [p. 196, 
col. 2: p 197, col. 2; p. 199, col. 2.1 

Secretary oj State v. Swami Nautheswarar, 6 Ind. 
‘Cas, 199; 34 M. 21;7 M L. T. 407: £0 M, L. J. 766; 
(7910) M. W. N. 495; Zemindar of Nuzvid v. Secretary 
‘of State, 10 Tod. Cas. 633: 35 M. 197; 10 M. L. T. b: 21 
'M. L. J 678; (1911) 2 M. W. N 359; Secretary of State 
x. Ambalavana Pandarasannadhi, 8 Ind. Cas 3F7; 34 
M. 366; 9 M. L. T. 47; (1911) 1 M. W.N. 119, referred 
to. 
` Second appeal against the decree of the 
Court of the Subordinate Judge, Maya- 
varam, in Appeal Suit No. 18! of 1912, 
preferred against that of the District Munsif, 
Mayavaram, in Original Suit No. 50 of 
1910, 

This second appeal coming.on for hear- 
ing on the 17tb September 19:5, 
upon perusing the grounds of appeal, the 
judgments and decrees of the lower Ap- 
pellate Court and the Court of first 
instance and the material papers .in the 
Suit and upon hearing the arguments of 
the Government Pleader, on behalf of the 
Appellant, ‘and of Mr. T. R. Venkdtarama 
Sastri, for the Respondent, and the cafe 
having stood over for consideration till the 
23rd September 1915, the Court (Seshagiri 
Aiyar and Kumaraswami Sastri, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL 
BENCH. 


This is a suit for the refund of the 
water-tax levied by the defendant. The 
District Munsif found that the plaintiff’s 
plantain garden was irrigated by percola- 
tion by the water flowing in defendant’s 
channel. The f£ubordinate Judge seems to 
hold that the plantain trees at or near 
the Gund of the defendant’s channel bad 
their water-supply from the defendant’s 
chapnel, but not the others. Without 
discriminating between those that are liable 
to be taxed ard those that are, not, he 
held that as the Collector did not ebrtify 
thet the plaintiff was benefited by the 
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percolation, the levying of the tax was 
illegal. It was held in Secretary of State 
y. Swami Nautheswarar (t) that the institu- 
tion of a suit by the Collector was 
tantamount to certifying that in his 
opinion the irrigation was beneficial. The 
learned Government Pleader contends that 
the filing of the written statement must 
be placed on the same footing. The dis- 
cretion given tothe Collector is a judicial 
one. It has the effect of taking away from 
the cognizance of the Court the right 
to determine a very important question, 
which would arise in suits calling in ques- 
tion the act of the Government under 
Act VII of 1865. The mind of the 
Collector must haye been applied to the point 
before the tax is levied. The observations of 
Sankaran Nair, J., in Zemindar of Nuzvid v, 
Secretary of State (2) support this view. In 
Secretary of State v. Sundara Charlu (3), with 
reference to a similar -power under Act 
II of £94, the learned Judges say: “Tt 
is dificult to hold that any act of 
Government which may be unauthorised 
without a declaration under Act II of 1894 
can itself be held to amount to such a declara- 
tion.” We are in agreement with this 
view. The learned Government Pleader con- 
tends that the certificate of the- Revenue 
Inspector, initiadled by the Deputy- -Collector, 
satisfies the. requirement of the section: 
We are unable to accept this contention. 
The word Collector cannot include the 
Revenue Inspector. The discretion was 
properly vested ina superior officer, „as it 
was intended to take away from the 
Civil Courts the jurisdiction to determine 
whether the taxed party was benefited by 
the irrigation. 

The other question which the learned 
Vakil for the respondent pressed before us 
relates to the meaning of the terms 
“irrigates by percolation.” It was contended 
that capillary attraction of water is not 
irrigation. The District Munsif has written 
a learned judgment on this question. 
Having regard to the importance of the 


(1) G Ind. Cas. 189; 34 M. 21; 7 M. L. T. 407; 20 M. 
L. J. 766; (1910) M. W. N. 495. 

(2° 10 Ind Cas. 633; 35 M. 197 at p. 200; 10 M. L, 
T. 5; 21 M L, J. 678; (1911) 2 M. W. N. 359. 

(3) Second Appeals Nos. 668 and 672 of 19}]. 
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issues involved, we think if necessary to 
refer for the decision of a Fall Bench 
the following questions:— 


1, Whether it is obligatory on the Col- 
lector to certify himself under section 1 
(b) of Act Vil of 1865 that the irriga- 
tion is benefisial ? 

. 2. Whether he can delegate this authority 
to a subordinate official ? 


3, Whether the fact that the Collector 
has sanctidned legal proceedings and has 
defended a snit in respect of the taxis a 


sufficient compliance with the provision 
of section 1 (b)? 


4, Whether the words “irrigation by 
percolation” cover cases where sub-soil 
water is taken by the roots of trees ? 





, This. second appeal came on for 
hearing ,on the 2lst July 1916 on 
the questions referred for the decision of 
the Full Bench. _ 


Mr. V. Ramesam, for the Appellant.— It 
cannot be said that the Collector can levy the 
cess at his uncontrolled discretion; it is 
scientifically established by authorities that 
there can be no percolation of water beyond 
50 feet; the capillary attraction of the earth 
ceases to be effective beyond this distance. 


[| Aspur Ranim, Orra., C. J.—But it all 
deperids upon the nature of-the soil. Suppose 
it is sandy, then the nature of the soil may 
attract water from a great distance. | 


In this particular case the soil is clayish 
and the water cannot be attracted beyond 50 
feet. Astothe question whether levy of 
cess without the Collector’s sanction is good, 
it is clear that the discretion tobe exercised 
by the Collector is not judicial. It cannot 
be reviewed by Courts. The decisions in 
Secretary of State for India v. Swami Nara: 
theeswarar (1) make this clear, In that case 
there wasa written statement filed by the 
Collector, and the levy was made by the 
Revenue Inspector, initialled by the Deputy 
Collector. 


Mr. T. R. Venkatarama Sastri, for the 
Respondent.—In this case there is no declara- 
tion by the Collector that the irrigation is 
beneficial to the land, Itis a judicial dis- 
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cretion vested in the Collestor which he 
must exercise himself personally. Itis not 
enough that he acts on the report made by 
the subordinate officers. In this case the 
only evidence was the Revenue Tuspector’s 
report upon which the Deputy Collector 
passed the order. 


Farther, the irrigation is not by direct flow 
into the land; it is only by percolation. Unless 
the channel passed within a few yards of the 
land, there cannot be percolation. Percola- 
tion is an indefinite term; it cannot be said at 
what great distance water can percolate; 
water flowing ata distance of even a mile 
can be said to percolate. This gives great 
diseretion to the Revenue officers, and unless 
a restricted interpretation is put, one does not 
know where to stop. 


There must be what is called moisturing 
the land to call it a percolation. 


OPINION. 


ABDUR RAHIM, Orre, C. J.—The answer to 
the questions asked inthe Order of Rəfer- 
enze depends on the interpretation of section 
1 of the Madras Irrigation Cess Act, VII 
of 1855, That section is as follows: (a) 

Whenever water is supplied or used for 
purposes of irrigation from any river, 
stream, channel, tank or work belonging 
to, or constructed by Government and 
also: (b) whenever water by direct or in- 
direct flow or by percolation or drainage 
from any such river, stream, channel, tank 
or work from or through adjoining land 
irrigates any land under cultivation or 
flows into a reservoir and is thereafter 
used for irrigating any land under cultiva- 
tion, and, in the opinion of the Collector, 
subjest to the control of the Board of 
Revenue and of the Governmert, such 
irrigation is beneficial to, and sufficient 
for the requirements of, the crop on such 
land, it shall be lawful for the Govern- 
ment to levy at pleasure on the land so 
irrigated a separate cess.’ The preamble 
says: © Whereas, in several districts of the 
Madras Presidency, large expenditure ont of 
Government funds has been, and is still being, 
incurred in the construction and improvement 
of works of irrigation and drainage, to the 
great advantage of the country and of 
proprietors and tenants of land; and where- 
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as it is right and proper that a fit 
return should, in all cases alike, be made 
to Government on account of the increas- 
ed profits derivable from lands irrigated 
by such works; It is enacted as follows:—’’ 
It will be observed that the Madras 
Legislature bases the right of the Govern- 
ment to levy an irrigation-cess, on account 
of the expenses incurred by the Govern- 
ment in the construction and improve- 
ment of works of irrigation and drainage, 
and on the benefit derived by the holders 
of agricultural land from such sources. 
But in the enactment itself, it confers on 
the Government the right to levy irriga- 
tion-cess even in cases where the particular 
source of irrigation is a natural river or 
stream and no expenses need have been 
incurred by the Government in the con- 
stroction of any irrigation works in con- 
nection with them. It, therefore, goes farther 
than is justified by the policy as expound- 
ed in the Act itself. However that may 
be, we are concerned withthe construction 
of the enacting words of the Statute and 
are bound to give effect to them, The 
first question asked in the Order of 
Reference must be answered in the negative, 
in the sense that the duty imposed 
on the Collector to satisfy himself 
that the irrigation with respect to 
which cess*is levied is beneficial to, and 
sufficient for, the requirements of the crop 
on such land is not of a judicial character 
liable to be reviewed by Courts of Justice. 
The Act nowhere says that the Revenue 
officer is to certify in writing that the irriga- 
tion in question is beneficial. His opinion 
is made subject to the control of the 
Collector, the Board of Revenue and the 
Government and not of the Courts of Justice. 
The duty to be performed by the Revenue 
officer seems to be of anexecutive nature, 
liable to be supervised only by the higher 
Revenue anthorities and the Government. 
I find nothing -in the Act to justify the 
Court in saying that because the Collector 
or any other Revénue cflicer entrusted with 
power in this respect has not recorded his 
opinion in the form ofa certificate or otber- 
wise, therefore, the imposition of cess is 
illegal and liable fo be set aside. This is 
the view taken ina recent decisidn of this 
Court, Secretary of Stute for India vy. Kwami 
Naitheeswavar (1), and Ẹ bave no doubt it 
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is correct. The answer to the first question 
being in the negative, the second and third 
questions do not arise, . 
. The fourth question “Whether the words 
irrigation by percolation’ cover cases where 
sub-soil water derived by percolation from a 
river or channel owned by the Government is 
taken by the roots of trees” is one of some 
importance. It must be admitted that the 
words used in section I are of -an extremely 
wide and comprehensive nature.’ It is con- 
tended, however, that the word “irrigation” in 
clause (b) (whish is the clause applicable to 
this case) refers to cases where water from 
a riveror channel owned by the Govern- 
ment actually-comea upon the surface of the 
land upon which.cess is sought to be levied, 
whether by flow, direct or indirect, or by 


percolation. But the words used are ‘when- 
ever water eee bè epee Nb UNG IDI NGGONE hon by percola- 
HOn. ..cseceeeeeeeeess dd Pigates any land”, and 


not whenever land is irrigated by means- of 
water derived from a river or channel own- 
ed by the Government. Here the word 

irrigates’ seems to be used in the wider 
sense of ‘waters’, ‘moistens’, and not jn the 
special sense of supplying (land) with water 
by means of channels or streams passiug 
through it. It is strongly urged upon us by 
Mr, T. R. Venkatarama Sastriar, who appear- 
ed for the respondent, that such an interpreta- 
tion will lead to -great hardships, as it 
would enable the Revenue authorities to levy 
water-cess at their uncontrolled discretion 
on land, situated at a considerable distance 
from a Government river or stream. But the 
discretion of Revenue authorities is nof quite 
so unfettered as is apprehended, Whether a 
particular land is irrigated by water derived 
from a Government sou:ce or not is a question 
of fact, which is to be tried by the Court 
and isnot left to the opinion of the Revente 
authorities It is only when that is found 
that the further question whether such irriga- 
tion is beneficial to, and sufficient for the re- 
quirements of, the crop on that land, is left 
to the Revenue authorities todecide. It is 
also doubtful whether, inordinary cases, the 
water ofa river or stream would extend by 
percolation to any great distance .from the 
banks and the learned Government Pleader 
himself suggested that it would not extend 
farther than 50 feet or thereabouts. Besides 
the Board of Revenue by their Standing 
Order No, 6, page 8, have esempted private 
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wells from taxation, although they might 
derive water from a Government source. 
The answer to the fourth question must be 
in the afirmative. 

SESHAGIRI Atyar, J.—In this case I have 
had the advantage of reading the judgment 
which my learned brother, Phillips, J., has pre- 
pared. Iam in general agreement with the 
edénclusions at which he has arrived; but bav- 
ing regard to the fact that I was one of the 
Judgeg who referred the questions to a Full 
Bench as requiring definite pronouncements, 
I desire to say a few words. 


: I agree in thinking that in forming the 
opinion referred to in section 1 (b) the Collee- 
tor is acting in his executive capacity, and not 
judicially. -It is true that the conclusion he 
bas come to is binding on the parties and on 
the Civil Courts. Consequently, if is neces- 
sary that he should have before him all the 
materials, should himself examine those 
materials and if possible give an opportunity 
to the party likely tobe affected to make 
- his representations. Bat it ts not obligatory 
on him to net judicially. I feel no doubt 
that as the opinion he is required to form 
will have far-reaching : consequeccas, the 
Collector may be expected to give his best 
attention to the subject. The learned 
Government Pleader has satisfied me, by 
contrasting the language used in this Act 
with that used'in other Acts which impose 
the duty of acting judicially on Execative 
Officers, that in the present Instance no ques- 
tion of certifying by the Collector is con- 
templated. I, therefore, agree in ana wering 
the first question in the negative. The 
second and third questions do not arise for 
consideration in this view. 


On the fourth question, I felt doubts in 
the course of the argument whether the 
expression ‘irrigation by percolation” can 
be applied correctly to underground watering. 
The definition of irrigation, to which Mr. 
Venkatarama Sastriar drew our attention In 
his able argument, seems to imply that there 
must be something visible and connective 
between the channel water and the field 
which is said to have been irrigated. At 
the same time, it has to be conceded that the 
language of the Act and the policy of the 
Legislature in departing from the earlier 
decisions, as pointed out in Secretary of 
State v. Swami Nautheswarar (1), shaw 
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that the Actis intended to apply to all cases 
wherein the crop is nourished by percolation. 
It is not for us to say whether the Legislature 
should have enacted a rale of this kind. We 
have to deal with the sections as we find 
them. A few other considerations have 
influenced me in accepting this view, which 
was strenuously pressed upon us by the 
learned Government Pleader. One is that 
percolation as understood in acientifie text- 
books cannot ordinarily reach a soil which 
is beyond 53 feet from the source of the 
water. See the Manual of Sanitary Science 
published by the Government. The second 
is the concession of the Government Pleader 
that wells, etc., which derive their supply 
from «prings (whether these springs are trace- 
able to Government sources or not) would 
not be regarded as containing water eoming 
by direct or indirect flow by percolation. This 
latter position derives strength from the 
Resolution of the Government of India pass- 
ed with reference to attacks on the 
Government policy regarding land assess- 
ment. See page 225. The Standing Orders 
of the Board of Revenue, Order VI, in terms 
exempt private wells from the category of 
water-sources which can be said to have 
derived their supply by pereolation. 

The practical result of these exemptions 
will be to affect only a small extent of land, 
namely, those which are in the immediate 
neighbourhood of running streams and the 
crops on which are patently nourished by 
the water flowing in the stream. J, there- 
fore, agree with my learned enileague in 
answering question No. 4 in the affirmative. 

Purtcrps, J.—The fret question that has 
been referred to us must, I think, be answer- 
ed in the negative. Section 1 (b) of Act 
VIL of 1865 makes no provision for any 
certificate being furnished by the Collector, 
but says “whenever... in the opinion 
of the Collector, subject to the control of 
the Board of Revenue and of the Govern- 
ment, such irrigation is beneficial to, and 
sufficient for the requirements of, the crop on 
such land, it shall be lawful for the Govern- 
ment to levy at pleasure on the land so 
irrigated a separate cess.” The only necessity 
here imposed is that the Collector shall be 
of opinion that the irrigation 15 beneficial, 
and it has been observed both in Secretary 
of State v. Swami Nautheswarar (1) 
and in Secretary of State v. Ambalavana 
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-Pandarasannadhi (4)-as follows: “The ques- 
tiors as to the beneficial character of the 
, water taken- from the Government source 
.and of its sufficiency are not for the Civil 
‘Court, but for the Collector subject to the 
control of the Board of Revenue and of the 
Government. The Collector in this case bav- 
ng imposed the assessment and be not 
having been overruled by the higher 
Revenue authorities, we think the plaintiff 
is clearly liable to pay the assessment.” Also 
in Zemindar of Nuevid v. Secretary of State 
(2), Sankaran Nair, J., in his judgment, 
appears to be of the same opinion. He says 
that section 1 (b! provides that the Collector 
‘has-to satisfy himself that the irrigation is 
beneficial to the requirements of the crop 
ond that this can only be properly done 
when the crop is on the land, and it 
appears that it was not contemplated that 
the Collector has to decide this question 
by taking evidence after the harvest is 
over. I think, therefore, that the learned 
Judges who referred this question are not 
right in saying that the discretion given to 
the Collector under the section is a judi- 
cial one. It is immaterial on what grounds 
he forms his opinion, so long as he satisfies 
himself in any way that he thinks best 
that the irrigation is heneficial. If that 
is so, no certificate is required under the 
Act, and, fherefore, the question must be 
answered in the negative. In this view, 
it is unnecessary to consider questions Nos. 2 
and 3. ~ 


P The fourth question whether the words 
irrigation by percolation’ cover cases 
where sub-soil water is taken by the roots 
of trees, has been argued at some length, 
and the learned Vakil for the respondent 
urges that irrigation by percolation cannot 
mean irrigation by water which reaches 
the ground irrigated. beneath the surface 
of the soil. However, turning to the de- 
finition of these two wordsin the dictionary, 
for: they are not defined in the Act, we 
find ‘irrigate’ defined as follows: to supply 
with moisture, to moisten, wet. <A special 
meaning is given (z.e.,) (1) to supply land 
with water by means of channels or streams 


(4) 8 Ind, Cas, 357; 34 M, 366; 9 M., L. T. 47; 
(1911) 1 M. W. N. 19, ; 
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passing aoi ‘it, (2) to water. It is 
“contended that, Hare: we must apply . the 
special meanings and 
unless channels or streams pass 
throngh the land, there is no irrigation. The 
definitions in the various dictionaries are 
not always worded in exactly the same 
way and consequently cannot be. applied 
too literally. We have the general defipis 
tion under the special head, namely, ‘ 

water.” If we take this latter mea ity, 
which is after all the usual anearfing. of 


the word, any means whereby land ‘is 
watered, that is to say, has water sup- 
plied to. it must be irrigation. In, the 


present case, the water pervolates from a 
Government source, and as ‘percolation’ itself. 
means passing through a porous substance 
or medium, or filtering, oozing, or trickling 
through” as defined tn the , Oxford New. 
English . Dictionary, we must take it that 
irrigation by percolation is equivalent to. 
watering by means of water which oozes 
through the sub-soil and passes to the 
land to be irrigated. There is ncthing in 
this definition which supports the learned. 
Vakil’s contention that irrigation cannot be 
effected unless the: water which irrigates 
comes on the surface of fhe land. To show, 
that this cannot be correct, it is only 
necessary to state that, when water passes 
into the sub-soil, a certain portion of it 
must come to the surface -of the soil 
owing to the process of evaporation, and. 
whether it comes to the surface atthe last: 
stage, or whether if starts on the surface: 
and gradually filters through the sub goil, 
is quite immaterial. The reason for put-, 
ting forward this argument is, apparently,. 
because, if we adopt the view that -percola- 
tion through the sub-soil is irrigation, any ` 
water which passes to the sub-soil or to, 
wells on land would be liable to be charged: 
under section 1 (b). Whether it can be’ 
so charged or not is not a matter which: 
need be decided now, but it may be ök. 

served that all the water which comes into. 
a well owing apparently to rainfall or 
floods in an adjacent river or stream does” 
not necessarily come by means of percola- 
tion from a Government source of irrigation. 
It must depend on the distance at-which 
the well is situated from the sourse of: 
irrigation. The water in the -source can”. 
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only percolate to a certain distance, and 
beyond that, the supply probably comes 
from subterranean springs or underground 
channels of water, and this supply woald, 
of course, depend on the nature of the 
Strata below the surface of the soil. If 
we were to allow the contention that, in 


order to irrigate by percolation, the water. 


must first come to the surface of the 
‘land, it would debar Government from 
charging assessment on what is most cer- 
tainly water taken from a Government 
source. It is a question for the decision 
of Revenue authorities in each case to decide 
whether any land is irrigated’ by percolation 
from a Government source, and if it is so 
irrigated, then it is chargeable under the Act. 
We have been referred to the Board’s Stand- 
ing Orders and a Resolution of the - Govern- 
ment of India regarding the ‘levy of 
water-cess to show that it was not the 
intention of the Government to charge 
eesses on all water which passes through 
the soil and benefits the adjoining lands, 
and it is suggested that this has been 
done because the Government realised that 


this water conld not be taxed under the’ ` 


Act.’ Itis not necessary, I think, to draw 
this inference from these two orders. 
Another inference would be that, although 
the Government think that they “have the 
right to tax such water, yet on grounds of 
pub‘ie policy, they think it is advisable to 
order their officers to abstain from doing 
so. It is the policy of Government to 
encourage the sinking of wells, and there- 
fore, they have decided even though 
they might charge for the water taken 
into such wells on the ground that it 
percolates throngh to them from a Govern- 
ment- source, not to make any charge 
‘for the same. As I bave said, the whole 
‘question depends on the interpretation of 
‘the words “irrigation by percolation.” 
Another argument, I think, that may be 
addressed to the contention raisedis that, 
~if the percolation is merely through the 
‘bund of a Government source and then 
-flows on the surface of the land, it migh* 
very easily be said to be irrigation by direct 
‘flow from that source, for,as soon as it leaves 
“the limits of the Government irrigation 
-work, it is a flow of water and then there 
would be no necessity for providing a con- 
dition, that irrigation by percolation is 
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alsa liable. There is no doubt that water 


„which pareslates into the sab-soil is as 


banefizial to the growth of plants as tho 
water which is poured down into the 
sub-soil from‘above, ana there is n? reason 
why the one should not ba liable to tax rather 
than the other. 

For thəse reasons, I am eartaiinly of 
opinion that, where water pearcolatas fron 
a Government sourea into tha sab soil of 
a neighbouring land, and is banefisial to 
such land, it is chargaable under sestion 
1 íb) of the Ast. I woald, thasafora, 
answer this qaestion in the afficmative. 


Answer accordingly. 


CALCUTTA HIGH COURT. 
ÅPPZAL FROM ORIGINAL Oaver No. 32 or 1916. 
November 17, 1916. 

Present: —Sir Lanselot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosb 
Mookerjee, Kr. 
` MALCHAND AND ANOTHER -—-INJOLVENT3 

—APPELLANTS 
versus 


GOPAL CHANDRA GHOSAL AND 


ANOTHER —CRED' TORS —RESPONDENTS. 

Presidency Towns Insolvency Act (LIT of 1909), ss. 
14,th, 21—Adjudication, grounds for annulment of — 
Application for insolvency —Abuse of process of Court. 

An {Insolvency Court has jurisdiction to make an 
order annulling an adjudication, if it thinks that the 
application for the insolvency was an abuse of the 
process of the Court. [p. 202, col. 1; p. 203, col. 1.] 

Where shortly after the anuulment of adjudication 
another order of adjudication was made on another 
application forinsolvency made on the same materials, 
the debtor and the creditors being the same: 

Held, that the subsequent application for insol- 
vency was an abuse of the process of the Court, and 
that the Gourt had jurisdiction to set aside the order 
of oe based thereon. [p. 202, col. 2; p. 204, 
col. L. g 

Per Mookerjee, J.—Whether a debtor onght or ought 
not to have been adjudged an insolvent must be 
determined with reference to the point of time when 
the order of adjudication was made. [p. 202, col. 2.3 

Itis not obligatory upon a Courbto grant an 
application in insolvency merely because the debtor 
satisfies the Court that the conditions mentioned in 
sections I4and 6 of the Presidency Towns Insol- 
vency Act exist in his case: it is the duty of the 
Court to gonsider whether the application for insol- 
venc¥ constitutes an abuse of the process of the 
Court. [p. 203, cols. 1 & 2.] 
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An adjudication order -cannot be legitimately 
refused or annulled on the ground that the insolvent 
has shown undue preference to one creditor and has 
thus misconducted himself. [p. 204, col. 1.) $ 


Appeal against the following order of Mr, 
Justice Greaves, dated the 14th March 1916:— 


“There are two applications before me 
in this matter, one is an application 
by the debtors for their discharge, the 
second is an application by one of the 
creditors, who also opposes the discharge, for 
the annulment of the adjudication, The 
facts of the case are as follows:—On 25th 
June 1905 these two insolvents were adjudi- 
cated on their own petition. Their debts 
amounted to a sum of Rs. 5.000 and no 
dividend whatsoever was paid. On 7th 
August 1906 they applied and obtained their 
personal discharge. There has been no final 
discharge. On 12th December 1912 they 
were again adjndicated upon their own peti- 
tion. Their debts in this case amounted to 
Rs. 11,000 odd and there were “no assets. 
This adjudication was subsequently annulled 
in various proceedings on 2nd Febrnary 1915, 
and accordirgly the debtors presented 
another petition on 5th March 1915 asking 
for their adjudication. I take these adjudi- 
cations, as I think it is only right to take 
them, as only amounting to two adjudica- 
tions, Their debts at the time of the adjudi: 
cation of 5th March 1915 were the same as 
at the date” of. adjudication in December 
1912, 7.2, Rs. 11,000 odd, and there were 
no .assets. The debtors were publicly 
examined, and it appeared that they had 'pre- 
ferred an old oreditor, although at the time 
that they paid this old creditor, the debts 
of the creditor, who now applies for annul- 
ment of their adjudication, had actually been 
incurred. haying been incurred prior to 
1912, these ‘debts amnunting to over 
Rs. 5,000.. The insolvents by such payment 
divested themselves of any.assets which were 
available for distribution among the creditors. 
Now this seems to me to.-be. clearly. an 
offence .under the Insolvency Act, such as is 
referred to in section. «9. of the Act.’ It is 
an offence for which a penalty amounting to 
imprisonment for a--term of two years is 
‘provided under the provisions of section 103 
of thé Insolvency Act. J, .therefore, have 
no option in the matter so far as the dis- 
chafge is concerned, because section 39 
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Na - 


distinctly - says that the Conrt shall ' 


refuse the ‘discharge in all oases ‘where 
the insolvent has committed an offence 
under the Act. Ithink itis clear that the 
insolyents have committed an offence under 
the Act, and, therefore, under the provisions 
of section’ 89, I am bound to refuse the 
‘application for discharge. I. now have to 
deal with the application for the annulment 
of the adjudication. This seems to be a case - 
in which I onght certainly to annul the 
adjudication. It seems to.me tasbe, 4 very 
bad case. Here you have two insolvents 
adjudicated on their own petition, guilty.of an 
offence under the Insolvency Act in preferring 
an old creditor, with what object except to ad- 
vantage themselves insome way it is difficult 
They have got no books of accaunt, 
and so far as I can see, they seem to me to be 
seeking to take advantage of the provisions 
of the Insolvency Act in order to shelter 
themselves from such proceedings as the 
creditors may be advised to take against 
them. Jam not prepared to allow the pro- 
visions of the Insolvency Act to be used for 
any purposes of that kind, I accordingly 
annul the adjudication order of 5th March 
1915. The creditor is entitled to costs of 
this application out of the assets (if any) 
belonging to the insolvents in the hands of 
the Official Assignee.” 

Messrs. A. N. Chowdhury and B,C. Ghose, 
for the Appellants. 

Mr. P. N. Chatterjee, for the Respondents. 


JUDGMENT. 


SANDERSON, C. J.—This is an appeal ‘from 
a judgment of Mr. Justice Greaves, which 
was delivered on the 14th day of March in 
this year. , * 

The appeal was based upon two grounds: 
first, that the learned Judge had refused 
an order to discharge the insolvents; and, 
secondly, that he had made an order annulling 
the adjudication in insolvency. 

The learned Counsel who appeared for the 
insolvents, the appellants, has not pressed 
the first ground. Therefore, itis not necessary 
for ns to say anything about it. 

The point which has been argued is the 
second one, namely, that- the -learned Judge 
ought not to have made an order annuilin 
the adjudication, Lee 
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‘The argument is based upon two grounds, 
First, it is argued that the learned Judge 
had no jurisdiction to make the order: 
secondly, that if he had jurisdiction he ought 
not ‘to have exercised it in the way in which 
hé did, namely, by making an order of annul- 
tment. 


The facts in this -case are somewhat 
peculiar, It appears that the appellants, the 
insolvents, were adjudicated bankrupt as long 
ago as the 25th of June 1906. On the 7th 
August 1906 they obtained their personal 
discharge.- But there never was any final 
discharge, and apparently, Lhose proceedings 
seem to have got into abeyance by the 
consent of all parties concerned. Then, on 


the 12th December 1912, the appellants again ` 


presented a petition, and upon that petition 
they were again adjudicated insolvents. The 
debts of the respondent creditors had been 
incurred before December 1912. Ido not 
know the exact daté, but it was certainly 
before the date of the second insolvency. 
On the 2nd of February . 1919, over two 
years after the adjudication, the Official 
Assignee applied to the Court for the annal- > 
ment of the adjudication on the ground 
that the rules of the Court had not been 
complied ‘with, and the particular rule in 
question was rule 142A, which provides: 
“where an insolyent does not apply to the 
Court for his discharge under section 38 
of the Act for a period of eighteen months 
from the date ‘of the order of adjudication, 
the Court on the application of the Official 
Assignee or of a creditor may annul tke 
.adjidication or make such order as it may 
‘think fit.” 


An application was made under that rule, 
‘and the learned Judge who heard the applica- 
tion made an order annalling the adjudica- 
tion. Therefore the second insolvency came 
toan end by the orderof the Court. Seven 
‘days after the adjudication was annulled, 
the creditors, the respondents in this appeal, 
brought a suit against the debtors,and on 
the 22nd of February a notice of the suit 
was issued and served upon the debtors. 
On the same date the debtors began to take 
steps with a view to the presentation of 
‘another petition in insolvency, and on that 
date they deposited the sum of Rs. 50 with 
‘the Official Assignee. Qn the Sth of March 
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the debtors presented their third petition, 
and an adjudication was made on the same 
day. On the 13th of March the creditors, 
the respondents in this appeal, put in a 
petition asking that this order of adjudica- 
tion should be annulled. The proceedings 
then apparently came before Mr. Justice 
Chaudhuri, and at his suggestion, an ap- 
plication was made by the debtors that the 
order of the 2nd of February 1915 annul- 
ling the adjudication should be reviewed, 
The learned Judge heard the application 
for review and came to the conclusion that 
there was no ground to justify him in review- 
ing the order, and he dismissed the applica- 
tion. The result was that the order of the 
Qnd of February 1915 annulling the second 
insolyency stood. 

Then the matter came before Mr. Justice 
Greaves, and an application was made to 
him by the debtors for their discharge, 
which he refused, and that point, as 1 have 
already said, has not been argued in this 
appeal. An application was made by the 
ereditors, the respondents in this appeal, 
that the adjudication of the 5th of March 
should be annulled. 


The learned Jadge came to the conelusion 
that the order of adjudication ought not 
to have been made, and he set it aside. 
The grounds upon which he based his 
judgment were as follows: “Here you have 
iwo insolvents adjudicated on their own 
petition, guilty of an offence under the In- 
solvency Act in preferring an old creditor, 
with what object except to advantage them- 
selves in some way it is difficult to say. 
They have got no books of account, and 
so far as I can see, they seem to me to 
be seeking to take advantage of the pro- 
visions of the Insolvency Act in order to 
shelter themselves from such proceedings 
as the creditors may be advised to take 
against them.” 


Now, it is not necessary for me to say 
‘whether’ J entirely agree with the ground 
on which the learned Judge based his 
judgment, for 1 think that the appeal 
ought to be dismissed on another ground 
altogether. It is admitted that the applica- 
tion for the third adjudication order, viz., that 
of the 5th of March 1915, was made on 
thee same materials as the application for 
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the second adjudieation order. The debts 
were the same; the creditors were the same 


and the learned Judge has treated the 


third insolvency and the second insolyensy 
practically as one insolvency. The learned 
Counsel who argued this appeal has not 
disputed that that was in fact a fair way 
of -looking at it. Then the result is this, 
that:on the 2nd of February 1915, an 
order was made by this Court -putting 
an end to the insolvency, and then on the 
5th of March, practicaly a month afterwards, 
fin order was made adjudicating the debtors 
insolvents. There was no difference in the 
eircumstances—the same debts, the same 
creditors; and the application was made 
on the same materials as the application for 
the second insolvency. The question arises 
whether the learned Judge in these circum- 
stances had jurisdiction to make an order 
annulling the adjudication. In my opinion 
he had. The section under which he acted 
was section 21, which provided that “Where, 
in the opinion of the Court, a debtor 
ought not to have been adjudged insol- 
vent, or where it is proved to the 
satisfaction of the Court that the debts 


of the insolvent are paid in full, the 
Court may, on the application of any 
person interested, by order annul the 


adjudication.” These words are in effect the 
same words which were used in the English 
Bankruptcy Att of 1883, section 35. In the 
case Ha parte Painter, Painter, In re (1) 
it was held that the Court had jurisdiction 
tinder that Act to make the order of anuul- 
ment, if it thought that the application for 
bankruptcy was made as an abuse of the 
- process of the Court: or, to use the orders 
of the learned Jucge, Mr. Justice Vaughan, 
“for a purpose foreign to the Bank- 
raptoy Laws.” I am of cpinion that the 
learned Judge in this ease had jurisdiction 
to make the order, if he thought 
that the application for the third insolvency 
was an abuse of the process of the 
Court. Now, was it an abuse of ihe 
process of the Court under the circumstances 
bf this case? I listened with great atten- 
tion to the learned argument of the learned 
Counsel, and the main part of his argu- 
iment was that a debtor, if he comes to 


= (1) (1895) 1 Q. B. 85 at p.91; 641. J. QB 22; 71 
L. T, 581; 1 Manson 499; 43 W, R. 144, 15 R. 16, 
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the Court and shows that he is unable 
to pay his debts, is entitled, for his pro- 
tection, to get adjudication in insolvency. 
Therefore, | put to him, in order to test 
the principle, whether, if on the 2nd of 
February 1915, an order was properly 
made annulling the order of adjudication 
in insolvency, the same debtor could come 
to the Court on the following day oa 
exactly the same facts, alleging that he 
was unable to pay his debts and was 
entitled to an order of adjudication in 
insolvency. The learned Counsel was not 
prepared to argue that he was. Then I 
ask, what is the difference in principle if 
the second order is made on the 5th 
March instead of the day following the 
2nd February: provided no new circum- 
stances have arisen; I see no difference. 
In this case no new circumstances had 
arisen between the 2nd of February and 
the 5th of March. In my judgment the 
learned Judge was right in annulling the 
adjudication in insolvency. 

But, the point with which I have now 
been dealing, was not apparently taken before 
Mr. Justice Greaves— certainly it is not 
referred to in his judgment—and it was 
only argued ata late pericd of this appeal, 
and, in these circumstances, I think that 
the appeal must be dismissed without costs, 

MOOKERJER, J.—I agree that the order 
of Greaves, J., must be maintained, though 
not on the grounds assigned by him. 


The order was made for annulment of 
an adjudication under section 21 (1) of 
the Presidency Towns Insolvency Act, 1909, 
which provides that where, in the opinion of 
the Court, a debtor ought not to bave been 


adjudged an insolvent, the Ccurt may, on 


the application of any person interested, by 
order annul the adjudiecaticn. Whether a 
debtor ought or ought not to have 
been adjudged an insolvent must obvionsly 
be determined with reference to the point 
of time when the order of adjodication was 
made. Section 14 defines the conditions on 
which a debtor may present a petition for 
insolvency. Sub-section (1) of rection’ 15 
then Jays down that a debtor’s petition 
shall allege that the debtor is unable to 
pay his debts; and if he proves that he 


is entitled to present a petition, that is, 


if he establishes the conditions, mentioned 
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in section 14, the Court may. thereupon 
make an order for adjudication, unless, in 
its opinion, the petition ought to have 
been presented before some other Court 
having insolvency jurisdiction. Consequently, 
if the debtor alleges and proves that he 
is unable to pay his. debts ‘and that his 
debts amount to Rs. 500, Kei is prima facie 
eiititled to an order of adjudication, In 
the present | case, it is not disputed that 
the debts amount to upwards of Rs. 00, 
and the debtors are unable to pay their 
debts, Consequently the order of adjudica- 
tion was prima facie properly made. But 
it is urged that the order of adjudication 
should not have been made, because the ap- 
plication whereon it was obtained was in 
essence an abuse of the process of the 
Court. This raises. the question whether 
it isobligatory upon a Court to grant an 
application in inselvency merely because the 
debtor satisfies the Court that the conditions 
mentioned in sections 14 and. 15 exist in 
his case. _ 

Under the Law of England it is well 
settled that when the presentation of a 
petition is an abuse of the process of the 
Jourt, the Court may decline to make 
any order on it or may rescind the receiv- 
ing order made on the petition, This 


principle was recognized in the cases of 


In re Betts, Ex parle Oficial Receiver (2), 
Hz parte Painter, In re Painter (1), In ve 
Hancock, Ex parte Hillearys (3), In re- Archer, 
Hz parte Archer (4) and bas been applied by 
all the Indian High Oourts. It was indicated 
as applicable to the Provincial Inscivency 
Act in the case of Samir-ud.din v. Kadar 
Moyee Dassi (5); andhas been recently 


accepted by two Full Benches, one of the. 


Madras High Court; the other of the Allah- 
abad High Court, in the cases of Ponnuswami 
Ohetty v. Narajana ami Ohetty (6) and 
Tirlokt Nath v. Badri Das (7) [see also Re 
Aranvayal Sabhapathy Moodiiar (8)]. We 
must take it then as well settled that notwith- 

(2) (1901) 2 K. B. 39; 70 L. J. K. B. 61); 49 W. R. 
44; 84 L. T. 427; 17 T. L. R. 353; 8 Manson 227. 

(3) (1904) 1 K. B. 585; 73 L. J. K., B. 245; 52 W. R. 
546; 90 L. T. 389; 11 Manson 1. 

(4) (1904) 20 T. L. B. 390. 


(5) 7 Ind. Cas. 691; 12 0, L. J. 445: 15 C. W. N. 244, 


. (6) 21 Ind. Cas. 298; 25 M. L. J. 545; 14 M. L. T. 
305, 

_ (7) 28 Ind. Cag: 4; 36 A. 260; 12 A, L. J. 355. 

(8) 21 B. 297; 11 Ind, Dec, (N. s.) 201, 
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standing proof of the existence of the 
conditions mentioned in the Statute, the 
Court is not bound to pass an order 
of adjudication where the application con- 
stitutes an abuse of the process of the 
Court; and it is the duty of the Court to 
have regard to this aspect of the matter 
when the question is raised. Let us 
consider the position of the appellants from 
this point of view. 

In the case before us, the appellants 
applied for adjudication under the Indian 
Insolvency Act, 1848, on the 25th June 
1906. They obtained an order in their 
favour as also an order for final discharge 
on the 7th August 1906. This proceeding 
appears to have been subsequently abandoned, 
under circumstances which have not been 
éxplained, on the 2nd December 1912; after 
the Presidency Towns Insolvency Act had 
come into operation, they again applied to 
be adjudged insolvents. It may be mentioned 
here that inthe interval their circumstances 
had materially altered; apparently, the 
amount of their debts, as also the nnmber 
of their creditors, had increased. 


- The order for adjudication was made as 
a matter of course; but no steps were 
taken for the payment of the dues of the 
creditors. The consequence was that on 
the. 2nd February 1915 an application was 
made to the Insolvency Court by the Official 
Assignee for an order under rule 142 A 
of the Rules of the Court. This rule provides 
that where an insolvent does not apply to 
the Court for his discharge under section 
38 of the Act for a period of eighteen months 
from the date of the order of adjudica- 
tion, the Court, on the application of the 
Official Assignee or of a creditor, may 
annul the adjudication or make such order 
as it may think fit. The Court granted 
the application of the Offcial Assignee and 
the adjudication order was annulled. On 
the 9th February 1915 the respondents, who 
are the principal creditors of the appellants, 
instituted a suit to enforce their claim and 
the summons was served shortly afterwards. 
The result was that on the 5th March 
1915, the appellants again made an 
application to be adjudged insolvənts. The 
application recited the previous history in 
this matter, and the Court made the order 
fór "adjudication as a matter of course, 
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On the 13th Marsh 1915 the creditors 
made an application under section 21 for 
annulment of the order of adjudication. 
In my ‘opinion, there is no escape from 
the conclusion that the application of the 
Sth March 1915 was an abuse of the 
process of the Court. It is admitted that 
there had been no change whatever in the 
circumstances of the petitioners; in fact 
the allegations whereon the application of 
the 2nd December 1912 was based were 
absolutely identical with those mentioned 
in the application of the 5th March 1915. 
Tf an application of this character were 
entertained, the result wonld be inevitable 
that an insolyent would be encouraged to 
make an application for insolvency, to obtain 
an adjudication order, to take no substantial 
steps thereafter, or to abandon the pro- 
ceedings, and, when pursued by his creditors 
again, to seek relief in the Insolvency 
Court, whenever convenient to him. Tt 
would be lamentable if the Court were to 
countenance conduct of this character or 
to encourage litigants to trifle with the 
Court in this manner. In the case before 
us, the order for annulment was properly 
made on the 2nd February 1915; there is 
no suggestion that the rule was improperly 
applied; and we have the significant fact 
that the order was confirmed on review., 
If, then, the order of the 2nd February 
1914 stands, if is difficult to see how the 
application of the 5th March, based on no 
fresh materials, could be properly maintained, 
On these grounds I hold that the order 
of Greaves, J., must be supported. 


But I desire to make it perfectly clear 
that I do not azcept the view which 
appears to have commended itself to 
Greaves, J., namely, that an adjudication 
order may be .properly annulled under 
section 21 on the ground that the insolvent 
has shown undue preference to one creditor 
and has thus misconducted himself. This 
is not a ground on which an adjudication 
order can be legitimately refused, but is a 
matter to be taken into aorisideration only 
at a later stage of the proceedings in 
insolvency; this view was adopted in the cases 
of Samir-ud-din v. Kadar Moyee Dassi (5), 
Udai Chand Maity v. Ram Kumar. ee (9), 


`" (9) 7 Ind, Cas. 394; 12 O. L.J, 400; 15 0. W, N. 213, 
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Tirlokt Nath v. Badri Das (7) and Ponnuswami 
Chetty v. Narayanswami Chetty (6). 

As regards costs, I am inclined to take 
the view that the respondents are not 
entitled to their costs in this Court. The 
ground on which they now succeed was 
not urged in the Court below and was ‘put 
forward in this Court only at alate stage 
of the argument after all the facts had beet 
investigated. The appeal will, therefore, be 
dismissed without costs. 5 
Appeal dismissed. 


PUNJAB CHIEF COURT. l 

Seconp Orvin ArreaL No. 1101 or 1914, 

April 3, 1917, 
Present:—-Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
GHULAM SARWAR AND oTrHERS— 
DEEENDANTS— APPELLANTS 
TVOTEUS 
KARAM ILAHI AND C0o.—PLAINTIPFS— 

RESPONDENTS. 

Lumitation Act (IX of 19081, Sch. I, Art. 144—Cause 
of action, accrual of Reversioners, suit by—Plaintiffs 
not entitled to possession—-Estoppel—Acquwiescence— 
Consent withdrawn on re.considerution, effect of. 

The land of one S. &. was, on his death in 1894, 
inherited by his wife F. J. and his mother §. J. jointly, 
Four years afterwards F,.J was delivered of a son, 
G. S., whose paternity she referred to her husband. 
In 1902 with the consent of 9, J., 8. K.'s land was 
mutated in favour of G. S. and all the collaterals 
assented to the mutation, Four days later the plamt- 
iffs, two of the collaterals, withdrew their assent. S. 
J. died in 1903. About ten years afterwards the plain- 
tiffs sued for possession of their share in the land 
of 8. K. on the grounds that G. 8. was not the son of 
8. K. and that F J. had by her unchastity lost all 
rights in the estate: 

Held, (1) that as F. J.’3 share would apparently 
have devolved by survivorship on 9, J., the plaintiffs’ 
cause of action arose on the death of the latter in 
1903 and the suit was, therefore, within time; [p 205, 
col. 1 

(2) that inasmuch as the plaintiffs’ consent was 
given without ‘consideration, and was, on re-con- 
sideration quickly withdrawn, the suit was not 
barred by estoppel. [p. 205, cola. 1 & 2. | 


Second appeal from the decree of the 
Divisional Judge; Attock Division, at 
Campbellpore, dated the 3rd April 1914, 
modifying that of the District Judge, Attock, 
dated the 29th July :1913, decreeing the 
claim. 


“Wo, XXXIX] 


SREENATH ROY V, PEARY MOHAN, 


Mr. Oertel, for the Appellants. 

Dr. Muhammad Iqbal, for the Respond- 
ents. 

JUDGMENT.—The points debated before 
usin this appeal are whether the suit was 
time-barred and whether the plaintiffs’ 
action or inacticn justifies the inference that 
they acquiesced in. the mutation | in favour of 
Ghulam Sarwar. 

As the Courts below have set forth, the. 
land pf Sardar Khan on his death in 1894 
was inherited by his wife and his mother 
jointly, but in 1898 or 1899 Musammat Fazl 
Jan was delivered of a son Ghulam Sarwar, 
whose paternity she referred to her husband 
who had then been dead some four years, 
and to support this fable, in 1902 with the 
consent of her husband’s mother she had 
Sardar Khan’s land mutated in favour of 
Ghulam Sarwar. 

Of the collaterals all assented to tiie 
recognition of Ghulam Sarwar and the 
mutation in his favour, but four days later 

‘two of them including two of the present 
plaintiffs withdrew their assent. 

~ Musammat Said Jan, mother of Sardar 
Khan, died in 1903, and the lower Appellate 
Cout has given plaintiffs a decree for posses- 
sion of their shares, on the grounds that 
Ghulam Sarwar is not the son of Sardar 
Khan, that plaintiffs did not acquiesce in 
the mutation in his fayour and that Musam- 
mat Fazl Jan by her unchastity has, by 
custom, lost all right in the estate. 

It is first urged that the suit was time- 
barred as the plaintiffs have sued more than 
twélve years after they had knowledge of 
their cause of action, viz., the unchastity of 
Fazl Jan. 


As, however, Fazl Jan’s share would 
apparently have devolved by survivorship on 
Musammut Said Jan, the plaintiffs could not 
have secured possession by a suit in 1899; 
their cause of action arose in 1903 on the 
death of Musammat Said Jan and the suit 
was within time. 


As to acquiescence, there can be no doubt 
that to avcid washing their dirty linen in 
public, the family were persuaded in 19(2 
to accept Ghulam Sarwar, but there was no 
formal reference to arbitration, and as two 
of the plaintiffs formally withdrew their 
assent four days after they had given it, 
there is no bar of estoppel. Their assent 
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was without consideration and asit was 
quickly withdrawn on re consideration, we 
do not think that it bars the claim. 

No active acquiescence has been established 
and the only other point urged by Counsel 
is the long delay of plaintiffs in vindicating 
their right. 

This alone, however, cannot be construed 
into acquiescence. 

On one point, however, the learned District 
Judge is wrong; he appears to have been 
under the impression that the retractation 
of tbeir assent was made by all three plain- 
tiffs; this is not the case, for only two of 
the plaintiffs, viz., Fazl and Akbar, withdrew 
their consent on 16th August 1902. 

On this point alone we accept the appeal, 
and modify the decree of the lower Court 
by dismissing the suit so far as Karm Ilahi 
is concerned. Fazl and Akbar shall have 
two-thirds of the costs throughout. Karm 
Ilahi shall bear his one-third of the costs 
thronghout, 

Appeal accepted in part. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civiu No. 80 of 1895. 
January 8, 1896. 

' Present: —Sir William Petheram, KT., 
Chief Justice, Mr. Justice Prinsep and 
Mr Justice Pigot. 

Raja SREENATH ROY AND OTHERS——- 
PLAINTIFFs—-A PPELLANTS 
VETSUS 


Raja PEARY MOHAN MOOKERJLE— 


DyrenpantT— RESPONDENT, 

Limitation Act (XV of 1877), Sch II, Arts. 115, 65, 
120-—-Guarantee on demand note, suit upon—Limitation 
~—Gurety-—Negotiable Instruments Act (XXVI of 
1881, s. 74--Presentation, rule as to, applicability 
of, to contingent securities. 

A suit by a creditor against a surety, upon a letter 
of guarantee executed by the latter in respect of a 
debt payable on demand on a promissory note, is 
governed by Article 115 and not by Article 65 of the 
Limitation Act, and limitation begins to run from 
the date of the execution of the guarantee, notwith- 
standing a stipulation in the guarantee tothe effect 
that the creditor may look for repayment to the 
surety if the principal debtor makes default in 
payment [p. 209, col. 2.) 

The @bligation upon such guarantee arises uno» 
fiatu with the execution of the “document and there 
isno contingency init. Tp. 209, col, 1.) 
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Article 116 of the Limitation Act isnot limited to 
the case of damages for breach of contract and is 


applicable to a case of liability under a simple debt 
due. [p 209, col. 1.] 


The rule as to reasonable time necessary for the- 


presentation of a note payable on demand contained 
in section 74 of the Negotiable Instruments Act 
should not, with respect to an instrument intended 


to be a continuing security, be enforced with extreme. 


stringency. [p. 208, col. 2.] 
Chartered Mercantile Bank of India, London and 
China v. Dickson, (1871) 3 P.C. 574, followed. 


Appeal from the following decree of Mr. 
Justice Hill, dated the 15th May 1895, in 
Original Suit No. 282 of 1892:— 


'“The defendants 
clusive are sued as the representatives of 
one Shamadhone Mookerjee, deceased, upon 
a, promissory note made on the 14th August 
-1€86 for a sum of Rs. 15,000 with interest 


at the rate of 18 per cent. per annum. The 
note was psyableon demand and the amount. 


now claimed thereunder is Ra. 8,398-10-6. 


The 7th defendant is sued on a guarantee. 


given by him for the payment of the amount 
of the note. 

So far as the estate of Shamadhone 
Mookerjee is concerned, the suit is practically 
undefended; the note is admitted and pay- 
ments in respect of interest have been proved, 
which bring the suit well within the period of 
limitation, se that there must at all events be 
a -decree for payment of the amount claimed 
out of the estate of Shamadhone Mookerjee, 
liberty being reserved ‘to the plaintiffs to 
apply for administration of thatestate should 
it ba necessary. But it is contended for the 
7th defendant (the fact of the guarantee 
having been given not being disputed) that as 
agairst bim the suitis barred by limitation. 
The. plaintiffs contend, on the other hand, 
that the liability of a surety being co- extensive 
with that of the principal debtor the liability 


of 7th defendant still subsists, since that of 


the estate of Shamadhone Mookerjee . has 
been kept alive by reason of the payments 
of interest mentioned above. Forbearance to 
sue the principal has’ not, it was urged, the 
effect of discharging the surety and so long 
as a suit may be maintained against the 
principal it may be maintained equally against 
the surety. 

. There is not, so far as Lam aware, any 
reported case in which the precise question 
thus raised has been decided. But having 
given the matter some consideration it ap- 
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pears to me that the defendant’s contention 
must prevail, 


In the frst place the contract of guarantee 
is a contract between the creditor and surety, 
to which the principal debtor is nota party. 
There is no privity between the surety and the - 
principal debtor. The liability of the surety 
arises immediately on the failure of the 
principal debtor to perform his obligation 
and if the surety then likewise fails in per- 
formance, a right of action as against® him 
immediately accrues to the creditor, and’ as 
the contractual liability of the surety is 
independent of that of the principal, so the 
right of action accruing to the creditor in 
breach of the surety’s contract must also be 
independent. Then I take it tkere can be 
no question that the remedy against “the 
surety may become barred by limitation. 
We find that stated to be one of the ways 
in which a surety may be discharged in De 
Colyar on the Law of Guarantees at ‘page 
404, ‘Supposing’, it is there said, ‘none of 
the contingencies which have now been 
enumerated happen to the surétyship, it, will, . 
in process of time like other contracts’ and 
rights, become extinguished by the operation 
of the law of limitation,’ ‘and then a little 
further on the Jaw is" stated to be that in 
the case of a guarantee not under seal after 
six years have elapsed from the period at 
which the surety first became liable to make 
payment to the creditor, the right of the 
creditor to. compel him to do so will be 
barred by 21 Jac. 1 C. 16, section 3: So 
again in Darby and Bosanquet, on the Statutes 
of Limitations, page 32, it is said, ‘as between 
the creditor and the surety the Statute runs in 
favour of the surety as soon as Ke becomes 
liable to make a payment to the creditor.’ 


‘The authorities cited by the learned authors 


for these statements of the law -are the 
same. I have looked into them and .find 
that their effect has been correctly given, 
and I think if unnecessary’ to say more 
with regard to them, save that in none.of 
them was it suggested that the period with- 
in which the remedy against the surety 
might be enforced was inany way dependent 
upon the state of things subsisting between 
the creditor and the principal debtor in respect 


of the enforcement of the right of action 


against the latter. The question. was in 


each case, when did the right of action 
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against the surety accrue? Now turning to 


the Indian Statute of Limitations, it is- 


provided by section 4 as follows, ‘subject 
to the provisione contained in sections five 
to twenty-five (inclusive) every suit instituted, 
appeal presented and application made after 
the period of limitation prescribed therefor 
by the Second Schedule hereto annexed shal] 
be dismissed, although limitation has not 
been set up a3 adefence.’ Is there then a 
periodeof limitation prescribed for a suit by 
the creditor against a surety on his guarantee? 
Although the 2nd Schedule does not 
anywhere provide in express terms for a 
suit of that nature it has, I think, been 
generally understood that Article 65 applies 
to such a suit. It prescribes a period of 
three years from the happening of the con- 
tingency on the occurrence of which the 
promise was to be performed for breach of 
which the suit is brought. 

Then, is there anything to be found in ‘the 
sections: of the Act from section 5 to section 
25 -which could be construed soas to enable 
the principal debtor by dealings between 
himself. alone and the creditor to enlarge 
or otherwise affect the running of the 
period prescribed “for an action against the 
surety?- Iocan find nothing of that kind, 
and I think Mr. O’Kinealy’s contention on 
this point’ is-a forcible one, namely; that 
section 21 indicates the only cases-in which 
and the conditions under which the Legislature 
allows the running of the period as against 
one person to be affected by the acts of 
another person, and certainly the case of 
principa] debtor and surety is not one pro- 
vided. for by the section [and see remarks of 
Westropp, C. J., in Hajarimal y. Krishnarav 
(1)]. It appears to me, therefore, that the right 
action having once accrued as against the 
surety, the period of limitation for an action 
against him cannot be extended or otherwise 
affected by payments merely, whether of 
interest or of principal, made by the principal 
debtor. 


` The language of section 128 of the Indian 
Contract Act upon which reliance was placed 
by the plaintif was, I think, intended to 
provide for the contractual obligations of the 
surety, but is not concerned with the enforce- 


ment of the right of action accruing to the 
i wine oot ab p. 652; § Ind, Jur. 199; 3 Ind. Dec. 
K Nn 


INDIAN OASES. 


207 


creditor on breach. The case of Hajarimal 
v. Koishnarav (1), which was apvroved in 
this Court in the case of Krishto Kishori 
Chowdhrain v, Radha Romun Munshi (2), 
shows that the remedy against the surety 
may continue, notwithstanding that the 
remedy against the principal debtor has be- 
some barred by limitation and would seem 
therefore, to support this view. 

Nor do I think that section 137 of the 
Contract Act helps the plaintiff, “Mere for- 
bearance to sue’ means there, in my opinion, 
as was held in Radha v, Kinlock 18), for- 
bearance while the creditor enjoys the right 
to sue, but though sucha forbearance may 
not have the effect of discharging the surety 
there is nothing in the section which pre- 
vents the Statate of Limitation from running 
in his favour. Section 137 was, I think, 
intended, as was said in Radha v. Kinlock 
(3), to be “more a section by way of ex- 
planation and to prevent misconception as 
to the effect of section 135 thana variation 
of the rule of law enunciated in section 134.’ 

The question then remains, when did the 
liability of the surety arise in the present 
instance? ‘When did the ‘contingency’ of 
Article 65 happen? The guarantee is 
simply to pay on default made by the 
principal debtor without any qualifying 
stipulation’ and the guardnteed debt is a 
debt on a promissory {notę payable on 
demand. A promissory note payable on 
demand is a present debt payable without any 
demand. And it makes no difference that 
interest has been reserved | see Norton y. Ellam 
(4) and In re George, Francis v, Bruce (59); 
such a note is ‘at maturity’ as soon as given, 
and the loan on the note in the present instance 
having been advanced on the strength of 
the guarantee, I think, therefore, that the 
liability of the 7th defendant thereunder 
arose simultaneously with the making of 
the advance. That was on the 14th August 
1886, and this suit which was not instituted 
until the 7th May 1892 is, f think, there- 
fore, barred as against the 7th defendant. 


“As against him accordingly the suit must be 


dismissed with costs on scale No. II, 

(2) 12 0, 880; 6 Ind. Dec. (N, 8.) 225, 
. (3) 11 A. 810; A. W. N. (1889) 94 6 Ind. Dec. 
(x. 8.) 625. 

(4) (1887) 2 M. W. 461; 46 B. R. 648; 1 M. & LL, 69; 
6 L. RE x. 123; 1 Jur. 433; 150 E. R. 839. 

(54 (1890) 44 Ch. D. 627; 59 L. J. Oh, 709; 63 L., T. 
49; 38 W. R. 617. 
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The plaintiff is entitled to his sosts as 
against the first class of defendants on the 
same scale.” 

Messrs. Woodreffe, Evans, Apcar and Bose, 
for the Appellants. 

Messrs. Pugh and O’Kinealy, for the Re- 
spondent. 


JUDGMENT,—This suit is brought 
against the defendants Nos. 1l to 6 as re- 
presentatives of Shamadhone Mookerjee upon 
a promissory note for Rs. 15.000, made 
payable on demand, dated the l4th August 
1286. The amount claimed is Rs. 8,8y8-10-6. 
There is no doubt that that amount 
is due on the note andthe suit was practi- 
eally undefended, so far as the defendants 
Nos. 1 to 6 were concerned The 7th 
defendant, the respondent, was sued upon a 
letter of guarantee made by him in favour 
of the plaintiff in the following terms : 


“I am very thankful to you for your 
having agreed to lend a further sum of 
Rs. 15,000 (fifteen thousand) to my relative 
Babu Shamadhone Mookerjee. The money 
has been to-day paid to him in -my presence 
by Babu Jadabchander Dutt, M. A. If there 
be a default in the re payment of the loan you 
may look to me for re payment.” 


The original Court held the suit barred 
by imitation, holding that Article 65 of the 
Limitation Att (Act XV of 1&77) applied ; 
and the plaintiff appeals on the ground that 
the suit against defendant No, 7 is not 
barred by limitation. < 

The plaint states, and the fact is, that 
payment of the sum claimed was demanded 
from the defendants Nos. 1 to 6 in January 
1892, and, on their default, demand was 
made on defendant No. 7 on the 23rd 
January 1-92, and payment was refused by 
him. 

It is admitted by the learned Counsel 
for the appellant that on a contract of 
guarantee, such as the present, it is not 
necessary, accordi-.g to English Law, to give 
notice, but the guarantor may be sued on 
at once. 

Bot it is said that, in this case, you 
must look at the intention of the parties; 
that the real contract must be looked to, 
and that in this case the intention, was to 
pay when, and in case, default should take 
place, and only in case of default. 
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But, in the first place, the language’ of 
the guarantee importing such intention does 
not “really create apy liability in the case 
other than that of an ordinary guaranteé, 
and the rule as to an ordinary guarantee 
on a demand note or of a’ debt ` payabie 
on. demand is admitted and is clear 
according to English Law, which must be 
administered in this Court on the Original 
Side; and that the guarantee was made on 
the demand note and executed in respe&t of it, 
is bot open to question i in the case. 


But even assuming that the Sted 
intention is te be a guide in dealing with ` 
this matter, assuming that such an intention 
was manifested in the guarantee, still in this 
case the note was not presented for payment 
of such residue as remained due upon 
it for five and a half years after iis execu» 
tion. 

It is true that the. rule as to sonani. 
time necessary for the presentation of a 
note payable on demand, which is the same in 
section 74 of the Negotiable Instruments 
Act and in the English Law, is not, with 
respect to an instrument intended to be.a 
continuing sesurity, to be enforced with 
extreme stringency, an example of’ which 
is to be found in Chartered Mercantile Bank 
of India, London and Ohina v. Dickson 
(6). But in the present case it would. 
not be, in our power, to infer that, 
upon the terms of the guarantee as made, 
the intention could be imputed to the de- 
fendant to remain indefinitely liable for 
whatever amount might be due in respect 
of the demand uote after such a period as 
elapsed in the present case before demand 
was made; confessedly, if the period of 
limitation did not begin to run at the time 
of the execution of the guarantee, there is 
no other period from which it could begin 
to run until the refusal in January 1892, 
five and a half years after the execution 
of the guarantee. 

So far as to the argument as to akan 
tion; and intruth the question in this case 
is as to whether or not any Article of the 
Limitation Act now in force applies other 
than Article 120. Article 65 which the 
learned. Judge was of opinion applied to the 
case, we are unable to think does ‘apply. - 


That is. for compensation for breach of a 
(6) (1871) 8 P. ©. 574, — 
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promise to do anything ata specified time 
or upon the happening of a specified con- 
tingency, and the time from which the 
period begins to run is when the time 
specified arrives or the contingency happens. 
We are unable to say that the terms 
of that Article apply to the present case. 
The obligation certainly arose uno firitu 
with the execution of the docament, and 
there is no contingency to be found in 
the case. In short, the suggestion that 
Article 65, applies would ` involve the 
assumption that a claim could not be 
made on the guarantee until after default 
had been made on demand by the person 
guaranteeing. Í 
Article €3 we need not consider, but 
Article 115 is the Article which was chiefly 
considered before us: it was contended that 
that Article could not apply to the present 
case, and if it could not, the case would 
fall within Article 120, and limitation 
would not bar the olaim in this suit. 
We think that Article 115 applies.. It was 
said that that Article does not apply, in 
that breach of contract is not a term 
under which the present case could be 
broaght. It was contended that Article 
115 only applies to cases where the 
obligation arises at a time subsequent to 
the making of the contract; but no authority 


was cited to.us which- supports this 
proposition. The description of suit to 
which the Article applies, is, to use the 


language of the Article, “for compensation 
for the breach of any contract, express 
or implied, not in writing registered and 
not herein specially provided for,’ and 
the time from which limitation begins to 
run is, “when the contract is broken, or 
(where there are successive breaches) when 
the breach in respest of which the snit 
is instituted occurs.”” Now, whatever might 
be supposed, at first sight, on reading the 
language of that Article, it is clear, upon 
the authorities, that it is not limited to 
the case of damages for breach of contract, 
and that it is applicable to a case of 
liability onder a simple debt dus, a 
liability such as, under the old law, was 
discussed by Me. Justice Macpherson in a 
case cited by Mr. Pugh in reply [Parbati 
Charan Mookerjee v, Ramnaraywn Matilal «/) l, 


(7) 5 B. L. R. 398; 16 W. R. 164 note, 
l4 ns ° 
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a liability such as is spoken of by their 
Lordships of the Judicial Committee of the 
Privy Council in referring to the Indian 
decisions on the words of the old Act of 
1859 in the case of Oukur Pershad Bustooree 


v. Musammat Foolcoomaree Bebee (8). The 
words of the old Act (Act XIV of 
1859, -section 9) are, suits brought to 


recover money lent or interest or for the 
breach of any contract,” and it is clear, 
we think, upon the language of that 
decision, that so far as that case goes, it 
is an authority for the proposition that 
the words in the old Act of 1859, similar 
to those in Article 115 of the present Act, 
are applicable to the case of a debt due. 

In the present case, this is the nature 
of the obligation that arose against the 
defendant immediately on the execution of 
the guarantee, and we think-that limita- 
tion ran from that date, and that, there- 
fore, the suit was barred under section 115 
and that the appeal must be dismissed 
with costs. 

Appeal dismissed. 


(8) 16 W. R. (P.C.) 35; 14 M. L A. 184; 10 B. L. R. 
15; 2 Sar, P. C. J. 703; 20 B. R. 787. 





CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deca Nos, 1211 
AND 2007 vo 2037 or 1913 AND 
1818 ro 1334 or 1914. 

August 25, 4915. 

Present: —Justice Sir Asatosh Mookerjee, 
Kr., and Mr. Justice Cuming., 
DWIJENDRA NATH ROY JHACDAURI 
AND ANOSHER — PLAINTIFFS - APPELLANTS 
YOENS US 
AETAB DDI SARDAR AND OTHERS—~ 
DerenvsNtTs-—ResPUNDENTS 
AND 
NARENDRA NATH MITRA AND OTHERS 
_~ DEFANDANIS— APPELLANTS 
tENSUS 
DWIJENDRA NATH -OY CHAUDHURI 


AND ANOTHER — PualyTiIFES — RESPO VDENTS, 

Landiord ‘and tenant—Termination of tenancy — 
Eviction of tennint, what constitutes—Eviction, con. 
sequences of Bengal Tenancy Act | VIII B. C. of 1885), 
s. 104, suit under—Burden of proof. 

A. tenancy is not terminated by the Tandlord’s 
evictiog ofthe tenant from a part or whole of the 
land of tho.tenancy. [p. 211. col. 1.) 
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` Sucheviction entails a suspension of the entire rent 
while the eviction lasts, whether the tenant remaina 
in possession of the residue or not, and the tenant 
is not discharged from the performance of his 
covenants other than payment of the rent, such as 
a covenant to repair. [p. 211, cols. 1&2.] 

NO question of apportionment arises where there 
has been a partial eviction by the landlord, as the 
entire rent is suspended [p. 211, col. 2.] 

In order to suspend the rent the eviction need 
not be by forcible dispossession. [p. 212, col. 2,] 

To constitute an eviction it is not necessary that 
there should be an actual physical expulsion by 
force or violence from any part of the premises; any 
act of a permanent character done by the landlord 
or his agent with. the intention of depriving the 
tenant of the enjoyment of the demised premises or 
any part thereof operates as an eviction. |p. 212, col. 
ry 
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the onus is ontirely upon the plaintiff, not only to 
prove that the entries in the Record of Rights are 
not correct as they stand, but also to establish in 
what respect they are incorrect and how they 
should be amended; if he is unable to do this his suit 
must fail, and he is not entitled to a declaration 
that a specific entry in the Record of Rights is not 
correct on merely proving its incorrectness as it 
stands. [p. 212, col. 2; p. 218, col. 1.] 

Appeals against the decrees of the Snb- 
ordinate Judge, Khulna, dated the 2nd Decem- 
ber 1912, affirming, modifying or reversing 
those of the Munsif, Satkhira, dated the 
2nd March 1911. 

Babus Dwarka Nath Ohuckerbutty, Girija 
Prasanna Roy Chowdhury and Bhudhar Haldar, 
for the- Appellants in the lst group and 
for the Respondents in the 2nd group. 


Sir S. P. Senha, Babus Narendra Chandra . 


Bose and Satyendra Nath Mitra, for the 
Respondents inthe Ist group and for the 
Appellauts in the 2nd group. 

Babu Braj Mohan Majumdar, for the 
Respondents in the Ist group. 


JUDGMENT.—These 99 appeals arise 
out of as many suits, instituted ander section 
106 of the Bengal Tenancy Act, originally 
before a Revenue officer, but, under the first 
proviso to that section, subsequently transfer- 
red to the Civil Court, The plaintiffs seek 
relief in respect of alleged omissions made 
by the Settlement Officer in the Record of 
Rights finally published onthe 16th April 
1909, 

The lands in dispute are comprised in 
Dihi Bhadra, Purgana Baran, an estate 
bearing Tauzi No. 132 on the revenue roll 
of the Collector of Kbulna. The Mitters 
and the Lahas are each entitled to a four- 
anpas share in the estato. The remaining 
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eight-annas suare was originally vested in 
the Roy Chowdhuries of Satkhira; the 
plaintiffs, who represent one branch of that 
family, are now entitled to a three-annas 
share, and, some of the defendants, who 
represent the other branch of the family, 
are entitled to the residue of five-annas 
share. The grievance of the plaintiffs is 
that though they are thus admittedly a 
three-annas shareholders in the lands, yet 
no rent has been entered in the Record of 
Rights as payable to them by thestenants. 
The precise question in controversy may 
be illustrated by reference to the details 
in one case, represented by the entry No. 65 
in the Record of Rights. The seventh column 
shows that the area in the occupation of 
the tenants is 20 bighas. The eighth column 
shows that the rent payable in respect of 
the land in the cccupation of the tenants is 
Rs. 31-12-19 gundas. The twelfth column 
shows that the Lahas are entitled to receive, 
out of this sum, Rs. 9-12-12 gundas, the 
Mitters Rs, 9-12-12 and the Roy Chowdhnries, 
the co-sharers of the plaintiffs, Rs 12-3-15 


gundas, The plaintiffs seek a declaration 
that the entries in the eighth and 
twelfth columns are erroneous, because 


incomplete, and pray that they be amended 
in the manner following, namely, that in the 
eighth column the rent payable be shown, not 
as Rs, 31-12-19, but as Rs. 39-2-8 gundas 
and in the twelfth column, an additional 
entry be madeto the effect that Rs. 7-5-9 
gundas is payable as rent to the plaintiffs, 
lt is worthy of note that the plaintiffs do not 
seek a declaration that the entry jn the 
seventh column as to the area of the lands 
in the occupation of the tenants is er- 
roneous, 


The defendants resist the claim, substan- 
tially on the ground that the predecessors 
of the plaintiffs had, in or about the year 
1853, dispossessed their co sharers as. also 
the predecessors of the tenants from the 
lands comprised in the various tenancies and 
had absorbed them in a garden known as 
Shibnagar Bagan. Their eontention in 
essence is that the effect of this action on 
the part of the predecessors of the plaintiffs 
had been to suspend the rent, otherwise pay- 
able to them, and that, in respect of the resi- 
due of the lands left in the oconpation of. the 
tenants, the vent is payable only to the 
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thirtegn-annas , landlord, as ragorded by the 
Settlement Officer, 


The Trial Court found _this defence 
established in the case of all the tenancies 
and dismissed the suits. On appeal, the 
Subordinate Judge has confirmed the decrees 
in 32 suits; but in the other 67 suits, he 
has either varied or set aside the decrees 
of the Primary Court. The result is that 
the plaintiffs have appealed against the 
concutrent ,decisions of the Courts below in 
32 suits and the defendants have appealed 
in 67 suits where the decree of the Sub- 
Ordinate Judge modifies or reverses the decree 
of the Trial Court, The judgments of the 
Courts below are not remarkable for lucidity, 
and this may be due to the circumstance 
that numerous suits were by consent of 
parties tried together. But we are of opinion 
that itis not dificult to determine what 
the Courts below have in essence found. 


“One important question in controversy in 
the Courts below was as to the effect of 
eviction by a landlord of a tenant from a 
part or whole of the land of his tenancy. 
In the Primary Court, the view found 
acceptance that the effect of such eviction is 
to dissolve the relationship of landlord and 
tenant; and there are indications in the 
judgment of the Subordinate ‘Judge that 
he possibly held that the eviction operated 
as adverse possession by the landlord against 
the tenant. In our opinion, there is no 
room for controversy that the tenancy is 
not terminated by eviction. If this view 
were hot adopted, the result waali follow 
that a landlord, by reason of the eviezion 
itself (that is, his own weongfal act), would 
become forthwith entitled to treat the 
tenant as a trespasser and eject him from 
the entire holding, even if the eviction has 
been only from a portion therenf, a position 
which cannot be justified on any conceivable 
principle of law. The true position is that 
the eviction of the tenant, whether from 
part of the demised premises or from the 
whole, entails a suspension of the entire 
rent while the eviction lasts, whether the 
tenant remains in possession of the residue 
or not; the tenancy, ho wever, is not theraby 
-erminated, nor is the tenant discharged 
rom the parformaace of his covenants other 
han payment of the rent, such as a cuvenaot 
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to vepaic: Hodgskin v. Queenborough (L) 
Pellatt v. Boosey (2); {Morrison v. Chadwick 
(3); Newlon v. Allin (4), 


Now in the cases before us the Courts 
bslow have found that in or about the year 
1853, the predesessor of the plaintiffs did 
dispossess the predecessors of the tenant 
defendants from portions of the lands of 
their tenancies. It is at this distance of 
time impossible to determine with accuracy 
how much land ‘was taken away from each 
of these holdings and absorbed in the 
garden The plaintiffs, however, have argued 
before this Court thatin order to determine 
their rights it is obligatory upon the Court 
to investigate precisely how much land was 
taken away by them from the tenants. In 
our Opinion, it is not necessary to adopt 
such a course. Whether the lands which 
were taken by the predecessors of the 
plaintiffs from the predecessors of the 
tenant defendants did or did not accurately 
correspond, in each instance, to a three-annas 
share of the land comprised in each tenancy, 
the result is the same; because, by reason 
of this eviction, so long as it continued—and 
it has continued up to the present time— 
the plaintiffs could not claim from the tenants 
the rent otherwise payable to them as 
landlords; no question of apportionment 
arisg3, for, where there has been an eviction, 
the entire rent is suspended. Gonsequently, 
at the date when the proceedings under 
the tenth chapter of the Bengal Tenansy 
Act tok place and the RKecord of Rights 
wag prepared, no rent was in law payable 
to the plaintiffs by the tenant defendants. | 
In this view, the Settlement Odicar could 
not possibly make an entry in the Reeord 
of Rights to the effect that rent is payable 
by the tenant defendants to the plaintiffs, 
Clause (ey of sectioa 102 shows that itis 
the duty of the Settlement Otfzer to enter 
in the Record of Rights the rent payable at 
the time the Record of Rights is in course 
of preparation. This has been  placad 


(1) (1739) Willes 129; 125 H. R, 10913. 

(2) ( 862) 3L u J.O. P. 841; 8 Jur, (N. 8.) L197; 
136 R. R. 832. 

(3) (ISk) 7C. R. 263,75 R R. 627. ISLC. P, 
133; 13 Jar B33 5 Dovl & L. 547 L37 E R. 197. 

4) (ASIN LQ B. 3131 58D. bh 10 LJ. Q.B, 
179; 6 Jur. 93; 113 E. R. 1231. 
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beyond controversy by Act IIT of 1898, B.C.; 
but it may be pointed out that the section, 
as it stood before the amendment, has been 
interpreted in the same sense in the case 
of Sri Narain Thakur y. Maharaja Sir Luchmesh- 
war Singh Bahadoor (5). Consequently, the 
problem before the Settlement Officer was 
to determine what rent, if any, was pay- 
able by the tenants to the plaintiffs. He 
came to the conolusion that no rent was 
so payable, because the plaintiffs had evicted 
the defendants from portions of the lands 
of their tenancies. The Court of first 
instance took the same view in all the 
suits, and, there can, in our opinion, 
be no doubt that the broad justice of 
the cases is on the side of the tenants. 
They were deprived by the plaintiffs of 
portiuns of their lands more than 60 years 
ago; the Settlement Officer has shown in 
- the Record of Rights the actual quantity 
of lands now in their occupation, and the 
- rent paid by them for such lands to the 
thirteen-annas proprietors. The plaintiffs do 
not seek to have the entry as to area altered 
by the inclusion of the lands absorbed by 
them; they desire to have the entry as to 
the rent payable altered ; but the alteration, 
if made, will not represent the true state 
of facts ; it will show that the plaintiffs are 
entitled to rent from the tenants for the 
lands now ip their occupation, which is 
contrary to the facts found. 


We have already stated that the Subordi- 
nate Judge has confirmed the decree of 
the Trial Court in 32 of the suits; there 
can be no doubt, we think, that the con- 
current decision of the two Courts in these 
cases is correct. We have rext to consider 
the 67 cases where the Subordinate Judge 
has varied or reversed the decision of the 
Primary Court. These cases may be divided 
into three groups. Iu the first group are 
comprised four suits, in which the rent 
receipts produced show that the tenants had 
acquiesced in the eviction effected by the 
plaintiffs, as they had been allowed reduz- 
tion of rent for the land taken away from 
them. This clearly makes no differance in 
the position of the tenants. The Suabordi- 
nate Judge holds that ia order to suspend 
the rent, the eviction must be forcible dis- 


(5) 60. W. N. 502. 
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possession, Itis well settled, however, that 
the dispossession need not be by violence.. 
To constitute an eviction, it is not neces- 
sary that there should be an actual physical 
expulsion by force or violence from any 
part of the premises ; any act of a permanent 
character done by the landlord or his agent 
with the intention of depriving the tenant 
of the enjoyment of the demised premises 
or any part thereof operates as an eviction: 
Upton v. Townend (6); Henderson v. Mears (7) 
and Baynton v. Morgan (8). The résult to the 
tenant is precisely the same, whether he 
is expelled by violence or is obliged, from 
the exigencies of the situation, to submit 
quietly to the high-handed ast! of a powerful 
landlord. i - 

In the second group are comprised 27 
suits, whera the Subordinate Judge has 
found that rent had been realized from the 
defendants by the plaintiffs up to 1883, 
and not later, as the collection papers of 
the subsequent period were fabricated and 
could not be trusted.~ The position then 
is that rent is shown to have been paid 
not later than 1883. Under the circumstances 
it was clearly open to the Settlement Officer - 
to hold that no rent was proved to have 
been payable in 1909 when the Record of 
Rights was made. It is, we think, impos- 
sible to hold that the entry made by the 
Settlement Officer is erroneous and should 
be amended. In the third group are 
comprised 36 suits, wherethe Subordinate 
Judge has arrived at an extraordinary 
conclusion. He has held that the evidence 
indicates that the entries made iu the 
Record of Rights are erroneous, but that 
the plaintiffs are not able to establish how 
the entries should be amended. He bas 
overlooked that the burden of proof in 
these cases was entirely upon the plaintiffs. 
The Record of Rights is prima facte correct ; 
but, besides that, the plaintiffs as plaintiffs 
have to establish their allegations. They 
seek a particular declaration. If the evidence 
they adduce is not suffisient to enable the 
Court to hold that the declaration they seek 


~ 


(6) (1835) 17 C. B. 30; 104 R. R. 562; 26 L, J. O. P. 
44; 1 Jur. (x. s.) 1089; 139 E R. 976. 

(7) (1859 28 L 4. Q B.305:7 W.R. 554. 

(8) (881 22 Q. R D.74 58 Ld. Q B 189; 37 

IR. 14: 68 J, P. 168. 
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should to made, the only course open is-to 
dismiss the suits. We are unable to appreciate 
how any decree of the kind made by the 
Subordinate -Judge could possibly have been 
made. The result of the decree is that 
the whole matter is left in uncertainty ; 
the Record of Rights is pronounced to be 
incorrect; but the Sabordinate Judge is not 
able to specify how the entries in the 
Record of Rights should be amended. Ina 
suit under Section 106 of the Bengal Tenancy 
Act, the plaintiff is not entitled to a de. 
claration that a specific entry in the Record 
of Rights is not correct as it stands; he maost 
go further and establish in what respect 
it is incorrect and how it should be amendei ; 
if be is unable to do this, his suit must fail. 
Our coriclusion is that in the cases where 
the Subordinate Judge has reversed or 
modified the decree of the Court of first in- 
stance his decree cannot be supported. 

The result is that Appeals Nos. 1211 and 
2007 to 2037 of 1913 aredismiased with costs; 
Appeals Nos. 1318 to 1384 of 1914 are 
allowed and the decision of the First Court 
in each ‘case is restored with costs of all the 
Courts. We assegs the hearing fee in this 
Court in each case at rupees eight only, 


Appeals Nos, 1211 and 2007 to 2037 
of 1913 dismissed : Appeals Nos. 1818 
to 1384 of 1914 allowed. 


CALCUTTA HIGH COTRT. 
Letrers Patent Apprat No. 98 or 1913. 
May 80, 1916. 

Present:—-Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asntosh 
Mookerjee, Kr. 

MOHIM CHANDRA DEB CHOWDHURY 
AND OTHERS-— DEFANDANTS— APPELLANTS 
VOETIUS 
PYARI LAL DAS AND ANOTHER— 
Poaintiers— RESPONDENTS, 

Assam Land and Revenue Regulation (I of 1886), 
ss, 63, 67, 7O0~Sale for arrears of vevenue— 
Adverse possessor of portion of estate, rights and Uabiti- 
ties of-—-Incumbrance—-Limitation Act (IX of 1908), 
Sch. I, Arts, 121, 142, applicability of. 

Persons who have held part of an estate in adverse 
possession for more than twelve years, before its sale 

-ynder the Assam Land and Revenue Regulation for 
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default in the payment of revenue, are in the position 
of defaulters within the meaning of section 67 of the 
Regulation, so that theirinterest in the land which they 
have acquired by adverse possession is liablo to be 
sold under section 70 of the Regulation and passes 
to the purchasers at the sale. [p. 217, col. 1; p. 218, 
col. 2; p. 219, col. 1.] 


“~ The interest acquired by such adverse possession 


is not an incumbrance within the meaning of Article 
121 of the Limitation Act. Consequently, a suit 
brought by the auction-purchaser to recover passes- 
sion of the land so held in adverse possession is 
governed by Article 142, and not by Article 121 of 
the Limitation Act, [p. 217, col. 25 p. 219, col. 1.] 

Letters patent appeal against the following 
decision of Mr Justive Sharfuddin, dated the 
9th July 1913, in Appeal from Appellate 
Decree No. 1777 of 1911, against the decree 
of the Subordinate Judge, Ist Court, Sylhet, 
dated the 3lst March 1911, modifying that of 
the Munsif, lst Court, Habiganj, dated the 
15th August 1910:— 

“The present appeal is on behalf of the 
represetitatives-in-interest of defendant No. 5 
ana on behalf of defendant No. 10. 

The plaintiffs? case is that the land tn 
suit appertains to taluk No, 12, Shibaram, 
which was sold for arrears of revenue and 
purchased by the plaintiff No. 1 on 7th 
September 1895, which sale was confirmed 
on 22nd November 1895 and the delivery 
of possession followed on 22nd July 1897. 
Three other persons, viz., Kantu Mohan Roy, 


‘Santosh Roy and Kunja Mohan Roy had 


four-annas share in the land jointly with 
the plaintiff No. 1. These three other 
persons conveyed that share to the plaintiff 
No. 2. The plaintiffs further allege that 
the defendants were the defaulting proprie- 
tors of the land in suit, who have been in 
wrongful possession of that land and have 
kept the plaintiffs out of it; the plaintiffs, 
therefore, instituted. the present suit for 
recovery of possession of the land in suit 
and for mesne profits for the years 1313 to 
1314 B. S. 


For the purposes of the present appeal 
this Court is concerned with only some of 
the objections raised by the defendants and 
they are these: (1) That tbe defendants 
are not the defaulting proprietors of the taluk 
Shiharum and its purchase by the plaintiffs 
is subject to defendants’ encumbrances. (2) 
That tHe land in suit appertains partly to 
Haria Kandi and partly to Shasthirpar, 
which lies to the north of Haria Kandi 


» 
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and isseparated ‘by a ridge and that the 
land lying to the north of the said ridge 
appertains to Taluk No. 1, Adam Raja, and 
that the land lying to the south of it apper- 
tains to Taluk No.6, Durga Ram. 

A Commissioner was appointed by the 
First Court who found that the land to the 
south appertained to Teluk Durga Ram and 
that to the north appertained to the plaint- 
iff’s taluk -Shibaram. This finding by the 
Commissioner has been accepted by the lower 
Appellate Court as correct, 

The defendants also allege that they were 
in adverse possession of the land in suit for 
over twelve years against the proprietors of 
the estate sold. 

“The First Court held that the defendants 
Nos. 5 and 10 had been in possession for more 
than twelve years adversely to the proprietors 
of the estate and hence the- plaintiffs who 
were the purchasers of the estate at revenue 
sale could not claim recovery of possession, 
as their claim was barred by the law of 
limitation. 

The plaintiffs appealed to the lower Ap- 
pellate Court, which held that although de- 
fendants Nos. 5 and 10 had acquired title 
by adverse possession, they, by the acquisition 
of their title, were to be treated as defaulters 
and it further held that as such the period 
of limitation ¿would begin to run against the 
plaintiffs from the date of delivery of pos- 
session, which was within twelve’ years; that 
Court, on the above grounds, decreed the 
suit against defendants Nos. 5 and 10. 

The above defendants have now appealed 
to this Court on the ground that the plaint- 
iff? suit was barred by the Statute of 
Limitation and that the defendants should 
not have been treated as defaulters, 

‘This suit was- instituted in the Munsif’s 
Court of Habiganj which is in Sylhet and 
is, therefore; governed by the Assam Land 
and Revenue Regulation, I of 1884, and not 
by the Bengal Sale Act, XI of 1859, 

Section 63 of the above Regulation provides 
as follows:— 


re | "ow 

All persons who have been in possession 
of the estate or avy part of it during any 
portion of the agricultural year in respect 
of which the revenue is payable” are jointly 
and severally lable for it. The above pro- 
vision isclear. It seems to me that if a person 
is in possession of an estate or any part 
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of it during any portion of the agricultural 
year, in respect of which the revenue: is 
payable, he is jointly and severally: liable 
for it; and it is immaterial whether he 
asserts that the land in question appertains 
to the taluk sold ar, to any. other talk, 
provided he asserts that he is in possession 
of the whole taluk or any portion of tt, 
adversely to the proprietors of the estate 
sold. 


Section 67 of the same Regulation provides 
that “Land revenne not paid on the date 
when it falls due shall be deemed to be an 
arrear; and every person liable for itshall be 
deemed to be a defaulter,” 

The question to be decided in the present 
appeal is this, viz., whether the defendants 
Nos. 5 and 10 are to be treated as defaulters 
respecting the arrears for the defanlt in pay- 
ment cf which the sale took place. 

From the finding, which is a finding. of 
fact, of the lower Appellate Court it appears 
that the appellants had perfected their title 
by adverse possession for more than twelve 
years before the present default took place 
and the finding to that effect is as follows:— 

“They (defendants) had been in possession 
of that land adversely for more than twelve 
years, from before the default in payment of 
the revenue for which the disputed taluk was 
sold.” The defendants, by adverse possession 
for more than twelve years, had perfected their 
title as proprietors to the extent of their 
possession. That being--so, they had become 
for all intents and purposes rightful proprie- 
tors of the estate to the exteut of their 
possession before the defanit occurred; and 
as such proprietors, the defendants, under the 
Regulation above mentioned, were liable 
jointly and severally to pay the revenue 

The present case is governed by the Assam 
Land and Revenue Regulation and not by the 
Bengal Sale Act, X1 of 1859, 

The defendants by their adverse possession 
had become proprietors of the estate in ques- 
tion to the extent of their possessios and 
under the Regulation they were jointly and 
severally liable to pay the Governuent 
revenue. They failed to do so and wha‘ever 
right they had acquired by adverse p2:ses- 
sion was swept away by the sale. When 
I was abont. to dictate a judgment in the 
present appeal, I was informed by the learned 
Pleader for the appellants that there was 
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au appeal before Richardson and Newbonld, 
JJ., in which a similar point had arisen 
and that I should await the learned 
Judge’s decision in that appeal. The deci- 
sion has beengiven in that appeal and I 
find that that was a case under section 
53 of Act XI of 1859 and had nothing 
to do with the Assam Regulation, and 
besides the facts are ditferent. Under the 
above circumstances the decision of those 
learned Judges does not help me in the 
present appeal. 


- For the above reasons I am cf opinion 
that the judgment of the lower Appellate 
. Court is correct and unassailable. I, there- 
fore, dismiss this appeal with costs.” 


Babu Kumar Sankar Roy, for the Appel- 
jJants.— The position of the defendants is that of 
the holder of anincumbrance, vide Gokul Bagdi 
v. Debendra Nath Sen (1), Mahomed Nasim 
v. Kas Nath Ghose (2). The plvrintiff’s 
purchase being one by an unrecorded pro- 
prietor under section 70 of the Assam Land 
and Revenue Regulation, proviso (3), was 
subject to incumbrance and, therefora, the suit, 
not having been instituted within twelve 
years from the time when the sale became 
final and conclusive, under Article 121 of 
the Schedule of the Limitation Act was barred 
by limitation. 

Althouzh section 63 states: “Land revenue 
payable in respect of any estate shall be 
due jointly and severally from all persons 
who have been in possession of the estate or 
any part of it.......” the words “in possession 
of the estate or any part of it’? ought to be 
construed to refer to persons who profess to 
hold the lands as proprietors of the estate as 
such, and not to those who hold the land 
either as tenants or ‘as appertaining to 
other estates. 


Persons claiming by adverse title have long 
been treated as incumbrance-holders and 
if under section v3, such persons are liable 
for the revenue and as defaulters whose 
interest would pass by the sale, proviso (3) 
to section 70 as to saving of ano nin rancs 
becomes infructuous. 


(1) 11. Ind. Cas. 453; 14 C. L. J. 186. 
(2) 26.0. 194; 3.0, W. N. 108; 13 hind. Dec. (x. S.) 
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Section 63 cannot have the general 
meaning attached to the words “persons in 
possession of the estate or any part of it”, 
for then it would make the interest of any 
man in possession of the lands of the estate, 
whatever that be, pass by a sale under 
section 70, such persons being treated as 
defaulters. 


[ MOOKERJEE, J.—Then it may lead to a 
result that the proprietor of the estate may 
be dispossessed of all the land of the estate 
and the person who sets up adverse posses- 
sion would possess the estate withont being 
liable to pay revenue. | 


Revenue is not in any way jeopardised, 

The estate remains liable and when sold 
passes free of incumbrance and sweeps away 
the interests of the adverse possessor under 
section 70. 

All the older cases have treated adverse 
possession as an incumbrance, excepta few 
later cases, vide Kumar Kalanand Singh v. 
Syed Sarafat Hossein (3), Rahem-ud-din 
y. Bhabangana Debya (4), Jitendra Kumar 
Pal v. Mohendra Chandra Sarma (5); these 
decisions are not quite correct. 


The case of Baikuntha Nath Raz 
v. Basanta Kumari Dasi (6), is not 
against me it only says when the proprietor 
of B holds adversely lands of eC and estate 
B is subsequently sold for arrears of revenue, 
the purchaser does not get the lands of C 
held adversely hy the owner of B. These 
lands do not form part of B and, therefore, 
the purchaser does not get tbem. 


Reliance had been placed by the Conrts 
below upon the ruling reported as Mozuffer 
Wahid v. Abdus Samad (7) and it has been 
held that the suit was not barred by 
limitation, 

This ruling is not applicable, as the defend- 
ants are notin the position of proprietors 
of the estate. Moreover they were not parties 
to the revenue sale and the case of Mer 


(3) 12 C, W. N. 528. 

(4) 1 Ipd. Cas, 81; 13 O, W., N. 407. 
{5)* 37 “Ind. Cas. 239; 240, L. J. 62. 
(6) 34 Ind. Cag, 946; 23 0. p. J. 151, 
(7) 6 0. L. R. 539. 
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Waztruddin v, Lala Deoki Nandan (8), in 
which the case of Mozuffer Wahid v. Abdus 
Samad (7), was cited distinguishes the 
earlier case of Mozufer Wahid v. Abdus 
Samad (7), on that ground and holds that 
limitation will begin to run from the date of 
delivery of possession only against those 
who had been parties to the proceeding for 
delivery of possession, and not against third 
parties, The defendants are neither proprietors 
‘nor parties to the previous proceedings for 
delivery of possession. Therefore, limitation 
cannot run against them from the date of 
delivery of possession, but they come under 
Article 121 and the suit is barred. 
JUDGMENT, 

SANDERSON, O. J.—This is a case in which 
we had the benefit of a very able and learned 
argument on behalf of the appellants, but 
I do not think myself that there is very 
much difficulty in the case: and, further 
than that, 1 think it is directly covered by 
authority. In the Courtof first instance the 
suit was dismissed, The learned Judge of 
the first Appellate Court decreed the suit, 
and Mr. Justice Sharfuddin affirmed that 
judgment, 

The suit’ was brought for possession of 
certain land. The plaintiffs bought at a sale 
held by the Government for arrears of 
revenue, The material dates were as fol- 
‘lows:—the sale was on the 7th of September 
-1895; the sale was confirmed on the 22nd 
of November 185; the certificate was granted 
on the Sth of October 1£96, and symbolical 
possession was given to the plaintiffs on the 
22nd of July 1897. The suit was brought 
on the 22nd of July 1909, just within twelve 
years after the date when symbolical posses- 
.810n was given to the plaintiffs. 


. Two points arise in this case: the first one, 
upon the meaning cf section 63 of Regulation 
I of 1886 (the Assam Land and Revenue 
Regulation, 1886), and secondly, whether the 
‘plaintiffs’ claim is barred by the Statute of 
Limitation. Section 63 cays: “Land revenue 
payable in respect of any estate shall ke 
due jointly and severally from all persong 
who bave been in possession of the estate 
or any part of it during any portion cf 
the agricnltural year in respect cf which 
that revenue is payable.” It has _ been 


(8) 6 0. L. J, 472, 
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found as a fact that the land in question 
was part of the estate which was sold by 
the Government in respect of the arrears 
of revenue. But it was alleged by the 
learned Vakil forthe appellants that it was 
held by the defendants as appertaining to 
another estate and not to the estate which 
the Government was selling. I ought , to 
have mentioned that the defendants’ claim 
to the title to this land was based upon 
adverse possession for more than “ twelve 
years. Now, as I have said, it has been - 
found that the lard in question was part 
of the estate which had been sold and it 
cannot be denied that the defendants were 
also in possession of that part of the estate, 
and they were in possession of that part 
of the estate by reason of the adverse 
possession which they had had for over 
twelve years. 


Now, having regard to what was said 
by the learned Vakil in his argument, viz., 
that if we were to decide this case in favour 
of the plaintiffs, we should be deciding 
that the ordirary occupancy tenant could be 
liable for the revenue, | wish to say quite 
distinctly that I am now. deciding this case 
upon the facts of this case, net intending 
to cover any other case of different facts, 
The facts are that the defendants were in 
possession of the property, claiming to- be 
owners.thereof by reason of adverse possession 
for more than twelve years. Now, as J] 
read this section, the intention of the 
Legislature was that Government or the 
Revenue Department should not bave to 
go hunting up and down the country the 
persons who are liable to pay revenue, and, 
therefore, they previded that the revenue 
should be raid by all persons who have 
been in possession of tlhe estate or any 
part of: it during” any portion of the 
apriculinral year in respect of which that 
revenue is payable. As I have said, it has 
been feurd that the property in question 
was part of the estate which was sold, 
and it cannot be denied that the defcndarts 
were jn scival pessession. To my wind, 
the care clearly ecwes within the meaning 
of that sectionard consequently thc ceferd- 
ants kecame Cefaulters by reason of section 
67. which says:—‘Land revenne not raid 
cn the date when it falls due shall be 
deemed to be an arrear; and every person 
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liable for it shall be . deemed “to be a 
defaulter” I do not really think that I 
should have taken the trouble to express 
my judgment at such length, except out 
of deference to the argiment of the learned 
Vakil, for, I think, the case is covered by 
the derision of my learned brothers 
Mr. Justice Mookerjee and Mr. Justice 
Rishardson in the case of Aftar Alt v, 
Rrojendra Kishore Roy (9), which is unreport- 
ed and ,which was referred to hy my 
learned brother Mr. Justice §Mookerjee 
during the course of the argument; and it 
is In accordance with the conclusion at 
which I have arrived. The defendants 
being defaulters within the meaning of section 


67, their interest in the land, which 
they had acquired by adverse possession 
was liable to be sold under section 70 


of the same Regulation and that being 
so, their title and interest passed to 
the plaintiffs who were purchasers at that 
sale. That disposes of the first point. 


The only other’ question is, whether the 
suit was brought within the time given 
by the Statnte of Limitation. There again, 
this matter is covered by authority, pro- 
vided that the defendants were defaulters 
within the meaning of section 67, That 
authority is the case of Mozuffer Wahid v. 
Abdus Samad (7), The head-note there is as 
follows: “Where land is sold onder Act 
XI of 1859 for arrears of Government 
revenue, the purchaser, who has been put 
in symbolical possession by the proclamation 
of the Collector, is entitled to sue for 
actual possession of the land within twelve 
years from the date of such symbolical 
` possession.” That exactly covers the point 
in this case. The reason upon which 
that judgment war based is to be found at 
the bottom of page 541, where it is said: 
“Under the Aot the Collector was direct- 
‘ed, In a certain’ case, to give possession 
by proclamation. He did in this case, by 
proclamation on the 3rd August 1864, give 
possession to the plaintiffs, and on the 
authority of the case quoted ard upon 
general principles, we are of opinion that 
the proclamation was an act of possession 
by the plaintiffs, and that they are entitl- 


(9) 37 Ind. Cas, 252; 24 O, I. J, 60, 
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ed to date their suit from the 3rd August 
1£64, and that inasmuch as they instituted 
their suit on the 17th July 1876 they 
are in time.” Substituting the datea in 
this case for the dates which are given in 
the decision which I have just read, that 
is an authority directly in point, and I intend 
to follow that authority and to hold that 
as long as the suit was brought within twelve 
years from the date upon which the Col. 
lector gave symbolical possession to the 
plaintiffs, the suit is brought within time. 
Inasmuch as it is not disputed that it 
was on the v2nd of July 1897 that the 
plaintiffs got symbolical possession and 
the suit was brought by them on the 
22nd of July 1899, just within the 
twelve years, I think the suit was in time. 

For these reasons I think the appeal should 
be disnissed, but without costs, no one 
appearing for the respondent. 

Mooxerjes, J.—I agree thatthe decree 
awarded to the plaintiffs by the Subordinate 
Judge, which has been affirmed by Mr. Justice 
Sharfuddin, cannot be successfully assailed, 


The plaintiffs seek to recover possession 
of the disputed land, on the strength of 
title by purchase at a sale for arrears of 
revenue held on the 7th September 1895 
under section 70 of the Assam Land and 
Revenue Regulation, 1526. Under section 
80, the sale became final on the 5th Novem- 
ber 1895, though it was not confirmed 
till the 22nd November 1895. The sale 
certificate was granted on the &th October 
1896 and possession was delivered to the 
purchaser under section £5, on the 22nd 
July 1897. On the 22nd July 1909, the 
plaintiffs instituted this suit to recover posses- 
sion of the land from the defendants on 
the allegation that if was comprised in 
Taluk Shibaram purchased by them on the 
7th September 1895. ‘Fhe defendants resist. 
ed the claim on the ground that the 
land was comprised in their Taluks Durga. 
and had been in 
their cecapation, from a time long anterior 
to the revenue sale of Taluk Shibaram, which 
was the root of the title of the plaintiffs, 
They also pleaded that the sait was barred 
by limitati n. The Court of firat instance 
dismissed the suit, upon appeal the Snb- 
ordinate Judge decreed the suit in part, that 
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included in Taluk Shibaram ; and his decree 
has been affirmed by Mr, Justice Sharfuaddin. 

On the present appeal, the defendants 
have contended that the suit is barred by 
limitation under Article 121 of the Schedule 
to the Limitation Act, inasmuch as they 
had been in adverse possession of the decreed 
lands for the statutory period, on the 
assertion that the lands were included in their 
property. Article 121 provides “that a suit 
to avoid ineumbrances.,..in an entire estate 
sold for arrears of Government revenne” must 
be instituted within twelve years from the 
date “when the sale becomes final and 
conclusive.” The-contention of the appel- 
lants in substance is that as the sale be- 
came final and conclusive on the sth Novem- 
ber .1895, the present suit, instituted on 
the 22nd July 1909, is barred by limita- 
tion. This raises the question of the status 
of the defendants and the effect of the re- 
venue sale on their rights. Mr. Justice 
Sharfuddin, in concurrence with the Sub- 
ordinate Judge, has held that the effect of 
the adverse possession of the defendants, 
which had lasted for a period of more 
than twelve years before the date of the revenue 
sale, was to constitute them joint proprietors 
of Taluk Shibaram; they were consequently 
in the position of defaulting proprietors, 
whose interest was swept away by the 
revenue sales This conclusion has been 
controverted by the appellants, who have 
argued that by adverse possession they had 
acquired the status merely of encumbrancers 
whose interest could be annulled only within 
twelve years from the date when the sale be- 
came final. In support of this contention, re- 
liance has been placed upon-the case of Gokul 
Bag li vy. Debendra Nath Sen (1), where the 
meaning of the term “encumbrance”, 
as used in various Statutes, more or less 
analogous to tke Assam Land and Revenue 
Regulation, 1866, was discussed, as also to 
the decision: in Mahomed Nasim v. Kasi Nath 
Ghose (2), where the effect of a sale for arrears 
of revenue under the Regulation was con- 
sidered. In my opinion the contention of 
the appellants is not well founded. The 
effect of the adverse possession of the de- 
fendants was, under section 28 of the Limi- 
tation Act, to extinguish the interest of 
the proprietors of Taluk Shibaram in 
the disputed land upon the expiry of the 
statutory period, The defendants thus acquir- 
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ed the proprietary interest in Taluk Shibaram 
with regard to the dispnted land, although 
they professed to hold the land as an integral 
part of their property: Gossain Das Ohunder 
v. Issur Ohuntder Nath (:0); Jagrani 
Bibi v. Ganesht (11). In this view, the 
defendants were persons in posession of 
the Taluk Shibaram and were jointly hable 
to pay the Government revenue therefor. 
This follows from a plain reading of sec- 
tion 63, which provides that “Land revenue 
payable in respect of any estate shall be 
due jointly and severally from all persons 
who have been in possession of the estate 
or any part of it during any portion of 
the agricultural year in respect of which 
that revenue is payable.” Weare invited 
to place a narrow construction upon this 
section and to restrict’ its application to 
eases where the person in possession pro- 
fesses to hold the land as included in that 
estate. But I cannot read into section 63 
words not to be found there, and I am 
not prepared to adopt the narrow construc-- 
tion put forward by the appellants, The 
result would be obviously 
that interpretation were accepted in the 
case where a proprietor Of an estate might 
be dispossessed of all the lands of the estate ; 
the consequence would be that though a 
person might be in adverse possession of 
the entire estate and might, by lapse of 
time; acquire a proprietary interest in that 
estate, yet he wonld not be liable for pay- 
ment of Government revenue, This un- 
quesiionably would not be consistent , with 
the rules of justice, equity and good con- 
science. Jf we next turn to section 67, we 
Gnd that “Land revenue not paid on the date 
when it falls due shall be deemed to be an 
arrear; and every person liable for.it shall be 
deemed to be a defaulter.” Consequently, 
the effect of the adverse possession of the 
defendants was to constitute them joint 
proprietors of Taluk Shibaram. It follows, 
as a necessary corollary, that with the 
acquisition of that right, they also incurred 
the corresponding liability,, namely, to pay 
Government revenue. This is the view 
which has been adopted by this Court 
in the cases of Aftur Ali v, Brojendra 
Kishore -Roy (9) and Jitendra Kumar 

(10) 3 C. 224; 1 Ind. Deo, (N. s.) 731. 

(11) 3 A.335; A, W. N. (1881) 9; 6 Ind, Jar, 
652; Ind. Dec. (N. 8.) 219, | 
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Pal” v. Mohendra Chandra Sarma (5). 
It may be added that a similar view 


had been previously adopted with regard. 


to the Bengal Revenue Sale Law (Act XI 
of 1839) in the cases of Kumar Kalanand 
Singh v, Syed Sarafat Hossein (3), Rahim- 
ud-din v. Bhabangana Debya (4), Bai 
kuntha Nath Rai v. Basanta Kumari Dasi 
(6). The case of Mahomed Nasim v. Kasi 
Nath Ghose (2) is plainly distinguishable. 
That case*is authority only for the pro- 
position that the interest acquired by a sub- 
ordinate tenure-holder, in respect of lands not 
comprised in his tenure but annexed thereto 
by. encroachment, is that of an encumbrancer; 
but it would be clearly inappropriate to 
describe as an incumbrancer a person who 
has acquired the status ofa proprietor of an 
estate. I. hold accordingly thatthe defend- 
auts 
purchased by the plaintiffs, that they were 
defanlters, and that they held no incumb- 
rance which the plaintiffs were called upon 
to annul by the institution of a suit within 
the period preseribed by Article 1721. 

The question merti arises, by what Article 
of the Limitation Act is the suit governed? 
16 is plain that the rule applicable is 
embodied in Article 142. Possession was 
delivered to the purchasers on the %ł2nd 
July 197; as the -defendants did not quit 
the land, they. must be deemed to have 
dispossessed the plaintiffs on that date, so 
that time ran against the respondents from 
then and not earlier. This view is supported 
by the decision in Mozuffer Wahid v.. abdus 
Samud (7), which was decided in 188v and 
has been accepted as good law ever since: 
Mir Wagiruddin v, Lala Deoki Nandan (8). 
Lam not prepared at this distance of time 
to, question its correctness or to treat the 
matter as res integra, Itis plain that the 
question of limitation is, concluded by 
authority, while the question of title is con- 
cluded by the concurrent findings of the 
lower Courts. The appeal .must. con- 
sequently be dismissed. gi 


- Appeal dismissed. 
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_ PATNA HIGH COURT. 

Secoxp Civit APPEAL No. 79> or 1915. 
February 22, 1917. 
Present:— Mr, Justice Chapman and 

Mr. Justiee Roe. , 

RAM KISHUN JHA—Durenpanr 1st 

Party—APPELLANT 
- VEFEUS 
MAHABIR RAI—Puaintivr, RAM 
KRIPAL RAI AND OTHERS— DEFENDANTS— 
RESPONDENTS. 

Bengal Tenancy Act (VLBI B.C. of 1885), s. 1585B— 
Decree for rent— Decree jor arrears of rent obtained by 
landlords who were not landlords for whole period, 
nature of 

A decree for sums due for rent during a period 
forthe latter part of which the plaintiffs upon the 
record comprised the entire body of landlords and 
for the former part did not comprise the whole body 
of landlords, is a decree for rent within the meaning 
of section 158B of the Bengal Tenancy Act: all 
that.is required under that ‘section being that at the 
time of the making of the decree the whole body of 
the landlords must be on the record. [p. £20, col. 17 

Narain Uddin v. Srimanta Ghose, 29 C., 219 at p. 225, 
referred to, 

Appeal against the decision of the Dis- 
trict Judge, Darbhanga, dated the l4th 
November 1914, reversing that of the 
Monsif, 2nd Court, Darbhanga, dated the 
19th March 3914. 

FACTS.—The plaintiffs instituted the aut 
for recovery of possession of certain lands 
which they claimed by virtue.of a purchase, 
dated 25th November 1£03,¢in execution 
of a decree on a mortgage, The defendant 
first party claimed to be in possession of 
the lands by virtue of a purchase in execu- 
tion cf what was alleged to be a decree 
obtained by defendarts second party on lOth 
February 1910. ‘The first Court dismissed 
the suit, holding that the decree in execution 
of which the defendant first party purchased 
the lands wasa rent-decree. The District 
Judge on appeal held that although atthe 
time cf the suit the plaintiffs (če, in the 
rent suit) were the entire body of landlords, 
they were.not so in respect of the whole period 
of the claim, and, therefore, thedefendant first 
party must be held to be a purchaser inexecu- 
tion of a money-decree, and decreed the suit. 

Mr. Sharoshi Charan Mitra, for the Appel- 
lant. 

Mr. Murari Prasad, for the Respondents. 


JUDGMENT. 
—The short point for deeision in 


Ror, J 


‘this case is whether a decree for sums due 
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for rent during a period for the later part 
of which the plaintiffs upon the record 
comprised the entire body of landlords and 
for the former part did not comprise tha 
whole body of landlords, is a decree ‘for 
rent within the meaning of section 168B 
of the Bengal Tenancy Act. Upon the 
plain meaning of the section all that is 
required is that at the time of making of 
the decree the whole body of the landlords 
must be on the record. If the plaintiffs 
constitute the whole body of landlords, as 
existent at the date of the decree, the 
decree is a decree within the meaning of 
section 158 B. 

Our attention has been invited, as the 
attention of the lower Court was invited, 
to the case of Narain Uddin v. Srimanta 
Ghose (1). In drawing attention to this 
case it seems to me that the respondents 
have overlooked the remarks of Mr. Justice 
Banerjee on page 222. It is clear from 
those remarks that he was of the opinion 
which I have expressed, 

I would allow this appeal and set aside 
the order of the learned District Judge 
and direct that the suit be dismissed with 
costs, the decree of the learned Munsif 
being restored. The respondents will pay 
the costs also of the District Court and of 
this Court. 


e 
CHAPMAN, J.— I agree. 


Appeal allowed. 
(1) 29 0. 219 at p, 222. 


MADRAS HIGH COURT. 
FULL BENCH. 


Seconp Crvin AprpeaL No. 1965 or 1914. 
November 28, 1916. 
Present:—Sir John Wallis, Kt., Chief Justice, 
Mr, Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
DORAISAMI PADAYACHI AND ANOTHER 
— PLAINTIFFS—APPELLANTS 


. CETSUB 
VAITHILINGA PADAYACHI (prap) AND 
OTHERS- DEFEX DANTS—— RESPONDENTS. 

Contract Act (IX of 1872), 3. 25——“ Debt”, meaning 
of—Promise to pay whatever ts found aus whether 
promise to pay debt. 

The word “debt” used in section 24 of the Contract 
Act must be taken to have been used in its ordinary 
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meanin? of a sum payable in respect of a money 
a recoverable by action. [p. 22], col. 2; p. 222, 
col. 1 

Sabju Sahib v. Noordin Sahib, 22 M. 
Dec. (x 3.) 99, referred to. 

A promise to pay any amount which might be 
found due by the arbitrator on taking the accounts 
of the partnership between the parties does not 
amount to a promiseto pay a “debt” within the 
pre of section 25 of the Contract Act. [p. 221, 
col, 2, 


Second appeal against the decree of the 
Court of the Subordinate Judge, Kumba- 
konam, in Appeal Suit No. 491 of 1913, 
preferred against that of the District Munsif 
of Shiyali, in Original Suit No. 15 of 1919, 


This second appeal coming on for hearing 
onthe 2nd August 1916 and on the 19th 
September 1916, upon perusing the grounds 
of appeal, the judgments and decrees of the 
lower Appellate Court and the Court of 4Srst 
instance, and upon hearing the arguments of 
Mr. R. Kuppuswami Atyar, for the 
Appellants, and of Mr. 8. Muthiah Mudaliar, 
for the 2nd and $rd Respondents, and 
the 4th Respondent not appearing in person 
or by Pleader, the Court (Seshagiri Aiyar 
and Phillips, JJ.) made the following 


ORDER OF REFERENCE TO A 
FULL BENCH, 


The plaintiffs and defendants are said 
to have been partners. The partnership is 
said to have come to an end in 1905, 
Disputes having arisen between the parties, 
the matter was referred to arbitration in 
January 1907. Nothing was done by the 
arbitrator till September 1910, when, 
according to the plaintiffs, the Ist defend- 
ant in the presence of the plaintiffs gave 


129; 8 Ind. 


“a statement to the arbitrator which is 


marked as Exhibit A. The letter is in 
these terms: “As my sons Govindan and 
Ponnan are not in the village to settle 
the accounts relating to the trade carried 
on by me and Sinan, E shall bring and 
deliver the said two persons at Vilandi- 
dasamudram before to-morrow 10 o'clock, 
and I shall settle the said accounts. In 
default I shall pay the amount due as 
per account together with interest thereon 
at the rate of 3 pies per rupee per day,” 
The arbitrator died in October 19 0. The 
present suit was instituted in 1911. The 
plea of the deferdants is that the suit is 
barred ‘by limitation. Both the Courts 
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below have upheld his plea and have 
dismissed the suit. f 

In second appeal, various points have 
been argued. It is not necessary to refer 
to all of them now. Mr. Kuppuswami 
Aiyar contended that the letter above set 
forth creates a new contract, and that the 
cause of action for the suit arose only on 
the date of Exhibit A. He relies on 
Mrs. O. Simon v. Arogiasamt Pillai ( ), in 
which the learned Judges held that an 
undertaking to pay whatever balance may 
be found due would amount to a promise 
to pay the debt. The decisionin Bollapragada 
Ramamurthy. v. Thammanna Gopayya (2), 
quoted by Mr. Mathiah Muodaliar, may 
possibly be distinguished from the present 
case. The learned Judges in that case 
“ construed the language of section 19 of 
the Indian Limitation Act and held that 
an undertaking to pay whatever the arbitrator 
may decide to be due is not an unconditional 
undertaking so as to give a fresh period 
of limitation. It is open to argument 
that that decision holds that there should 
be an. ascertained amount before a debt 
can be regarded as having been acknow- 
ledged. There are other decisions more in 
point. In Sabu Sahib v. Noordin Sahib 
(3) it was held that the word debi in 
the Succession Certificate Act is used in 
the ordinary sense and. that in order that 
a debt may be predicated, “the claim must 
be one about which there is certainty.” 
This is also the view taken in Bisseswar 
Roy v. Durgadas Mehara (4). 

In this state of the authorities we think 
it desirable that the following ‘question 
should be referred for the decision of a 
Full Bench:— 

Whether the clause in the agreement 
already referred to, ‘I shall pay the amount 
due aS per aczonnt’ is a premise to pay 
a debt satisfying the requirements of 
section 25 of the Indian Contract Act? 


We may point out that, in our opinion, 
the word “amount” in the above clause refers 
to the amount which may be found due 
by the arbitrator. 


(1) 25 Ind Cas. £61;16 M. L. T. 122. 

(2) 35 Ind. Cas, 575; 31 M. L. J. 231; 4L. W. 48; 20 
M. L. T. 129, 

4 22 M. 139; 8 Ind, Deo. (x. s.) 99, 

(4) 32 0. 418. 
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This second appeal came on for hearing 
before the Full Bench on the 28th November 
1916. 

Mr. R..Kuppusami Ayar, for the Appellant. 
—In section 25, Contract Act, the word used 
is “debt”. 

[Warntuls, C. Ji—But the word “debt” is 
always understood to mean a definite sum 
of money. Debt always means a sum certain. | 


Mr. B. Kuppusam: Aityar.—It means an 
obligation to pay money. Mrs. C. Simon v., 
Arogiasamt Pillai (1). An agreement to pay 
whatever sum is due, comes within the 
section. Even tf it is merely taking 
accounts, there is a liability to pay money. 


LSerivasa Alyanaar, J.— Here is a case 
of taking accounts. Can you bring this 
suit in a Small Cause Oourt? The only 
question is whether this is a debt. | 


Mr. R. Kuppusami Atyor.—Are we to cir- 
cumscribe the word “debt” by confining it 
only to liquidated damages? The account to be 
taken is nota new factor apart from the con- 
tract. 


[ Watts, C. J.—You do not know if any- 
thing is due at all till it is found. | 


[ABDUR Ranim, J. — Then on your construc- 
tion there is a promise to pay a debt if 
there is a debt due. | 


[Srinivasa ALYANGAR, J.—In a dissolu- 
tion of partnership, there ise no question 
of a debt due from one partner to another, 
but only taking of accounts 


Billings v. Uncovenanted Service Bank (5) 
and 2 Camp. 161, 


Mr. S. Muthiah Mudaliar, for the Respond- 
ent, was not called upon to reply, 


OPINION,—Assuming, as stated in the 
Order of Reference, that the meaning of 
the letter was that the writer promised 
to pay the amount which might be found 
due by the arbitrator on taking the 
accounts of the partnership, we are clearly 
of opinion that this was not a promise to 
pay a debt within the meaning of section 
¥5 of the Indian Contract Act. We think 
that the word “debt” used in this context 


(5) 3 A. 781; A. W. N. (1881) 69; 2 Ind. Dec. 
(x. Sg] IH, 
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must be ‘taken to have been used in its 
ordinary meaning of a sum payable in respect 
of a money demand recoverable by action. 
See the observations of Subramania Ayyar, J, 
in Sabju Sahib v. Noordin Sahib (3). 
We accordingly answer the question in 
the negative. 
Reference answered in the negative, 
V.R P, 


PATNA HIGH COURT. l 
Seconp UivIL APPEALS Nos. 2053 AND 2054 
or 1915. , 
February 12, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 
Babu MANIRAM SINGH— Puiaintisy 
——APPELUANT 
oe ' VETSUS ; 
AKLOO AHIR and OTHERS— DEFENDANTS 
— RESPONDENS. 
Evidence Act (I of 1872), 3 35—-Village note prepared 
by Settlement Oficer—Lniry as to custom, admissibility 
of Custom, 
An entry as to the existence of a custom made by 
a Settlement Officer in a village note prepared at the 
time of survey ig admissible in evidence, being an 
entry made by a public servant inthe discharge of 
his official duties, : a 
` Appeal against a decision of the Subor- 
dinate Judge; Second Court, at Chapra, 
dated the 19th May 19.5, confirming that 
of the Mounsif, Chapra, dated the 30th 
November 1914. 
FACTS.—The suit was ‘by the -landlord 
for recovery of price of trees alleged to 
have been cut by the defendants-tenants. 
The Munsif dismissed the suit, holding that 
tenants did not cut the trees within three 
years of suit. The Subordinate Judge of 
Chapra, relying on village notes prepared 
by survey authorities, held that trees stand- 
ing onthe thika holdings belonged to the 
tenants exclusively and dismissed the suit. 
“Mr. -Rajendra Prosad, for the Appellant, 
argued that the village mote was not 
admissible in evidence. for the following 
reasons, viz., (:) that it was not required 
to be prepared under the Bengal Tenancy Act; 
(2) that everything done by a punlio officer 
did‘ not come under ‘section 35 of the 
Evidence Act, which requires thatit must 
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bə done in discharge of his official duties, 
that is to say, that it should ba required 
by some law to be done; (3) that the village 
note wus not prepared with the same 
publicity and formality as the Record of 
Rights, and the parties affected by entries 
in the village note were not given -the 
same opportunity of contesting its correctness 
as in the case of a wrong entry in the Record 
of Rights; (4) that even if its preparation 
was sanctioned by the rules framed. by 
the Board of Revenue, it would not come 
under section 35, as it had been held that 
rules not coming under the Bengal Tenancy. 
Act are ultra vires — Secretary of State v, Nitye 
Sengh (1). 


He also referred to the Board's Rules 
(printed in the Survey and Settlement Manual) 
Nos. 617, 383 and the Form relating to 
village notes. l 

Mr, Baikuntha Nath Mitter, for the Re- 
spondents, was not called upon to reply but 
casually referred to Bengal Government 
Rules framed under the Bengal Tenancy Act 
—~Rule No. 90. 


JUDGMENT. 


Ros, J.—The short point for decision in 
these two cases is whether an entry regard- 
ing the rights of landlord and tenant in 
trees“™if recorded in the village note is 
relevant: evidence.. It has not been used in 
the cases before us as presumptive proof 
of the statements made; it is -challenged 
only as not coming within the provisions 
of seetion 35 of the Evidence Act. In my 
view in making an entry of village cusfoms 
in the “village note the Settlement Officer 


is acting as a public servant .in the 
discharge of his official duty. I ‘note that 
in rule $0 of the rules framed by the 


Local Government the final Record of Rights 
is to contain a statement for each village 
of the customs prevalent in each . village, 
and that in sections 457 and 617 of the 
Settlement Manual the Board of Revenue 
has prescribed rules for the guidance of 
officers in collecting statistics which will be . 
incorporated at the close of their investiga- 
tions in the final report. 1 hold that it ig 
the duty of .Settlement Officers to collect 
evidence of custom in each village and 


(1) 21 0.38 at p. 49; 10 Ind. Dec, (xy s.) 658. - 
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that the final result of their investigations, 
when recorded in the village note, is a record 
made by a public servant in the discharge 
of his official duties. 
The appeals should be dismissed with 
costs. 
CHAPMAN, J.—TI agree. 
i Appeals dismissed. 


CALCUTTA HIGH COURT., 
APPEAL FROM APPELLATE Decree No, 173 
or 1912. 

May 16, 1916. 

Present:—Mr. Justice Teunon and 

Mr. Justice Sheepshanks, 
DURGA DAS KHAN anucraers—PLaINTIFES 
-— APPELLANTS ` 
versus 


-ISHAN GHANDRA DEY—Derenpant— 


RESPONDENT. 

_ Hindu Law—~VWill by Hindu widow disposing of her 
woman s eslate—Estoppel-—Acquiescence—Adverse pos- 
session. 

- A Hindu widow having a woman’s estate in a 
property bequeathed it to her daughter to- the 
exclusion of her son, who was granted an allowance 
by the Will with a proviso that in case male children 
be born to the son, they on attaining the age of 25 
yess should succeed to the estate. Under this Will, 
the daughter entered into possession and continued 
in possession until her death, living jointly with the 
son and regularly paying him the allowance granted 
by the Will Neither she nor the son hadany idea 
that the Will was not a valid one; and she never 
set up any other title except the Will and both of them 
-accepted the position conferred on them by the Will: 

Held, (1) that the possession of the daughter was 
not adverse to the son or son's son; [p. 2z5, col. 1 ] 

(2) that by her acceptance of the Will, the daughter 
and her successors-in-title were precluded from 
dispnting the title of the son’s son who was the 
a under the terms of the Will; [p. 225, 
- col. |, 

(3) that the acquiescence of the son in the Will 
did not amount to an estoppel, so as to preclude his 
kon or his successors-in-ritle from disputing the title 
of the daughter under the Will. [p. 224, col. 1.) 

A person who accepts a. position conferred upon 
him by a Will cannot at the same time repudiate 
so much of the Will as conveys an interest to another 
person. [p. 225, col. 1.] 

, Board v. Board, 1674) 90. B. 48; 483 L.J Q. B. 


4; 29 L.T 459; 22 W. R. 206: Rup Chand Ghose v, 


Surbessur Chandra Chunder, 3 O. L. J. 629; 10C; W.N, 
747; 33 O. 915, relied upon, Í 

’ Appeal against the decree of the Additional 
District Judge, Hooghly, dated -the 8rd 
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January 1912, reversing that of the Addi- 
tional Subordinate Judge, Hooghly, dated the 
24th January 1+10. 


FACTS material to the report will appear 
from the following extract from the judgment 
of the lower Appellate. Court:—~ 


“This appeal arises out of a suit for declara- 
tion of the plaintiff's purchased malik right 
to 4-annas share of some mskar land as 
described in schedule ka of the plaint. The 
property was owned by one Krishna Mohan 
Boral and the following genealogical table 
will make the relationship of the parties 
clear:— 
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On Krishna Mohan’sdeath the property wasin- 
herited by his fonrsons in equal shares. In this 
suit we are concerned orly with the share of 
Surjya Kumar, whodied childless Naba Kamar 
sold his share to Uday Chand Mukherjee and 
Kali Kumar sold his share to Uday Chand’s 
brother, Paran. On Surjya’s death his share 
devolved upon his mother Bhubaneswari, who 
left a Will disinheriting Kali and leaving all 
her properties to Surat Kumari. Plaintiff's 
predecessor Ramdas Khan purchased from 
Kali’s son, Santosth, defendant No. 4, while 
defendant No 3 purchased from defendants 
Nos. l and 2, the sons of Surat Kumari, and 
the dispute is between these two rival claim- 
ants by purchase. The learned Court below 
has held that Bhubaneswari’s Will was in the 
nature of a colourable transaction and oon- 
ferred no right in the property in dispute, 
that the suit is not barred by limitation and 
that the plaintiff’s claim is not barred by 
estoppel. On these and other grounds the 
Court below -has decreed the suit and so the 
defendant No. 3 appeals.” 

Sir Rashbehary Ghose (with him Sir S. P. 
Sinha, Babus Mahendra Nath Boy, 
Dhirendra Lal Kastgir and Mr. G. Sarcar), for 
the Appellants. 

Babu Ram Chandra Mazumdar (with him 
Babus Hart Charan Gangule and Sazleswar 
Sen), for the Respondents. 


JUDGMENT.— The suit ont of which 
this appeal arises is a suit between two 
purchasers. The plaintiffs represent the 
purchaser from the heir of the property in 
dispute, and the defendanta the purchaser 
from the sons of a legatee of this property. 
The original owner was the husband of one 
Bhubaneswari Debi. After his death and 
that of her son, Surjya Kumar, she succeeded 
to a woman’s estate in the property. By a 
Will which she executed, she recited tha 
her son Kali Kumar was a person of dis- 
solate habits and that it was not desirable 
that her property should go to him, She 
accordingly left it to her daughter, Surat 
Kumari, with a proviso that if male children 
should be born to Kali Kumar, then on their 
attaining 25 years the said son or sons 
should succeed to the whole estate, This 
Will is admittedly invalid, because the 
testatrix had no interest of which she could 
dispose by Will, and it further contains an 
ineffectual bequest to unborn prandsong. 
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Under it her daughter Surat Kumari entered 
into possessicn and continued in possession 
until her death. During her lifetime Kali 
Kumar, and after his birth, his son Santosh 
lived jointly with her, and the provision of 
the Will regarding the payment of an allow- 
ance to the son was fulfilled. 

The Trial Judge held that the Will was a 
collusive one, and that it was also in the 
nature of a trust. He, toerefore, held that 
the possession of Surat Kumari: was never 
adverse to Kali Kumar and his sop, and that, 
therefore, the suit was not barred by limita- 
tion. He accordingly decreed the plaintifi’s 
anit. The first Appellate Court, on the 
other hand, held that the Will was not a 
collusive or colourable document, and that, 
therefore, the possession of Surat Kumari 
was adverse to Kali Kumar and his son. He 
also held that Kali Kumar and his heirs 
were estopped by conduct from disputing 
the title of Surat Kumari. He has accord- 
ingly dismissed the plaintiffs’ suit. 

Qn second appeal three grounds are 
argued: first, that the possession of Surat 
Kumari was not adverse to Kali Kumar; 
secondly, that Surat Kumari and her succes- 
snra are estopped from disputing the claim 
of Kali Kumar’s son; and- thirdly, that the 
finding of the lower Aprellate Court as 
regards estoppel against Kali Kumar and 
hig successors is mistaken. On each of 
these points the appellants are entitled to 
succeed. 


Taking first the question of adverse posses- 
sion, the finding of the learned Additional 
Judge thatthe Will was nota collusiva or 
colourable transaction is notitself sufficient 
to support a case of adverse possession; 
and when the admitted facts are examined, 
it is clear that the possession of Scrat 
Kumari was not, in fact, adverse to Kali 
Kamar and Santosh. Neither she nor Kali 
Kumar appears tohave had any idea that 
the Will was not a valid one. She never 
set up any other title except the Will, On 
the contrary she acespted all its provisions, 
and regularly made the payments required 
to be made to the family of Kali Kumar. 
These payments took up practically all the 
income of the property.. She lived with Kali 
Kumar jointly and in amity up to the time 
of her death, which ocsurred soms fourteen 
years after the birth of his son. It is clear 
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that. both she and Kali Kumar accepted the 
position conferred on them by the Will, 
and ‘that her possession was not adverse to 
him and his son. 


Next as regards estoppel against Surat 
Kumariand her successor. On this point 
the case is on all fours with Board v. Board 
(1) and the principle laid down there and 
in Rup Chand Ghose v. Sarbessur Chandra 
Chunder (2), viz., that a person who accepts 
a position sconferred upon him by a Will 
cannot at the same time repndiate so much 
of the Will as conveys an interest to another 
person, governs this case. 


In this case Santosh Kumar was the 
remainderman under the Will, and Surat 
‘Kumari was, therefore, by her acceptance 
of the Will, precluded from disputing his 
title as remainderman. It is true that at the 
trial he claimed not as the remainderman 
under the Will, but as heir to the property. 
But that isa matter of pleading which does 
not affect the facts and their application, 
We hold accordingly that Surat Kumari and 
her successor-in-title are estopped from dis- 
puting the title of Santosh. 


The learned Additional District ‘Judge 
has held that Kali Kumar and his successers 
are estopped from disputing the defendant’s 
title by the acquiescence of Kali Kumar 
in the possession of- Surat Kumari under 
‘the Will. It is, no doubt, true, as the learned 


Additional Distrist Judge points out, that - 


Kali Kamar did support Surat Kamari’s 
claim to obtain Probate of the Will and that 
he did not make any effort to assert his 
own rights against her, The ciren nstancer, 
however, which have been already set forth 
make it clear that the acquiescence does not 
amount to an estoppel. All that Kali Kamar 
can be said to have acquiesced in is the 


“Will, and according to the provisions of the 


Will Santosh would be entitled to succeed. 
Santosh, therefore, and his successors-in- 
title cannot be held to be estopped by any 
such conduct on the part of Kali Kumar, 
There is no question of any representation 
having been made to defendants by Kali 


"Kumar or Santosh on the strength of whieh 


(0) (1874) 9 Q. B. 48 at pp. 53, 5% 43 L. J. Q, B. 4; 
29 L. T. 459; 22 W. R. 206. 


(2) 3 0. L. J. 629 at p. 634; 10 C. W. N. 747; 33 C. 


a 
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the defendants made their purchase. The 
plaintiffs, therefore, are not concluded by any 
estoppel. 
The result is that the appeal succeeds. 
The plaintiff's claim will be decreed with 
costs in all Courts, 
Appeal allowed. 


raa ata akan pajeng nangen 


PATNA HIGH COURT. 
First Civit APPEAL No, 486 or L914, 
July 18, 1916. 
Present: — Mr, Justice Mullick and 
Mr. Justice Atkinson. - ot 
ROMESH CHANDRA MANDAL— 
APPELLANT 
VETSUS 5 


BHUYAN BHASKAR MAHAPATRA AND 


ANOTHER—~ RESPONDENTS. a 

Hindu Law—Joint family—Money belonging to 
family advanced by one member —Suit to recover 
money—Parties, necessary——Principal and agent — 
Agent, extent of authority af—Conduct of principal. 

Where money belonging to @ joint family is 
advanced to a dehtor, in a suit to recover the loan 
all members who represent the family must be joined 
as plaintiffs in orderto entitle them to suececd in 
recovering the money as joint family property. ip 
226, cal. 2. | f 

Where a loan was advanced out of joint family 
property which was subsequently made the subject 
of arbitration aud a half share in which was awarded 
to the plaintiff: l 

Held, that the plaintiff was entitled to` recover by 
suit only half the amount of the loan. [p. 227, col, 1.) 

Where an agent, endowed with the widest powers 
and authorised to buy and sell property, to deal with 
Government and to pay revenne, contracted a loan 
on behalf of his principal, and tho’ latter did not 
repudiate the loan when it came to his knowledge: - 

Held, that the principal was bound by the act- of 
his agent and was liable for the repayment of the 
loan, [p. 227, col. 2.) 


Appeal from a decision of the Subordinate 
Judge, Cuttack, | 
- WAUTS of the case appear from the judg- 
ment, 


Mr. Baikuntha Nath Dutt, for the Appel- 
lant.—The money advanced by the 
plaintiff's father on the two notes of hand 
being the money of the joint family, of 
which the plaintiff's deceased father was 
the head, and all the members of the joint 
family not having joined as plaintiffs, the 
plaintiff’s suits in respect of the said 
two fotes of hand is liable to be dismiss- 
ed. ae he + ae 
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Mr. Biswanath Sinha, for the Respond- 
ent.—The suit in respect of tbe said 
two hand notes cannot be wholly dismissed, 
as before the institution of the suit the 
joint family properties were, by an agree- 
ment of the members of the joint family, the 
subject-matter of arbitration and by the 
award of the arbitrators the plaintif betame 
entitled to an eight-annas share. Inany view 
of the matter the plaintiff is entitled to a 
decree according to his share. 


JUDGMENT. 


Atkinson, J.— This is an action brought 
by the plaintiff to recover Rs. 9,863-8-0 
for principal and interest due on three 
‘separate notes of hand. The first note is 
dated 22nd July 1908, for Rs. 5,000 and 
carries interest at 9 per cent., the second note 
is dated Eth November 1909, for Rs. 1,000 
and the third is dated 5th May 1910, 
for Rs. 1,000. The first was made by the 
defendant with the plaintifi’s father and 
in respect of the first note for Rs. 5,009, 
the defendant No, 1 offers no defence 
on the merits, As to the two 
subsequent notes of hand amounting to 
Rs. 24000 in all, these notes were made 
by defendant No. 2, who was the agent 
and: manager of defendant No. 1’s property. 
Two defences are setup for the purpose of 
repudiating liability for the entire debt. The 
first defence*applies to the first two notes, 
namely, that the money advaneed on the 


two notes of hand dated the 22nd July 


1908 and 8th November 1909 was the 
money of the joint family of which the 
plaintiff’s father was the head, and that 
thus it being joint property, allthe joint 
members of the family must be joined as 
plaintiffs in the action to entitle the 
plaintiff to succeed in recovering the 
amount due on this debt from defend- 
ant No. 1. This argument does not apply: 
to the Rs, 1,000 under the note of hand 
of the 5th May 1910, for that admittedly 
was a sum advanced by the plaintiff to 
the defendant No. 2 himself and was in 
no way connected with the two other 
transactions between the plaintiff’s father 
and the defendants Nos. 1 and2. The 
second defence put forward is as to the 
two notes for Rs. 1,000 each raised by 
the defendant No. 2. These, if is said, 
were transactions in which the defendant 
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No. 2 was not acting as the lawful agent 
of defendant No. 1 and that he had no 


authority to. raise money on behalf of 
defendant No. 1 and consequently the 
defendant No. 1 is not liable for any 


portion of such debt. In dealing with the 
first argument putforward, let us ses how 
the matter stands. The only oral evidence 
given as to whether the money advanced 
was or was not the joint property of the 
plaintiff's family at the time the advances 
were made is the evidence of “the plaintiff 
himself, Ifthe matter rested on his evi- 
dence alone, it would be very strong and 
conclusive to show that the property was 
not joint property, but that the money 
advanced was the sole property of plaintiff's 
father. The lJlearred Subordinate Judge, 
however, seems to have misconceived the 
true position of affairs, because he says 
that it was unnecessary for the purpose 
of this action to determine the rights of 
the several co-sharers inter se; and he comes 
to no express finding on this aspect of 
the case. We think in this respect the 
learned Judge has erred in law, because 
it is quite clear that if the money that 
was advanced was the „joint property of 
all the members of the plaintiff’s family, 
the members who now represent the joint 
family would have to be joined as plaint- 
iffs, to entitle them to succeed in recover- 
ing the money as joint family property. 
The evidence which is so strong in this 
case is the solenamah of 1910, a document 
that cannot be impeached, and it is 
almost conclusive as to the rights of the 
parties. It shows the condition of things 
existing at the time of the plaintifi’s father’s 
death when the property was divided or parti- 
tioned. It is quite clear that the plaintiff 
himself was the objector claiming a division 
of the property as joint family property, 
and he instituted proceedings and eventually 
agreed that the rights and liabilities of 
the family should bs determined by certain 
arbitrators in respect of the properties 
claimed as joint property as well as 
all other moveable and immoveable 
properties belonging to his father and al- 
leged not to be joint. And the properties 
which were the subject-matter of the 
arbitration are set out categorically in 
paragraph 2 of the award, and by this docu- 
ment it appears that all the landed property, 
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the money lending, the paddy-lending and conduct of the man who seeks 


business and so forth of the plaintiff’s 
father (the father of the objector) were de- 
clared to be the property of each member 
of the joint family in the following pro- 
portion, namely, that the plaintiff should 
be entitled to eight-annas share and the 
other plaintiffs eight-annas share between 
them. The plaintiff's evidence in this 
matter is untrustworthy, when he says 
that the arbitrators only ascertained the 
shares of@the family in respect of IL 
mouzas but not in respect of any other 


property, moveable or immoveable. The 
, document itself contradicts the plaintiff’s 
evidence most ‘emphatically, and also 
the additional evidence which he gave 


stating that his uncles were not members 
of the joint family. Therefore, we hold 
that the advances that were made on 
foot of the two first notes were the joint 


property of the plaintiffs family. After 
the arbitration proceedings were effected 
the property became free and was no 


longer the joint property of the family, and 
the plaintiff became entitled by the award 
to eight-annas share of what had been 
originally joint property. Therefore, if we 
decide that the plaintiff is entitled to 
recover he will recover only in respect of 
an elght-annas share of the debt due on 
the note for Rs. 5,000, and the note of 
Rs. 1,000 dated the 8th November 1909. 
He cannot recover the full sum secured 
by these two notes. 

As to the question of agency I think 
tha defendant No. 15 defence on this 
aspect of the case is one quite unworthy 
of credit, I think it ig an exceptionally 
dishonest defence, because the defendant 
No. 1 himself, for whose benefit this money 
was raised, was apparently a careless man 
and entrusted the management of his 
business to others, and he entrusted his 
agent, defendant No.2, with the widest powers 
possible. He held him out to the world 
as his agent. He endowed his agent with 
powers to sell and buy property, authoris- 
ed him to deal with the Government, pay 
revenue and so forth. Nobody can read 
the power of attorney itself and 
be impressed by the wide and extensive 
powers conferred upon the agent. But 


after all the great test in judging a case. 


of this kind is to see what was the attitude 


a 


not ` 


to repudiate liability, at the time when 
he ascertained for the first time that a 
debt had been contracted by his agent 
on his behalf. The money was given to 
and received by his agent and defendant 
No. 1 had knowledge of the fact in July 
1911. The plaintiff demanded in July 
1911 payment of the entire debt from the 
defendant after the death of his father. 
Defendant No. 1 in response to the de- 
mand for payment stated that the two 
hand notes for Rs. 1,000 each would not 
be barred, as the hand note for Rs. 5,000 
would, if no payment were made on foot 
of some, be barred and that he, the defendant 
No. 1, would make a payment on foot of 
it to save limitation. And he did there 


and then make a payment of Rs. 100 
on foot of the note for Rs. 5,000 and 
with knowledge of the existence of the 


debt of Rs. 2,000 due on foot ofthe two 
hand notes dated the 8th November 1909 
and bih May 1910. This conduct on the 
part of defendant No. 1 would in -itself 
amount to a ratification of defendant No. 
2’3 agency, and the contract he made on 
behalf of his principal. It is not certainly 
a repudiation of the acts cf the defendant 
No. 2 in raising this money on behalf of his 
master. 

Taking the evidence, oral and document- 
ary, we are of opinion thate the defendant 
No. 2 acted as the agent of defendant 
No. 1 in raising this money, and that 
he raised this sum of Rs. 2,000 on 8th 
November 1909 and 9th May 1910 for 
the purpose of discharging a debt due by 
his master, and in respect of which his 
master has received the benefit thereof 
and that the defendant No. 1 never at 
any time prior to the institution of this 
suit repudiated the obligations incurred by 
the defendant No. 2 on his behalf in secur- 
ing both these sums of Rs. 1,000 each. 
Consequently we shall give a decree for a 
sum less than the sum claimed:— 

BKight-annas share as to the note for 


` Rs. 5,000 with interest at 9 per cent. per 


annum; 

Hight-annas share in the note of hand, 
dated the Sth November 1909, with interest 
at 6 per cent.; and 

we declare the plaintiff entitled to recover 
the full sum of Rs. 1,000 with interest at 


228 


JAGAT BIJOY V. TOMIJUDDI HOWLADAR. 


‘6 per cent. on foot of the hand note 
dated the bih May 1910. Interest on 
the decretal amount for which the plaintiff 
is to have judgment to be at the rate of 
6 per cent. until payment. 

Mo tick, J.—I concur, I have only to 
add that in my opinion the learned Sub- 
ordinate Judge should have decided the 
question, whether the amounts of the three 
hand-notes belonged exclusively to the father 
of the plaintiff, and in declining to come to a 
decision upon that point he adopted an 
unsatisfactory mode of trial. 

Appeal partly allowed; Decree varied, 





CALCUTTA HIGH COURT.. 
APPEAL FROM APPELLATE Deones No, 3597 
or 1914, 

May 18, 1916. 
Present:—-Mr, Justice D. Chatterjee and 
Mr, Justice Newbould. 
JAGAT BIJOY BHATTACHARJEE 
AND ANOTHER— PLAINTIFFS—-ÅPPELLANIS 
l VETEUS 
TOMIJUDDI HOWLADAR AND OTHERS ——- 
DEFENDANTS— RESPONDENTS. 

Succession Act (X of 1885), s 111, applicability of 
— Will, construction of —Hindu testator 

A Hindu testator, intending that his wife, daughter 
and daughter’s daughter should get his property to 
the exclusion of his “nephew, madea Will providing “if 
my wife die bofore, my daughter shall get the said 
property” ete , and dicdleavinghim surviving the said 

er»on : 

Held, that tite legacy to the daughter could not 
take effect under the provisions of section 111 of the 
Indian Succession Act, asthe wife had not died in 
the lifetime.of the testator. [p. 240, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, Barisal, dated August Slst, 
1914, reversing that of the Munsif, Barisal, 
dated Angust 4th, 1913. 

_ FACTS material to the report will 
appear from the following extracts from the 
judgment of the Muusif: - * 

4 ik NA ț 
pita: case is that the disputed pro- 

‘perty formed Brahmottar of one Jswar 
Chandra, Bhattacharjee, who bequeathed it to 

"his widow in absolute ownership by a Will; 

thatthe widow, Rukmini, subsequently died 

leaving Gangamoni as widowed dgughter, 


who got life-interest in the property; that ` 


INDIAN CASES. 


(1917 


plaintiffs, being the grandsons of Jswar’s 
brother Bangabijoy, are the only heirs to 
the estate left by Iswar and Rukmini after 
the death of Gangamoni, who died in 
Baisakh 1213, B.S.; that plaintiffs had brought 
a titlesuit against Gangamoni’s daughter’s 
son Jiban Kumar in respect of the disputed 
property in 1908 and got a decree on com- 
promise; that plaintiffs were resisted by 
defendants in their.attempt to take possession 
in Bhadra 1316 B. S., ou the allegation - of 


“the latter’s taking osat taluk patta from Ganga- 


moni in Asher 1303, B, S.; that Gangamoni 
having only life-interest in the property, the 
osat taluk ceased to exist since her death 
and that she had no legal necessity for grant- 
ing such right to defendants. Plaintiffs, 
therefore, want possession and mesne profits 
after evicting the defendants. * * * * 
# * # * * Æ The Brahmotiar in suit 
belonged to Iswar Chandra Bhattacharjee, 
who died leaving Rukmini Dabi as widow, 
Gangamoni as daughter and Soudamini “as 
daughters’ (7. 6., Gangamoni’s) daughter and 
plaintiff’s father Gouribijoy as his (Iswar’s) 
brother’s son. Gouribijoy predeceased 
Rukmini; The latter died in 1297, B. S. 
leaving her surviving Gangamoni and Souda- 
mini, Soudamini died in 1310, B. S., while 
Gangamoni died in Baisakh 1313, B. 9, 
without any -issus. Jiban Kumar is the 
only son of Soudamini. Iswar. made a 
testamentary disposition of his property by 
a Will on the l4th Chaitra 279, B. S. He 
gave absolute interest in the property to his 
widow, Rukmini, and in case of her previous 
death, to his daughter, Gangamoni, and on 
the Jatter’s death to Soudamini. It appears 
from the contents of the Will that an 
absolute interest was vested in’ Rukmini 
with power torell and make gift of the 
property immediately after the death of 
Iswar. Gangamoni could get such interest 
only if Rukmini had died during the lifetime ` 
of Iswar. The former had a contingent 
interest which depended upon the happening 
of an uncertain event,ze¢, the death of 
Rukmini during the lifetime of her husband, 
Iswar Bhattacharjee. lb was a gift over 
to Gangamoni which was to take effect only 
upon the occurrence of that event. Under 
section Lill of the Indian Succession Act 
such legacy cannot take effect, unless such 
event happens before the period when the 
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fund bequeathed is payable or distributable. 
The term ‘fund’ in the section, no doubt, 
means a legacy. That section governs the 
Wills of Hindus under the Hindu Wills Act. 
Consequently the force and effect of the 
Will under consideration must be governed 
by that section, even if the intentions of the 
testator were repugnant to it. The law 
must prevail in all cases. Now as Rukmini 
did not die in the lifetime of her husband, 
the legacy to Gangamoni conld not take effect 
as it was payable on the death of Iswar. 
Rukmini was the absolute owner of the 
property. Gangamoni inherited it from her 
mother as heiress but not as a grantee under 
the Will. She had thus a life-interest in 
the property, as Hindu widows ordinarily 
have in properties devolved upon them by 
inheritance, but had no absolute title to the 
same. This view is also supported by the 
authorities reported as Sheo Shankar Lal y. 
Debt Sahat (1): Mahendra Lal Nandy v. 
Rakhal Das Bishai (2); Norendra Nath 
Sarcar v. Kamalbasint Dasi (3). Lt was for 
this reason that Jiban Kumar compromised a 
previous title suit with plaintiffs, Ganga- 
moni had no right to give a permanent lease 
of the property, afid such lease cannot subsist 
after her death. She had no legal necessity 
todo so. Defendants did not assert such 
legal necessity in their defence. Conse- 
quently, defendants Nos. 1 and 2 eannot 
have any right on the basis of the patta 
granted to them by Gangamoni * * *,” 

The suit was decreed by the Munsif 
giving khas possession to the plaintiffs, but 
on appeal, the Subordinate Judge of Barisal 
held that under the provisions of the ‘Will 
Gangamoni was the owner of the property 
at the date of granting the lease to the 
defendants and, therefore, the lease was bind- 
ing upon the plaintiffs who were thus entitled 
to get rent fromthe defendants but not khas 
possession.” 

Babu Sarat Chandra Roy Ohaudhury (with 
him Babus Bhupendra Nath Quhu and 
Nukleswar Mookerjee), for the Appellants. 

Babu Surendra Nath Guha, for the 
Respondents. 

(1) 70. W. N. 831 (P. CO): 5 Bom. L. R. 828; 25 A. 
a M. L. J. 330; 301. A. 202; 8 Sar. P. ©. J. 465 
(2) Ne Ind. Oas. 809; 17 ©. L J. 630. 

(3) 23 C. £63 at p. 572 (P.O); 231. A. 18; 6 Sar. 
P. G. J. 667; 6 M. L. J. 71; 12 Ind. Deo. (x. 8.) 374. 
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JUDGMENT,—There can be no doubt 
that the testator in this case intended that 
his wife and daughter and daughter’s 
daughter should each have an absolute 
interast in the property, and that, as far 
ag possible, so long as anybody descended 
from himself was in existence, Gouribijoy 
or his descendants should have no interest 
in the property. 

There is, however, a provision of law, 
namely, section 111 of the Suecession Act, 
which has been applied to the Wills of 
Hindus: and which seems to be contravened 
in giving full force to the intention of 
the testator. That section provides: “Where 
a legacy is given if a specified uncertain 
event shall happen, and no time is men- 
tioned in the Will for the occurrence of 
that event, the legacy cannot take effect 
unless such event happens before the 
period when the fund bequeathed is pay- 
able or distributable.’ Now, if this section 
applies, the respondent is out of 
Court. 

The respondent, however, 
this section does not apply, because it 
speaks of the happening of a specified 
uncertain event, and death is a certain 
event to which every human being is sub- 
ject. So far, that is a correct proposition 
of law; but what is uncertain is the 
period when death comes. The provision 
in the Will is: “If my wife die before, 
my daughter Gangamont Debya shall get 
the said property,’ etc. There is, therefore, 
an “if? in the Will, and there is an “if” 
in section lil. Whether the wife would 
die inthe lifetime of the testator or after 
him, is an uncertain event, and the 
daugbter is allowed the interest.that is given 
to her by the Will only in case the wife 
die in the lifetime of the testator. That 
is an uncertain event. These circum- 
stances seem to point to the application of 
section lll; and if section 111 applies, the 
respondent has no case. 


contends that 


Reference has been made by the learned 
Vakil for the respondent to the case of 
Lallu v. Jagmohan (4), in whicha some- 
what similar provision in a Hinda Will 
was interpreted. Their Lordships, however, 
in construing the Will held that the 


(4) 22 B. 409; 11 Ind. Deo. (N. s.) 855, - 
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interest given to the wife was a life- Where a holding is sold in execution ofa rent- 


interest. That being so, it would not contra- 
vene section 111, which was not at all 
referred to before their Lordships. Then 
there are cases in our Court which do 
seem to have laid down a somewhat con- 
trary proposition. We may refer to the 
gases of Mahendra Lal Nandy v. Rakhal Das 
Bishai (2), Tripurart Pal v. Jagat Tarini Dasi 
(5) and Sures Chandra Palit v. Lalit 
Mohan Dutta (6). These cases support 
the contention of the appellant that this 
is a case which is within the misehief of 
section 111 of the Succession Act. 

It may, however, be stated in this case 
that the event in respect of which the 
testator had a fear, that is, the survivor 
of any of his descendants being at the 
mercy of his nephew and his heirs, has no 
application; because all of them have died, ex- 
cept Soudamini’s son, who has compromised 
with the plaintiff. That being so, there 
is no conflict in the result with the 
intentions of the testator. - 

In this view of the case we think that 
the judgment of the learned Subordinate 
Judge should be set aside, and that of the 
Munsif restored with costs. 


: Appeal allowed. 
(5) 17 Ind. Cas. 696; 40 O, 274 (P.O); 17 C. W. N, 


c 

J. 159; (1913) M. W. N. 
34; 15 Bom. L. Be 72; 401. A. 37. oe 

o 


I 
a 31 Ind. Cas. 405; 20 0, W. N. 468; 92 C. D. J. 
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PATNA HIGH COURT. 
. Seconp CUivIL APPRAL No, 1129 or 1914. 
< January 11, 1917, 
-` Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
MAHABIR PRASAD AND oraers— 
DEFENDANTS—APPELLANTS 
VETSUS 
BAIJU LAL AND orgers—Prarntiges— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 158B, 159, 
163, 167—Rent-decree, sale held in execution of— 
Omission to state that holding would be sold free of all 
incumbrances, effect of— Purchaser, whether can gnnul 


incumbrances—Otvil Procedure Cede (Act F of 1908) 
Q. XXI, r. 90. ii 


decree, as defined in sections 158B and 159 of the 
Bengal Tenancy Act, the omission to state that the 
holding would be sold free of all incumbrances, ng 
required by section 163 of the Act, will not deprive 
the purchaser ofthe right to annul incumbrances 
under section 167 of the Act.. Such an omission may 
amount to an irregularity which wonld be a ground 
for setting aside the sale under Order XXI, rule 90, 
if it is proved that substantial injury resulted 
therefrom. [p. 23], col. 2.] ° 

The right to annul incumbrances depends, not on 
the statementin the proclamation that the purchaser 
will have that right, but upon the ature of the 
decree and of the property sold, i.e. the purchaser 
will have that rightif the property sold isa holding 
and the decree satisfies the requirements of section 
158B of the Bengal Tenancy Act. [p. 282, col. 1] 

Chandra Mohini Debi v. Kenaram Chiti, 19 Ind, 
Cas. 776; 19 C. L. J. 324, referred to. 


Appeal from a decision of the District 
Judge, Patna, dated the 7th February 1914, 
in Title Appeal No. 250 of 1913, affirming 
that of the Munsif, Patna, dated the 3lst 
May 1913, in Suit No. 428 of 1911. 

_ Mr. Mustafa Khan, for the Appellants, 


Messrs. Sharosht Chandra Mittra and Abani 
Bhushan Mukerjee, for the Respondents. 
JUDGMENT. 


Cuamier, C. J.— Some occupancy tenants 
mortgaged their holding to the plaintiffs in 
1893. A suit was brought on the mortgage 
in 1909, which resulted in a decree for gale 
dated September Ist, 1910. Meanwhile 
in 1909, the landlords who are defendants 
Nos. 1—7, brought a suit for arrears of rent 
against the tenants and obtained a decree on 
January 5th, 1910, in execution of which on 
July llth, 1910, they purchased the holding 
themselves, In due course they causéd a 
notice to be issued under section 167 of the 
Bengal Tenancy Act declaring that the in- 
cumbrance was:annulled. When the plaintiffs 
sought to bring thehonlding to sale, defendants 
Nos. 1—7 objected. The objection was upheld 
and the plaintiffs then brought the present 
suit for a declaration that the decree held by 
defendants Nos. 1— 7 had been obtained by 


. fraud, was nof binding upon the plaintiffs, 


and did not prevent them from putting the 
holding up for sale in execution of their 
decree upon the mortgage. In the alternative 
the plaintiffs prayed for a declaration that 
they were entitled to bring the holding to 
sale after paying off the amount for which de- 
fendants Nos. 1—7 had obtained a decree. The 
Munsif dismissed the suit as barred by sec- 
tion 47 of the Gode of Ciyil Procedure. The 


hand 
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District Judge held that it was not barrad 
by that section. Both the Courts below 
held that the plaintiffs had failed to prove 
the defendants Nos. 1—7 obtained their decree 
by fraud, but they desided that the sale 
held in execution of that decree was not 
binding upon the plaintiffs inasmuch as the 
sale was not proclaimed under section 163 of 
the Bengal Tenancy Act. . 

It is common ground that the dezres 
o>tained by defendants Nos. 1—7 satisfied 
the requirements of section 158B of 
the Act and that the holding was sold 
in execution of that decree. Prima facie, 
therefore,the holding passed to the purchasers 
(defendants Nos. 1—7) and they had power to 
annul the incumbrance held by the plaintiffs. 
Bat it is contended that the incumbrance has 
not been annulled, and that the plaintiffs ara 
entitled to bring the holding to sale, by 
reason of the fact that the provisions of 
section 163 regarding the contents of the 
proclamation of sale were not strictly com- 
plied with. The defects charged are, (1) 
that the heading of the proclamation referred 
to section 287 of the Code of Civil Pro- 
cedure, 1882, and not section 163 of the 
Bengal Tenancy, Act, and (2) that the pro- 
clamation did not state that the holding 
would be sold with power to annul all incum- 
brances. 

The fact that the heading of the proclamation 
refers to section 287 is obviously immaterial. 
Indeed with reference to the terms of sec- 
tion 163 of the Bengal Tenancy Act it is 
not by any means clear that the heading 
of the proclamation ought not to have 
referred to section 287 of the Code of Civil 
Procedure (or Order X XI, rules 66 and 70 of 
the Code of Civil Procedure, 1908). 


Section 163 of the Bengal Tenancy Act 
provides that the proclamation shall, in addi- 
tion to stating and specifying the particulars 
mentioned in section 287 of the Code 
of Civil Procedure, 1882 (Order XXI, rules 
66 and 70 of the Code of 1908), announce in 
the case of an occupancy holding that the 
holding will besold with power to annul 
all ineumbrances. The proclamation did 
state and specify all the particulars required 
by section 287 (Order KAT, rules 66and 70), 
but it did not state that the holding would 
be’ sold with power to annul all incum- 
brances. There can be no doubt that the 
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holding was sold in execution of a decree 
for arrears duein respect thereof within the 
meaning of sections 158B and 159 of the 
Bengal Tenaney Act, and the only question 
is whether the omission to state that the 
holding would be sold free of all incum- 
brances deprived the purchasers of the right 
to annul the incumbrance. It may be 
eonceded that the omission is an irregularity 
which would be a ground for setting aside 
the sale under Order XXI, rale 90, if it 
was proved that substantial injury resulted 
therefrom. On the findings it must be taken 
that the plaintiffs had notice of the sale and 
of the proceedings taken to annul the in- 
cumbrance; yet they made no application 
under Order XXI, rule 90, and it has never 
baen suggested that any injury, substantial or 
otherwise, resulted from the omission com- 
plained of. On behalf of the plaintiffs it is 
contended that it is the statement in the 
sale proclamation that the holding will be 
sold with power to annul all incumbrances 
which gives the purchaser the right to 
take proceedings under section 167 and that 
the omission to enter that statement is not 
a mere irregularity in pablishing the sale. 
It was said in one case that, in order to 
determine the question whether the purchaser 
has acquired the right to annul incumbrances, 


“the test to be applied is twofold, namely, 


first, whether a tenure or holding was sold, 
and secondly, whether the decrée in execution 
whereof the sale took place was a decree for 
arrears due in respect of that tenure or hold- 
ing——Chandra Mohini Debi v. Kenaram Chit: 
(1). But in thatcase the proclamation of sale 
was presumably in order as nothing is said 
about it. One object of requiring the Court to 
enter in the proclamation of sale of an oc- 
eupancy holding the statement that the 
holding .will be sold with power to annul 
all insumbrances, is presumably to inform 
people that they will have the right to 
do that if they purchase the holding. The 
omission to enter the statement in the pro- 
clamation might affect the price which 
people would be prepared to pay for the pro- 
perty and, as said above, might be a ground 
for setting aside the sale. But it appears 
to me that the omission to enter the state- 
ment in question can have the result suggest 


(1) 19 Ind. Cas. 776; 19 G. L. J. 924. 
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ed.by the. plaintiffs “only if the right to 
annul -incumbrances is part of- the property 
put up for sale, z.e., that the right to annul 
incumbrances is sold to the purchaser. But 
the right to annul incumbrances is obviously 
not: part of the property sold. The state- 
ment that the purchasers will have the 
right to annul ineumbrances is almost 
equivalent to a statement that the 
holding is sold free of incumbrances, and 
the . statement ‘takes the form required 
by . section 163,. because the Aet by 
a later section (167) provides machinery for 
declaring in effect that the purchaser intends 
to hold free of incumbrances. In my opinion, 
the’ omission to enter the statement in 
question is not even a misdescription of the 
property put up for sale. It appears to me 
that-the right fo annul incumbrances depends, 
not'on-the. statement in the proclamation 
that the. purchaser will have that right, but 


upon the nature of the decree and of the. 


property put up for sale, t.e., the purchaser 
will have that right under sale duly 
confirmed by tke Court if the property sold 
was a holding and the decreé satisfies the 
requirements of section 158B of the Bengal 
Tenancy Act, It often happens that the 
purchaser does not acquire the right to 
annul incumbrances, although the proclama- 
tion of sale stated that he would ,bave 
that right. The question whether he has or 
has not that right depends upon a considera- 
tion..of the nature of the decree and the 
property proclaimed for sale. 


_ For the, above reasons, I am of opinion 
that this snié should have been dismissed. 
I would allow this appeal and dismiss the 
suit with costs in all three Courts. ` 

| SHARFUDDIN, J.—I agree. 


Appeal allowed, 
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PUNJAB CHIEF COURT. 
Saconp Civi Appeat No, 153-4 or 1915. 
June 26, 1916. 

Present:—-Mr, Justice Shadi Lal. . 
Musammat WAUAYAT BEGAM—~ 
DeranDANt-——APPELLANT 
versus 
SHER ALI SHAH—P tatntirse— 


RESPONDENT. . 

Punjab Tenancy Act (XVI of 1887), ss, 59, 112— 
Occupancy right, succession to—-Wajib-ul-arz, entry in, 
whether overrides Statute. t 

A person who rests his caso upon an agreement 
overriding the statutory rales of succession contained 
in section 59 of the Tenancy Act, must show that the 
language of the agreement is clear and that the 
intention is unmistakable. [p. 283, col. 1.] 

Changa v. Nabi Bakhsh, 145 P. R. 1490 and Sahib 
Ditta v. Khanda, 19 Ind Cas. 248; 89 P. W. R. 1918; 
70 P. L. R. 19:3, referred to. 

The wajib-ul-arz of a village contained an agreg- 
ment stating that on the death ofan occupancy 
tenant his son would succeed, and failing him the 
widow, and upon the death of the widow the pro- 
prietors would havo the right to arrange for the 
cultivation of the land: 

Held, that the agreement contained in the wajib- 
ul-arz was not exhaustive and did not contain an 
oxpress exclusion of collaterals and that consequently 
ihey had a right to succeed. [p. 233, col. 1] 

Changa v Nabi Bakhsh, 14 P. R. 1890, followed. 


Second appèal from the decree of the 
Additional District Judge, Lahore, dated the 
26th January 1915. 

‘Dr, Shuja-ud- Din, for the Appellant. 

Mr, Roshan Lal, for the Respondent. 

JUDGMENT.—One Mazaffar Ali Shab, 


the last occupancy tenant of the land, died 


without leaving any male lineal descendant 
in the male line, and the question for 
determination in ‘this second appeal ,is 
whether the plaintiff, his brother, is entitled 
to succeed to the oceupancy rights as against 
the landlords. Now, itis undeniable that 
the common ancestor of the deceased and the 
plaintiff occupied the land, and that under 
section 59 of the Punjab Tenancy Act the 
latter has established his title to inherit the 
tenancy. The contesting defendant is the 
deceased’s daughter, to whose succession the 
proprietors have given their consent, and 
she relies upon an entry in the wajzb-ul arz of 
1875 for the purpose of excluding the 
collateral from succession. The Courts 
below have concurred in overruling this 
plea and have decreed the suit so far as the 
occupancy tenancy is concerned. . 

Now, there can be no manner of doubt that 
under section 112 of the Tenancy Act the 
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entry >in question must be deemed to be 
an. agreement between the landlord and 
the tenant, and that section 59 must give 
way to an agreement, if any, with respect to 
succession to the right of occupancy. The 
entry is signed by the tenants including 
the plaintiff’s father, and the learned Ad- 
ditional District Judge is wrong in stating 
tirat if does not bear the signatures of the 
tenants. à 

The propgsition of law is firmly established 
that a person, who rests his ease upon an 
agreement overriding the statutory rules of 
succession cortained in section 59, must show 
that the language of the agreement is clear 
and that the intention is unmistakable, vide, 
anter alia, Changa v. Nabi Bakhsh (1) and 
Sahib Ditta v. Khanda (2). Now the wajib- 


ul-arz of 1857 states that on the death of an. 


occupancy tenant his son succeeds, and failing 
him (ba surat lawaldi) the widow, and upon 
the death of the widow the proprietors have 
the right to arrange for the oultivation., I 
have considered this provision of the wajib- 
ul-arz, and coneur with the lower Appellate 
Court in holding that it is not exhaustive afd 
does not contain an express exclusion of 
collaterals. On the other hand, there is an in- 
dication later on that there was no real inten- 
tion to exclude them. Thus in discussing 
the results of absenteeism it is laid down that 
if the tenant is absent for one or two years he 
may entrust the cultivation to a brother or 
nephew. This clearly shows that the brother 
or-nephew was regarded as having at least 
some interest in the tenancy. 

Further, though there must have been 
many instances of succession to occupancy 
rights in the village, no attempt has been 


made to prove a single instance in which an 


occupancy tenancy has been extinguished on 
the extinction of the male lineal line of the 
tenant. j 

The judgment of the Division Bench in 
Ohanga v. Nabi Bakhsh (1), which follows 
other judgments cited therein, is on all fours 
with the present case. Accordingly I hold 
that the descendants of the common ancestor, 
who would be entitled to succeed under section 
59, are not excluded from succession. I, 


9 145 P. R. 1890, 
. (2 19 Ind, Cas, 243; 70 P. L. R. 1918; 39 P, W. R. 
1913. 
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therefore, confirm the judgment and the 
decree of the learned Judge and dismiss the 
appeal with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 
Letters Patent Apprat No. 41 or 1916, 
July 114, 19:6. 

Present: — Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
BABUA AND oTHERs—Derenpants— 
APPELLANTS 
versus 


Musammat SARLI —PLAINTIFP— RESPONDENT, 

Bengal Tenancy Act (VIII B. O. of 1885), 8, 153— 
Rent suit—Appeal, second, whether lies—Title, question 
of. 
Plaintiff claimed to be ramat of the land in sunit 
and sued defendants for rent, alleging that they were 
her nnder-tenants, The value of the suit was less than 
Rs.t00. The defendants denied that they were under. 
tenants and set up a title as raiyats and pleaded that 
plaintiff had no right to institute the suit. Both the 
lower Courts held that the plaintiff’s allegations had 
been established and decreed the suit: 

Heid, that a second appeal to the High Court was 
not barred by section 153 of the Bengal Tenancy Act, 
inasmuch as the lower Courts had decided a ques- 
tion of title to land between parties having conflicting 
claims thereto, [p. 234, col. 2.] 


Appeal, under section 10 of the Letters 
Patent, against the judgment of Mr. Justice 
Mnullick, dated the 10th May 1916, in 
Second Appeal No.. 1649 of 1915. 

FACTS appear sufficiently from the fol- 
lowing judgment of 


Mrr, J —One Newaz had a holding of 
ten bighas odd. The husband of the plaintiff 
was one of the sons of Newaz who predeceas- 
ed his father. The defendant was admitted- 
ly an under-razyat under Newaz in respect 
of the holding now in suit measuring 18 cottas 
odd, and claims to have purchased raiyati 
interest in this area from Palak, the son of 
Newaz’s brother. 

The plaintiff now sues the defendant for 
the rent of the’ under-racyatz holding. The 
cadastral survey record shows the defendant 
to be an under-razyat of Newaz. 

The defence is that the defendant has by 
his purchase acquired the raiyati interest and 
is, therefére, not Hable to pay rent to the 
plaintiff, 
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Àn issue was raised as to whether the 
relationship of landlord and tenant exists and 
the Munsif came to the conclusion that the 
plaintiff was put in possession of the lands by 
Newaz for her maintenance, that Palak had 
never been in possession and that the plaint- 
iff was entitled to the rent claimed. The 
learned Subordinate Judge has come to 
the same finding. 

Itis clear that as between the defendant 
“and the plaintiff there were conflicting claims 
to the raiyati interest and although the 
decree is under Rs. 100, a second appeal 
would under section 153 of the Bengal 
Tenancy Act lie if there has been a deci- 
sion on the question of title between the 
parties. But, in my opinion, there has been 
no such desision. It is difficult to understand 
upon what basis it was held that the defend- 
ant was liable to pay the rent claimed to the 
plaintiff. 

The plaintiff set up a gift, but that gift 
has not been proved. The defendant set up 
a purchase from Palak, but the genuineness 
of that purchase has not been decided. 
Mere possession by the plaintiff does not 
seem to be a valid reason for holding 
the defendant liable for rent, Bat 
although the lower Court’s decree seems 
to me to be wrong, I eannot upon the findings 
of the Court say that there is any sesond 
appeal. TheCourt has mace a mistake but as 
it has not decided the question of title, no 
second appeal lies. A decision by implica- 
tion is not sufficient. The effect of the 
decree is that the plaintiff is entitled to get 
rent for tbe years in suit from defendant. 
The question of title, in my opinion, is not 
res judicata. No second appeal, therefore, 
lies and the preliminary objection advanced 
by the learned Vakil for the respondent 
must succeed. Theappeal is dismissed with 
costs. 

Mr. Saroshi Charan Mitter, for the Appel- 
lants. 

Mr. Rajendra Prasad, for the Respondent. 


JUDGMENT. 

CHAMIER, O., J.— This is an appeal under 
section 10 of the Letters Patent against a 
judgment of Mr. Justice Mullick. It arises 
out of a suit brought by the respondent for 
rent of two small plots of land. The re- 
spondent claimed to be ratyat of *the land 
and she alleged that the defendants are 
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her under-ratyats and liable to pay rent 
to her. The appellants denied that they 
were under-raiyats of the respondent and 
pleaded that she had no right to institute 
the suit. They alleged that their father 
had purshased the land in 1898 from one 
Palak, the nephew and heir of one Newaz, 
who was, acccrding to the case of both 
parties, formerly rayat of this land. Both 
the Munsif and the Subordinate Judge 
held definitely that the respondent’s 
allegations had been established that whether 
or not Palak was the legal heir of Newaz, 
it had been proved that the respondent 
stepped into the shoes of Newaz who was 
her father-in-law and had been in posses- 
sion of his land, including the land now in 
question, for a large number of years. Both 
Courts held definitely on the evidence that 
the appellants had failed to prove that they 
ever held this land as rayat of the landlord. 
A second appeal to this Court was dismissed 


-by Mr. Justice Mullick on the ground that 


a second appeal was barred under section 
153 of the Bengal Tenancy Act. It seems 
to me that the Courts bslow decided a 
question of title to land between parties 
having conflicting claims thereto and that a 
second appeal did lie to this Court. 
The case Indeed seems to be covered by 
authority, but, in my opinion, the appaal to 
this Court ought to have been dismissed on 
the ground that both Courts below held 
definitely on the evidence that the present 
respondent had proved that she had been 
in possession of the land as ayat since 
at least 1394 Fusli and was, therefcre, entitled 
to recover rent from the appellants. I wonld, 
therefore, dismiss this appeal with costs. 


SHAREUDDIN, J.—I agree. 
i Appeal dismissed, 
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PRIVY COUNCIL. 

APPEAL FROM MADRAS Hirea Court. 
December 1, 1916. 
Present:—The Lord Chancellor (Lord 
Buckmaster), Lord Atkinson, 

Lord Wrenbury and 
Mr. Ameer Ali, 

MUTU K.A. RAMANADAN CHETTIAR 
— APPELLANT 
versus 


VAVA LH VVAI MARAKAYAR AND 


OTHERS— RESPONDENTS. 

Muhammadan Law—Wakf—Deed of settlement—Gift 
in perpetuity by Muhammadan to his family, following 
gift to charitable purposes, validity of—~Tests—Mussal- 
man Wakf Validating Act (VI of 1918), whether retros- 
pective. 

The Mussalman Waki Validating Act, VI of 1913, 
section 8, expressly enacts that ib shall be lawful for 
any person professing the Mussalman faith to create 
a wakf, which in all other respects is in accordance 
‘with Muhammadan Law, “for the maintenance and 
support, wholly or partially, of his family, children 
or descendants.” [p. 288, col. 2.) 


But this Act, though in terms declaratory, is not 
retrospective, and in the case of settlements prior 
to the Act such a gift is not per se a good and valid 
wakf. The test tobe applied in such cases is that 
laid down in Mujib-un-nissa v. Abdur Rahim, 28 L A. 
16; 28 A. 238; 5 O. W.N.177; H M. L. J. 58; 3 
Bom. L. R. 114; 7 Sar. P. C. J. 829. The gift will be 
valid if the effect of the deed is to give the property 
in substance to charitable uses. It will not be so if 
the effect is to give the property in substance to the 
donor’s family. ip. 238, col, 2. 

4 

To determine whether any particular case answers 
the test, all the circumstances existing at the date 
of the deed must be taken into consideration, such 
as the financial position ofthe grantor, the amount 
of the property, the nature and the needs of the 
charity, their probable or possible expansion, the 
priority of their claim upon the settled fund and 
such like. [p. 238, col. 2.] 


Appeal from a decree of the Madras 
High Court, reported as 6 Ind. Cas. 1, 
dated 8th February 1910, affirming that 
of the District Judge, Tanjore, dated 23rd 
April 1906, modifying that of the Subordi- 
nate Judge, Negapatam. 


FACTS.—In 1893 two Hanafi Muham- 
madans, A. N. Marakayar and A. K. S. Mara. 
kayar, settled a part of their property in trust 
to apply au indefinite part of the income 
to religious ceremonies and almsgiving 
and to apply the residue for the benefit 
of their descendants. Two paid trustees 
were appointed, each a son of one of the 
grantors. The provisions of the deed are 


analysed in a passage of the High Court's 
judgment cited by their Lordships. 

Later on the grantors became embar- 
rassed, and the appellant, who was their 
execution-creditor, attached the settled lands. 
These being released on a claim by res- 
pondents, he brought the present suit for 
a declaration that he was entitled to bring 
them to sale in execution of his decree, 
and pleaded (a) that the deed was not 
valid as a deed of trust, (b) that it was 
executed to defeat and defrand creditors, 
The Subordinate Judge of Negapatam, who 
tried the suit, found (b) in the negative; 
as to (a) he held that the deed was valid 
only to the extent of Rs. 600 per annum, 
at which he estimated the amount to be 
spent in charity and the remuneration of 
the trustees. Both sides appealed to the 
District Judge of Tanjore, who held that 
the gift to charity validated the whole of 
the deed and dismissed the suit altogether. 
An appeal by the creditor: was dismissed 
by the Madras High Court (Benson and 
Abdur Rahim, JJ.), who held that the 
trust for the settlor family failed, but 
that under Muhammadan Law it followed that 
the entire income should go to the charitable 
uses, and that hence there was nothing for 
the creditor to attach, For a report of the 
case see Muthukana vw. Vada Levvar. (1), 
Hence this appeal. ° 


Mr. L. De Gruyther, K. ©. (with him Mr. 
Kenworthy Brown), for the Appellant. - The 
whole settlement is bad. The High Court erred 
in holding that because the gift to the family 
was bad the whole property should go to 
charitable purposes. The gift to charity 
is illusory. The deed must be looked at as 
a whole. As to the nature of wakf, see 
Baillies Muhammadan Law, page 557. 
To be valid, a wakf must be primarily 
for religious or charitable objects. Where 
the primary object is to benefit the donor’s 
family, this Board has always held that 
no valid wakf is created: Mahomed Ahsanulla 
Ohowdhry v. Amarchand Kundu (2), Mujib- 
un-nissa v. Abdur Rahim (3), Abul Fata 


(1) 6 Ind. Cas. 1; 34 M. 12; (1910) M. W. N. 180; 8 
M. L. T. 16; 20 M. L. J. 254. 

(2) 17 I. A. 28; 17 C. 498; 5 Sar. P. C, J. 476; 8 Ind. 
Dec, (x. 8.9 871. 

(3) 28 I. A. 15; 23 A. 233;5 CO. W. N. 177; 11M, L. 
J. 58; 3 Bom. L. R, 114; 7 Sar, P. C, J, 829, 
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Mahomed Ishak v. Rasamaya Dhur Ohowdhri 
(4). 

Under this deed nothizg is given for 
charitable purposes. It is left entirely to 
the trustees to say what shall be given for 
fateha, kuthum, etc. In substance the gift 
is for the benefit of the settlors’ family, but 
there is annexed an obligation, more or less 
binding but very difficult to enforce, to spend 
an indefinite sum on charity. 

(Tae Lorp CHANCELLOR drew attention to 
the inordinate delay on applicant’s part. 
It appeared that the record was received in 
England in December 1914; and that in 
June 1916 the Board called on the appel- 
lant to show cause why the appeal should 
not be dismissed for want of prosecution. } 

If the charitable object is not illusory, 
I admit that the whole gift is gond; but 
when itis illusory the whole is bad. The 
test is, what is to become of the bulk of 
the property, and here the trustees can give 
to charity as much or as little as they 
please 

Mr. Kenworthy Brown followed.— A per- 
petual family settlement made by a Muham- 
madan is not valid as a wakf, merely because 
there is an illusory gift to the poor, or even 
a trifling gift which is not illusory: Meer 
Mahomed Israil Khan v. Sashti Churn 
Ghose (5). 

When the. contrary view was taken, it 
was overruled by this Board’s decision in 
Abul Fata Mahomed Ishak v. Rasamuaya 
Dhur Chowdhri (4). The headnote to 
the report of the latter case in 22 I. A, 
is wrong: it did nut overrule Bikani Mia v, 
Shuk Lal Poddar (ó+, but merely the dissent- 
ing judgment of Mr. Ameer Ali; the deci- 
sion itself is in my favour. 


The gift to charity must be substantial; the 
gift of a small amount will not suffice, when 
the main object is to keep the property in the 
family: Muhammad Munawar Alt v. Razia 
Bibi (7). Itis sufficient that the amount 
devoted to charity should be reasonable, but 


(4) 221, A. 76; 220. 619; 6 Sar. P. C. J. 672; 11 
Ind, Dec. (N. s.) 412, 

(5) 19 O. 412; 9 Ind. Dec, (x. s.) 719. 

(6) 20 C. 116; 10 Ind. Dec. (xN. s.) 79. 

-(7)°82 I. A. €6;9 ©. W. N. 625; 2 A. D. J. 513; 2 C, 
L. J. 179; 27 A. 320; 15 M. L. J. 261; 8 Sar? P.-O. J, 
788, 


here it is quite indefinite and illusory, The 
trustees havea discretion to set aside one-third 
of the income for the purchase of immoveable 
property; and the income of such property will 


_ go to increase the portion of the family. The 


persons who have power to call the trustees 
to account are the very persons who are 
interested that the share of the family should 
be as largeas possible. The High Court are 
not carrying out the settlors’ intention in 
devoting the entire property tg charitable 
purposes. Wesay (1) the settlors’ dominant 
purpose was to provide for their family, (2) 
the provision for charity is illusory, (3) the 
settlors’ intention was that thesurplus leftafter 
expenditure on charity should be a separate 
fund for the benefit of their family only, not 
that it should go to the charitable objects 
named or fo any charitable objects. 


Mr. E. B. Raikes, for the Respondents.— 
The plaintis badly framed. The trustees 
are not sued gua trustees, and the charitable 
interests are not represented. The proper 
procedure was to bring the Advocate- General 
on the record as representing the trusts. As 
the suit is framed the deed canrot be set aside. 

[Tae Lorp Cuancett.ox:—lt would be very 
undesirable at this stage tò deside the case 
on that ground. | 

Anything you decide now will not bind 
the aAdvocate-General. The public is not 
represented. 

The trust is good, The attack upon 
the settlors’ solvency at the time of execution 
has failed. They only got into difficulties 
later through losing a ship. a 

The cases cited for appellant merely show . 
that a gift in perpetuity fora man’s family 
is not valid for that purpose; they were 
useful before Act VI of 1913. Buatit has 
never been held that where you settle a 
substantial part of your property on approved 
charitable objects, the residue cannot be 
settled in perpetuity on your family. That 
point was expressly reserved in Mahomed 
Ahsanulla Chowdhry v. Amarchand Kundu (2). 

[Tux Lorn Caancentor referred to Phul 
Ohand v. Akbar Yar Khan (8). | 

That is an express decision to the contrary, 
The gift to the children here is of the mere 
casual overflow. The provision for the 


(8) 19 A. 211; A. W., N. (1897) 49; 9, Ind. Deo, 


(x. s.) 189, 
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trustees is ancillary to the charities and may 
be regarded as being itself a charitable 
purpose. The customary expenditure on the 
charities has been substantial, and that on 
fatehas. would increase on the settlors’ deaths. 
The reason why no amount is prescribed 
‘is because the funds available fiuctuate. A 
-fixed sum is not spesified, because under the 
géneral provision all who seek must receive. 
Ameer Ali’s Muhammadan Law (8rd Edition, 
1904), page 22. The surplus is not a 
definite thing. If the poor come and are 
refused alms, they could go to the Advocate- 
General and say that the primary trust was 
that, they should be fed. 
A wakf has beer held valid though two- 
-thirda of the property was to go to the 
family, because the one-third whish was to 
go to charity was not to be reduced Bazlul 
Ghani Mia v. Adak Patari (9). Even when 
-part of the wakf is bad, the charitable 
objects are always good. Mahomed Ahsanulla 
Chowdhry v. Amarchand Kundu (2) is the 
only case which has come before this Board 
where this has been held, but there are 
“numerous decisions in India to the same 
effect, 

Lf no salary were provided in the deed, 
the trustees could go to the Court for 
remuneration. The provision for accumula- 
tion implies that the accumulations are to be 
held on the original trusts. The settlors have 
-only settled one-fifth of their property, and 
there was no trust whatever for themselves. 

Mr. Kenworthy Brown, replied. 


JUDGMENT, 


Lorp Arxinson.— This is an appeal from 
the decree of the High Court of Judicature 
at Madras, dated the &th February 1910, 
affirming the decree of the District Judge of 
Tanjore, dated the 23rd April 1906, which 
varied thedecree of the Subordinate Judge 
of Negapatam, dated the 28th March 1+01. 

The snit out of which the appeal arises 
was brought for a declaration that the plaint- 
iff was entitled to bring certain lands to sale 
in execution of a decree obtained by him, 
The lands in question were comprised in a 
trust deed, dated the 28th July 1293, where- 
by they were settled substantially in trust to 
apply an indeterminate portion of the income 
for the due performance of customary fatehas 


(0) 19 Ind, Cas. 808; 170. W N. 1015, 


salaries for servants, maganam 


for ancestors and to almsgiving, and to 
apply the residue of the income in perpetuity 
for the benefit of the defendants and their 


descendants without power of alienation. 


“The grantors in this deed, named Ahmed 
Naina Marakayar and Asan Kutu Saheb 
Marakayar, were brothers. They were both 
Mulammadans of the Hanafi sect. At the 
date of the deed they were men of con- 
siderable means, owning property worth a 
lac of rupees. The value of the land com- 
prised in the deed was about one-fifth of 
that amount. Subsequently to the date of 
the deed they met with considerable losses. 
The appellant was their execution-creditor, 
and in that capacity obtained the above- 
mentioned decree. Ifthe deed of the 28th 
July 1893 be absolutely void, he would 
be entitled to the relief he seeks; if it be 
not wholly void, his suit must fail. 

This is all admitted. The respondents 
are the sons and grandsons of the two gran- 


‘tors. Those of them numbered 1 and 2 are 


respectively their sons. They are also the 
trustees named in the deed. Thus the sole 
question for decision in the case is whe- 
ther this deed is a good and valid deed 
of wakf, or is wholly void. It has been 
found by the Sabordinate Judge, before 
whom the case was tried, that the deed 
was not made to delay, hinder, or defraud 
creditors. That finding has rot been ques- 
tioned on this appeal. The case of the 
appellant is that the effect of the-deed is 
to give the property comprised in it in sub- 
stance to the grantors’ family in perpetuity, 
and that it is, therefore, not a valid deed 
of wakf, while the case of the respondents 
is that its effect is to give that property 
in substance to cbaritable uses, and that, 
therefore, it is a good and valid deed of 
wakf. 

The provisions of the deed are carefully 
analysed in the following passage in the judg- 
meut of the High Court ;— 


“The deed...begins with a recital that the 
property consisting of two villages of the 
totul value of Rs, 20,000 is given forthe pur- 
pose of charity, and then states that out 
of the gross yields the melvaram, repairs, 
and other 
important, expenses are to be defrayed and 
the balance of the income is to be divided 
in three shares. From two shares out of 
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the three shares of the income the dhar- 
moakartas or trustees appointed by the deed 
and their successors are to take Rs, 10 
per mensem as salary for discharging their 
duties; and as regards the remainder of 
. the two shares, the direction to the trustees 
is as follows: You should perform annually 
without failure the customary (not “the 
annual” as wrongly translated in the paper 
book) patiah (meaning fateha), kuthum (mean- 
ing khatam), etc., for our ancestors and for 
us after our decease, You should annually give 
inthe month of Ramzan to the mesakin 
or the poor ujinam, t€., food, udumanam, 
i.e., clothes, sadaka meaning alms, jaggath, 
etc. The surplus should be divided in equal 
shares once a year by our heirs or their 
sons, grandsons in existence from generation 
to generation inclusive of you.’ The third 
share of the income affer paying the ex- 
penses is to be utilised in purchasing other 
immoveable property, which is to be added 
to the said charity properties and dealt 
with according to the above terms; and if 
in any year no immoveable property is bought 
with the one-third of the net income, the 
amount is to be added to the two-thirds 
and ‘divided according to the above parti- 
culars. Two sons of the two executants 
were appointed dharmakartas or trustees of 
the deed and it is provided that their suc- 
sessors sboald be male members of the 
family not. exceeding three in number; the 
heirs .of the donors should be entitled to 
call upon the trustees to render proper 
account of the management and to remove 
such of the-trustees as may be guilty of 
mismanagement and appoint competent men 
in their place. The dhamukartas and the 
successors, the heirs, and the descendants 
are not to receive more than the shares 
allotted to them out of the income and 
they will not be entitled to alienate the 
properties, nor will the properties be liable for 
their debts.” 

Their Lordships have little doubt but that 
the grantors executed this deed in the belief 
that the gift in perpetuity to their families 
and their descendants which it contains 
was according to the law governing the 
, matter, namely, the Muhammadan Law, a 
good gift to a charitable use. There isa 
good deal of authority in suppert of that 
view, especially amongst the earlier writers, 


and by the Act VI of 1913, passed by the 
Governor-General of India in Council, sub- 
sequently to the date of the desision ap- 
pealed from, the Jaw in India has been 
brought into conformity, in this respect, 
with the opinion of these writers. By ses- 
tion 3 of that Statute it is expressly en- 
acted that it shall be lawful for any per- 
son professing the Mussalman faith to create 
a wakf, which in all other respects is in 
accordance with the provisions,of the Mus- 
salman law, “for the maintenance and sup- 
port, wholly or partially, of his family, 
children, or descendants.” It was not con- 
tended that this Statute affects the present 
appeal, and the following decisioris of this 
Board, which their Lordships think they 
are bound to follow, clearly establish that 
the Muhammadan Law, as interpreted by 
the Board, does not treat such a gift per 
se ag a good and valid wakf. These deci- 
sions are Mahomed Ahsanulla Chowdhry v. 
Amarchand Kundu (2), Abul Fata Mahomed 
Ishak v. Rasamaya Dhur Chowdhri (4) and 
Mujib-un nisa v. Abdur Rahim (3), In this 
case (at page 23* Lord Robertson said):— — 

“Their Lordships have, however, considered 
the question whether even assuming it to 
have. been registered, the deed is, according 
to its terms, a valid deed of wakf. It 


“will be so if the effect of the deed is to give 


the property in substance to charitable uses. 
It will not be soif the effect is to give the pro- 
perty in substance to the testator’s family.” - 

All the Courts before which this case 
has come have adopted .the test thus laid 
down by Lord Robertson, and its aécuracy 
has not been questioned on this appeal. 
To determine whether any particular case 
answers the test, all the circumstances ex- 
isting at the date of the deed must be taken 
into consideration, -such as the financial 
position of the grantor, the amount of the 
property, the nature and the needs of the 
charity, their probable or possible expan- 
sion, the priority of their claim upon the 
settled fund, and such like. It was not 


. shown, or indeed contended, on the hear- 


ing of this appeal, that the High Court was 
not right in its conclusion that a certain 
word in the trust deed, which should have 
been translated as “customary,” had in fact 
been translated as annual.” No doubt this 

#Page of 28 I. A—Hd, ~ 
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alleged mistranslation had not been pointed 
out either in the Court of the Subordinate 
Judge or in that of the District Judge, 
but their Lordships think they must assume 
that the Judges of the High Court satisfied 
themselves that the mistranslation had taken 
place, and are of opinion that under the 
circumstances the deed must now be read 
avid construed as if the’ words “the cus- 
tomary” had been substituted at the place 
indicated fer the words “the annual.” The 
Subordinate Judge at pages 327—329 classi- 
fies the charitable objects provided for in the 
deed under four heads: — 

1. Cash doles to the poor on the 28th and 
29th of the Ramzan month, which among 
Muhammadans is regarded asa holy month 
in which giving alms to the poor is en- 
joined as a duty. 

2. Distribution of clothes to the poor on 
those days. 

3. Distribution of conjee to the poor ona 
misjed during the thirty days of the month 
(Ramzan). 

4. Performance of fateha on three days 
of aneestors, and feeding of friends and the 
poor. 

The word “wakf” is not used in the deed, 
but it is not pretended that these objects 
are not,-according to Mubammadan Law, 
which governs the case, charitable objects, 
or that the grant to trustees to promote them 
did not create a good charitable trust. The 
trusts too are active trusts, troublesome to 
discharge, and the petty salary given to 
the trustees may accordingly well be held 
to have been given them as remuneration 
for their trouble in this respect, and, there- 
fore, as part of the expenditure on the 
charitable objects, 

The Subordinate Judge estimated that it 
would be necessary to spend Rs, 230 to 
Rs. 260 per annum on the first three of these 
charitable objects, and Rs. 100 per annum 
on the fourth, making in all Rs. 360, whish, 
with the salary of the trustees, would 


amount to Rs. €00 per annum, leaving, since ' 


the income of the trust estate was estimated 
at Rs. 1,500 per annum, a balance of 
about Rs. 900 per annum to feed the 
grant in perpetuity to the family and des- 
cendants of the grantors. Much stress was 
laid by the appellants on the fact that 
only two-fifths of the income would be 
devoted to the charity, while three-fifths 


would go to the family. But these figures 
may vary. They are not fixed and unal- 
terable. The income may fluctuate or 
decrease permanently, and the needs of 
the charity may expand. The number of 
poor people usually relieved, which is put by 
the first defendant at 2,500 to 3,000 and by the 
third, fourth, and fifth witnesses examined on 
his behalf at 2,600, may vastly increase, 
since their only necessary qualification is that 
they should be Muhammadans and be pocr. 
Ib is not necessary that they should be 
inhabitants of any particular town or district, 
and it is obvious that the number of applicants 
for or objects of relief would tend to depend 
upon the distress prevailing amongst the 
Muhammadan population in the districts 
within reach of the place of distribution 
namely, the home of the trustees. The 
expenses of the fateha will be increased by 
what has already occurred—the deaths of 
the two grantors. Well, the paramount 
purpose of the grantors was evidently to 
provide for all the needs of these charities 
up to the limit of the trust funds, the income 
received from the land. Those needs are 
the first burden upon that income. It is 
the residue, which may be a dwindling 


sum, that is given to the family. The 
contention that, because the share of 
the income going to the family is at 


present larger than that gcfng to the 
charities, the effect of the deed is so to give 
the property in substance to the family, and 
that, therefore, it is invalid as adeed of wakf 
is, their Lordships think, entirely unsound. 

Itis next urged on behalf of the appellant 
that, Inasmuch as no particular sum 
is named which the trustees are required to 
spend on any or on all of the charitable 
objects mentioned in the deed, they may spend 
on them as much or as little as they please, 
may, if they feel inclined, in fact starve 
these charitable trusts, and that, therefore, 
the provision for charities is illusory, Well, 
their Lordships cannot at all take that 
view of the powers and duties of the trus- 
tees. As far as the fateha is concerned, it 
is to be the “customary” ceremony that 
the trustees are to perform without fail. 
Part of that ceremony is to feed the poor. 

The trustees are, in their Lordships’ view, 
at the least bound, so far as the funds under 
their sontrol will permit, to make such pro- 
visions for the other charities as iy the cir. 
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cumstances of the case £ pious and charitable 
Muhammadan would consider reasonable 
and proper; and it is not disputed that, if the 
trustees failed to perform their trust, the 
Advocate-General, or some other authority 
having control over the administration of 


charities, could in a Courtof Law compel . 


them to do their duty and secure the 
due administration of the trust fund. 

The sum devoted to these charities is ac- 
cording to any standard not large, though for 
the present it isabundant for their needs. 
Having regard to the wealth of the 
grantors at the date of the deed the pro- 
vision made by it is a modest provision. 
Their Lordships take the view that, hav- 
ing regard to all the circumstances of 
the case, the dominating purpose and in- 
tention of the grantors ‘in executing this 
deed evidently was to provide adequately 
for these charities. That was their main 
and paramount object. The secondary and ` 
subsidiary object was to secure for their 
families and descendants any surplus that 
might remain over after the needs of the 
charities bad been satisfied. As the gift 
for the charities was perpetual, it was 
necessary and right that the provision for 
capturing any possible residue should also 
be perpetual. The provisions of the deed 
carry out these objects, and that being so, 
it is, in thefr Lordships’ view, only right 
to hold that the effect of the instrument is 


not to give the trust property in substance.. 


to the family of the grantors, but to give 
it in substance to the charitable purposes 
named in it. If this be so, as they think 
it is, the deed is within the authorities a 
gnod and valid deed of wakf and must be 
allowed to take effect aceording to its 
tenor. The appeal, therefore, fails and must 
be dismissed, and their Lordships will advise 
His Majesty accordingly, The appellant 
must pay the costs. 
Appeal dismissed. 

Attorney for the Appellant: Mr. Douglas 
Grant. l 

. Solicitora for the Respondents: 
Ohapman, Walker and Shephard, 


Messrs. 
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CALCUTTA HIGH COURT. ` 
ÅPPEAL FROM APPELLATE Decree No. 1557 
or 915. 

February 5, 1917, 
Present:—Mr, Justice Fletcher and 

Mr Justice Richardson 
Munshi EMADUDDIN CHOWDHURY 
——- PLAINTIFF —APPELLANT . 
PEFEUS 
DANESH MAMUD AND OTHERS— 


Deren Danrs— RESPONDÈNTS. 

Landlord and tenant—Korfa ryot, meaning of-—Suit 
to eject korfa ryot on expiry of term of lease— 
Burden of proof A 

Where on the expiry of the term of a kabuliyat in 
which the defendant admitted that he was a 
korfa ryot, the landlord brought a suit for ejectment 
onthe ground that the status of the tenant being 
that of an under-ryot, he was liable to be ejected 
on the expiration of the term: 

Held, that as the expression “korfa ryot” did not 
necessarily mean an under-ryot, the onus was upon 
the landlord to prove thatthe defendant was an 
under-ryot and, therefore, liable to ejectment on the 
expiration of the term of his lease. [p. 241, col. 2. | 


Appeal against the decree of the District 
Judge, Rangpur, dated the 8th April 
1915, affirming that of the Munsif, first Court 
at that place. 


FACTS material to the report will 
appear from the following extract from the 
judgment of the District Judge of Rung- 
pore:-— * * * * Coming now to the 
first question, raising the issue of the status 
of the parties, I am of opinion that the 
onus lies on the plaintiff in the first instance 
to prove that he himself is only an occupancy 
ryot and not a tenure-holder, as alleged by 
defendant No. 1. The suit is for ejectment 
on a declaration of the plaintiff's title and 
it is for the plaintiff to establish that title, 
‘before he can succeed. The lower Court 
was thus wrong in deciding this issue by 
placing the onus on the defendant to prove 
that be was an occupancy ryot and not an 
under-ryct. It is possible that the learned 
Munsif placed the onus on the defendant in 


view” of the vague descriptions of the respec- 


tive partte’s interest in the land in suit. But 
as a matter of fact these descriptions do 
not help us in any way. The plaintiff’s 
interest is described as Jote, which, as is well 
known, is a vague term and may embrace any 
right from that of an ordinary cultivating 
ryot to that of tenure-holder, to be deter- 
mined in each case on its own evidence, 
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The same observations app'y to the korfa 
right of the defendant as described in the 
kabuliyat, There is no fixed or limited 
definition of korfa right in this District, as 
it would vary in each case according to the 
exact status of the immediate owner of the 
Superior interest. ‘In support of this view, 
I ;may refer to the following observations 
of their Lordships in the case of Jngendra 
Nath Goswami v. Chandra Kumar Yasu-ndar 
(1) at page s4. ‘Citing the report of the sent 
Commission in 1876 it is raid that ‘a large 
majority of jotedars have small holdings, and 
are ryots proper. Bat a large number of 
jotedars have ryots under them who are called 
either chukidars or korpaprajas,’” - 

“The plaintiff having been found by me 
to be a tenure holder with respect to the 
jote the defendant No 1 must be held to be 
a ryot and as admittedly he had been in 


occupation of the land in suit at least since 


1298, 4 e, for over 23 years, I further find 
that he isan occupancy ryot. He is not, 
therefore, liable to ejectment in this suit 
* * #D 

Babu Mahendra Nath Roy (with him Babus 
Sarat Chandra Khan and Atul Chandra Gupta), 
for the Appellant.—-The suit is for eject- 
ment and is based on a kabuliynt the term 
of which bas expired. It was a temporary 
kabuliyat. The main question to be decided in 
this case is whether the defendant had ryotd 
interest or under-ryots interest. The defend- 
ant admits that his right is that of an under 
ryot., The words “korfa right” do not 
necessarily define the status of the’ tenant. 
The onus has been misplaced by the Court 
of Appeal below, it would be on the defend- 
ant to show that he is an occupancy ryot, 
The contract prima facie shows that defend- 
anf was an under-ryot, so onus lies clearly 
on the defendant onder section 102 of the 
Indian Evidence Act. Refer to Raah 
Khetier Kristo Mitter v. Kumar Dinen- 
dra Narain Hoy (2). The present case is 
stranger than Ismail Khan Mahomed v. 
Aghore Nath Mukeree (3), hecause the contract 
prima focre shows that the defendant was an 
under-ryoé. 

Baku Probodh Kumar Das, for the Respond- 


(1) 24 Ind. Gas. 198 ab p 194 42 C. 28, 
(2) 3 C. W. N. 202 at p. 295, 
(8) 7 C. W, N. 734. : 
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euts.--The onus has been rightly placed 
after what the learned Judge has clearly 
found. ‘Korja right? does not itself mean 
that if is an under-ryoéz. It is a ryotz and so 
onus lies on the plaintiff, It may be a ryoti 
under a tenure holder. 

Babu Mahendra Nath Roy, in reply. 

JUDGMENT. 

Fuetcaer, J.— This is an appeal from a 
decision of the learned District Judge of 
Rungoore, dated the Sth April L915, reversing 
the. decision of the Munsif of the same place. 
The snit was brought for ejectment. The 
right of ` suit was based on a kabuliyai 
the term of which had expired. The 
kabultyat, a trans] tion of which is before us, 
is the sole document which has been referred 
to inthis case. Under the kabuliyat, it is 
stated in the argument, that it is admitted 
by defendant No. 1 that his right is 
that of an under-ryot within the meaning 
of the Bengal Tenancy Act. That depends 
on what the meaning of the words “korfu 
Personally I do not know the 
Bengali language; but the learned gentlemen, 
who appear in this case, and my learned 
brother, who 13 sitting with me, say that the 
words “korfa ryot do not necessarily mean 
an ‘under-ryot” but may mean a ryof under 
a tenure-holder or some other person. 
If that is so, it seems to me to be quite 
clear that the learned Judge in the Court of 
Appeal below ‘rightly placed the onus on ‘the 
plaintiff, becanse in this case the question 
of onus seems to be the only question’in the 
appeal If the onns has bren rightly placed, 
the appeal cannot succeed having regard to 
the view that the learned Judge has taken 
on the facts proved before him. -I accept 
the statement that “korfa ryo? does not 
necessarily mean a ryot holding under a 
gyot but is consistent with the other view 
that if may be ayə holding under some 
person other than a ryot. In that view of 
the case, this appéal must fail and be dis- 
missed with costs, 

- R ocuarnson, J.—E agree. 

It is not uecessary to define the ‘term 
“korfa ryot.’ The kubul yat speaks of the 
defendants as having a “korf1 right”, Wnen 
such a right is subordinate to a gote, the 
question whether the tenant is a yet or an 
under-vyof must depend on the character of 
the Jote, 

Appeal dismisset, 
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PUNJAB CHIEF COURT. 
Sscoxp Civin ArpeaL No. 1956 or 1916. 
March 21, 1917. 

Present: Mr. Justice Shadi Lal. 
BELI RAM AND ANOTHER— PLAINTIFES— 

APPELLANTS 

VETSUS 

THAKAR AND ANoTHER— DEFENDANTS— 

“RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 185, 144, 
— Mortgage—Foreclosure proceedings not taken within 
twelve years of date fixed for payment of mortgage 
money—Possession, suit for, as ovner—Limitation— 
Assignment of mortgage—-Assignee, rights of. 

A mortgagee under a deed of conditional sale, who 
fails to take foreclosure proceedings within twelve 
years of the date fixed for the payment of the mort- 
gage-money, is barred by limitation from suing for 
possession as an owner. [p. 242, col. 2.] 

Moman v. Ishri Pershad, 35 P. R. 1899 and Nand Lal 
v. Goojar, 15 Ind. Cas 275; 94 P. R.1912; 178 P. W. 
R. 1912; 237 P. L. R. 1912, followed. 

Nagar v. Saudagar, 57 P. R. 1908; 115 P. W. R. 
1908 and Tek Chand v. Bohel Singh, E5 P. R. 1906; 
72 P. L. R. 1907, distinguished, 

Where a mortgagee executed a deed of assignment 
ín fayour of plaintiffs, who sued the mortgagor for 
possession: 

Held, that the mere fact that the assignor 
erroneously thought that his right of foreclosure 
had been taken away by the Panjab Alienation of 
Land Act did not preclude the plaintiffs from enforc- 
ing thatright, if it was anincident of the mortgage 
transaction. [p. 242, col. 2; p. 248, col. 1.] 

Stéond appeal from the decree of the 
District Judge, Hissar, cated the 7th April 
1916, confirming that of the Munsif, 2nd 
aluss, Hissar, dated the 24th May 1915, 
flismissing the claim. 

Lala Durga Das, forthe Appellants. 

Rai Sahib Lala Moti Sagar, for the 


Respondents. 


JUDGMENT.—The action brought by the 
quondam mortgagees for possession of the 
land as owners has been dismissed by the 
Courts below on the grounds (a) that 
the rights transferred to them by the 
original mortgagees were merely rights of 
realising the money and did not | include 
the right to foreclose the mortgage; and 
(b) that the notices of foreclosure were 
defective. 
fayour of the plaintiffs shows that they 
acquired all the rights of the assignors, 
and the mere fact that the latter erroneously 
thought that their right of foreclosure had 
been taken away by the Punjab Alienation 
of Land Act did not preclude the plaint- 
iffg from enforcing that right, if if was 
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an incident of the mortgage transaction 
Accordingly I am unable to sustain the 
finding of the lower Courts on this point. 


As regards the defects in the notices 
of foreclosure, there can be no manner 
of doubt that the alleged signatures of 
the presiding Judge are altogether illegible, 
and I am not prepared to dissent from 
the view of the Court of first instance 
that the signatures are not those of the 
District Judge, but of one Nathu Mal who 
was then clerk of the Court. The learned 
Pleader for the respondents has drawn my 
attention to other defects in the notices, 


- but I consider it unnecessary to pronounce 


any opinion upon the validity or otherwise 
of his contention, because it seems to me 
that the suit is barred by limitation. It 
is beyond dispute that the foreclosure pro- 
eeedings under Regulation XVII of 1806 
were not taken within twelve years of the 
date fixed in the deed for the payment 
of the mortgage money. The judgments 
in Moman v. Ishri Pershad (1) and. Nand 
Lal v. Govjar (2), which. are on all fours 
with the present case, lay down the rule 
that a mortgagee under a deed of con- 
ditional sale, who has not taken foreclosure 
proseedings within twelve years of the date 
fixed fcr the payment of the mortgage 
money, is barred by limitation from suing 
for possession as an owner. Mr. Darga 
Das for the appellants relies upon certain 
dicta in Nagar v. Saudagar (3) and Tek 
Chand v. Sohel Singh (4) to- the effect 
that there is no period of limitation 
prescribed by law for an application for 
the issue of the notice of foreclosure, It 
will be observed that in the former case 
the mortgagee was actually in- possession 
of the mortgaged property and the suit 
was merely for a declaration, and in the 
latter case the foreclosure proceedings were 
taken within twelve years of the due date. 
These rulings do nof, therefore, enunciate 
any rule at variance with the doctrine 
laid down in the judgments in Moman v. 


(1) 35 P. R. 1899. 

(2) 15 Ind. Cas. 275; 94 P. R. 1912; 178 P. W. R, 
1912; 237 P, L. R. 1912. 

(3) 57 P. R. 1908; 115 P. W. R. 1908. 

(4) 65 P. R. 1906; 72 P. L. R. 1907. 


Vol. XXXIX | 
SULAIMAN Y. BIYATHTBHUMMA, 


Ishri Pershad (1) and Nand Lal v. Goojar (2), 
both of which are Division Bench judgments 
and havea direct application to the present 
ease. The exposition of law contained therein 
is biriding upon me, and there is no suff- 
sient reason for holding that it is erroneous 
and requires reconsideration. 

‘Hor the aforesaid reasons I dismiss the 
appeal, buf, leave the parties to pay their 
own costs in this Court. 


Appeal dismissed. 


PRIVY COUNCIL. 

APPEAL FROM Mapras HIGH Covet. 
November 27, 1916, 
Present:—Lord Parker of Waddington, 

$ Lord Sumner, Sir John Edge and 
Sir Law rad Jenkins, 
SULAIMAN— Derenpanr No. 2—APPELLANT 
versus 
BLYATHTHUMMA AND oTHERS— 


PLAINTINFs— RESPONDENTS. 

Marumakkatayam Inmw—Mopla tarwad—Tavazhis, 
whether joint or divided—Partition—Tavazhi, meaning 
of-~-Document creating rights relied on in plaint —Civil 
Procedure Code (Act V of 1908), O. VII, r. 14—Docu- 
ment not filed with plaint, 

The members of a tavazhi of a Mopla iad sued 
another tavazhi and an alienee from the latter on the 
ground-that the tavazhis were joint and undivided 
and that the alienation was invalid and not binding 
on plaintiffs. The Subordinate Judge dismissed the 
-suit, holding that the tavazhis had become divided 
and thit the alienations were proper and competent. 
The High Court reversed this decision, holding 
that the alienations were contrary to a razinamah 
referred to in the plaint and not filed along with the 
plaint but exhibited in evidence: 

Held, that the parties, having for a long time lived 
separately and enjoyed separate properties, must be 
held to have divided andthat the compromise peti- 
tion did not show the contrary. [p. 245, cols. 1 & 2.] 

By the law which governs a Mopla tarwad, there 
cannot be a partition unless all the members consent. 
[p. 244, col. 1.] 
~- The word tavazht is a word of equivocal meaning 
and may fairly be used when the separation is 
complete, [p. 245, col, 2.] 

A document which is relied on as croating rights 
must be filed along with the plaint and if it is 
presented subsequently, ib can only be treated as 
evidence and not as a document creating rights. [p. 
246, col. 1.] 


_ Appeal from a decree of the Madras 
‘High Court (Wallis and Sankaran Nair, 
JJ Je dated August 20th, 1909, reversing 
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that of the 
Canara, 

‘Sir W. Garth, for the Appellant. 

Mr. Kenworthy Brown for the Respond- 
ents. 


Subordinate Judge, “South 


JUDGMENT. 


SIR Lawrence JENKINS, —-The plaintiffs and 
Mammad, the first defendant, who has died 
since the institution of this suit, were 
descendants from a common stock. It is 
the plaintiffs’ case that they were mem- 
bers of an undivided Mopla tarwad govern- 
ed by Marumakkatayam. Law, and that this 


.tarwad possessed considerable properties, 


including those in suit, Mammad, it is alleged, 
was the senior and karnavan of the whole 
tarwad ; and it is charged that he dealt 
with tarwad property in fraud of the plaint- 
iffs, and improperly alienated portions of it 
to Sulaiman, the second defendant. 

The plaintiffs accordingly pray by their 
plaint that the first defendant be deposed 
from the management of the plaint proper- 
ties or in the alternative that the plaintiffs’ 
right thereto be declared free of any en- 
cumbrance made by the first defendant. 
They further seek a declaration that the 
alienations in favour of the second defend- 
ant specified in the plaint are invalid and 


‘not binding against the plaintiffy. 


By way of defence it is denied that the 
plaintiffs and the first defendant were mem- 
bers of an undivided Mopla tawad, or that 
the first defendant was the senior and 
karnavan of the whole tarwad. On the 
contrary, the allegation in the written state- 
ment is that the branch of the plaintiffs 
and of the first defendant with seven others, 
became divided as far back as 1837-38, and 
that each branch has been living separately 
and enjoying and dealing with the properties 
separately and independently of the other 
branches. The suit was heard in the Court 
of the Subordinate Judge of South Canara, 
and was dismissed on the 14th September ` 
1904. 

On appeal this decree was reversed by 
the High Court of Madras on the 20th 
August 1909, and it was declared that the 
alienations made by the first defendant in 
favour ofethe second defendant of certain spe- 
cified properties were invalid and not binding 
against the plaintiffs, From this decree | of 
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the High Court the present appeal to His 
Majesty in Council has been preferred, 

Though by thelaw which governs a Mopla 
tarwad there cannot be a partition unless 
all the members consent, yet it is common 
ground that there has been a partition- of 
the properties of the original farwad in 
this case. The point in dispute is as to the 
character and extent of this partition. 

To -understand the rival contentions re- 
gard must be had to the history and state’ 
of the family, and this is compendiously 
shown: in the tabular statement appended 
to the plaint. - Descent under the law by 
which this family is governed is always 
traced through the female line toa female 
ancestor, It will thus be seen that the 
three stocks to-which descent is traced were 
three sisters who left descendants—Bavum- 
ma, Kunhi Kathiya and Thaki. There were 
two other sisters, but they can be left out 
of consideration as they. apparently left no 
issue. Bavuamma left four descendants, and 
Thakitwo; of Kunhi Kathiya’s descendants 
‘only three left issue. It is with the line 
of Knnhi Kathiya alone that this litigation 
is concerned. 


The plaintiffs’ contention is that the par- 
tition which was effected was only between 
the three branches of Bavumma, Kunhi 
Kathiya and Thaki, and thst the allotment 
` made tothe nine branches tracing from the 
several descendants was not by way of 
complete partition, but was merely a division 
for convenience of enjoyment. 

The case made by the defence is that 
there was a complete partition between the 
nine branches, and that thereby nine separate 
and independent shares were constituted, 


The last view was affirmed by the 
Subordinate Judge and no disrent from it is 
expressed by the High Court; onthe con- 
trary, such inference as is suggested by that 
Courts meagre and inconclusive judgment is 
that it acsepted the finding of the Subordi- 
nate Judge on this point, for the course 
followed by the High Court seems to as- 
sume partition into nine shares.” In these 
cireumstancer, it might be encugh for their 
Lordships to say that they are not satisfed 
that the Subordinate Judge was wrong in 
his view of the status of the family ; but 
as the evidence bas been examined and 
discussed before them in considerable detail, 
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they think it right to indicate briefly the 
reasons that have Jed them to the same con- 
clusion as that of the Subordinate Judge 

In 1856 a suit was commenced by Kunhi 
Pathomma, a descendant of Kuttyacha, 
against Moideen and Hasnar, the nephew 
of Kunhammad, whorespectively represented 
the lines of Pathi and Biathu. In other 
words, it was a suit between the represent- 
atives of the three lines descended from the. 
common ancestress, Kunhi Kithiya, one 
of the three sisters already mentioned. The 
suit is described as one to establish the 
plaintiffs’ right in property “ after the first 
It ended in a compromise in 
the terms set forth in a razi petition, 
Exhibit XLII, in this suit, 

It runs as follows :—~ 

“All the properties belonging to the 
plaintiff and defendants on the hereditary 
right and acquired from the time of Recha 
Baithan up to the time of Amanath were 
divided into nine shares, with the consent 


of all members of the family, in the 
presence of respectable men, in 1013 
(1837-38), and two of those nine 


shares were allotted to Baithan and his 
nephew Sanna Baithan, the descendants 
of Thaki (female); four others were allotted 
to Bavumma’s descendants, vizą one to 
Kalandu, one to Assan, one to Moideen 
Kutty, and one to Alimasa; and three 
shares to the descendants of Kunhi Kiriya 
(Kadya), vz, one to the first defendant, 


cne to the plaintiff’s uncle Konhi Assan, 
and one to second defendant’s .,uncle’ 
Kuttiamad. Thus they were separately 


enjoying the nine shares and paying the 
assessment,” 

The importance of this 
hardjy be exaggerated; 
plaintiffs? suggestion of a division into 
three tarwads, followed by a subsequent: 
incomplete sub-division into nine branches, 
merely for convenience of enjoyment; and 
it supports the defence contention that ‘the 
division was not into three bnt into nine 
independent shares, and that the separation 
was complete, 

Ilt is true that for the purpose of arriv- 
ing at the proper mode of division there 
is a reference to the three stocks of 
descent, Bavumma, Kunbi Kathiya and 
Thaki, but this was so of necessity, and 
wis merely an application of the rule that 


statement can 
it confutes the 
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division for the purpose of partition is 
stirpital, though, as between the members 
of any one class, it is capital. Noris the 
actual compromise effected without its signi- 
ficance. Moidin, it appears, was old 
and had no family members; he had 
executed a Will in favour of the second 
defendant, and this Will was set aside 
with the consent of the second defendant. 
He had also made gifts of certain pro: 
perties to his children, who were not 
members of this family. By the com- 
promise it is provided that, “excepting 
these, the remaining properties have been 
equally divided with details thereof by the 
first defendant between the second defend- 
ant and the plaintiff’s son Snopi, so that 
they may enjoy the same from generation 
to generation aceording to Aliyasanthana 
Law, and as he has delivered possession 
of those properties to them, these two 
persons may enjoy those properties as 
owners, paying the assessment separately 
which first defendant has been paying. 
This arrangement manifestly proceeds on 
the basis of a complete division in interest, 
But the matter does not rest there; the 
history of the family and the conduct of 


the parties, with an exception, to which 
reference will later be made, was in 
accordance with such a division. There was 


separate residence, separate assessment, all 
separate management. The revenue proceed- 
ings, the statements in the vakalaths, the 
alienations of property are all suggestive of 
separation, and this is the view that has 
been taken in earlier litigation in which 
this issue has been involved, 

No doubt ‘the litigation of 1886 and 
1887 in some measure helps the nlaintiffs’ 
contention, for those suits were brought 
on the allegation that the plaintiffs and the 
first defendant were membersof an undivided 
family; and Kunhammad and Mammad 
were among the plaintiffs in one of these 
suits and Mammad in the other. But the 
allegation was challenged and no 
pronouncement was made in its favour, for 
each suit ended in a dismissal and a com- 
promise. The terms of the compromise are 
to be found in Exhibit LL. The plaintiffs 
place much reliance on this document, and 
the High Court’s derision in their fayour is 
apparently based on its provisions, 


- used where 


‘ evidence 


judicial . 
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It has been urged that on ita true cone 
struction Exhibit LL shows that the only 
complete separation was into three shares 
and not into nine, and special stress has 
been laid on the opening clause. But 
the document must be read as a whole, and 
so read its true meaning does not support 
the plaintiffs’ view; in fact the final pro- 
vision appears to their Lordships to he 
conclusive to the contrary. Much has been 
made of the use of the word tavazhi, and 
what is claimed to be its primary signifi- 
cation; but even the authority on which 
this claim is made shows that it is a word 
of equivocal meaning and may fairly be 
the separation is complete, 
While, therefore, their Lordships recognise 
that the attitude of Kunhammad and 
Mammad in this litigation of 1886 and 
1887 is worthy of consideration, it would 
be easy to attribute too much weight to it, 
and this they feel would be done if they 
allowed it to outweigh the clear statement 
in the compromise made in the suit of 
1856, and. the indirect evidence which from 
all sides converges to the conclusion that 
there was complete separation, 

In fact, it may be fairly said that there 
are disclosed in the evidence all those 
incidents that would he present in the 
ease of separatinn, and even after the com- 
promise of 1887 there are “ dealings and 
cmduct on the part of the plaintiffs which, 
in strictness, woald only be consistent 
with the existence of two separate tarwads 
in the sense for which the defence con- 
tends. Inthe light of theseseveral matters 
their Lordships see no reason to think 
that the Subordinate Judge erred when he 
elected to be guided by the documentary 
rather than by the oral testi- 
mony of the witnesses, 

It only now remains to deal briefly with 
the use to which Exhibit LL was put by 
the High Oourt. The judgment apparently 
treats the document not merely as evidence, 
but as creating rights. The view of its 
operation taken by the learned Judges was 
that the income of the properties in the 
possession of each branch was to be enjoyed 
by the members of that branch alone till the 
extinetion of that branch; but that they had no 
right of alienstion, 

The objection to this, however, is that 
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the plaintiffs did not sue on this document. 
They did not produce it in Court when the 
plaint was presented, nor did they deliver 
it or a copy thereof to be filed with the 
plaint, and yet this is what the Code of Civil 
‘Procedure, section 59, directs as regards a 
document on which a plaintiff sues. Nor 
-was the document treated otherwise than 
as a piece of evidence in the Trial Court. 
And this is important, for had it been put 
forward by the plaintiffs as creating rights 
-then, apart from any difficulty as to its 
admissibility in the absence of registra- 
tion—a point on which their Lordships 
express no opinion—it is manifest that a 
_line of defence requiring evidence might 
‘have been adopted, which was unnecessary 
Bo. long as the razi petition was used 
‘merely as a piece of évidence. 

Their Lordships, therefore, decline to deal 
with the razi petition as a document which 
created a bar on Mammad’s power of aliena- 
tion, and they do this the more readily as it 
‘does not appear to them to bear the construc- 
‘tion, or have the effect ascribed to. it by the 
High Court. 

The result, then, is that their Lordships 
hold that the suit was rightly dismisséd 
‘by the Subordinate Judge, and they will, 
therefore, humbly advise His Majesty that 
‘the appeal ought to be allowed, the decree 
-of the High” Court set aside, and that of 
the Subordinate Judge restored with costs 
in both Courts, and that any costs paid 
under the decree of the High Court must be 
returned. 

The respondents must pay the costs of 
- this appeal. - 
Appeal ina 


Solicitor for the Appellant: Mr. Douglas 
“ Grant. 

Solicitor for the Respondents: Mr. E. 
. Dalgado.,.- 





-PATNA HIGH COURT. 
-APPEAL FROM ORIGINAL Orpers Nos. 168 
AND 170 op- 1916. Sy 
February 7, 1917. 

Present:—Mr. Justice Mullick and 

Mr. Justice Jwala Prasad. 
PALI RAM— Creprrorn—ApPEeLLANtT 

versus 
SHEO NATH PRASAD-—JUuDGMENT-DEBTOR 


— RESPONDENT. 
Provincial Insolvency Act (IIT of 1907), sa, 16, 84— 


+ 
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Order of adjudication, date of operation of—Assets 
realised before order of adjudication——Decree-holder, 
position of —‘Realized assets,’ meaning of. 

. Section 84 of the Provincial Insolvency Act controls 
section 16 of that Act and although an order of 
adjudication relates back to the date of the present- 
ation of the petition, the title of a decreé-holder in 
respect of assets realised before the date of the order 
of adjudication prevails over the title of the Receiver. 
[p. 247, col. 1.] 

Madhu Sardar v. Khitish Chandra Banerji, 30 Ind. 
Cas. 82; 42 C. 289, Sri Chand v. Murari Lal, 16 Ind. 
Cas, 183; 84 A. 628; 10 A. L. J. 252. reliqd upon.. 

Abdul Razak v. Basiruddin Ahmed, 6 Ind. Cas. 95; 
11 C, L. J. 435; 14 C, W. N. 586, explained. 

. In an execution as soon asa sale is held and the 
money is deposited for the benefit of the decree- 
holder the assets must be considered as realised and 
at the disposal of the decree-holder. [p. 247, col. 2.] 


Appeal from an order of the District Judge, 
Patna, dated the 31st May 1916. 

Rai Tribhuban Nath Sahay, for the Appel- 
lant. ` 

Messrs. Gangadhar Das, Sunder Lal and 
Bimla Charan Sinha, for the Respondent. 


JUDGMENT, 


Morok, J.—T hese two appeals arise out 


‘of an order made by the learned District 
‘Judge of Patna in the exercise 


of his 
insolvency jurisdiction under the Provinctal 
Insolvency Act. 


It appears that the debtor Sheo Nath 
made an application for insolvency on the 
lst of Desember 1915. That application 
was dismissed but finally on appeal to 
the High Court an order of adjudication 
was made on the 20th of May 1916. 
In the meantime a scheduled creditor 
named Nandai Ram brought two “suits 
against the debtor in the Court of the 


‘Subordinate Judge and Munsif of Patna. 


These suits were decreed in 1915 subject 
to an attachment before judgment. 


It also appears that another ‘scheduled 
creditor named Pali Ram had obtained a 
desree against the debtor in 1914 in the 
There was 
an application for setting aside that decree 


‘and eventually there was a retrial and a 


fresh decree was passed against the debtor. 
That decree was sent to the Subordinate 
Judge of Patna for execution. 


Pali Ram on the 17th of January 1916, 
applied to the Subordinate Judge for 
rateable distribution along with Nanda 
Ram, 
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` Certain immoyeable property wes sold 
in execution of the three decrees and a 
sum of Rs. 3,£00 was realized by the sale. 

It is the case of Pali Ram and Nandai 
Ram that they are entitled to that sum. But 
another scheduled creditor having objected 
in the Insolvyercy Court that these two 
creditors were not entitled to take ont the 
mcney an injunction was issued by the 
Insolvency’ Court directing the Subordinate 
Judge not to pay cut and firally, on the 3lst 
of May 1916, the District Judge held that 
Nandai Ram and Pali Ram were not entitled 
to the sale-proceeds because the Receiver 
appointed in consequence of the order of 
adjudication of the 20th of May 1916, 
was entitled to carry his title back to the 
date of the presentation of the petition of 
insolvency, namely, the Ist of December 
1915. Against that order Nandai Ram 
prefers Appeal No. 168 and Pali Ram 
Appeal No. 170 of 1916. 

The appellants rely upon section 34 of 
the Provincial Insolvency Act and contend 
that as the assets were realized in their 
case before the date of the order of 
adjudication they are entitled to prevail 
over the Receiver. The learned District 
Judgeon the other hand appears to. think 
that section 34 does not control section 16 
of the . Provincial, Insolvency Act which 
directs that the title of a Receiver relates 
back to the date of the presentation of 
the insolvency petition. In my opinion 
the learned District Judge is in error. 
Section 34 clearly does control section 16 
ana ‘if authority were needed I would 
refer to Madhu Sardar v. Khitish Chandra 
Banerji (1) and to Sri Chand v. Murari 
Lal (2). The first of these two cases is 
very strong authority for the proposition 
that section’ 34 does control section 16, for 
it was held there that the title of a decree- 
holder in respect of assets realized before 
the date of the order of adjudication 
prevails over the title of even an interim 
Receiver appointed before the date of the 
order of adjudication. 

The learned Vakil for the respondents 
has drawn our attention to Abdul Razak 
vy. Basiruddin Ahmed (8). But that case 


(1) 30 Ind. Cas. 82; 42 O. 289, 
(2) 16 Ind. Cas. 188; 34 A.628; 10 A, L, J. 252. 
(3) 6 Ind, 95; 1] 0, L, J. 485; 14 Ç. W. N, 586, * 
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is no authority in support of the proposi- 
tion for which he contends. That case 
merely decided that it was competent to 
a Court hearing an appeal in an insolvency 
matter to appoint an dnterim Receiver 
in exercise of its inherent powers. 
There was a casual expression of opinion 
at the end of the judgment to the effect 
that the title of such a Receiver would 
relate back to the -date of the presentation 
of. the insolvenoy petition. But the learned 
Judge nowhere said that the Receiver 
would prevail over a creditor who was 
entitled to come in under section 34. On 
the -contrary the same learned Judge who 
decided that case expressed in clear terms 
the ‘opinion in Madhu Sardar’s case (1) 
that the title of the Reseiver ‘relates 
bask to the date of the application for 
insolvency and is controlled by sestion 34 
of the Provincial Insolvency Act. Indeed 
if this was. not the intention of the law 
it is difficult to see for what purpose 
section 34 was enacted. In my opinion 
the section was enacted for the purpose 
of protecting a diligent creditor. 

As to the meaning of assets realized 
there is no serious contention. As soon: as 
a sale is held and the money is deposited 
for the benefit of the decree-holder the 
assets must be considered as realized and 
at the disposal of the decree-hoMer. 

The result, therefore, is that the order 
of the learned District Judge must be set 
aside and the appeals decreed with costs. 
The costs are to be realized from the 
objecting creditor Jung Bahadur who is 
respondent before us and will be assessed 
at Ra. 32 in each appeal. 

In Appeal No, 170 therais a Rule on 
the record which was obtained by the 
appellant and which becomes  infructuous 
and is discharged. 

JWALA PRASAD, J.—I agree that the order 
of adjudication relates back to the date 
of the presentation of the insolvency 
petition but this does not apply to the 
assets realized in the course of execution 
before the order of adjudication under 
section 34. 

Appeals decreed, 
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acca JUDICIAT. COMMISSIONER’S 
- COURT. 
< Secowp Civic Aresar No. 183 oF 1916, 
2 „January 29, 19)7, 
p “Present: :— Mr. Lindsay, J. O. 
M usammat. ILAICHA KUNWAR— 
DEFENDAN I— APPELLANT 
VETSUS 


JANG BAHADUR SINGH — PLAINTIFF-- 
Respos DANT, 

Civil Procedure Code (Act Vol 190), s. 11— Res 
juditata— Matter directly and substantially in ixsue— 
Finding on point beyond scope of case. 

The finding upon a point, among others, raised ina 
previous suit does not operate as ses judicata in a snb- 
sequent suit, if the said point was not directly and sub- 
stantially in issue in the previous suit. fp 250, col. 1.4 

“Where in a suit for possession on thea ground of 
survivorship of property alleged to have belonged to 
a joint Hindu family; a plea was raised that one of 
the defendants was not entitled to the property by 
réason of a custom exclading daughters from inherit- 
ance, and a finding was bad on the issue relating to 
that plea: 

Held, that this finding contd. not be set up as res 
judicata.in a subsequent suit by one of the defendants 
against another defendant which was based on the 
allegation as to the existence of the said oustom, 
inasmuch as the plea of custom: is the previous suit 
was altogether aut «fits scope [p 250, col 1 ] 

Tirbhuwan Bahadur Singh v Rameshar Baksh Singh, 
3 A. L. J. 695; 10C. W. N 1085: 8 Bom. L. R. 7 2: 18 
M. L. J 440; 40. la. 3.40€: 1 M t., T, 265;90.0, 
877; 28 A. 727; 33 I. A. 156, explained. 

Appeal from the deeree of the District 


Judge, Gonda, dated the 18th February 1916, 


confirming that of the Subordinate Judge,. 


Gonda, dated: 17th Deeember 1915. 

Bubn Adit: a Prasad, for the Appellant. 

Pandit Harkaran Nath Misra, holding 
brief of the Hon’ble Pandit Gokaran. Nath 
Misra, for the Respondent. 

JUDGMENT - The sole question which 
arises for decision in this second appeal is 
one of res judicata. The appeal has arisen 
out ofasuit brought bya plaintiff Jang 
Bahadur Singh against a defendant, Musam- 
mat Ilaicha Kunwar, asking for:a declaration 
that a certain zemzndarz share belongs to the 
plaintiff and that the defendant has no right 
or title thereto by reason of a custom aceord- 
ing to which danghtera in the family to which 
the parties belong are excluded from inherit- 
ance. Ib was claimed on behalf of the 
appellant here that this question was res 
judicata between the parties ta the present 
suit, and in order to understand this plea 
itis necessary to refer to a previon® litiga- 
tion which .resulted ina decision of the Sap- 
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ordinate Judge of Gonda dated the Ist July 
1912. Tt appears that a lady named Musam- 
mat laicha Kunwar (not the defendant in 
the present case! brought a suit. against four 
defendants, namely, Musammat Raj Kunwar, 
Musammat Phul Kunwar, Jang Bahadur 
Singh, and Musammat llaicha Kunwar. Of 
there defendants Tainha Kunwar is the lady 
who is defending the present snitand who 
is the appellant before me. Jang Bahadur 
Singh is the plaintiff inthe pwesent suit. 
Musommat Phul Kanwar was Janga Bahadur 
Singh’sa wife, while Musemmat Raj Kunwar 
was impleaded as the widow of a man named 
Rareshar Singh who had died before the 
fenit was brought. In this previous litigation 
the plaintiff, namely, the widow of Parbhn 
Singh, laid claim to the entire property which 
had been in possession of Arjun Singh who 
waa the father of the present appellant 
Musammat Tiaicha Kunwar. Parbhu Singh’s 
widow's case was to the effect that Arjun 
Singh and her husband and her husband's 
brother had all heen members of a joint Hinda 
family, that the property in suit in that cace 
was ancestrai property belonging to this joint 
family, that Arjun Singh had been the last male 
member of the eo-parcenary and that she, the 
widow of Parbhu Singh, was now the sole sur- 
viving member of this joint family and was, 
therefore, entitled to take the whole of this 
property by survivorship, She sought to 
exclude the then deferdant Jang Bahadur 
Singh by saying that he was an illegitimate 
son and thia plea of illegitimacy, I take it, 
was also meant to shut out Jang Bahadur 
Singh’s wife Musammat Phul Kunwar’ As 
regards the first defendant in that case 
named Musammat Raj Kunwar the story 
was that her husband had never heen 
adopted into the family at all. Lastly 
there remained the case of Arjun Singh’s 
daughter and in order to show that she 
had no interests in the ancestral property 
in dispute it was pleaded “that there 
was a family custom by which daughters 
were excluded from inheritance”. The 
defendants contested the claim. Jang 
Rahadur Singh who was one of the defendants 
appears to have accepted the ease put by 
plaintiff so far as the question of 
enstom was concerned. He too pleaded 
that Arjun Singh’s daughter was excluded 
fiom inheritance by custom. In _ other 
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respects Jang Bahadur Singh took up the 
same attitude as the other defendants in 
resisting the plaintiff’s claim. The chief 
ground of defence was of course that the 
property of Arjun Singh was separate 
property and that the family to which 
he belonged had separated long before 
the suit was brought. The other defendants, 
tltat is to say, Raj Kunwar and Arjun 
Singh’s daughter Musammai llaicha Kunwar, 
of course, ,denied the existence of this 
alleged castom. The main issues in the 
case undoubtedly were whether or not 
the family was joint, whether the property 
in suit was joint family property, and 
whether the thén plaintiff, the widow of 
Parbhu Singh, was the last surviving co- 
pareener and, therefore, entitled ta recover 
the property from the defendants. On 
these issues the findings were against the 
plaintiff. It was held that the property 
was separate property, that the fimily was 
not a joint family, and that, therefore, the 
ease which Parbhu Singh’s widow had set 
up had failed. it is true that one of the 
issues which was framed in the case was 
whether or not in the family to which 
the parties belonged thera was any custom 
of exclusion of daughters from inheritance. 
Some evidence seems to have been produced 
on this point. The only finding that 1 
have been referred to is what the Subordinate 
Judge put in his judgment, namely, that 
“there was no reliable evidence of the 
custom set up by the plaintiff.’ Now 16 
is said in the present suit, in which Arjan 
Singh’s daughter Ilaicha Kunwar figures 
as a defendant, that the plaintiff Jang 
Bahadur Singh is barred by what was 
decided in the earlisr suit from retting 
up the plea that daughters are exsladed 
from inheritance, Borth the Unurta balow 
have found that what was decided by the 
earlier judgment is no bar to the enter- 
tainment and decision of this issue in the 
present case. The Courts hava not given 
identical reasons for holding that the quastisn 
is nob res juticita batween the parties. 
But I taka it that the mata reason uon 
which the lower Appellate Court has dasided 
that the matter was not ves gulictia is 
that the question of bhis suston which 
is now disputed was not directly and 
substantially in issue in. the earlier suit 
in which Parbhu Singh’s widow was the 
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plaintiff, It is argued here that, as there 
was on the cne side a Gistir ct allegation of the 
existence of this custcm ard a denis] by 
three of the defencants on the other side 
that the custom did not exist, and that 
as there is a finding, boweyer short and 
imperfect, by the learned Subordinate Judge 
who tried the earlier suit, the matter 
is concluded between the parties, for 
it ig said that if the parties raised 
this issue by their pleadings and went 
to trial on it and by their conduct treated 
it asa matter of importance, it must be 
held that the question of custom was really, 
directly aud substantially in issue in the 
earlier suit, and in support of this argument 
I bave been referred to a judgment of their 
Lordships of the Privy Council reported 
as Tirbhuwan Bahadur Singh y  Rameshar 
Baksh Singh (1). Certain observations at 
the conclusion of this judgment are 
relied upon in support of the argument 
here put forward for the appellant. Their 
Lordships there were referring to some 
previous finding which had been come to 


in a auit which was decided by the 
Commissioner of Rae Bareli. The finding 
of the Commissioner had been upon 
an issue relating to adoption. With 


reference to this their Lordships observe 
as follows: “Whatever objections there 
may have been to that issne being 
raised before the Commissioter on remand, 
both parties accepted it. !t was treated 
as the main qrestionin the suit, The issue 
was decided adversely to the appellants. 
The appellant abandoned an appealto the 
Privy Council which he had begun, and 
so the decision became final. Having regard 
to the language of the Code of the Civil Pro. 
cedure, section 13, which deals with issues as 
well as suits, it would seem that the finding on 
the issue as to adoption must be treated 
as res judicata, This point, however, was 
only touched upon in the argument, and 
their Lordships therefore, abstain from ex- 
pressing a final opinion on the question,” 
It is to ba observed, however, that the 
question which the Commissioner of Rue 
Bareli decided in that case was a question 
of adoption which was without doubt directly 
and sabstantially in issue in the suit which 

(1) RA L J. 695 (P. 0.5; 10 C. W. N. 1065; 8 Bom. 


L. R. 7223 16 M. L. J. 440.4 0. L. J. 405; 1M. LT, 
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eventually came before their Lordships and 
it may be that by reason of the facts which 
were made to appear the matter was also 
directly and substantially in issue before the 
Commissioner whose decision had been 
_given’ in the. year 1878. It will be 
observed, moreover, that their Lordships’ 
remarks upon this point are  professedly 
nothing more than obiter dicta and that 
they advisedly refrained from expressing 
any final opinion upon it. It appears 
to me that it is quite impossible to decide 
thé question arising in the present case 
upon the facts of another case. What 
I have to look at is whether this question 
of custom which has arisen in the present 
suit was a question directly and substantial- 
ly in issue in the earlier suit decided by 
the Subordinate Judge. I can only come 
to a decision on this point hy having 
regard to the nature of the earlier suit, 
what were the pleadings of the parties 
and: what were the issues raised. If, as I 
think, the entire suit which was brought 
by Parbhu Singh’s widow was based upon 
the allegations that the family was joint, 
that the property was joint and that she 
was the Jast surviving member of the co- 
parcenary, then it appears to me that 
apy question of custom relating to in- 
heritance was altogether outside the scope 
of thecase. The suit was one for recovery 
based upon 2® title by survivorship and 
no question of inheritance could properly 
be raised in such a case. In fact the 
question was entirely irrelevant in a suit 
in which the relief claimed was upon the 
basis that the property, the possession of 
which was being sought, was the property 
of a joint Hindu family. I am quite 
satisfied, therefore, that it cannot in any 
sense be said that the question of exclusion 
of daughters from inheritance was a 
matter directly and substantially in issue in 
the earlier suit, and, that being settled, 
it necessarily follows that no plea of res 
judicata can be raised in the present suit, 
In my opinion the decision of -the Courts 
below is perfectly correct. This is the only 
point which was argued before me in the 
appeal which I dismiss accordingly with 
sosts to the respondent, 


_ Appeal dismissed. 


INDIAN CASES, 


“1917 


PUNJAB CHIEF COURT. 
SECOND CIVIL Apprat No. 1065 or 1914. 
March 22, 1917. 
Present:—Mr, Justice Scott-Smith and 
Mr. Justice Broadway. 

PHULA SINGH — PLAINTIFF—- APPRLLANT 
versus 
BUR CHAND AND orners-—Devenpaxts— 


RESPONDENTS. f 

Civil Procedure Code (Act F of 1908), s. 11~Res.. 
judicata Morigage—Subsequent charges on property 
—Suit on mortgage— Decree for possession fizing amount 
of charges—Redemption, subsequent suit for—Amount 
due on mortgage, whether res judicata—Mortgagor, 
whether liable to redeem subsequent charges. 

One D. 9. mortgaged his land to G. M. for Rs.500 in 
1891. Thereafter subsequent charges were effected 
on the same land by three deeds for Rs. 98, 98 and 
76 respectively. The plaintiff purchased the equity 
of redemption from the sons of D. S. and brought a 
suit for redemption. Ib appeared that G. M. had. 
previously brought a suit upon the mortgage of 1891 
and obtained a decree for possession, the charge on 
the land being then fixed at Rs. 700: 


Held, (1) that the question of the amount due on 
the mortgage of 1891 was res judicata by reason 
ofthe decree in the previous suit, and that G M.'s 
heirs had no right to claim interest for the period. 
thereafter during which they remained out of 
possession; [p. 251, col. 2.] | 


Buta v. Khushal Singh,10 1 P. R.1891 and Kiman v, 
Sultani Mal, 13 Ind. Cas. 559: 68 P. R. 1912; 82 P. W, 
R. 1912: 148 P. L R. 1912, distinguished. 

(2) that although tho snbsequent deed created 
charges on the same land, they did not confer on 
the mortgagee any right to possession but simply a 
right to recover the principal and, interest dne if not 
paid within a specified time, and that, therefore, the 
mortgagor could not be compelled at the time of 
redemption to pay off the amounts dne under such 
deeds. [p. 262, col. 1.] 


Dorasami v. Tenkataseshayyar, 26 M. 108; 11 W. L. 
J 373 and Balasubramania Nadar v. Swvaguru Asari 
11 Ind. Cas. 629; 21 M. L, J. 562, distinguished, 


Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the l4th March 1912, reversing that of the 
Additional District Judge, Lahore, dated the 
lith August 1913, decreeing plaintiffs claim. 


Lala Durga Das, for the Appellant. 
Dewan Mehr Chand for the Respondents. 


JUDGMENT.—The suit out of which this 
second appeal arises was brought by Phula 
Singh plaintiff-appellant for redemption of 
certain land. The facts are very fnlly given 
in the judgment of the learned Divisional 
Judge and need not be repeated at length. 
The land belonged to one Deva Singh who 
mortgaged it in 1891 to Gopi Mal for 
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Rs. 500. Thereafter subsequent charges were 
effected on the same land by three deeds for 
Rs. 98, 98 and 76, respectively. The plaint- 
iff Phula Singh purchased the equity of re- 
demption from the sons of Deva Singh and 
brought a suit for redemption. The first 
Court decreed redemption on payment of 
Ra, 525 to the representatives of Gopi Mal. 
The lower Appellate Court held that in addi- 
tion to this sum the plaintiff was bound to 
pay interes§ and compound interest on the 
original and subsequent mortgages and made 
the decree one for redemption on payment 
of Rs. 2,025. The plaintiff has filed a 
second appeal to this Court in regard to 
Rs. 1,500 interest allowed to defendant- 
respondent. f 

‘Gopi Mal.previously brought a suit upon 
the mortgage of 1891 and obtained a decree 
for possession in the Court of Misra Jwala 
Sahai, by which the charge on the land was 
fixed at Rs. 700. This decree was confirmed 
on appeal by the Divisional Judge’s order of 
the 19th of April 1904. The first question 
is whether that decree operates as res judicata 
and fixes the amount due under the deed of 
1891. The second question is whether the 
plaintif can redgem the original mortgage 
without paying up the amounts due upon the 
subsequent deeds. Asregards the first quos- 
tion the lower Appellate Court was of opinion 
that it was not necessary to decide, in the 
suit for possession brought in 1902, what the 
actual charge on the land was. It referred in 
support of its decision to Kiman v Sultan: Ma! 
(1) and Buta v. Khushal Singh (2). It was 
‘of the opinion that the findings as to the 
actual amounts of principal and interest due 
were, therefore, on the authority of Rajab-un- 
nissa v. Habib Bakhsh (3), obiter dicta and not 
binding upon the parties, and that the ques- 
tion as to the amount due should have 
been left over for consideration in a re- 
demption suit like the present. In our 
opinion Kiman v. Sultani Mal (1) and Buta 
v. Khushal Singh (2) are distinguishable 
from the facts of the present case, because 
in the 1902 case Gopi Mal was suing the 
heirs of the mortgagor who pleaded that 


(1) 13 Ind. Cas. 559; 66 P.R. 1912; 82 P.W. R. 
1912; 148 P. L. R. 1912. - 

2) 101 P. R. 1891, 

5) 57 P. R. 1907; 66 P. W. R. 1907, 
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the mortgage by their father was without 
necessity and according to custom was not 
binding upon them. Before Gopi Mal 
could get possession under his mortgage 
he had to prove that it was executed for 
valid necessity. If he had failed to prove 
that there was any necessity for the mort-. 
gage he could not have obtained posses- 
sion at all. One of the necessary issues 
in the case was whether the mortgage of 
1891 was executed for valid necessity. Misra 
Jawala Sahai found that Rs. 300, out of 
the mortgage-debt was raised for valid 
necessity. In giving possession he had to 
decide how much was the valid charge 
which the mortgagee had upon the land 
and he actually did decide that Rs. 300 
principal and Rs. 400 interest were due 
on the footing of the mortgage. ‘One of 
the issues was: To what relief Gopi Mal 


was entitled; and the Court decided that 


he was entitled to possession in lieu of 
the principal sum of Rs. 300 plus Rs. 400, 
interest. It, therefore, gave him a 
decree for possession in lien of Rs. 700 
but it further allowed the defendants in 
that suit two months’ time wherein to 
pay the amount found due and said that 
Gopi Mall would only get possession if 
the sum was not paid within that period. 
Gopi Mal appealed from the decree urging 
that it was not necessary to decide the 
exact amount due to him and that this 
question should be left over for decision 
at the time of redemption. The Divisional 
Judge, however, dismissed his appeal and 
confirmed the decree of Misra Jawala 
Sahai. In order to pass the decree which 
he did pass the latter had to find ont 
exactly what Gopi Mal’s charge upon the 
land was. In other words the ascertain- 
ment of the exact amount was necessary 
for the decree as passed and that dearee 
is binding on the parties to that suit. 
We, therefore, hold that the question of 
the amount due on the mortgage of 1891 
is slearly res judicata by reason of the 
decree of Misra Jawala Sahai which wag 
confirmed by the Appellate Court. The 
original mortgage merged in that decree 
which created a judicial hypothec to the 
extent of Rs, 709 iu favour of Gopi Mal. 
Under that decree Gopi Mal was entitled 
to possession and his heirs haye no right 
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to claim interest for the perind thereafter 
during which he remained out of posses- 
sion. 

The further deeds created charges on the 
same land but did not give the mortgagee 
any right to possession. His remedy under 
them was to sue for the principal and 
interest due and if he was not paid he 
could have brought the mortgaged property 
to sale. Counsel for the respondent refers 
to section 61 of the Transfer of Property 
Act and to Dorasamt y. Venkatase-hayyar 
(4) and Balasubramania Nadar v Sivaguru 
Asari (5) wherein it was held that a 
mortgagor cannot redeem any one ont of 
several mortgages on the same property. 
If he sues for redemption he must sue 
for redemptien of all the mortgages at 
the same time. It is, therefore, urged that 
the plaintiff cannot seek to redeem the 
189l-mortgage without redeeming the sub- 
sequent mortgages on the same property. 
The cases referred to by Counsel are not 
on all fours with the present one. Weare 
not aware of any authority to the effect 
that in a case like the present the mort- 
gagor cannot redeem the mortgage under 
which the mortgagee holds possession with- 
out also redeeming other mortgages which 


give no right to possession. The right 
given by those deeds was to recover the 
principal and interest due if not paid 
within a specified period, and the right 
to sue accrved in every case more than 
twelve years hefore the present suit was 


brought, and if a suit had been ` brought 
on them it would have been barred by 


limitation. Moreover, the defendants here 
hold possession under the decree in lieu 
of Rs. 700 only and we think that in 


accordance with the terms of that decree 
the plaintiff, who stands in the shoes of 
the original mortgagor, is entitled to redeem 
on payment of the sum fixed therein. We 
see no reason why he should be compelled 
at the time of redemption to pay off any 
debts which are time-barred, and which were 
due under other deeds which did not give 
the mortgagee any right to possession of 
the property. If the latter had any claim 
to those debts, he should have sued within 
the period of limitation. 


(4) 26 M. 108; 11 M. L. J. 378. 
(6) 11 Ind. Cas, 629; 21 M. L. di 562. e 
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We, therefore, accept the appeal and 
setting aside the order of the lower Appel- 
late Court rastore the decree of the first 
Court with costs throughout. 

Apperl accepted, 





PRIVY COUNCIL. r 
ÅPPEaL FROM Caxucotra Hian Coort, ' 
Nevembhber 10, 1916," 
Present——-The Lord Chaneellór (Lord 
Buckmaster), Lord Atkinson, 

Lord Wrenbury and 
Mr. Amir Ali, 
SRIPAT SINGH DUGAR AND oragrs— 
APPELLANTS 
VETSUR 
Maharaja Sir PRODYOT KUMAR 
TAGORE AND OTHEKS -- 


RESPONDENTS. 

Hindu Law-—Mitakshara—Execution . sale undor 
decree aoainst father—Sale af right, titie and interest 
of judgment-debtor—Son’s share, whether pusses, 

By the Mitakshara Law a judgment against the 
father of a family can be executed against the 
whole of the joint family property in every avent 
but one, viz, where the debt in respect of which 
the judgment has been obtained wasa debt incurred 
for illegal or immoral purposes: and the presence 
of the words “right. title and* interest of the judg- 
meut-debtor” in the sale-certifcate is consistent 
with the sale of every interest which the judg- 
ment-debtor might have sold, and does not neces- 
sarily import, where the father of a joint family 
is the judgment-debtor, that nothing is sold bu 
his interest as a co-sharer. In cases of this kind 
the substance, and not the mere technicalities of 
the R should bo regarded. [p. 254, cols. 1 
& 2. 

Mahabir Pershad v, Moheswar Nath Sahai, 17 J. A. 
11; 17 C. 584 5 Sar. P. O. J. 489; 8 Ind. Dec. (N, s.) 
9°9, followed. 

Simbhunath Pande v. Golap Singh, 14 L A. 7%: 
14 ©. 472: 6 Sar. P. O. J. 5; 11 Jur, 31l; 7 Ind. Dee. 
(N. 8 ) 879, referred to, i 


Appeal from a decree of the Calentta 
High Court, dated the 3rd Febrnary i911, 
reversing two decrees of the Subordinate 
Judge, Burdwan, dated the 14th May 1909. 

FACTS,—Chhatrapat Singh was the father 
of a joint family governed by the Mitakshara 
Law. Benimadhab obtained a decree againat 
bim and in execution attached the family 
property. Chhatrapat’s anns (the present 
appellants) sued Benimadhab for a declara- 
tion that their shares were not Hable to 
sale. Pending this anit which was eyen- 
tually dismissed, the property attached (a 


$ 
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. patni taluk) was sold and purchased by 
the decree-holder. A consent order had 
been passed that the words “right, title 
and interest of the judgment debtor” should 
be inserted in the proclamation, and the 
sale-certificate enntained similar words. 

The question for determination on this 
appeal was as to what passed by the sale, 
The Subordinate Judge held that only 
Chhatrapat’s undivided share passed; while 
the High Court (Woodroffe and Carnduff, 
Jd.) held that what was sold was the 
whole property over which Chhatrapat had 
disposing power. 

On this Appeal. 

Mr. De Gruyther, K O., and Sir W. Garth, 
for the Appellants:—The Subordinate Judge 
was right. Chhatrapat was a co-sharer in 
a joint family and it was only his interest 
as such which was attached and sold. The 
purchaser at such sale acquires merely the 
right to compel a partition against the 
other co-sharers. Deendyal Lal v. Jugdeep 
Narain Singh (1), Hardi Narain Sahu 
y. Ruder Perkash Miser (2) and Simbhunath 
Pande v. Golap Singh (3). 


Sir Kk. Finlay, K.O, and Mr. Dunne, for 
the Respondents, submitted that it was now 
too late to take the point that only the 
interest which Chhatrapat would have 
obtained on partition was included. Such 
point was not raised in the pleadings and 
the Subordinate Judge should not have 
allowed it to be brought forward when the 
suit has been framed in an ther and in- 
consistent way, and indeed assumes that 
as a matter of fact the whole property 
was sold. The app+llanta’ present case is 
a mere afterthought: their first case was 
that tae debt was contrasted for immoral 
purposes, 

The whole property passed under the 
words “right, title and interest.” Beyond 
question CUhhatrapat had power to bind the 
whole property, and both Courts have held 
that the debt was legal and binding. 

In execution proceedings the Court will 
look at the substance of the transaction, 


(1) 47. A. 247; 3 C. 19+; 1 O. L. R. 49; 8 Sar P.O J 
730; 3 Suth. P. C, J. 469; 1 Ind, Jur 604; 1 Ind, Dee, 
(N. 8.) 715. > 

(2) 111. A. 26; 10 C. 626; 4 Sar F, C. J. 510; 8 Ind, 
dur, 211; & Ind. Dee. (N. s.) 420, 

(3) 140. A. 77; 140. 572; 5 Sar. P. C.J. 11 Ind, 
Jur, 311;7 Ind. Dee. (N. 8.) 379, 
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not at mere technicalities: Bissessur Lall 
Kahoa v. Luchmessur Singh (4) and Malabir 
Pershad v. Moheswar Nath Sahat (3). 

The words “right, title and interest” were 
inserted here merely to ensure that the 
appellants should not be prejudiced by the 
sale if their snit succeeded on the merits; 
but it has failed, 

Mr. De Gruyther K. 0.,  replied:—The 
decres-holder cantended that the property 
was governed by the Dayahhaga, while 
Chhatrapat alleged that the Mitakshara 
applied. The injunction which appellants 
obtained was dissolved because in any case 
the father would havea share. The parties 
were satisfied so long as Chhatrapat’s interest 
only was sold. 


JUDGMENT, 


Tae Lorp Csancetior.—The point to be 
decided in this case is extremely simple, 
and it is this; What was the extent of 
the estate that passed on the sale, under 
a decree of Court of the 13th August 1904, 
of ‘the right, title and interest” of a judg- 
ment-debtor in certain property? There is 
no doubt whatever, thatail parties consider- 
ed that the entire estate had been sold 
under the order. The price was based 
upon that bypothesis, and the present appel- 
lants were so much impressed with thig 
view that they instituted proveedings for 
the purpose of obtaining a declaration, that 
in the special cirenmstances of the case only 
one-third was properly liable to attachment, 
The grounds for that action were these: 
The property in question was joint property, 
governed by the Mitakshara Law. By that 
law a judgment against the father of the 
family cannot be executed against the 
whole of the Mitakshara property, if the 
debt in respect of which the judgment has 
been obtained was a debt incurred for illegal 
or immoral purposes. In every other event 
if is open to the execution creditor to sell 
the whole of the estate in satisfaction of 
the judgment obtained against the father 
alone. Inthe proceedings so instituted the 
plaintiffs accordingly alleged that the con- 
sidera ion for the debt was illegal and 
immoral, and on this allegation obtained 


(4) 6B A. 233; 5 C. L. R. 477, 
(5) 17 L A. Ll; 17 O., 584; 5 Sar. 


P Gg D 
Ind, Deo. (x, s.) 929. B i 
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an ex parte injunction restraining the sale 
of the whole of the estate which was then 
admittedly the subject of advertisement, 
and a formal application was subsequently 
made, asking that the injunction might be 
continued. Upon the hearing of that ap- 
plication it was urged by the appellants 
that their case as to the illegality and 
immorality of the consideration for the 
debt being still under consideration, the 
Judge ought to suspend proceedings under 


the execution decree until that point had - 
been determined, and upon this application -` 


the order was made which has given rise 
to the dispute. The appellants were quite 
willing that the order should be amended 
by adding the words “right, title,” and to 
this request the learned Judge acceded. 
The words so used are undoubtedly ambigu- 
ous [Simbhunath Pande. v. 
(3) and lend colour to the contention that 
they only cover the actual third which 
the judgment-debtor possessed in his own 
right, and leave unaffected the two- 
thirds which, though capable of being bound 
by the order, were not in fact the pro- 
perty of the debtor at all. It, therefore, 
becomes necessary- tc examine the facts 
and -circumstances which led to their 
introduction | Mahabir .Perskad v. Moheswar 
Nath Sahat. (b).)... The learned ` Judge 


stated this *reason in ‘plain language. 
He said that the addition of . those 
words would not be caleulated to affect 


the case of either party, and upon that 
footing they were introduced. 


- Now there is only one hypothesis, upon 
which the introduction of those words 
could have left the rights of either party 
unaffected, and that is, by so construing 
the order that ifthe plaintiffs succeeded in 
establishing that the debt had been 
incurred for immoral purposes, only one- 
third would be affected by the decree, 
while if they failed in that contention, as 
‘was ultimately the case, the whole of the 
‘estate would remain subject to the order for 
‘gale. 

That, in their Lordships’ opinion, is what 
the order meant, and had it effected any- 
thing else the result would: have been 
that, withont any reason at all, the Judge 
would have deprived the execution creditor 
of the undoubted right that he possessed, 
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except upon the happening of one event,~ 
which, in the result, has never arisen, to sell 
the entirety of the estate. 

Their Lordships are in entire agreement 
with the view expressed in the case of 
Mahabir Pershad vy. Moheswar Nath Sahar 
(5)—to which Sir Robert Finlay called their 
attention, that in cases of this kind it is of the 
utmost importance that the substance, and ` 
not the mere technicalities, of the, transaction 
should be regarded. 

Their Lordships will humbly advise His. 
Majesty that this appeal should be dismiss- 
ed, with costs to the respondents, who ap- 
Penata, 

Appeal dismissed. 

Solicitor for the Appellants: Mr. G, 0. 
Fau. 

Solicitors for the Respondents: 


Messrs. 
Vallance & Vallance. 


MADRAS HIGH COURT. 
Letrers Parent Arppaau No, 110 or 1915. 
November 9, 1916 
Present:—Justice Sir William Ayling, Kr. 3 
~ and Mr. Justice Seshagiri Aiyar.. 
'KULLAPPA GOUNDAN—PuatntiFe- 
RESPONDENT——ÅPPELLANT z 
versus 


ABDUL RAHIM §AHIB—Devenpany. 


No. 1—PETITIONER——RESPONDENT, 

Court Fees Act (VII of 1870), s. 7, cl. 5 (b)—Garden, 
meaning of—Suit for lands ~Valuation—Trees, whether 
to be valued separately. 

The term ‘garden! in section 7, clause 5 (b) of the 
Court Fees Act is a technical term and is used 
primarily in the sense of ornamental: or pionsurapig 
or vegetable garden. [p. 255, col, 2. J] 

The conversion of an assessed arable field into a 
cocoanut tope does not affect the application of clause 
5 (b) of section 7 of the Act. [p 256, col. 1.] 

Audathodan Moidin v. Pullambath Mamatly, 12.M. 
301; 4 Ind. Dee. (N. s.) 559; Venkayya v. Ramasami, 22 
M. 89; SM, L. J. 278; 8 Ind. Dec. (x. 8.) 29 and 
Murw-gesa Chetti v, Chinnathambi Goundan, 24 M, 421, 
relied on. K 

In a suit for land trees standing thereon- need not 
be separatély valued. A decree for the land will pass 
also the trees on the land, [p. 257, col. 1,] ` 


Appeal under clause 15 of the Letters 
Patent against the judgment of Mr. Justice 
Kumaraswami Sastri, in Civil Revision 
Petition No. 283 of 1915, presented to the 
High Court to revise the order, dated the 
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14th April 1915, of the Court of the District 
Munsif, Tirupattur, in Original Suit No. 94 
of 1914. 

Messrs. T. R, Ramachandra Atyar and K. 
ER. Subramania Sastri, for the Appellant. 

Mr. P. R. Ganapathi Ajar, for the Re- 
spondent. 

JUDGMENT, 

` ÀYLING, J.—This is a Letters Patent Ap- 
peal against an order of Kumaraswami 
Sastri, J., passed under section 115, Civil 
Procedure Code. The matter arises out of 
a suit brought in the Court of the District 
Munsif of Tirupattur for a declaration, 
injunction and, if necessary, decree in eject- 
ment in respect of certain lands, The 
defendants contended that the value of the 
suit lands was in excess of the District 
Munsif’s jurisdiction. and an issue was 
framed on this point. In the plaint the 
value of the lands is calculated as provided 
in section 7, clause 5 (b), of the Court 
Fees Act, VII of 1870, at five times the 
assessment ; but defendants contended that, 
as cocoanuts were grown on a portion of 
the lands, this portion fell under clause ð 
(e): and that their market value should 
be adopted for purposes of valuation, The 
District Munsif rejected this contention of 
the defendants and decided that the plaint 
yaluation was correct. 


The learned Judge, without expressing a 
final opinion as to the proper method of 
valuation, considered that the fact that 
the lands were separately assessed to land 
revenue was not conclusive; and that it 
was the duty of the District Munsif to 
deside on evidence “ whether having re- 
gard to the position of the land on which 
the trees stand and the number of the 
trees thereon, the plot of land can be said 
to bea garden or not.” He accordingly 
set aside the District Munsif’s order and 
directed him to dispose of the objections 
to jurisdiction in the light of his remarks. 
With all respect, the facts of the case 
appear to me to'be sufficiently clear from 
the record before us to enable us to deside 
whether the District Munsif wasin a posi- 
tion to- dispose of the issue without further 
enquiry, and whether his finding was 
correct. 

It is clear from the plaint schedule that 
the suit properly consists of five dry and 
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six wet fields each separately assessed land 
revenue (ryotwart}. On one or more of 
these survey fields (it is immaterial which) 
was what is called a “cocoanut tope” 
that is, a number of cocoanut trees growing 
close together : and the defendants contend- 
ed that such field or fields must be regard- 
ed as constituting a garden within the mean- 
ing of clause 5 (e) of the Court Fees Act. 

We do not know over how many fields 
the ‘tope’ extended, or how thickly together 
they grow. Ido not consider such informa- 
tion necessary to a decision ; and may remark 
that it would be most inconvenient to make 
the proper principle of valuation of a suit 
for purposes of jurisdiction dependent on 
such an uncertain factor as the-comparative 
density of the trees. 

I shall assume the position most favour- 
able tothe defendants; that all the cocoanut 
trees grew on a single survey number 
sufficiently close together to form what is 
usually referred to as a top2, Would this 
survey field bea si garden,” soas to come 
under clause 5 (e) of the Court Fees Act ? 


As pointed out by a Full Bench of this 
Court in Audathodan Moidin v. Pullambath 
Mamally (1) there is much significance in 
the juxtaposition of the words “house or 
garden’ in that clause: and it should be 
taken as referring primarily to a garden in 
the English sense, ornamental or pleasure 
or vegetable. There is no allegation or sug- 
gestion in the present case either in the 
pleadings or arguments, that the tope or 
indeed any of the survey numbers adjoin 
or are close toa dwelling-house. What we 
do know is that they are assessed lands 
held on patia presumably for agricultural 
purposes and that on a portion of them 
cocoanut trees are grown instead of an 
ordinary wet or dry crop. If the holder of 
the land raised a crop of paddy or raggi on 
this portion, there can be no question that it 
would be valued under clause 5 (b) of 
the Court Fees Act. Does the fast that 
cocoanut trees are raised instead make 
any difference? In my opinion it does 
not, and, in support of this view, I may 
rely on the decisions of Venkayya v, Rama- 
samt (2) and Murugesa Ohetti v. Ohinna- 


(1) 12 M. 301; 4 Ind. Dec. (x. s.) 589. 
(2) 22 M. 39; 8 M. L. J. 278; 8 ind. Dee, (x. 3.) 29, 
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thambt Goundan (3\. In the former of these 
Moore, J., beld that a tenant who raised 
cocoanuts on a wet field must be held 
merely fo have chosen to grow ‘one des- 
cription of erap, cocoanuts, in lieu of an- 
other, paddy or raggi; and this view was 
quoted with approval by Bhashyam 
Iyengar, J., in the latter case, The learn- 
ed Judge dealt at some length with the 
distinction between agriculture and horti- 
, culture, and was clearly of opinion that 
the owner of a betel garden or cocoanvt 
tope was engaged in the former and not 
in the latter. With this view, I respectfully 
soneur, and consider that if is, as applic- 
able in regard to section 7 of the Court 
Fees Act as to the provisions of the 
Registration Act, or the laws of landlord 
and tenant, which were the subjects cf 
construction in those cases. 

1 would, therefore, hold that the conver- 
sion of an assessed arable field into a 
enecoanut tope does not affect the sppli- 
gation of clause 5 (b) of section 7 of the 
Court Fees Act; and as no other circum- 
stance is put forward, I think the 
District Munsif was justified in applying 
that clause and accepting the plaint valua- 
tion without further enqniry. I would, 
therefore, set aside the order of the learned 


Judge and restore that of the District 
Munsif, The appellant should get’ his 
costs from the respondent in this 
Court. 


SESHAGIRI ÅJYAR, J.—I agree. The ques- 
tiom in this case is whether, in a suit 
to recover possession of land on which 
eacoaput trees stand, the valuation should 
be under section 7, claure 5 (b or under 
elanse 5 (e) of the Court Fees Act, VII 
of 1870. Mr P. R. Ganapathi Aiyar 
- contended that when cocoanut trees are 
grown on land, it becomes a garden and, as 
such, its value must be fixed according to 
the market rate. . 


There are two points to be considered. 
The first, is whether irrigable Jand on 
which cocoanut trees are grown becomes 
a garden, and the second is, if it is not 
a garden, whether the trees on the land 
should be separately valued. As regards 
the first’ of tbese questions, the decisions 


(3) 24 M. 421, 
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in Audathodan Moidin v. Pullambath Mamally 


(1) seems to be conclusive. The word 
garden’ in section 7, clause 5 (e), of 
the Court Fees Act, is apparently used 


in a technical sense. The Act was drafted 
by an Enelish lawyer and, as was pointed 
out by Mr. Justice Ayling in thé course. 
of the argument, the term “garden” - 
connotes in the English language that it 
is either an appendage to the’ house ‘or 
is a place which is kept for purposes of 
pleasure. The fact that the term “garden” 
is coupled with the term “house” shows 
that what the - Legislature contemplated 
is a piece of ground which is used by 
the owners of a house as a place of 
recreation and as one on which vegetables 
and the like are grown for purposes of 
home consumption. The definition of the 
term “garden” in Stroude’s Judicial 
Dictionary supports this view. It may be- 
that an enelosed place detached from the 
house is resorted to by the owner of it 
for purposes of pleasure. Such a ground 
would be a garden. I do not mean to 
suggest that no proft should be derived 
from such a place. I am only referring 
to the meaning which the term ordinarily 
has. No doubt in common parlance, we 
speak of a cocoanut tope or a mango grove 
as a garden. If that is the legal acceptance 
of the term, a place where tamarind trees 
are grown should similarly be regarded 
as a garden. There is something repugnant 
in the idea of calling a group of tamarind 
trees or zlluppa trees as a garden. „Į do 
not think the term “topve” which is 
employed largely in India is in any way 
synonymous with the term “garden.” I 
am, therefore, of opinion that this piece 
of ground on which cocoanut trees have 
frown is not a garden. 


The next question is whether, when a 
suit relates to the recovery of the land as 
well as the trees thereon, a separate 
valuation should be put upon the trees 
apart from the land, This question is not 
covered by any direct authority. It was 
held by Mr. Justice More in Venkayya v. 
Ramasami (2), that the planting of cocoanut 
trees on cultivable land did not alter the 
character of the land, The learned Judge 
said: “They have, it must, in my opinion, 
be held, merely chosen to grow one > 
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description of erop, cocoanuts, in lieu of 
another, paddy or raggi ....... In many 
parts of Malabar one may see in a stretch 
of wet land fields grown with cocoanut 
trees, intermingled with plots vf paddy 
land. Both are irrigated in much the 
same way and both may, it appears to 
me, be held to be cultivated with wet 
crops.” According to the learned Judge, 
cocoanut frees on arable land must be 
‘regarded a$ a crop on the field: such a 
field is not converted into land of a 
different description or quality by the 
planting of cocoanut trees; for example, 
betel vine may be grown upon paddy fields 
_ or pepper vine or sugarcane or plantain 
trees. In all these cases, the distinctive 
characteristic of the field as arable land 
is still kept up, notwithstanding the fact that 
what is generally known as agricultural 
produce is not grown upon the field. The 
dictum of Mr. Justice -Moore was quoted 
with approval by Mr. Justice Bhashyam 
Ayyangar in Murugesa Chetti v. Chinnathambi 
Goundan (3). The learned Judge says: “It was 
held [referring to Venkayya v. Ramasami 
(2) ] that instead of raising one kind of crop 
(paddy or raggi) by tillage, he raised with- 
out tillage anotherkind of crop (cocoanuts), 
That decision proceeds, in my opinion, on the 
principle that the holding is used as an 
agricultural holding, whether the crop be 
a cereal one or a garden crop.” It follows 
from this judgment, with which I entirely 
concur, that cocoannt trees upon manja 
lands are only a crop on it and do not 
change the nature of the field. If that is 
so, no separate Court-fee is leviable on 
the cocoannt trees. It is settled Jaw in 
this Presidency that in suing to recover 
possession of the land, the plaintiff need 
not value the mesne profits separately, 
unless he lays claim to past mesne pro- 
fits at a particular rate. See Maiden v, 
_Janakiramayya (4). It has also been held 
that no Court-fee need be paid upon the 
value of improvements. See Referred Case 
“No. 4 of 1899, Reference under Court Fees 
Act, section 5 (5). Similarly no Court. 
fee is payable upon the trees, because on 
a decree for possession of the land the 
trees grown on it would pass to the decree- 


holder. Mr. P. R. Ganapathi Aiyar’s 
(4) 21 M. 371; 7 Ind. Dec. (x. s ) 619. 
(5) 23 Al. 84; 8 Ind, Dec. (XN. =.) 453. š 
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suggestion that if nothing is said about 
the trees in decreeing possession of the 
land it wonld be open to the judgment- 
debtor to remove the trees is not support. 
ed by any authority. Ordinarily, 4 
decree for possession of property would 
convey all that stands upon that property at 
the time of the decree; and there is no reason 
why in the case of cocoanut trees, a different 
principle should obtain. 

I am, therefore, of opinion that the 
field in question is not a garden; nor is 
a separate fee Ieviable upon the trees. 

I am, therefore, constrained to differ from 
the learned Judge who has held that the 
field should be valued as a garden. 

i ~ Appeal allowed ; Buit decreed, 


LOWER BURMA CHIEF COURT, 
SproraL Seconp Civit Appeat No, 147 
or 1916. 
January 24, 1916. 
Present: —Mre. Justice U Kin, 
CO. T. R. M. A. SOMASUNDRAM CHETTY 
— PLAINTIFF — APPELLANT 
Versus 
MA SHWENYUN — Derenpant— 


RESPONDENT, 

Buddhist Law, Burmese—Sale of undivided ancestral 
property—Consent of co-hetrs—Purchaser, rights of- 
Pre-emption. 

Under the Burmese Buddhist Law the sale of an 
undivided ancestral estate by one co-heir without the 
consent of all the co-heirs is valid tothe extont of 
the vendor’s interest inthe estate. The co-sharers 
objecting to the sale have a right of pre-emption 
which must be exercised promptly, and without 
unreasonable delay. [p. 258, col. 2. ] 

Mi Te v, Po Maung, B. B8 J. 4l; and Ma Nqwev. Lu. 
Bu, (1877) B S. J. 76, dissented from. 

The proper remedy fora purchaser or mortgagee 
of an undivided share from one of several co-sharecrs 


-isa suit for partition and possession of such share, 


[p. 259, col. 1.] 

Ma Pa U v. Maung Tha Lu, P. J.L. DB. 189 and 
Yelumalai Chetti v. Srinivasa Chetti, 29 M, 294, follow- 
ed. g 

Mr, Xavier, forihe Appellant. 

Mr. Sin Hla Aung, for the Respondent. 

JUDGMENT.—This is a suit for eject- 
ment froma house and its site now in the 
occupation of the defendant. 

The plaintiffs claim to be the owners of 
the property: as they had bought it in 191% 
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under a registered deed from ©. T., V. R. 
M. firm, who in 1909 had bought it from 
one Mg. San Baw (since deceased) also 
‘under a registered deed. They allege that 
‘before they bought it, their vendors had 
-allowed the defendant to stay in the house 
on her promising to leave it whenever she 
was required to do so. But she has now 
refused to quit the house. 

The defendant replies that the hanse forms 
part of her grandfather’s estate, which has 
not. been divided and that the sale by Mg. 
San Ba, one of the heirs, was not valid, 
as if was not made with the consent of all 
‘the co-heirs. There can. be no doubt on 
the evidence that the estate in question 
has not been divided yet. But the Town- 
ship Court held that the sale was valid, 
inasmuch as the other heirs must be held 
on the evidence in the case to have ac- 
quiesced in it, and made adecree as pray- 
ed for. 

The District Court, on appeal held that 
there was no reliable evidence of acquies- 
cence and relying on, the judgment of Mr. 
Sandford, Judicial: Commissioner, in Mz Te 
y. Po Maung (1), held that the sale was 
_wholly invalid as it’ was not made with 
the consent of the heirs; and dismissed 
the suit. I agree with the District Judge 
in holding that there ‘is not sufficient evi- 
dente on the record” for the conclusion that 
the other heirs have acquiesced in the sale. 
_But I have to consider whether the sale 
is wholly void. 


In Mt Tev. Po Maung (1) the learned 
Judicial Commissioner held that consent of 
all the co-heirs is necessary to the sale of 
undivided ancestral property and a sale 
effected without such consent is invalid even 
to the extent of the vendor’s own share, 
This decision was based npon a previous 
ruling in Nga Myaing y. Mi Baw (2), where 
it was held that one of the co-heirs of 
aucestral undivided estate, should he wish 
to sell his share, is bound to offer it first 
‘to his co-heirsand a sale to strangers eff: ct- 
ed without such offer is invalid, if the 
co-heirs promptly assert their right. The 
same proposition was laid down in Ma Ngwe 


(1) B. 8. J. 41. ° 
(2) (1874) B. S. J. 39, 
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v. Lu Bu (3), decided by the sanie learned 
Judge, where the right of pre-emption was 
extended to the land which had been parti- 
tioned amongst the co-heirs. I may in 
passing state that this extension has been 
overruled by a Fall Bench of. this Court 
in Maung Ye Nan Oh v. Aung Mat Sani(4). 
It is clear to my mind that the learned 
Judicial Commissioner stretched the law 
when he came to decide Mi Fes case (1). 
In my opinion the extension if wholly un- 
justified. Even the proposition in Nga 
Myaing’s case (2) is too wide. All, these 
three cases decided by Mr. Sandford have 
been before a Full Bench of this Court in 
Maung Ye Nan Oh's case (4). There the 
learned Counsel who argued the affirmative 
of the question referred admitted that the 
proposition regarding the validity or other- 
wise of the sale in question as therein 
laid down was far too wide and unjustified 
by the texts cited in -support of tt. And 
Mr. Justice Hartnoll in his judgment said: 
“It was allowed at the hearing that the 
head-note to the case of Ma Ngwe v. Lu 
Bu (8) is too wide in declaring that a 
sale to a stranger without the offer first 
being made to co-heirs is invalid. This 
appears to be the case. The sale is only 
voidable at the option of co-heirs as long As 


_they object to the sale within a réasonable 
_ time and offer to pay the price for which 


the: property has changed hands. Otherwise 
the saleis valid and cannot be impugned. 
The provision that the right must be claimed 
promptly and without unreasonable delay is 
the great safeguard: against injustic8 and 
the abuse of it.” 

Mr. Justice Twomey, who took part in 
the decision of the reference, quotes in his 
judgment the following remarks of the 
Judicial Commissioner of Upper Burma - 
(Mr. Thirkell White) in Maung Shwe Nyun v. 
Ma So (5), as expressing the intention of the 
Manukye correctly:—-“The law does not ex- 


pressly aliow one of the several co-heirs to 


require a proposed gale of land to be made 
to him individually. The offer has: to be 


“made to the co-heirs and they must decide 


among themselves whether they or any of 
them will exercise the right. Ifthey cannot 


(8) (1877) B. S. J. 76. 
(4) 81 Ind. Cas. 512;8 Bur. L. T. 167, 
(5) U. B. R. (1897-01), II, 155, 
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agree, apparently the owner would be free to 
sell as he thinks fit. But no doubt one of 
several co-heirs can suo to set aside a sale 
to a stranger and to enforce the right to pre- 
empt, making all the other co-heirs parties to 
the suit.” This is virtually the same as the 
observations of Hartnoll. J., quoted above, 


„it would, therefore, appear that the sale. 
in question cannot be held to be wholly void. 


It must bq held to be valid to the extent 
of the vendor’s share and had the so-heirs 


exercised their right of pre-emption promptly 


by offering to pay the price paid by the 
plaintiffs predecessors-in-title, they would 
have got back their share into their family. 
But there has been no attempt to exercise 
the .right of pre-emption on the part of any 
of the other heirs and asthe sale was made 
in 1909 they would be too late, even if 
they wished to assert the right now. The 


sale by Mg. San Baw must be held to be valid- 


to the extent of his share. 

The next question to consider is to what 
remedy the plaintifis are entitled. Can they 
get a decree for the possession of the share 
of their vendor? In my opinion they cannot, 
The case of Ma Pa U v. Maung Tha Lu (6) 
is analogous to the present. There it was 
held that a mortgage of his joint interest 
by one of ‘several co-partners in an estate 


does not entitle the mortgagee to possession 


of such an estate. The mortgagee’s claim 
cannot be enforced against any specific por- 
tion of the estate as the specific share of the 
mortgagor, until the share has been ascertain- 
ed and separated by division of such estate. In 
another case Yelumalai Chetti v. Srinivasa 
Chetti (7)—which I think is also analogous 
to the present, it was held by the Madras 
High Court that the purchaser at a Court 
sale of the share of an undivided member of a 
joint Hindu family acquires only a right to 
sue for partition and for delivery of what 
may be allotted as the share of such undivid- 
ed member, = 

For the reasons above stated I would hold 
that though the sale set up by the plaintiff 
was valid to the extent of the vendor’s share, 
a decree for the possession of that share can- 
not be passed. The suit as framed must fail, 
The appeal is dismissed with costs. 


Appeal dismissed. 
` (8) P. J. Li. B. 189, 
(7) 29 M, 294, 
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PATNA HIGH COURT, 
APPEAL FROM ORIGINAL Decree No, 354 
or 1912. 

April 10, 1916. 
Present:—Mr, Justice Chapman and 
Mr. Justice Atkinson. 

Syed LATIF HUSSAIN AND OTHERS — 
PLAINTIFF8—APPELLANTS 
Versus 


BASDEO SINGH AND otTHers— DEFENDANTS 


—- RESPONDENTS., 

Civil Procedure Code (Act V of 1908), s. 11, epl. IV 
-Res judicata—Partition suit—Contest between co- 
defendants—Issue expunged—Decree giving one party 
the right claimed, effect of. < 

In a partition suit one of the defendants, T. filed a 
written statement, stating that the extont of her 
proprietary share was correctly stated in the plaint 
and that she too desired partition. Three months 
later, the other defendants put in a written state- 
ment contesting the suit on various grounds, and 
incidentally claiming that in addition to their pro- 
prietary share as stated in the plaint, they held a 
one-anna mokurari right under T, There was nothing 
to show that this claim to a mokurari was brought 
to the notice of T., who was not contesting the 
partition suit, An issue was framed on the subject 
of the mokurari but was subsequently expunged. 
The effect of the final decree for partition, however, 
was to give the contesting defendants possession 
of the one anna they claimed under the mokurart 
In a subsequent suit: 

Held, that the question of mokurari was not tes 
judicata between the representatives of T. and the 
other defendants to the partition suit, inasmuch as 

(1) the question was not raised in that suit except 
as between the plaintiff in that suit and the con- 
testing defendants, there being nothing to show 
that T. was cognisant of the claim; [p. 262, col 1.] 

(2) the preliminary judgment in the partition 
suit stated thatthe issue as to the mokurari claim 
was expunged; [p. 262, col. 1.] | 

(3) the question was not expressly decided, und it 
could not be held thata decision might and ought 
to have been obtained in the partition suit by T. [p. 


232, col. 2.) 
Appeal from the decision of the 2nd 
Subordinate Judge, Gaya, dated the 6th 


March 1911. 


Mr. Khurshed Hasnain, 
lants, 


Mr. Kulwant Sahai, for the Respondents. 


for the Appel- 


4 JUDGMENT. 


CHAPMAN, J.—This appeal arises out of 
a suit for a declaration that the plaintiffs 
hold one-anna share in Mouzah Rampur, 
that the mokurart right which the defen- 
dants clafm to hold in this one-anna share 
is notso held by them. The plaintiffs asked 
for a partition. 
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The plaintiffs derived their title to the 
ore-anna share from one Vusammat Tamizan. 
The defendants claim to be the descendants 
of certain persons to whom the mokurari 
of cne anna share was granted in the year 
1859 by one Bibi Bukhshan. 

The grant of the moxurart by Bibi Bukh- 


` shan is not denied. The contest is on the 


question whether the one anna, the mokurart 
of which was granted by Bibi Bukhshan, 
is the same one anna as that which was 
purchased by the present plaintiffs. The 
right of the plaintiffs to one-anna share in 
the estate is not now disputed. The ques- 
tion for determination, therefore, is whether 
the defendants have been able to make out 
that their mokurare was attached to this 
one-anna share. 

It appears that the original entire sixteen 
annas belonged to one Galib. He had two 
wives named Pati Begum and Bibi Bukh- 
shan, anda son by Bibi Bukhshan named 
Shah Lal. Bibi Bukhshan had, asI have 
stated, granted a mokurari in 1859 of a ore- 
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anna share to the predecessors of the defend- ` 


ants. In 1862 the rights and interests 
of Musammat Bibi Bukhsban and her son 
Shah Lal in seven annas were put up to 
sale in execution of a decree and purchased 
by two persong named Pairan and Sharifan, 


In the remarks column of tbe sale certi- 


ficate it is recited that an objection had 
been made by certain persons claiming under 
the moukrart granted by Bibi Bukhshan in 
the year 1859, which I have above referred 
to. There is tben a conveyance by one 
Kabir the son of Pairan acting as attorney 
for Pairan and Sharifan of two-annas share 
to Mahamdi Begum, the wife of Shah Lal 
the son of Bukhshan. In this deed it is 
recited that the two vendors had purchased 
the seven annás at the execution sale in 
1862 in equal shares. The sale-deed is dated 
the 16th January 1868. The deed makes 
reference to the fact stated in the sale-certi- 
ficate that the holders of the mokurard had 
objected. Of the twoannas conveyed by 
this deed one half anna belonged to Sharifan 
and half anna to Pairan. 


Thus after the sale three aunas were 
left to Pairan and of these three annas, 
two annas devolved on Pairan’s son named 
Kabir and one anna on her daughter Latifan, 
The avkwart is said by tho respondonts 
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to have been distributed proportionately 
and was thus held two-thirds under Kabir 
and one-third under Latifan. lLatifan sold 
half of her one anna share to one Mohur 
Singh under a conveyance of the year 1884. 
She recites that she sells 10 dams out of 
the oneanna inherited by her from her 
father—ths respondents had to say. that 
the word “father” here is a mistake for 
“ mother.” The other 10 dams were 
sold by Latifan to her daughter Amirul 
Fatima by a conveyance of the 
year 1888. This daughter sold the 10 dams 
to her uncle Kabir by a conveyance 
of the year 1890. Kabir had, as I have 
stated, previously inherited two annas 
share. Kabir had thus two annas 10 
dams. Inthe conveyance of the 10 dams 
to Kabir if is recited that the mzlkiat and 
mokurarc of Amirul Fatima is transferred. 
The respondents had to say that the words 
“mokurart right” here do not mean, as 
they usually do, the right to hold the 
mokurari, but mean the right to receive 
the rent from the mokuraridar. The 10 dams 
which Latifan, Kabir’s sister, sold to Mobur 
Singh were said to be free from the mokurart 
inasmuch as full price +» was paid, The 
remaining two annas 10 dams _ inherited 
by the. brother and sister from their mother 
Pairan were now in the hands of the 
brother Kabir, and the contention is that 
the mokururt attached to 10 dams out of 
this two annas 10 dams held’ by 
Kabir. The other 10 dams to which the 
mokurart attached passed, the respondents 
say, to Sharifan, who, it will be remembered, 
purchased equal shares with Pairan under 
the sale-certiticute of the year 1863. Tamizan 
is the widow of Kabir and Kabir’s two 
annas 10 dams were inherited by Tamizan 
and by the children of Kabir. The plaintiffs 
have derived their title from these 
persors. 


The respondents contend that they have 
been able to show that 10 dams of 
the one anna now held by the plaintiffs 
were subject to the mokurarz, As regards 
the other 10 dams which the respondents 
say passed to Sharifan at the execution 
sale of 1863 subject to the mokurari, the 
respondents nuw admit that they have 
not been able to trace the passage of these 
10 dams from the possession of Sharifan 
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to the possession of Kabir.’ So far as 
these latter 10 dams are eoncerned, the 
respondents admittedly were unable to make 
out any case upon the facts. I am of 
opinion that in regard to the other 10 
dams the respondents also failed. In the 
first place there is nothing to show that 
the.one-anna share of Bukhshan which she 
had given in mokurara passed at the sale 
in 1863 to “Pairan and Sharifan except 
the note in the sale-certificate above referred 
to, to the effect that certain persons had 
objected to the sale on the ground that 
they held this mokurari, but even if the 
recital in the sale-certificate were held to 
prove that a portion of the property sold 
was subject to this mokurari, it would be 
impossible to say what portion of the 
seven annas then sold was so subject, for 
it is not recited what portion of the seven 
annas sold belonged to Bukhshan and 
what to Shah Lal—the joint properties of 
both were sold. Bukhshan had inherited 
from the previous owner Galib presumably 
one-eighth of the entire estate and Shah 
Lal probably seven-eighths, so that from 
the commencement of the story there is 
insuperable difficulty in tracing the one 
anna subje3t to Bukbshan’s mokurard even 
as far as Pairan and Sharifan and there 
are other difficulties at later stages of 
the story. 


Moreover, if we are to base our judgment 
merely on surmises from recitals in docu- 
ments, it is equally probable that the 
mokurare attached entirely to the share 
purchased by Sharifan [see Exhibit 20 


la]. 


As against the respondents’ contention 
there is the faat that Musammat Tamizan 
“was registered in respect of a 10-dams 
share as absolute owner in 1878 (Hxhibit 
3), that on the 14th May 1884 she 
obtained a separate account in respect of 
the 10-dams share, she paid revenue 
accordingly, and in 1888 sued in this 
character successfully in ejectment (Exhibits 
19 and 19A). All this is inconsistent with 
the respondents’ case. 


I am not satisfied with the evidence offered 
by the reapondents to prove possession of 
the _mokurari. Having regard to their 
failure to adducé the evidence that might 
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have been adduced, I find that they have not 
been in possession of it, 

The respondents then say that the question 
of the existence of this mokurart has already 
been decided in the course ofa partition suit 
to which they and the plaintiffs vendors were 
parties. This partition suit was filed by one 
Yakub Hussain, one of the co-sharers of the 
maiuza, ın September 1895. The respondents 
were co-sharer proprietors of the mauza and 
Musammat Tamizan was also a co-sharer 
proprietor, 


Oa the 5th of October 1898 a written 
statement, parporting to have been filed in 
that case by Musammat Tamizan, stated that 
the extent of her proprietary share had bean 
correctly stated in the plaintand that she too 
desired partition. ‘Three months later, in 
January 1899, the defendants put in a 
written statement contesting the suit for 
partition upon various grounds and incident- 
ally claiming that in addition to their pro- 
prietary share, as stated in the plaint, they 
had held a one-anna mokurare right under 
defendants Nos. band 10, the daughters of 
Musammat Tamizan. There is nothing to 
show that this claim to a mokurart was brought 
to the notice of Musammat Tamizan who 
was not contesting the suit for partition, 
The contest was only between Yakub Hussain 
and the present defendants. The plaintiffs 
in the’ present suit say that &n issue was 
framed in that partition suit between the 
contesting parties upon the subject of the 
mokurart claim of defendants, who were the 
contesting defendants in the partition snit 
and thaton the 2nd March 1899 the defend- 
ants fraudulently caused a petition to be 
filed on behalf of Wusammat Tamizan and 
her two daughters admitting the defendants’ 
claim to mokurart, that this petition was 
merely filed and that no order was passed 
upon it. This petition has never been prov- 
ed and if the defendants seek to rely upon 
this admission of the plaintiffs, they can rely 
upon it only as a whole. Moreover, the 
evidence to the effect that Musammat 
Tamizan and her daughters were not in fact 
parties to this petition, whatever it was, has 
not been rebutted. No evidence has been 
offered that they were in fact parties to it 
and it is the fact that no order was passed on 
the petition by the Court. 

An issue was framed on the subject of the 
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mokurart-on the 7th cf August 1901. Yakub 
Hussain, the plaintiff in that suit who had 
himself purchased a portion of the share held 
by Musammat Tamizan, admitted, as it was to 
his interest todo, that the contesting defend- 
ants did hold the mokurart they claimed in 
the one anna retained by Musammat Tamizan, 
which had not passed to the plaintiff Yakub 
Hussain under his recent purchase. The order 
of the Court was that the issue regarding the 
mokurart be expunged. 


Then followed the judgment of 19th 
August 1901 directing the partition: In the 
course of this judgment it is again stated 
that the issue regarding the one-anna mokurar? 
claimed by the contesting defendants has been 
expurged. The judgment notes that Musam- 
mat Tamizan and her daughter together with 
the other defendants in the case merely state 
their own share which means, I take it, that 
they made no contest, It appears, however, 
that subsequently when the partition was 
actually carried into effect, the present 
defendants were -allotted possession not 
only of their proprietary share but also 
the . mokurari of one anna which they 
then .claimed to hold under the daughters 
of Musammat Tamizan. The present plaint- 
iffs made their purchase during tke pen- 
dency of this partition and they put ina 
petition before the Court asking to be made 
parties, but so far as this went the partition 
had then proceeded too far. At any rate 
it is clear in the first place that the question 
as it now stands did not arise in its present 
form, for the defendants claimed in that 
partition suit to hold not under Musammat 
Tamizan but under her daughters; secondly, 
the question was not raised in that suit 
at all except between Yakub Hussain who 
was seeking partition im that suit and the 
present defendants, for the present defendants 
did not put in their claim to the mokurare 
in that partition suit until three months 
after Musammat Tamizan and her daughters 
had put in their written statement saying 
that they did not contest (the defendants 
have failed to make out that Musammat 
Tamizan was aware of the eclaimof mokurarz 
made in their subsequent written statement); 
thirdly, the preliminary judgment of the 
Covrt in the partition suit states expressly 
that the issue was expunged. No doubt the 
effect of the final decree for the partition 
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was to give the defendants possession of 
the one-anna they claimed under the mo- 
kurart deed but the defendants have in my 
opinion entirely failed to make out that 
Musammat Tamizar or the present plaintiffs 
had any suitable opportunity of contesting 
the point. They have also failed to make 
out clearly that the final decree for parti- 
tion did not in fact leave the question open. 
There is at least a suggestion in the Com- 
missioner’s report upon whw®h the final 
decree was based that the question was left 
open. One thing at any rate is clear: that 
the question was not expressly decided and 
in the circumstances above set forth, it is, 
in my opinion, impossible to hold that a 
decision might and ought to have been 
obtained in the previous partition suit by 
Musammat Tamizan or the present plain- 
tiffs. The result is that in my opinion the 
defendants failed to make out that the 
plaintiffs were barred by the rule of res 
judicata. I have also no doubt that they 
have failed to prove that Musammat Tamizan 
made any admission in that partition suit 
and they have also failed to prove on the facts 
that the mokurart granted by Bibi Bukhshan 
attached to the plaintiffs’ one-anna share, 


I have not made a reference to the 
judgment of the learned Subordinate Judge, 
because that judgment is of an extremely 
unsatisfactory nature. The oase was a difficult 
one and the judgment is perfunctory and ill- 
informed, In the first place he found that 
the plaintiffs were not in possession of their 
share, but so far as 10 dams are concprned 
there can be no doubt abont the plaintiffs’ 
possession, for they had been successful in a 
previous rent suit. That suit related to 
only 10 dams, ib is true, but in view of 
the plaintiffs’ success in respect of the 
10 dams there can be mo real doubt that 
the evidence that they ‘are in possession 
of the remaining 10 dams, is true. Upon 
the question of res judicata the learned 
Subordinate Judge has gone wrong because he 
has not given any consideration to the facts, 

The result is that the jndgment and decree 
of the learned Subordinate Judge dismissing 
the suit for partition is set aside and in lien 
thereof I direct that it be declared that the 
plaintiffs are proprietors holding possession 
of one anna ont of sixteen annas in the 
mauza mentioned in the plaint; that the de- 
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‘fendants have nob the mokurari right in this 
‘one anna which they. claim; and that a 
‘separate takhta be allotted : to plaintifs in 
‘continuity to the takhta. allotted to them in 
the previous partition suit out of the takhta 
which was allotted to the defendants in that 
‘Bult, under. a decree dated the 27th June 1907, 
The case will be remitted. to the first Court. 
The partition will be carried-ont by a Com- 
missioner uader his diréction and the case 
disposed of *accordingly. The plaintiffs are 
entitled to their costs in both Courts. 

` - Arxinson, J.—I agree. 


L 


Appeal allowed. 


l MADRAS HIGH COURT. 
. AppraAL No. 380 or 1914 anb Civic Mis- 
CeELLANEOUS Petition No. 845 or 1915. 
. APPEALS Nos. 381 anp. 425 or 1914. 
_ Appear No, 428 or 1914 AND Civit MisosL- 
|. LANEOUS Petition No, 1655 or 1915 AND 
- Orvin Miscennansous Petition No. 2589 - 
Saar 4 or 1916. 
- Apprat No, 346 or 1915 awp Civet Miscrt- 
LANBOUS Petition No. 2590 or 1916 
Apvpsaus Nos. 347 Tro 351 or 1915. 
November 24, 1916. 
John Wallis, Kr., Chief Justices, 
A and Mr. Justice Burn. 
V.NAVANEETHA KRISHNA THEYAR 
' —Derenpant No, 23 - APPELLANT IN 
AppgaL No. 380 AND PETITIONER IN 
Parmos No, 845 
; VETSUS 
: RAMASAMI PANDIA THALAVAR AND 
OTHERS—PLAINTIFFS AND DEFENDANTS 
. Nos. 1, 3 to 9, 11, 13 to 22 ann 27 ro 31— 
RESPONDENT3 IN APPEAL No, 380 AND 
Petition No. 845. 
_ Madras Court of Wards Act ({ Mad. of 1902), s. 35 
—Hindu Law—Widow—Estate under management 
of Court of Wards—Alienation—Suit by reversioner 
jor declaration—Court’s power to grant relief—Specific 
Relief Act (I of 1877), 8. 42—-Evidence Act (I of 1872), 
ss. 82, 85-—Copies of official correspondence-—-Statement 
of Muzumdar, admissibility of. 

In a snit for declaration that the plaintiffs were 
reversioners of a deceased male Hindu and that the 
alienations made by the Court of Wards, who was 
managing the estate of his widow, an incapacitated 
proprietor, were not binding on them: 

Held, that the alienations made by the Court of 

Wards were binding on the reversioners. [p. 265, col. 
1.] 
_ The power to mortgage and sell given to the Court 
of Wards is absolute and is not limited. The word 
‘property’ in section 85 means the moveable and 
immoveable property itself and not the particular 
estate of a ward asa widow. [p. 265, col. 1.] 
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Mohsan Shah v, Mahbub Ilahi, 29 A. 5$9; 4 A. L. 14. 
495; A. W. N. (1907) 196, followed. ; 

Muhammad Mumtaz Ali Khan yv. Farhat Ali Khun, 
23 A, 394; 281. A. 190; 60. W. N. 881; 8 Sar. P, C. 
J. 85, distinguished. l 

The reversioners tothe estate ofa male Hindu 
are not entitled to sue for a declaration that they 
are hig next reversioners, unless the decision of the 
question is incidental to the grant of some other 


| relief to which they may be entitled. [p. 266, col. 2. ] 


Janaki Ammal v. Narayanasami Aiyar, 37 Ind. Cas. 
161; 39 M. 634; (1916) 2 M. W. N. 188; 31 M. L. J. 226; 
14 A. L. J 997; 20 M. L. T, 169; 20 0. W. N. 1323; 18 
Bom. L. R. 856; 24 C. L. J. 309; 4 L. W. 530, followed. 

Copies of actual letters made in registers of official 
correspondence kept for reference and record are 
admissible under section 35, Indian Evidence Act. 
[p. 266, col, 2. ] 

A statement by a Muzumdar that the estate should 
be handed over to X as the sole wife of a zemindar 
is admissible undor:section 82, Indian Evidence Act, 
as made by a person having special means of know- 
ledge. [p. 267, col. 1.] 


‘Appeal against the decree of the Court 
of the Subordinate Judge of Tinnevelly, in 
Original. Suit No. 30 of 1911, and Civil 
“Miscellaneous Petition praying that in the 
circumstances stated in the affidavit filed 
therewith, the High Court will be pleased to 
call for certain documents and to admit them 
in evidence at the hearing ofthe above 
appeal. 

Messrs. T, R. Ramachandra Aiyar, T. R. 
Venkatarama Sastri and 9. Visvanadha Atyar, 
for the Appellant. 

The Hon’ble Mr. S. Srinivasa Atyangar, 
(Advocate-General) Messrs. ‘Nugent Grant, 
M. D. Devadoss, S. Ramaswami Atyar and K, 
Rajah. Acyar, for the Respondents. 

JUDGMENT. 


Watuis, CO. J.—Appeal No, 380 of 1914 is 
an appeal from the judgment of the Subor- 
dinate Judge of Tinnevelly in Original Suit 
No. 30 of 1911, a suit brought by Ramasami 
Pandia Thalavar claiming to be the nearest 
reversioner of the last zemindur of Uttumalai, 
to declare that certain alienations made by 
the Court of Wards during their management 
of the estate on behalf of the widow of the 
late zemindar, Ranee Meenakshi Sundara 
Nachiar, now an incapacitated proprietor 
under Madras Act I of 1902, are not 
binding on the estate. Under that Act, 
as amended, suits by and against a ward 
are to be in the name of the ward but the 
conduct of the suitis with the manager 
appointed by the Court of Wards acting 
as guardian ad litem, Defendants Nos. 2 to 
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22 are alienees and persons claiming under 
them. Defendant No, 23 denies the plaint- 
iff’s pedigree and claims to be the next 
reversioner, and has brought a similar suit 
(Original Suit No. 25 of 1912) to declare 
the alienations of the properties mentioned 
in schedules 5 and 6 of the plaint in 
Original Suit No. 30 of 1911 invalid. 
He was added as a party to this suit 
together with defendants Nos. 24 to 3l, 
who claim to be remote reversioners and 
support him, The plaintiff has also 
bronght other suitsin the Court of the 
District Munsif of Ambasamudram (Ori- 
ginal Suits Nos. 380 to 882 of 1909) 
to question an alleged alienation made 
by the . lst defendant whilst in manage- 


ment in 1901, and these suits have 
been transferred to the Subordinate 
Judge’s Court of Tinnevelly and tried 


along with the principal suit (Original Suit 
No. 30 of 1911) and are now the subject of 
appeals before us (Appeals Nos. 346 to 351 
of 1915). Though this and the connected 
suits have been brought for a declaration 
that certain alienations are not binding 
beyond the life of the Ist defendant, there 
can be little doubt that the main object of 
the plaintiffs in the suits was to asserf 
their respective titles as next reversioners 
to the estate on the death of the Ist de- 
fendant. The relationship of the 23rd de- 
fendant is admitted, and though the Sub- 
ordinate Judge found against his rever- 
sionary right, itis now admitted that his 
judgment on that point cannot be supported, 
The relationship set up by the plaintiff in 
the present suit is strongly contested both 
by-the Court of Wards on behalf of the lst 
defendant and by the 23rd defendant, and 
was the main question foueht in the Court 
below. The Subordinate Judge has found 
that the plaintiffs case is true and that 
he is the son of Gnanapurani Nachiar, 
the legitimate daughter of the zemindar 
who. died in 1850 and of his 2nd wife 
Gomathimuthu Nachiar, who according to 
the plaintift’s case was the -daughter of one 
Maruthappa Thevar and was married by 
the zemindar Navaneetha Krishna Maru- 
thappa Thevar as his 2nd wife between the 
years 1841 and 1845, and that Gnana- 
purani’s mother was not, as contendeg by the 
defendants, a dancing girl named Kuppi 
who was living with the zemindar as his 
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concubine when she gave birth to Gnana- 
purani. He has also held the alienations 
questioned to be invalid and has given the 
plaintiff a declaration to that _ effect. His 
judgment on the latter point 18 supported 
by the 23rd and subsequent defendants but 
Mr, Nugent Grant, instructed by the 
Manager for the Court of Wards who is the 
guardian ad litem of the lat defendant, has 
appealed against this part of the decision 
also, and oontended that thd alienations 
cannot ba questioned, and that being 
so, that the suit should be dismissed 
without going into the claims of the rival 
reversioners. r 
The alionations questioned in the main 
auit were made by the Conrt of Wards 
whilst in superintendence of the estate 
purporting to act under the statutory 
powers given them by section 35 of the Act. 
Regulation, 
V of 1862, was amended by the insertion 
of a general chapter intended to enable 
the Court to take incumbered estates under 
its management and clear them from 
encumbrances, and in 1902 the Regulation 
was repealed by Madras Act I of 1902, which i 
re-enacted the provisions of the Act of 
1899 and introduced other changes. Section 
25 ofthe Act is in the following terms: 
“The Court may mortgage or sell the whole 
or any part of any property under its . 
superintendence and may give leases OFr, 
farms of the whole or any part of such pro- 
perty for such terms as it thinks fit, and 
may make remissions of rent or other 
dues and may generally pass such orders 
and do such acts not inconsistent with the 
provisions of this or any other Act for the 
time being in force, as it may judge to be 
for the advantage of the ward or for the 
benefit of the property.” The Subordinate 
Judge has held that this only enables the 
Court to sell or mortgage the particular 
interest of the ward in the property under 
superintendence, unless there are circum- 
stances which would justify the ward him- 
self if sud juris in selling outright. Under 
the Act, the ward is not necessarily a full 
owner and may be, as here, a widow or the 
owner of an impartible estate with limited 
powers of alienation under the Madras Impar- 
tible Estates Act, 1904, which continued in 
substance the provisions of the temporary 
Act. passed at the same time as the Court 
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of Wards Act in 19C2, or the property may 
be owned as joint family property by several 
minors, in which case the senior if of age 
would only have a limited right of sale. 
In comparatively few cases under superin- 
tendence in this Presidency would the 
ward if sui juris be full owner with power 
to sell outright. The power to sell, mort- 
gage or lease is in terms absolute, and is 
not goverged by the restriction in the 
latter part of the section, as pointed out 
in Mohsan Shah v. Muhbub Ilahi (1), and 
to say that the Court cannot sell outright 
where the ward has only a life-interest 
unless there are circumstances which 
would justify the ward himself in selling 
under the Hindu Law, is to import into the 
section the words which are not there and 
to hamper the Court in the exercise of 
powers which are conferred upon it as in- 
-aidental to its right of management for 
the benefit of the estate, that is, of the 
ward and those who come after him, The 
word property under its superintendence 
means, in my opinion, the moveable and 
‘mmoveable property itself and not the 
particular interest of the ward as widow, 
Further if the ‘word property be côn- 
strued as confined to the limited irter- 
est of the ward, it will be necessary to 
look elsewhere for the Court’s power to sell 
and mortgage outright in cases where the 
Hindu Law allows it. Powers of selling, 
mortgaging and leasing are often confer- 
red on trustees and others as incidental 
to pawers of management, the proceeds 
being held by them as part of the estate, 


and 1 see no reason why ithe section 
should not be construed as conferring 
such power upon the Court, To enable 


it to extricate encumbered estates from 
difficulties, the Legislature in other sections 
has gone the length of enabling it to oust 
mortgagees in possession from manage- 
ment of the property under mortgage to 
them and take over the management. 
Sales or mortgages of life-interests are 
alwaya highly speculative and unsatisfac- 
tory transactions, and were not, in my 
opinion, the transactions which the section 
. wag enacted to validate. It seems to me 
that the intention was to enable the Court 


(1) 29 A. 589; 4 A. L. J, 495; A. W. N. (1907); 196. 
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of Wards to givea statutory title free from 
the risk of law suits by subsequent heirs, 
etc., and so to enable it to realise the best 
price for the estate. The decision by their 
Lordships of the Judicial Committee in 
Muhammad Mumtaz Ala Khan v. Farhat 
Ali Khan (2) did not relate to a sale or 
mortgage, but to atransaction which their 
Lordships held to be a voluntary alienation 
not warranted by the latter part of the 
section, which was nearly in the same 
terms as the present section. 

As regards the particular alienation in 
the plaintiffs schedule, that referred to in 
the 6th schedule was of one of two 
bungalows possessed by the estate at a 
watering place called Conrtallam. No 
tenants were to be obtained, it was falling 
into decay, and the fact that a ruined 
zemindar had been allowed to live there 
by the late zemindar and had been buried 
in the compound was against its letting 
well, I think that the widow herself 
would have beer justified in selling under 
these circumstances. The property com- 
prised in the 6th schedule is only 17 acres. 
Both these sales were, in my opinion, with- 
in the powers of the Court, 

The alienations complained of in sche- 
dules 1 to 4 were in respect of certain 
pannat land in which there was admittedly 
no occupancy right. The tenants’ who held on 
leases for fixed terms set up that, in con- 
sideration of their haying reclaimed the lands, 
the late zemindar had promised to grant 
them permanent leases on favourable terms 
and that the promise had been confirmed 
by his widow in September 1891, whilst in 
charge of the estate on behalf of her minor 
son. The Court of Wards contested that 
claim but later on entered into compromises, 
by which on payment of Rs. 160 per kotta 
of land the tenants were allowed perma- 
nent rights of occupancy at a fixed rent. 
The result was to settle the litigation and 
to raise money for the satisfaction of the 
debts incurred during the life of the late 
zemindar. The Subordinate Judge is wrong 
in saying that such debts were binding only 
if incurred for necessary purposes. The 
Madras Impartible Estates Act, 1902, did not 
affect debts already incurred. The estate 

(2) 23 A. 394; 28 L A. 190; 5 C. W. N. 881; 8 Sar. P, 
C. J. 85, 
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which has been included in the Impartible 
Estates Act was presumably impartible, and 
under the decisions of the Privy Council was 
alienable by the holderfor the time being 
prior to the passing of the Act of 1902. 
Assuming that this transaction amounted to 
sale of the kudivaram or occupancy right, I 
think the alienation was covered by the 
first part of the section 35, and that in any 
ease it was covered by and was also within 
the powers conferred by the second part, 
As regards the rates reserved, it is not 
shown that they were inadequate, regard 
being had to the premium paid. The other 
alienations complained of were made by 
the widow herself and are the subject of 
the three suits instituted in the District 
Munsif’s Court of Ambasamudram and 
transferred to the Subordinate Judge’s 
Court of Tinnevelly and tried along with 
the other suits, and of separate appeals. 
The cowplaint is that the Ist defendant 
granted the tenants permanent leases and 
converted the waram rents into fixed money 
rents. The objection that the lst defendant 
granted permanent leases is unsustainable, 
as it is well settled that even before the 
passing of the Madras Hstates Land Act of 
1908 there was a presumption in this 
Presidency that ordinary ryofs, such as these, 
had permanent occupancy rights in the hold- 
ings, and it? would have been hopeless to 
contest it. The conversion of rents payable 
in kind into money rents ~is, I think, 
within the powers of a limited owner, such 
as a widow. In a good year, rents payable 
in kind may produce more, but in a bad 
year they may bring in nothing; and as is 
well known by every one at all acquainted 
with the subject, there are great-difficulties 
in the way of the due realization of the land- 
holder’s share under the waram system. 
These and other reasons have induced the 
Legislature now to give either party a right 
to sue for a commutation of waram into 
money rents. In the present case, the 
Subordinate Judge has not found, and it 
is not shown, that the rate of commutation 
was unfair, and in these circumstances, I 
do not think, the plaintiff was justified in 
coming to Court and asking for a declara- 
tion as to these items. It is, therefore, 
unnecessary to consider the other points 
raised by Mr. Nugent Grant in this con- 
nection, 
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The result is that the plaintiffs in these 
suits have not made out their right to 


declarations that any of the alienations 
complained of are not binding on the 
estate. Itis well settled by a long catena 


of cages, ending with the recent decision of 
the Privy Council in Janaki Ammal v. 
Narayonasami Aiyar (3), that the rever- 
sioners are not entitled to sue for a decla- 
ration that they are the next peversioners. 
unless the decision of that question is 
incidental to the grant of some other relief 
to which they may be entitled. It follows 
that the only course open to us is to allow 
all the appeals, reverse the decrees of the 
lower Court and dismiss the suits. 


Ae, however, the case may not stop here 
wethink if right to allow the petitioners in 
Civil Miscellaneous Petitions Nos. £45 and 
1655 of 1915 and 2996 of 1916 for the 
admission of certain dosuments rejected 
by the Subordinate Judge, namely, (1) 
the decree of the Zillah Court of Tinne- 
velly, dated 3lst May 1859, in Original 
Suit No. 4 of 1859, (2) the takid of 
the Collector to the Muzumdar on the 
death of the Rajah in 1850, (38) the 
reply of the Muzumdar, and (4) the 
Collector’s takid in 1853 on the complaint 
of the cemindir’s widow as to the conduct 
of Maruthappa Thevar, who according to 


the plaintiff’s case was the father of 
Gnanapurani’s mother. They will accord- 
ingly be marked as WHxhibits XXXIV, 


XXXV, XXXVI and XXXVII respectively 
and incorporated in the record. The learned 
Advocate-General did uot support the exclu- 
sion of the last three on the ground that the 
copies of correspondence kept in the Collector’s 
and Taluk offices were not signed but 
contended that they were not admissible 
under section 35 of the Indian Evidence 
Act. We think, however, that copies of 
actual letters made in registers of official 
correspondence kept for reference and record 
are admissible under section 35 as reports 
and records of acts done by public officers 
in the course of their official duty and 
of statements made to them, and that in 
the words of their Lordships in Raja 


(3) 37 Ind. Cas. 161; 39 M. 634; (1916) 2 M. W. N. 
188; 21 M. L. J. 225; 14 A. L, 3.997; 20 M. L. T. 168; 
20 C. W. N. 1828; 18 Bom. L. R. 856; 24 O, 4 J. 309; 
4 b. W. 530, 
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Muttu Ramalinga Setupatt v. Perianayagam 
Pillai (4), they are entitled to great 
eonsideration in so far as they supply 
information of material facts and also in 
so far as they are relevant to the conduct 
and acts of the parties in relation to the 
proceedings of Government founded upon 
them, 
Mr. T. R. Ramachandra Aiyar addressed 
us a very. powerful argument in support 
of the afspeal of the 23rd defendant. 
Putting aside the direct evidence of the 
alleged marriage in the forties of the 
last century as interested and unreliable, 
he argued, in the first place, that there 
was no presumption in favour of Gnana- 
purani’s mother having been a legitimate 
wife rather than a concubine. The zemindar 
was an elderly - man, had a wife living 
who had borne him an issue and in whom 
he reposed great confidence and admittedly 
had one concubine already living in the 
palace. In these circumstances, he went 
so far as to contend that the presumption 
was even the other way. Coming then 
to the official records of the proceedings 
of the Court of Wards and its subordinates 
in the exercise of their official and statutory 
duties on the death of the zemindar in 
1850 leaving a minor heir, he relied very 
strongly .on the facts that the Muzumdar 
had proceeded to the palace immediately 
and made inquiries and that the Collector 
had also had an interview with the minor 
heir and the agents of the late zemindar, 
and that the Muzumdar had also paid a 
secormd visit and made certain further 
inquiries under the direction of the Collector 
and that nothing was heard of the zemindar 
having left any second wife, whereas one 
of the grounds given by the Muzumdar 
in his recommendation that the estate 
should be handed over to the widow was 
that she was the sole wife of the zemindar, 
a statement which was further admissible 
under section 32 of the Indian Evidence 
Act as made by a person having special 
means of knowledge. In any case, 
these proceedings, he contended, were clear 
evidence that the Gnanapurani’s mother 
did not enjoy the status of a recognised 
wife at the death of the zemindar, and he 
contended that evidence of subsequent 


< (4) 1I. A, 200 at p, 238; 3 Sar, P. O, J, 344, 
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Treating this evidence as admissible, 


treatment relied on by the other side 
might be explained by the admitted rela- 
tionship and the zemindar’s affection for 
his paternal sister and was of no avail 
as evidence of habit and repute. He also 
drew our attention to the Collector's order 
in 1853 excluding Maruthappa, who is now 
alleged to have been the second wife's 
father, from the palace on the complaint 
of the zemixdar’s widow that he was 
endeavouring to entrap the minor into a 
marriage with ona of his girls, and to the 
absence of any reference to the relationship 
now seb up such as we should expect to 
find if the Gnanapurani’s mother ‘had 
really been his daughter and the junior 
widow of the late zemindar. He also 
drew our attention to the pleadings of the 
same date, in which the zemindar's widow 
was referred to as the heir of the late 
zemeidar without any reference toa junior 
widow as evidence of general reputation. 
He relied further upon the fact that the 
mother and daughter did not reside in 
the palace itself but in a thatched out- 
house known as the Thottikattu and on 
the fact that the name now claimed for 
her is nowhere to be found in the accounts 
cr conveyances prior to the death of the 
zemindar in 1891, whereas on the other 
hand she is referred to never in her own 
name but as the Thottikattv Nachiar or 
Thottikattu lady, years after she had left 
the palace after her daughter’s marriage 
and gone to live with her in the residence 
provided by the zemindar at Uttumalai. 
He also relied on the fact that when the 
zemindar purchased a village for Gnanapurani 
in 1885, the sale-deed in her name contains . 
no reference to her relationship and does 

not even accord her the designation of 
Nachiar. On the other hand, the learned 
Advocate-General on the other side has 
contended that the very fact that the 
other widow allowed Gnanapurani’s mother 
to go on living in the palace after the 
zemindar’s death is strong evidence of 
habit and repute as, if she had not been 
his lawful wife, she would have been 
turned out with her child. There isin my 
opinion no ground for this suggestion and I 
think he was on stronger ground when 
relying on the subsequent treatment of 
the daughter, her marriage to a junior 
member of the Kadambur zemindar’s family 
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the provision made for her and subsequently 
for her family who were married into 
respectable families, and above all, on the 
correspondence in which Gnanapurani was 
addressed by the zemindar as ‘sister,’ and 
her mother was addressed as mother’ and 
‘my own mother’, and the zemindar’s wife 
referred to the present first defendant as 
‘your daughter-in-law,’ As regards Gnana- 
purani’s marriage, Mr. T. R. Ramachandra 
Aiyar contended that her husband had 
been induced to marry her in considera- 
tion of the ‘material advantages of the 
connection. He was unable to provide 
her with a home and he and his family 
lived in the zemindar’s palace at Uttumalai 
and in dependence on him. If Gnanapurani 
had been legitimate, the zemindar would 
have found a .husband in a position to 
take her to his own home and support 
her, as happened in the case of the 
zemindar’s two sisters who died young 
withont leaving issue. The illegitimasy 
would have’ been no obstacle to the 
marriage of her children into good families 
in this caste of Sudras, as appeared from 
the case ot Pandatya Telaver v. Puli 
Telaver (5). He also commented on the 
fact that there had never been any 
separate provision made for the mother 
as the junior widow of the zemindar, and 
went into the accounts with a view of 
showing that the treatment of the Gnanapu- 
rani and her mother and family, and the 
provision made for the marriages in her 
family, were not such as were to be expected 
if the plaintiff’s case was true. With regard 
to the provision made for Gnanapurani 
herself and her family, I may say 
that I was not satisfied that there was any 
inadequacy on which an inference against 
plaintiff could be based. As regards the 
fact that the zemindax had addressed 
(;nanapurani as his sister and her 
husband as his brother-in-law, Mr. T. R, 
Ramachandra Aiyar contended that under 
the Hindu Law she was his sister, and 
that in addressing other relations, the 
zeminday had ignored the bar of illegitimacy. 
His letters to the mother were more 
dificult to get over. And all that can 
be urged apparently is, that they were all 
written in the closing years of the semindar’s 
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life when he had no near relations except 
Gnanapurani and her family and was dis- 
posed to treat her family in all respects 
as his own. Both parties referred to the 
oral evidence, but thess were the con- 
siderations chiefly relied on. I express no 
opinion as to the proper conclusion to be 
drawn from them with the assistance of 
the oral evidence in so faras it may be 
considered reliable and to all ‘the other 
evidence in the case, but in the circum- 
stances I have thought it better to men- 
tion the course of the argument before 
us, more especially as it proceeded upon — 
some evidence which was excluded by the 
Subordinate Judge and raised “consideration 
very inadequately dealt with by him, which 
will have to be taken idto aecount in 
deciding whether the evidence on record 
of habit and repute taken asa whole justi. 
fies the presumption of alawful marriage, 
if it be considered that the direct evidence 
of marriage cannot be acted upon. 

The result will be that Mr. Nugent 
Grant’s Appeals Nos. 428 of 1914 and 346 
to 843 of 1915 will be allowed, the decrees 
appealed from will be reversed, and the 
suits dismissed with costs throughout of 
the lst defendant to be paid by the ist re- 
spondent. Appeal No. 425 of 1914 is also 
allowed with costs against the lst respond- 
ent. In Mr. T. R. Ramachandra Aiyar’s 
Appeals Nos. 380 of 1914 and 349 to 351 
of 915, we reverse the decrees appealed 
from, and diamiss the suits with costs 
throughout of the Ist defendant to be paid 
by the plaintiff His Appeal No. 381 of 
1914 against the decree in Original Snit 
No, 26 of 1912 dismissing his client's suit 
must be dismissed with costs of the Ist, 
Qnd end 3rd defendants (one set), 


Bory, J.—I agree with the learned Chief 
Justice in holding that the decree from 
which Appeal Nec. 380 of 1914 is: prefer. 
red should be reversed. There can be no 
doubt that the real object of the litigation 
is not the secsring of a declaration with 
regard to the transactions of comparatively 
little importance which are being impugn- 
ed, but the determination of the question 
of who the nearest reversioner is with a view 
to claims to succession on the death of the 
zemindarnt. 


As the suit is being dismissed on other 
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grounds, it is unnecessary to record any find- 
ing on the merits of the claims put for- 
ward by the appellant and Ist respondent 
in Appeal No. 380 of 1914. As, however, 
the questions have been fully argued, it may 
beas well to indicate briefly the view I am 
‘inclined to take on some of the principal con- 
tentions which have been relied on in the 
course of the argument. 

The last ¿male holder was Navaneetha 
Krishna Maruthappa Thevar, who died on 
16th December 1891. The rival claimants 
are his maternal unele,- Navaneetha Krishna 
Thevar (appellant in Appeal No. 380 of 1914) 
and Ramaswami Pandia Thalvar (Ist respond- 
ent in Appeal No, 80 of 1914). The right 
of the former to be considered a reversioner 
was disputed and was found against in the 
lower Court, but it is conceded that this find- 
ing cannot .be supported. The latter claims 
descent from-the grandfather of the last male 
holder as the son of his daughter by his 
second wife. If this claim be established, 
the lst respondent’s rights are admittedly 
superior to those of the appellant. The 
question at issue regarding his position is 
now varrowed down to this: Whether his 
grandmother was the wife or the concubine 
of the vemindar who died in 1850. If she 
was a wife, he is entitled to succeed. If she 
was a concubine, his claim fails. 

The marriage is alleged to have taken plac 
in or about the year 1845 and the production 
of reliable direct evidence is a matter of 
great difficulty. The previous litigation in 
which one of the questions in issue was 
whether the present zemindarnt was a wife 
or a concubine illustrates this point 
[Exhibit MMMMM and Annapurnit Nachiar 
y. Collector of Tinnevelly (6).] It also affords 
an instance of masses of unreliable oral 
evidence being produced by both parties. 
The oral evidence in the present case is, 
in my opinion, of very small value. I 
should not be prepared to act on the 
assertions of the witnesses for either party, 
except where their testimony is corroborated 
by the documents on the record or by circum- 
stances established independently. 

The zemindar was about fifty years of age in 
1845. It has been urgedthat it is highly 
improbable that a man of this age posses- 
sed of a wife, a legitimate son, and one 


' (6) 15 M, 277; 6 M. Le J, 121; 6 Lud, Déo, (Kabe) 843, 
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3 
concubine would have contracted another 
marriage. The parties are Maravars. It 
was open to the zemndar to take to himself 
further wives or concubines, A fresh marriage 
might be unpopular in his own honsehold, but 
I do not think any presumption can be rais- 
ed as tohowa particular individual would 
act under these circumstances. 


The Subordinate Judge gives some credit 
to the statements of three out of the four 
witnesses who have deposed to their 
presence at the marriage. Plaintiff’s wit- 
nesses: Nos. 7 and 13 make absurd state- 
ments as to the year of the marriage, 
and P. W. No, 14 is shown to be unreliable 
in another connection. No weight can be 
attached to this evidence. The case of the ap- 
pellant is that lst respondent’s grandmother 
was a dast who had been duly initiated, 
and had followed her calling in the usual 
way for some years at least. The fact 
that the zemindar was the father of her child 
was denied. The subsequent. treatment of 
this daughter (Gnanapurani) and her de- 
scendants is inconsistent with any doubt 
as to the zemindar having been her father, 
This contention has now been given up. 
The importance of establishing that Gna- 
napurani’s mother was a dasi lies in this, 
that if the fact be proved she could not 
have been the lawful wife ofethe zemzndar. 
There is no documentary evidence such as 
temple registers to support the allegation. 
The first public suggestion that she was 
a dasi appears to have been made in 1892 
and a motive for the accusation is shown to 
have existed. The oral evidence on the 
point has been examined in detail by the 
Subordinate Judge and has been rightly 
discredited “by him. The witnesses are 
nearly all persons of no position, whose 
statements are discrepant and in many 
particulars inconsistent with facts as ascer- 
tained from documents the authenticity of 
which is not in dispute. 


The lst respondent has sought to estabe 
lish that his grandmother was Goma- 
thimuthn, the youngest daughter of Kuduvetti 
Maruthappa Thevar. The Kuduvetti family 
was one of some importance with members 
of which the Uttumalai Thevars might 
well intefmarry. The present zemindarn?¢ is 
connected with it. The lst respondent’s case, 
if established, would show that his grunde 
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mother was a suitable bride for the zemindar 
and would also raise a presumption that she 
would not have consented to liye with 
him as a concubine. The earliest details 
as to the pedigree of Gomathimuthnu are 
given in the course of some litigation in 
1894. The stock to which she claimed to 
belong was, however, referred to incidentally 
in 1892 (Exhibits T and TTTT). The 
ehief evidence bearing on this matter 
comes from members of the Kaduvetti 
family. Several have been examined on 
either side and they have supported the 
parties calling them. There is no doubt 
that one set of witnesses or the other is 
giving deliberately false evidence. The 
statements have been successfully criticised 
by the learned Pleaders on either side. 
The reasons given by the Subordinate 
Judge for accepting the version of the 
plaintiff are not convincing. If it be 
unlikely that plaintiffs witnesses would 
claim relationship to a dancing girl, it is 
also unlikely that the defence witnesses 
would convert a near relation into a dasi 
to support the appellant’s case. Thera is 
a curious absence of any evidence of inter- 
course between Gomathimuthu and her own 
family during her long residence in 
Veerakeralempudur and Uttumalai. It is 


also a significant ‘fact that in Exhibit 
XXXVII, tHe order of the Collector of 
Tinnevelly, dated. 17th January 1853, 


excluding Maruthappa Thevar from the 
Uttumalai limits, no reference is made to 
the fact tbat his own daughter was then 
living in the palace at Veerakeralempudur. 
The evidence for the plaintiff falls short 
of establishing the relationship upon which 
he relies, : 

The appellant relies on the evidence 
regarding the treatment of plaintiff’s grand- 
mother both before and after 1850 as 
being inconsistent with .marriage, It is 
also contended that offictal records lead to 
the conclusion that the zemindar was a 
by one widow only. 


“As to treatment prior to 1850, the main 
fact relied upon is the admission that plaint- 
ifs grandmother did not live in the main 
building at Veerakeralempudur palace but 
in a thatched structure detached from the 
rest of the residence. [6 was. callad 
“Thottikatts.’* The lady wag distinguished 
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by this name at times and the portion of 


the Uttumalai palace which she subsequently 
occupied is deseribed by the same name. 


It is suggested that a distinction was 
drawn between her and the lawful wife 


by attaching to her the name of the 
building which she occupied while under 
the zemindar’s protection. 


The records referred to above relate to 
the inquiries and reports måde by the 
Board of Revenue and the Oollector of 
Tinnevelly on the death of the zemindar in 
1850. Only one document was admitted in 
evidence by the Subordinate Judge, but for 
reasons given by the learned Chief Justice 
in his judgment two more have been admit- 
ted now. These are the reports of the 
Muzumdar of Tenkasi, dated 7th Octcber 
1850, and the Collector’s takid, dated 2nd 
Ostober 1850, to which it was a reply. 
Unfortunately, the whole correspondence is 


.not produced. The earlier reports cannot 


have been inconsistent with those now 
before the Court but the later reports 
would have thrown a great deal of additional 
light on the state of the family of the 
deceased zemindar. This.appears from the 
inquiries made by the Collector in his takid 
of 2nd October 1850. The takıd was not 
replied to as a whole. The answers to the 
questions bearing directly on ‘thé matter now 
in issue are not filed. The arzi of Vth 
October 1850 is a reply urgently called 
for as to the management of the property. 
The whole of the correspondence produced 
relates to this matter only and this? has 
to be borne in mind in judging of its 
evidentiary value. The zemindar died on 
23rd September 1850, and the Collector's 
report, which is incorporated in Exhibit 
XXXIII, was submitted on 18th October 
1850. Prior to the despatch of this report,. 
the Collector had received arzis from the 
Muzumdar and had been interviewed by 
the minor son of the late zemindar with 
the Estate Agents. The documents show 
that the Muzumdar asserted that the 
zemindar had had one wife only and lead 
to the inference that” up to the 18th 
October the Collector had heard nothing of 
a second wife. If a second wife existed 
the fast must have been well known. It 
seems unlikely that the local officials would 
haye dared to suppress the fact, yet the 
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Collector could hardly have been kept in 
ignorance of it except by wilful suppression 
by the Muzumdar, the minor, and kartustans. 
It may be safely assumed that, whether 
plaintiff's grandmother was a wife or con- 
cubine, there was no dispute as to her 
status in 1850. If any such question had 


been raised, i is almost inconceivable that ` 


the friendly relations which subsisted for 
so long could have been maintained. As 
to treatmert subsequent to 13850, the 
Advocate-General for the lst respondent 
has laid great stress on the fact that the 
plaintiff's grandmother and her daughter 
lived in-Thottikattu building during the 
minority of the young zemindar, while 
his mother was managing his property and 
until 1868. This is another matter which 
renders improbable the appellant’s account 
of the origin and past career of the plaint- 
iff’s „grandmother. It has, however, to be 
remembered that there is no wide gulf 
fixed in the community to which the parties 
belong between the position of a wife and 
a permanent concubine. The case for the 
plaintiff rests mainly on the inference to 
be drawn from the treatment accorded to 
his grandmother .and her descendants by 
the zemindar  MHirudalaya Maruthappa 
Thevar, who succeeded in 1850 and died 
in 1891., Letters, accounts and orders: for 
the period from 1676 to 1890 are relied 
upon. It appears that there isa quantity 
of older records in possession of the Agent 
of the Court of Wards which is now 
managing the Estate. Neither party seems 
to hate taken prompt and effective steps to 
have these examined. There seems to me to 
be no good reason for supposing that the 
attitude assumed by Hirudalaya from 1876 
onwards differed from that that taken up 
previously. The genuineness of the accounts 
and orders is not disputed and objections 
have been raised to only a few of the letters. 
Exhibits QQQQ and RRRR series are 
impugned and the Advocate-General stated 
that he did not regard them as adding any- 
thing material to the strength of his case, 
Exhibits H and J are of importance, if it be 
proved that they were sent by or with the 
approval of the present zemzndarnit. The 
evidence as to this is unsatisfactory. 

_ With regard to the undisputed documents, 
the Ist respondent contends that they 


İNDİAN CASES. 


27) 


establish that Hirudalaya addressed plaint- 
ifs grandmother, her daughter Gnanapu- 
rani, and their descendants in terms which 
indicate legitimate relationship, that he had 
marriages and other ceremonies conducted 
for them at hisexpense, and that he made 
provision for Gnanapurani on a soale 
appropriate to her position as his legitimate 
sister. The explanation tendered for the 
appellant isthat there is nothing in any of 
these acts inconsistent with his case as to the 
nature of the union between the zemindar 
and Gnanapurani’s mother. There is no 
doubt that Gnanapurani was married at the 
zemindars expense and into a respectable 
family. Hirudalaya was present at the 
ceremony. Marriages and various other cere- 
monies for her children were also con- 
ducted at the expense of the Estate. The 
facts do not by themselves prove thatthe 
relationship was legitimate but they oertain- 
ly form important material for consideration 
along with the other evidence. In this con- 
nection, it has to be remembered that plaint- 
iff’s graudmother and her descendants ap- 
pear to have been the only near relatives 
of Hirudalaya and that as regards Gnana- 
purani’s descendants they were of legitimate 
birth. The appellant contends that Hiruda- 
laya did not attend in person and that the 
expenditure was on small seale and not in 
excess of that incurred on ceremonies con- 
nected with other relatives more distantly 
connected than a step-sister. It is further 
pointed out that the marriages of Gnana- 
purani’s daughters were not celebrated at the 
zemindar’s headquarters, while the reverse 
was the case with some other relatives.. 
There is no clear direct evidence that Hirnuda- 
laya attended the marriages and other 
ceremonies performed for Gnanapurani’s 
offspring but there is also nothing which 
indicates that he did not attend. Ib is 
admitted that he was present at the mar- 
riage of Gnanapurani and there is nothing 
unlikely in his having attended the mar. 
riages of her children. The scale of ex. 
penditure appears to have been fairly lavish 
in connection with the earlier ceremonies 
at least, and I am unable to find that there 
is anything in the comparison instituted. by 
the appellant ‘to help his case. The mar- 
riages referred to as having been celebrated 
at Veerakeralempudur were of girls who 
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were permanently living there. After all, 
Uttumalai was also a palace of the zemindar 
and little importance can be attached to 
the fact that the marriages took place there. 


The correspondence relates to the time 
when plaintiff's grandmother and the 
daughter had moved to Uttumalai. It shows 
that Hirudalaya took a deep interest in all 
the affairs of the family and that he ad- 
dressed the members of it by terms which 
indicate close relationship. No doubt some 
of the terms used, for example, to Gnana- 
purani’s husband and her descendants are 
reconcilable with his mother having been 
the zemindar’s concubine and not his wife, 
Instances are given in the evidence in which 
forms of address literally denoting close 
relationship were used to persons who were 
no relations at all. It is common know- 
ledge that this practice prevails There 
are, however, other letters, especially those 
in which Hirudalaya refers to plaintiff's 
grandmother as his mother” and subscribes 
as her “son? and some in which he refers 
to his own wife as “your daughter-in-law”, 
which cannot be explained away so easily. 
It ig not enough to say that they are 
mere polite exaggerations. Zemindar Hirnda.- 
laya made considerable grants of pannat 
lands in favour of Gnanapurani and he appears 
to have managed them on her ascount. Sub. 
sequently in 1885, he purchased Naduvak- 
kurichi Mitta for her at a cost of 
Rs. 22,000. There is no clear evidence of 
any specific provision having been made 
for her mother. The latter must, of 
course, have Leen maintained from the Estate. 
The Subordinate Judge draws the inference 
that Gnanapurani would not have been treat- 
ed in this way unless she had been a legiti- 
mate sister. This does not necessarily follow. 
The question rather is whetherthe cumulative 
effect of the evidence as to the treatment of 
his relations by Hirudalaya is sufficient to 
override the inference to be drawn from 
what happened in 1850 and to establish the 
plaintiff’s case. 


The last point to which I propose to 
make reference is the contention for the 
appellant that the delay in. putting for- 
ward plaintiff’s claim is fatal to its success. 
During the lifetime of Hirudalaya* Thevar, 
Gnanapurani and her mother were well pro- 
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vided for, and there is nothing to indicate 
that any oceasion arose on which it was 
necessary for them to assert their position as 
legitimate relations. On his death the claim 
was put forward at once, vide Exhibit 
UUUU, dated 14th August 1591, and was 
repeated on several occasions. It is referred 
to in the Collector’s report, Exhibit XXII, 
dated 12th September 1891. The fact that 
Minakshi Sundara Nachiar denjed that the 
relationship was legitimate is also mentioned. 
It is stated that the claim is not very 
seriously pressed”, and if does not appear 
that any inquiry was made about it. There 
were at the time two persons alive who claimed 
to be widows of the last zemindar and also 
an adopted boy. It is true that the claim 
put forward by Gnanapurani was to im- 
mediate possession of the zemendarz on be- 
half of herself and her sons but unless 
and until the other claimant’s right could 
be got out of the way, Gnanapurani would 
have no chance of success, Under the 
circumstances, no great importance can be 
attached to the failure to press the claim ab 
this juncture. After the death of the adopted 
boy, an interpleader suit was filed by 
the Colleator of Tinnevélly with a view 
to determining the rights of the ladies who 
claimed to be widows of the late zemindar.: 
It is urged that Gnanapurani and her aons 
would have intervened in this litigation had 
they believed in the status they claimed. 
Assuming that it was opento them to in- 
tervene, if may well be that they saw the 
diffienlty of establishing any present, right 
to possession as against both the other 
claimants. Subsequent to this litigation, 
it does not appear that with one exception 
apy suitable occasion offered itself for the 
assertion of these claims in Court. Meenak- 
shi Sundara was in possession as limited - 
owner. An alienation of hers was ques- 
tioned by one of the plaintiff's brothers 
in Original Suit No. 54 of 1907. The 
mortgage to which the suit related was, 
however, paid off after institution of the 
suit, and the suit was withdrawn before con- 
test. No claim was made by Gnanapurani’s 
mother for maintenance until 1911, but she 
had been living with her daughter and, as 
has been sesn, ample provision had been 
made for the latter. Under the circum- 
stances, I do not think that any adverse in- 
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ference can be drawn from the delay in bring- 
Ing this suit. 

There was a good deal of litigation bet- 
ween the representatives of the Uttumalat 
Estate and Gnanapurani, which turned upon 
whether she was a tenant in respect of the 
pannat lands which had been granted to 
her by Hirnudalaya. She consistently, based 
her rights on a gift made in consideration 
of her relationship. The dispute was 
eventually compromised. On a consideration 
of the evidence on this point, I sannot see 
that any inference unfavourable to the 
plaintiff is necessary. 

I purposely refrain from expressing any 
opinion on the effect of the evidence asa 
whole. 

I agree with the judgment of the learned 
Chief Justice as regards the connected 
appeals, 

Appeals No. 428 of 1914 and Noe. 346 to 
348 of 1915 and Appeals Nos. 425 and 380 of 
1914 and 349 é 351 of 1915 allowed. 
Appeal No. 381 of 1914 dismissed. 
V.R.P, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decese No. 865 
or 1915. 

February 21, 1917, 
Present:—Mr., Justice Fletcher and 
Mr. Justice Richardson. 
SADAK ALI AND ANOTHER— DEFENDANTS 
Nos. 2 AND 3—APPELLANTS 

E versus 


KERAMAT ALI—ReSPONDENT, 

Bengal Land Revenue Sales Act (XT B.O, of 1859), 
s. 87—Incumbrance, annulment of, by purchaser at 
revenue sale—Suit, whether necessary. 

The purchaser of an estate at a revenue sale, 
under Act XI of 1859, may elect to aunul an under- 
tenure not only by the institution of a suit or by 
giving notice to vacate but alsoby any other means 
showing a clear intention to avoid. ([p, 278, col. 2.] 

Darsan Singh v. Bhawani Koer, 19 Ind. Cas. 974; 
17 C. W, N. 984, followed. 


Appeal against the decree of the Sub- 
Judge, Chittagong, dated the 14th January 
19:5, affirming that of the Munsif, Chitta- 
gong, dated the 12th April 1913. 

FACTS of the case appear from the judg. 
ment, 

Babu Khitish Chandra Sen, for the Appel- 
lants,—The purchaser cannot take possession 
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of the land disregarding the ryoti, The 
encumbrance has got to be annulled according 
to the provisions of Act XI of 1859, 
Refers to Ram Ratan Kapali v, Aswini Kumar 
Duit (1). For the purpose of annulling the 
encumbrance, the purchaser at a revenue 
sale must annul the under-tenure by adopting 
some judicial process, Refers to Ram Ratan 
Kapıli v. Aswini Kumar Dutt (l), 
Darsan Singh v. Bhawani Koer (2). Section 
37 of Act XI of 1852 contemplates two 
classes of cases—(1) Protected interests, 
and (2) encumbrances, and inasmuch as this 
eyott is such an encumbrance, the purchaser 
at a revenue sale is bound to annul the 
encumbrance in order to have khas posses- 
sion of the land. That there must bs some 
judicial process for the avoidance of the 
encumbrance is clearly laid down by the cases 
decided by this Hon’ble Court. 


Babu Prebodh Coom-r Das, for the Respond- 
ent, was not called upon. 


JUDGMENT.—This is an appeal preferred 
by the defendants Nos. 2 and 3 against a 
judgment of the learned Subordinate Judge 
of Chittagong, dated the 14th January 1915, 
affirming the decision of the Munsif of the 
same place. The point that has been 
argued in this appeal is with reference 
to an additional ground of appeal (No. 6), 
which was added after the admission 
of the appeal under Order XLI, rule 12, 
Civil Procedure Code, and that ground of 
appeal is with reference to this, whether the 
annulment of an encumbrance under Act 
XI of i859 must be made by a judicial 
process. Thatis the ground set up in the 
appeal andthe matter has come up for con- 
sideration. There are many decisions of 
this Court that are binding on us to the con- 
trary. Perhaps it will ba sufficient if we 
refer to the decisions in Darsan Singh v. 
Bhawani Koer (2), where it was definitely 
laid down that the purchaser ata revenue 
sale many elect to annulan under-tenure not 
only by the institution of a suit or by giving 
notice to vacate but also by any other means 
showing a clear intention to avoid. The point 
that is now raised must ba treated asa pure 
question of law, because the point was not 


tried in the lower Appellato Court and it 
(1) 6 Ind Cas. 69; 37 O. 659% 110, L. J. 598; 14. 
GC. W. N. 849. : 
(2) 19 Ind, Cas, 974; 17 C. W, N, 934, 
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may be that, if the point had been taken 
in the lower Courts, evidence would have 
been produced to show that the purchaser 
at the revenue sale elected to annul either 
by notice or by one of the other means referred 
to in the judgment of Darsan Singh v. 
Bhawani Koer (2).' This is not the only 
judgment of this Court in this matter; but 
there are other judgments whichalso establish 
that the annulment of an under-tenare, when 
it has been sold for arrears for revenue 
under Act XI of 1859, need not take place 
by a suit. Except in so far as it is taken 
in the grounds of appeal which is a question 
of law, it is not open to the appellants to 
raise this matter, which was not raised in 
either of the Courts kelow. The appeal, 
therefore, fails and must be dismissed with 
costs. f 


INDIAN 


Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Appear No. 131 or J918. 
October 25, 1916. 
:  Present:—Mr. Daniels, A. J.C. 
* KESHO-—Derenpant—APPELLANT 
TETSUS 
SITLU AND O1HERS— PLAINTIFFS — 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s 59—Evi- 
dence Act (I of 1872), s. 68—Morigage-deed—Attesta- 
tion—FProof. 

In view of the provisions of section 68 of the 
Evidence Act a document requiring to be attested 
is sufficiently proved if one attesting witness is 
called and proves the execution of the deed and his 
having attested it after seeing the executant sign, 
even though he makes no mention of the other 
attesting witnesses having signed in his presence. 
[p 275, col. 2.) 

Where out of the four attesting witnesses to a 
mnortgage-deed only one was produced to prove the 
execution of the dced and he swore that he saw the 
executant sign the deed, that he attested his signa- 
ture and that the remaining three attesting witnosses 
were present at the time when the executant signed: 

Held, ihat this was sufficient to prove the deed, 
even though the witness did not say that he actually 
saw the other attesting witnesses sign it. [p. 274, col, 
2; p. 275, col. 1.) 

Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. 
Cas. 250 (P. C.); 16 ©. W. N. 1009; 23 M. L. J. 821; 12 
M. L. T, 338; (1912) M. W. N. 935; 10 A. L. J. 259; 14 
Bom. L. R. 1064; 16 C. L. J. 596; 39 I. A? 218; 35 M. 
697, distinguished, 
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Ram Det v. Munna Lal, 8 Ind, Cas. 176; 39 A. 109, 
14 A. Ta. J. 1041, relied upon. 
> Appeal from the decree of the District 
Judge, Hardoi, dated the 27th January 1916, 
upholding the order of the Subordinate 
Judge, Hardoi, dated the 22nd November 
1915. 

Syed Ali Mohammad, for the Appellant. 


The Hon’ble Pandit Gokaran Nath Misra, 
for Respondents Nos. 1, 2 and 4.6 


JUDGMENT.—This appeal arises ont of 
a suit for possession of certain property 
mortgaged to the plaintiffs, from which they 
alleged their dispossession by the defendant- 
appellant Kesho. Thesuit has been decreed 
in their favour by both the Courts below. 
The contest in those Courts rested chiefly 
over the question, whether the plaintiffs’ 
mortgagor was of sound disposing mind - 
when he exeented the mortgage. This point 
is concluded by the finding of fact of the 
lower Appellate Court and though the learned 
Pleader for the appellant has argued the 
point at considerable length, he has not shown 
that any point of Jaw is involved. With 
reference to this issue the appellant obtain- 
ed prior to the hearing.an ex parte order 
for summoning a certain record. As how- 
ever he failed to deposit the necassary fee 
for it to be summoned, it has not been sent 
for and in any ease I should hold after 
hearing both parties that he is not entitled 
to its production now, 


The only question of law which has been 
argued is that contained in the second 
paragraph of the memorandum of appeal, 
namely, that the attestation of the document 
was not sufficiently proved. This point, as 
the respondents point out, was neyer raised 
in either of the Courts below. The plaintiffs 
called one attesting witness, the evidence 
of one such witness being sufficient in view 
of section 68 of the Evidence Act, and this 
witness swore that he saw the executant 
sign the deed, that he attested his signature 
and that the remaining three attesting 
witnesses were present at the time when 
the executant signed. In my opinion this, 
combined with the fact that the document 
purports to bear the signatures of these 
witnesses in the place usually reserved for 
the signatures of attesting witnesses, is 
sufficient to prove the deed, even though the 
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witness did not say that he astually saw 
the other attesting witnesses sign it. 

The appellant has relied largely or the 
well-known Privy Couneil case of Shamu 
Patter v. Abdul Kadir Rowthan (1), which 
laid down the law aa to attestation in India. 
But that case does not touch the point now 
raised before me. The so-called attestation 
in that ease had been made by witnesses 
who were;not present when the executant 
signed the deed; in this case there is proof 
on the record that the witnesses were present 
at the time of execution and the Court is, 
in my opinion, justified in presuming that 
the attestation was regular. This may be 
made clear by stating the casein a slightly 
different form. In order to hold that the 
document was not duly attested we have to 
assume that though the parties knew that it 
was one which required attestation; though it 
purports to be attested; though the witnesses 
by whom it purports to be attested actually 
witnessed its execution; though the attestation 
of one of these witnesses has been proved to 
have been duly made; yet the other witnesses 
never signed it but either their signatures 
had been taken beforehand or were after- 
wards forged upon it by some one else, 
and this althongh thedocument purporting 
to bear their attestation was 
before the Sub-Registrar within one day 
of its execution. The probabilities against 
such an assumption are simply overwhelming. 
Section 114 of the Evidence Act allows 
the Court to presume the existence of any 
fact which it thinks likely to have hap- 
pened, regard being had to the common course 
of human conduct in relation tothe facts of the 
case. In this case a prudent man would not 
hesitate to act on the assumption that the 
attestation was duly made. As has been 
already seen, the attestation was never even 
challenged either in the Court in which the 
evidence was recorded or before the District 
Judge. 

The Allahabad High Court has gone 
even farther than it is necessary for me 
to do in this case and has held on appeal 
from a decision of mine which was upheld, 


(1) 16 Ind. Cas. 250; 85 M. 607; 16 O. W. 


N; 
1009; 23 M, L. J. 321; 12 M. L, T. 338; (1912) M. W.N. 
L. J. 


935; 10 A. L. J. 259; 14 Bom. L. R. 1034; 160. 
596; 39 I. A. 218 (P. CO). 
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that in view of section 68, Evidence Act, a 
document requiring to be attested is suff- 
ciently proved when one attesting witness 
has been called and has proved the execu- 
tion of the deed and the fact that 
he himself attested if after seeing the 
executant sign, even though he makes no 
mention of the other attesting witness: 
Ram Det v. Munna Lal (2). For the above 
reasous I dismiss the appeal with costs, 

I may add that even if I considered 
that there was a technical defect in the 
proof, I should under the special cireum-- 
stances of the case have given the plaintiffs 
an opportunity cf giving further evidence 
on the point. The practice of raising 
technical objections in second appeal on 
points which were not disputed in the 
Trial Court is not one to be encouraged. 


Appeal dismissed 
(2) 38 Ind Cas. 175; 39 A. 109; 14 A. L. J. 1041, 


LOWER BURMA CHIEF COURT, 
Cryin Revisron No, 120 or 1915. 
January 27, 1916. 
Present:—Mr. Justice U Kin. 
MAUNG PO HTUT——Appricant 
Ver SUS 
P. A. L. SOMASUNDRAM CHETTY— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
58, 59—Investigation of claims to attached property— 
Possession— Title, 

In an investigation of claims to attached property 
the Court may in a proper case go into questions 
of title, and is not necessarily restricted to an 
enquiry into possession. [p. 276, col. 1.] 

Mr. Maung Pu, for the Appellant. 

Mr. Doctor, for the Respondent. 


JUDGMENT,—lIn this case the appellant 
applied for the removal of attachment upon 
certain property claiming to be the owner in 
possession thereof at the time the attachment 
was made. His application was rejected by 
the lower Court on the ground that the 
property in question could not be held to be 
his owing to decisions in a former sujt 
betweerf him and the attaching creditor re- 
garding the same property. 
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The applicant now applies to this Court 
for revision of the order of the lower Court 
on the ground that that Ccurt should have 
decided only the question as to who was 
in possession at the time of the attachment, 
and that it erred in going into the question 


of title. This is a good ground in ordinary 
eases of removal of attachments. But this 
ease has some extraordinary features. 


Before the respondent attached the property, 
there had been a suit between him and 
the present applicant in which the latter 
claimed the same property as owner under 
an instrument and sued to eject the re- 
spondent from the property. The applicant 
was adjudged to have no title in the pro- 
perty as the instrument under which he 
claimed gave him no title of any sort, owing 
to adefect in it. The position then is 
that the applicant claims to have the attach- 
ment removed as against the respondent, 
although in the former suit he failed to 
establish the same title as that upon which 
he claims to remove the attachment. He 
now comes to this Court on a technical 
ground as stated above. 

He appears to think that he may be able 
to prove that he was in possession at the 
time of the attachment, although he has for 
ever been debarred from proving his title 
‘to the property, and that if he succeeds in 
proving possession the attachment would 
be removed and the respondent driven toa 
suit under Order XXI, ruie 63, of the Code 
of Civil Procedure. To allow this would be 
to allow him to re-open a matter which has 
been finally decided against him. 


In my opinion the procedure laid down ` 


in the Civil Procedure Code for enquiries 
into claims made to attached property cannot 
be applied to a case of this sort, where the 
claimant has been proved to be not the 
owner of the property and where he admits 
that he is not the owner and claims to have 
the attachment removed simply because he 
happens to be in possession of the pro- 
perty, 
The application is dismissed with costs. 


Application dismissed, 
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PATNA HIGH COURT. 
Seconp Civit Appeat No, 545 or 1916. 
February 16, 1917. 
Present:—Mr, Justice Chapman and 
Mr. Justice Roe. 

SHIB NATH SINGH—Derenpayt— 
APPELLANT 
versus 


TINKAURI AND OTHERS— PLAINTIFFS — 


RESPONDENTS. $ 

Civil Procedure Code (Act V of 1908), O. XXIII, r. 
1 (8)—— Withdrawal of suit, effect of—Purchaser from 
plaintiff prior to withdrawal, position of--Hstoppel. 

The provision in the Code of Civil Procedure to 
the effect that where a suitis withdrawn, the plaint- 
iff may not bring a fresh suit, is based upon the 
principle of estoppel. The withdrawal operates as 
a bar only in respect of the plaintiff and his 
privies, and not in respect of a' person who has 
purchased the plaintifi’s interest at a sale in execution 
under an attachment prior to the withdrawal. [p. 277 
col, 2. 


Appeal from the decision of the District 
Judge, Durbhanga. 


Mr. Gour Chandra Pal, for the Appel- 
lant. 
Mr. Batkunth Mitra, for the Respondents. 


JUDGMENT. 


Ros, J.— For the purpose of the decision 
of this appeal it is necessary only to state 
a portion of the facts. They are that on 
the 21st March 1911 the respondent 
Tinkaurt Kunda attached certain property 
in execution of a decree obtained against 
Bhagwan Sahu. The position of the pro- 
perty at that-time was that Shivnath was 
In possession of it and that Bhagwan had 
for some months previously been litigaéing 
in ‘good faith upon the title to the pro- 
perty. Immediately after the attachment 
Bhagwan abandoned this litigation and on 
the 28th June withdrew his suit by an 
application which has been described in the 
judgment of tbe learned Munsif as a com- 
promise but more accurately stated in the 
judgment of the learned District Judge to 
be an abandonment of title in circumstances 
suggesting collusion. The learned Judge, 
having regard to his view of the manner 
in which the litigation between Bhagwan 
and Shivnath terminated, himself entered 
carefully into the question of title as bet- 
ween Bhagwan and Shivnath and found as 
a fact that the title lay with Bhagwan. 

He held, therefore, that the execution 
taken out by Tiusauri Kuudu upon the 
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basis of the attachment of the 2ist March 
1911 conveyed the title of Bhagwan to the 
respondent Tinkauri Kunda. 

Against this decision Shivnath appeals 
and it is contended that inasmuch as the 
litigation between Bhagwan and Shivnath 
was entered upon in good faith by Bhag- 
wan and contested in good faith by Shiv- 
nath up to the date of the compromise, 
tlie decred made in favour of Shivnath 
must be held to be a good decree, and, 
- inasmuch as it constitutes the present 
cause of action’ res judzcsta as against Bhag- 
wan it must be held to be so as against 
Tinkauri Kundan also. 


It is admitted on behalf of the defend- - 


ant that if the abandonment by Bhagwan 
was fraudulent the fraud cannot be allowed 


to deprive Tinkauri of his rights, but it. 


is contended that there must be definite 
proof of fraud before a compromise enter- 
ed into in these circumstances can be said 
“to be invalid. 


On the authority of Dinendrorath Sannial 
v. Rajkumar Ghose (1) it may be 
said that it is not necessary to prove 
fraud at all insa case such as this. Bat 
in any event the investigation by the 
learned Judge into the title of Bhagwan 
shows clearly that that title was a good 
title: the fact that Bhagwan withdrew 
from the contest on that title with great 
suddenness withont any explanation what- 
ever would be suficient to justify the 
learned Judge’s suggestion that there has 
been a fraud. : 

That abandonment cannot affect the right 
of the attaching creditor to have an in- 
vestigation made into the title of the judg- 
ment-debtor in the property. That tible, 
which has been adjudged as a question of 
fact to lie with the jadgment-debtor, Bhag- 
wan, must now be held to lie with the 
auction-purchaser Tinkauri Kundu. 

I would dismiss the appeal with costs. 


‘Cuapmay, J.—I agrea that the appeal 
should be dismissed with costs. The provi- 
sion in the Code of Civil Procedure to the 
effzct that where a suit is withdrawn the 
plaintiff may not bring a fresh suit is 


(1) 8LA.65:7 ©: 107; 10 0. L. R. 231; 4Shome 
L. R. 235; 4 Sar. P. O.J. 213; 5 Ind. Jur. 376; 3 Ind. 
Dec, (N. s.) 619. > 
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based upon the priasiple of estoppel. The 
withdrawal operates as a bir only in res- 
pect of the plaintiffand his privies. Tha 
withdrawal doas not operate as a bar in 
respsct of a parson who has purchased the 
plaintiff’s intsrast at a sale in execution 
under an attachment prior to the with-° 
drawal, i 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Fiast Civin Apprat No, 438 or 1913. 
January 2, 1917, 
Present: —Sir Donald Johnstone, KT., 
Chief Judge, and Mr. Justice LeRossignol. 
Musammat ZAINAB BIBI—Pusintiry— 
APPELLANT 
versus’ 
ROHILA AND oTHeRrs—DerenDANTsS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 1.9 
—-Appeal—Abatement —Ancestral property, suit in 
respect of —Death of co-defendant having separate share 
during pendency of uppeal—Failure to bring legal 
representatives on record within limitation, effect of. 

When during the pendency of an appeal one of 
the co-defendants, having a separate share in the 
ancestral property in dispute, died and no applica- 
tion for the substitution of the game of his legal 
representative was made until6 months and9 days 
had passed: l 

Held, that the appeal abated in respect of the 
share of the deceased in the property in dispute, but 
not as regards the shares of the other defendants, in- 
asmuch as each of them had an independent right 
to his ancestral share. [p. 278, col. 2.] 

Haduv, Lala, 21 Ind. Cas. 951; 41 P, R. 1915; 15 
P. L. R. 1914; 16 P. W. R. 1914; Amir Bakhsh v. Duta, 
43 P. R. 1889; Atar Singh v. Thakar Singh, 6 Ind. Cas. 
721; 128 P. W. R. 1908; 12 ©, W. N. 1049; 42 P. R. 
1910 (P. C); 35 C. 1009; 8 C. L. J. 359; 18 M. L. J. 
379; 35 I A. 206; 4 M. L. T. 207; 10 Bom. L. R. 799, 
referred to. 

Inayat v. Ganga, 32 Ind. Cas. 829; 3 P., R. 1916 and 
Khuda Bakhsh v. Mathra Das, 18 Ind. Cas. 182; 62 P. 
R. 1913; 85 P. L. R. 1913; 89 P. W. R. 1913, distin- 
guished. 


First appeal from the decree of the 
District Judge, Gurdaspur, dated 28rd Da- 
cember 1912, dismissing the suit. ` 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellant. , 

Mr. Roshan Lal, for the Respondent. 


e 
JUDGMENT.—On 10th April 1915 we 
remanded this case for farther enquiry ang 
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for report under Order LXI, rule 25, Civil 
Procedure Code. FPerusal of the remand 
order, which will be found in printed book, 
Part II, page 1, shows that we held that 
there was no abatement of the appeal on 
account of the death of Sant Ram defen- 
dant, and that a further enquiry into the 
history of the family and of the land 
was necessary. We put down what appeared 
to us important indications one way and 
the other as to the nature (ancestral or 
non-ancestral gua defendants) of the land 
in suit, and we intimated, without prejudice 
to the generality of the enquiry to be made, 
that four special points might well be 
gone into, viz., (¢) whether Mr. Roshan Lal 
is right in saying that defendants, his 
clients, actually hold some 700 ghumaons 
of land in the village, (é) what the 
allusion to the descendants of the daughter 
of Mohkam in the katfiyat of the Shajra 
Nasab of 1865, page 65, part I, means; (iii) 
what were the holdings of the various 
members of the family in 1865; and (iv 
whether Mr, Roshan Lal is right in saying 
that no member of the family of Godi now 
holds lands in their original village of 
Kalanaur. 

The qnestion to be decided is whether 
the land in suit or any part of ib was 
ever owned by Godi, common ancestor of 
plaintiff’s fathet, Mohkam, and of defendants. 
The burden of proof was in the first instance 
wrongly laid on plaintiff, but in our remand 
we corrected this error into which the 
lower Court had fallen. Thu report was 
made on 2nd October 1915, and it is to 
the effect that the land is ancestral qua 
defendants. This conclusion is contested 
by Mr. Shafi on behalf of plaintif, and 
we are of opinion that he has justified his 
objections. to it. 

But first a preliminary objection by Mr. 
Roshan Lal falls to be decided. It seems 
that Sadr-ud-Din, defendant No. 3, died 
on 3rd June 1916, and application for sub- 
stitution of names was not made until six 
“months and nine days had passed. Mr. Rohsan 
Lal points to Hadu v. Lala (1), in - which 
a Division Bench. refused to condone a 
similar excess of nine days. Here, it is cor- 


(1) 21 Ind. Oas. 951; 41 P. R. 1915; 15 P. L. R. 
014; 16 P. W. R. 1914, 
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rectly pointed out, plaintiff lives in the same 
village as Sadr-ud-Din lived and died in, 
and that, though she is a woman, the 
argument at the previous hearing regarding 
abatement on account of the death of Sant 
Ram should have put her and her advisers 
on their guard. Mr. Shafi refers us to Amir 
Bakhsh v. Dula (2) and also Appeal No. 
278 of 1909 which follows that ruling. 
In our opinion the appeal does &bate qua 
Sadr-ud-Din, see rule 9, Order XXII, Civil 
Procedure Code; but we do not agree with 
Mr. Roshan Lal that it follows that the 
whole appealabates. We think Sadr-ud-Din 
had no joint right with his co-defendants, 
but a separate right (if any) to his ances- 
tral share. Sadr ud-Din’s heirs will keep 
the share secured to him by the lower 


Court’s decree; but the shares of the other 


defendants are still open to attack. Such 
a ruling as Inayat v. Ganga (3) (a case 
of co-mortgagees) has no bearing on such 
a case as the present, for a mortgage isa 
thing that is indivisible, and Khuda Bakhsh 
v. Mathra Das (4) also presents features 
that differentiate it. Mr. Shafi relies on 
certain rulings, but we need not mention 
them, as the point is clear enough. 

Turning to the merits we find that res- 
pondent’s Counsel, when asked on what 
he relies as proof that Godi once owned the 
land in suit, refers us to five things.— 

(a) Part I, page 65, paragraph 1, regard- | 
ing “foundation of the village and the origin 
of its name.” 


(b) Part I, page 2, Exhibit P4, order 
dated 4th July 1852 by a Settlement Extra 
Assistant Commissioner in the suit Bahadur 
v. Mohkam. 

(c) Application of 2nd May 1852 by 
Mchkam.~in that case plus order of 3rd 
May: see supplement to part I, 


(d) Partition of 1859 giving defendants 
1 and Mohkam 4 atthe latter’s own request. 


(e) The successful suit by defendant No. 1 
and others in 1885 (part I, page 72) to 
cancel a mortgage by Mohkam’s widow. 


(2) 43 P. R. 1889. i 

(3) 32 Ind. Cas. 829; 3 P. R. 1916. 

(4) 18 Ind. Cas, 182; 62 P. R. 1913; 85 P. L. R. 1913; 
89 P.eW. R. 1918, 
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As to (a) the paragraph certainly says 
that the family of Lakhu called in Godi 
and another and made the village abad, 
but paragraph 2 on the same page must 
in some way be reconciled with paragraph I 
or else the document stands condemned 
- as containing mutually destructive statements, 
Paragraph 2 makes it clear that it was 
in the time of Changhatta, the sole survivor 
of the Matar family,—which was the time 
of Mohkam, great grandson of Codi—that 
the Padda folk, by which is meant, as other 
documents show, Mohkam alone, got posses- 
sion and were recognised as owners of the 
land in suit. The only way to reconcile 
this with paragraph 1 is to say that, though 
Godi may have been called in, he did not 
become owner of this patti. < 

Turning to (b) we have another docu- 
ment containing what looks like contradice- 
tions, which must be dealt with in a rational 
way. The 2ad paragraph of the order 
states “the facts’? inter alia as the settle- 
ment in the village “long ago” of Mohkam’s 
ancestors in consequence of relationship 
with Chaughatta, and the taking up of 
ownership by Mohkam’s ancestors. These 
“facts,” however, strangely conflict with 
the pleadings in that case and with the 
findings of the Court. Chaughatta wes 
Moblkam’s brother-in-law and so a contem- 
porary, and itis hard to see how Mohkam’s 
ancestors (if we are to take this to mean 
Godi, and if we do not, defendants get no 
benefit) can have got the land because of 
Chaughatta’s relationship. No doubt Moh- 
kam” did plead that his ancestors held the 
Jand, but he does not say which of them, 
and the findings are clear and should pro- 
bably be accepted as correct. wiz, that 
Bahadur and Chaughatta were the owners 
half and half; that Mohkam had been 
long in possession of the whole patt, 
except one well held by Bahadur, who 
had been long since evicted from the rest; 
that Chaughatta is willing to renounce his 
rights in favour of Mohkam; and that 
Bahadur should be confirmed in the afore- 
said one well and Mohkam in the rest. 
Mohkam’s talk about his ancestors was 
false and was brushed aside, and plaintiff 
is, of course, not estopped when she de- 
nounces that talk. ; 
“As regards (e), Counsel relies on this 
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because there Mohkam said Izzat and Kesar 
—see pedigree table, part I, page 64—were 
also owners and should be impleaded with 
himself. Such an allegation and prayer 
do not estop plaintiff in this case, and 
clearly it was found then that these men 
were not owners. This does not help 
defendants. 


As to (d) Mohkam in 1859 certainly 
admitted the rights of Izzat and Kesar 
to half. He did not, however, say why, 
and certainly never said Godi was tha 
first owner. This he could not say, and 
no one could say, after the decision of 
1852. The real explanation appears to be 
that Mohbkam and his kinsmen were on 
good terms, they were probably helping 
him in cultivation, and in those early 
days land was not so valuable as it is 
now, nor was tenure so secure. The bring- 
ing in of kinsmen and sharing of land 
with them was in those days a very common 
thing, apart from any legal right in the 
kinsmen, 


The snit (e) is pleaded as showing that 
plaintiff, Mohkam’s daughter, was not recog- 
nised, her existence not being pleaded by the 
mortgagee or the alienating widowas a bar 
to the reversioner’s claim. Plaintiff, however, 
was no party, and we do not think that the 
then defendant’s overlooking of the daughter 
in 1885, when daughters’ right8 were largely 
ignored, can fairly be urged as any sort of 
evidence that this land came down from Godi. 

We have carefully considered the lower 
Court's “report,” and find ourselves unable to 
assent to its reasoning see page 202, part 
Il: the lower Court says its abstract of the 
Sattlement Record of 1852 shows Mohkam, 
Izzat and Kesar jointly held all the 632 
Khasra numbers; but on the face of it, it 
merely shows that khata 31, containing 45 
numbers, was so held, and that the rest was 
held by Mohkam alone. No doubt the total 


_at the foot represents 632 numbers held by 


the three as proprietors, but it does not say 
half and half: and there is obviously a mis- 
take somewhere—the writer either meant to 
enter all three names opposite each and every 
khata and made a slip, or he carelessly totalled 
the whole, instead of totalling khata 31 by 
itself and the other khatas separately. We 
have no hesitation, in view of the other 
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‘evidence we have already discussed, in 
taking the latter alternative. 

It follows that there is no adequate proof 
that Godi ever held this land or any part of 
it, for the entry as to Khata 31 at most shows 
that in some way unknown Izzat and Kesar 
were joint owners of it with Mohkam, and 
this is not sufficient: cf, Atar Singh vy. Thakar 
. Singh (5). 

A few words are necessary regarding 
points in the lower Oourt’s “report”. We 
have disposed of that “report” down to the 
place where the writer begins to’ criticise 
our remand order, and also of the first of 
those criticisms. The second criticism, page 
204 bottom, seems to us mistaken. The 
mere fact that it is only in one khata that the 
-sons of Amira are shown as occupancy-tenants 

does not show that they were owners 
of the rest, much less that the land 
‘came down from Godi. The third point is 
not correctly put. Lines are drawn connecting 
Mohkam’s family with two parcels vf land 
and the remaining land is not so connected 
with Izzat and Kesar. It is written more or 
less below their names, but the line is 
wanting and we do not think that the docu- 
ment proves anything. Certainly itdoes not 
prove, in the face of its kazfiyat, paragraph 
2, that the land came down from any 
ancestor. The fourth criticism is absurd. Of 
course, the meaning of the opposite party was 
that defendants owned no land in the village 
exespt what came to them by grace of 
-Mohkam throngh the partition of 1859; and 
‘itis not shown that they own any land besides 
this, much less that they own land once held 
by Godi. 

For these reasons we accept this appeal 
and decree plaintiff's suit in full, except as 
regards the share of Sadr-ud-Din, deceased 
(1/6). Costs in full. 


Appeal accepted. 


(5) GInd. Cas, 721; 42 P. R. 1910 (P. 0.) 

128 P. W: R. 1908; 12 ©. W., N. 1049; 36 C. 1039; 8 

C. L, J. 359; 18 M. L. J. 879; 35 I. A. 106; 4 M. L. T. 
207; 10 Bom. L. R. 790. 
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PRIVY COUNCIL. 
APPEAL FROM ALLAHABAD HIGH Court, 
March 9, 1917. 
Present:—-Viscount Haldane, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 
SAHU RAM CHANDRA AND anotHer— 
PLAINTIWFS-— APPELLANTS 
VETSUS 


BHUP SINGH AND orners— 


DEF ENDANTS——REGPONDERTS. 

Hindu Law—Mitakshara—Joint family property— 
Fathers power of disposition—-Mortgage or sale for 
antecedent debt, eatent of, validity of— Pious obligation 
of sons and grandsons to discharge father’s debts —Legal 
necessity— Burden of proof. 

Under the Law of the Mitakshara joint family 
property cannot be the subject of a gift, sale or 
mortgage by one co-parcener except with the consent, 
express or implied, of all the other .co-parceners, 
[p. 283, col. 2.] 


A father, in his capacity of manager and .head 
of his family, is at liberty to affect or dispose of 
the joint family property for estate or family 
necessity, bub otherwise he has no power of sale or 
mortgage except for an antecedent debt. [p. 284, col. 


A borrowing made on the occasion of the grant of 
a mortgage is not such an antecedent debt. The 
exception applies only to the case when the debt 
has been incurred irrespective of the credit obtained 
from the joint family property. In order to 
validate a mortgage for an antecedent debt not only 
antecedency in time but real dissoviation in fact is 
required, [p. 286, cols. 1 & 2.] 

Suraj Bunsi Koer v. Sheo Pershad Singh, 6 I. 
A. 88; 5C. 148; 40, L. R. 226; 4 Sar. P. C.J. 1; 
8 Suth. P, O. J, 589, 2 Shome L. R. 242; 2 
Ind. Deo. (N. 8.) 705; Hunoomanpersaud Panday v. 
Mussamat Babooee Munraj Koonweree,6 M. I. A. 393; 
18 W.R, 81 note; Sevestre 25n.; 2 Suth. P. O. J., 29; 
1 Sar. P. C. J. 552; 19 EB. R. 147; and Chandradeo 
Singh v. Matu Prasad, 1 Ind, Cas. 476;31 A. 176; 6. 
A, L. J. 263, relied upon. — 


Girdharee Lall v, Kantoo Lall, 1 I. A. 321; 14 B, L. 
R. 187 (P. C.) 22 W. R. 56;3 Sar. P.C. J. 380; - 
Nanomi Babuasin v. Modhun Mohun, IJI. A, 1; 18 C. 
21; 10 Ind. Jur. 151; 4 Sar. P. O. J. 682; 6 Ind. Dec. 
(N. s.) 510; Luchmun Dass v, Giridhur Chowdhry, 6 C. 
§55; 60. L. R. 478; 3 Shome L. R. 143; 2 Ind. Dee. 
(N. 8.) 1152; Maheswar Dutt Tewari v. Kishwn Singh, 
340. 184,110. W. N. 294; 6 O. L. J. 44]; Babu 
Singh v. Behari Lal, 80 A. 156; A. W. N. (1908) 61; 5 
A. L. J. 175; Sami Ayyangar v. Ponnammal, 21 M. 28; 
7 Ind. Dec. (N s.) 376; Chidambara Mudaliar v. 
Koothaperumal, 27 M. 326; Venkataramanaya Pantulu 
v. Venkataramana Doss Pantulu, 29 M. 200; 1 M. L. T. 
28; 16 M., L. J.69 and Dattatraya Vishnu v. Vishnu 
Narayan 12 Ind. Cas. 949; 36 B. 68; 13 Bom. L. R. 
1161, referred to. 

The obligation of religion and piety, which is 
placed upon sons and grandsons under the Mitakshara 
Law to discharge their progenitor’s debts, does not 
arise while such progenitor is alive. .[p. 284, col. 2.] 

The doctrine of onus probandi, in cases where legal 
necessity is alleged, is largely based upon the:neceg- 

; 
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sity of protecting the rights of third persons. There 
is no hard and fast rule, and the presumption proper 
to be made must depend on the circumstances of 
each case. [p. 285, col. 1.] 

Where the mortgagees sued after 27 years nothing 
having been done on the mortgagein the interval; 

Held, that the onus of proving legal necessity had 
been properly laid on the plaintiffs. [p. 285, col, 2 ] 


Appeal from a decree of the Allahabad 
High Court, dated the 26th May 1913, con- 
firming ai of the Subordinate Judge of 
Mainpuri, Gated the 29th February 1912. 


FACTS.—Bhup Singh (defendant No. 1) 
was father or grandfather of the remaining 
defendants. Defendants constituted a joint 
Hindu family of which Bhup Singh was the 
head. - 


In 1852 Bhup Singh hypothecated to 
Thakur Churan Singh one-biswa zemindari 
share in Mouza Pendat, which share was 
the property of the joint family. 


In 1883 he mortgaged the said property 
to one Bhagirath for Rs. 200, bearing in- 
terest at Re. 1-8 0 per cent. per mensem. The 
mortgage-deed recited that he did this " to 
meet his necessity.” 


In 1884 he again mortgaged the said 
property to plaintiff Sahu Ram Chandra, 


In 1&93 the latter sued on his mortgage 
and got a mortgage decree subject to his 
redeeming Bhagirath’s mortgage, the amount 
due to whom was ‘then fixed at Rs. 200 
principal and Rs. 37-10-0 interest. Sahu 
Ram Chandra paid this, and the mortgage- 
deed in favour of Bhagirath was thereupon 
made over to him. 


Plaintiffs sued on this latter mortgage in 
1910 and alleged, notwithstanding the above, 
that nothing had been paid and that the 
amount due was Rs. 22,131-9-0. They valued 
the suit, however, at Rs. 15,000 only, on 
the allegation that the mortgaged property 
was not worth more. They alleged that 
the loan was taken “to meet a lawful 
necessity.” This defendants denied. Defend- 
ants also set up a settlement of the whole 
matter. 


The Subordinate Judge disbelieved the 
defendants’ evidence as to this settlement, 
but he held that the burden of proving 
necessity was on the plaintiffsand that they 
had failed to discharge it. He accordingly 
djsmissed the suit, 
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Plaintiffs appealed to the High Court, 
but their appeal was dismissed. They then 
preferred the present appeal to the Privy 
Council, 


Mr. DeGruyther, K. C., (with him Mr. W, 
A. Raikes), for the Appellants.—My proposi- 
tions are: (1) A son is bound to pay his 
father’s debt unless it is contracted for im- 
moral purposes. (2) A father can dispose 
of family property for an antecedent debt. 


The Courts in India have differed as to 
what is an antecedent debt. Where there 
is a mortgage there is a loan; the mort- 
gage is, therefore, given for an antecedent 
debt. The mortgage in question was a 
simple mortgage as defined in section 58 
(b) of the Transfer of Property Act, and 
not as in England a conveyance, subject to 
the right to redeem. 


It has been found” that the mortgage 
was not for necessity, and it is on the 
question as to the onus of proving neces- 
sity that the case has hinged in the lower 
Courts; but it does not really turn on 
necessity at all. What l rely on is the second 
ground of appeal to the High Court, that quite 
irrespective of necessity: “It was for the sons 
and grandsons of Bhup Singh, the mort- 
gagor, to set up and prove the invalid 
nature of the debt before they could resist 
the claim for sale of the property.” 


There is no donbt, whatever, that the 
father can sell the family property outright 
for his antecedent debt, the point is whether 
he ean mortgage it. The High Court on 
the authority of Chandradeo Singh y. Mata 
Prasad (1) have held he cannot, they held 
that a debt is not antecedent “if it ig 
incurred at the time of the mortgage.” 
I submit this view is wrong, and that a 
mortgage is necessarily for an antecedent 
debt. 


The Indian decisions have turned on the 
view taken by the various High Courts as 
to the effect of the language used by 
the Board. 

Reference was made to Maheswar Dutt 
Tewari v, Kishun Singh (2), Kishun 


* 
(1) 1 Ind. Cas. 479; 31.4. 176; 6 A. L. J. 263. 
(2) 340. 184; 11 C, W. N. 294; 5 O. L. J, 441, 
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Pershad Chowdhry v. Tipan Pershad Singh 
(3), Babu Singh v. Behari Lal (4), Chidambara 
Mudaliar v. Koothaperumal (b), Venkatarama- 
naya Pantulu v. Venkataramana Doss Pantulu 
(6), Dattatraya Vishnu v Vishnu Narayan (7). 

That a mortgage for an antecedent dabt 
can be enforced appears from this Board’s 
judgment in Bhagbut Pershad v, Giria Koer 
(8), where the question was whether the 
burden was on the sons to prove the immoral 
nature of the debt or on the mortgagees to 
prove necessity, and it was held, that the 
former was the true view. 

The foundation of the obligation is the 
pious duty of the son to pay his father’s 
debts. The subject is discussed in section 
303 of Mayne’s Hindu Law, and the fecllow- 
ing decisions of this Board are in point:— 
Hunoomanpersaud Panday v. Musammat 
Babooee Munraj Koonweree (9), which laid 
down two propositions, (1) that the son is 
bound to pay the father’s debts, (2) that 
the father can mortgage the family property 
to discharge his own debts. Guzrdharee Lali 
v. Kanton Lall (10), Suraj Bunst Kaer v. Sheo 
Persad Singh (11), Nanomi Babuasiny. Modhun 
Mohun (12), Minakshi Noyudu v. Immudi 
Kanaka Ramarya Goundan (13) Mahabir 
Pershad v. Moheswar Nath Sahat (14). 


The Full Bench decision of the Allahabad 
High Court in Chandradeo Singh v. Mata 
Prasad (1) reViews all the decisions up to 
that date, 


(8) 340. 735; 11 O. W. M. 618; 5 C. L. J. 569. 

(4) 80 A. 156; A W. N. (1908); 61; 5 A. L. J. 175, 

(5) 27 M. 326. 

(6) 29 M. 2U0; 1 M. L. T. 28; 16 M. L. J. 69. 

(7) 12 Ind. Cas. 949; 86 B. 68; 13 Bom. L. R.1!61, 

(8) 151. A. 99; 15 C. 717 (P. 0.'; 5 Sar. P. C.J. 
186; 12 Ind. Jur. 289; 7 Ind. Deo. (x. s.) 1062. 

(9) 6 M. I. A. 393; 18 W. R. 8ln; Sevestre 25n. 
9 Suth. P. J. 29; ] Sar. P. C. J. 557; 19 E. OR. 147. 

(10) 1 I. A. 821: 14 B. L. R. (P. 0.) 387; 22 W, R. 
56; 3 Sar. P. O. J. 380. 

(11) 8 L A. 88; 5 C. 148; 4 C. L. R. 226: 4 Sar, P, 
C, a pee C J. 589; 2 Shome L. R. 242: 2 Ind. 
.) 705. 
I. A. ni 13 C. 21 (P. C.’; 10 Ind. Jur. 15); 

6 Ind. Dec. (x. s.) 510. 

(13) 15 I. A. 1, 5 Sar. P. ©. J. 271;12 M. 142; 18 
Ind. Jur. 9: 4 Ind. Dec. (N. 5.) 448. 

(14) 17 I. A. 1) (P. C.); 17°C. 584; 5 Sar. °P. ©. J. 
489; S Ind. Dec. (x. s ) 929, 
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That decision itself was a decision of 
three Judges against two. The question 
has sometimes been treated as ohe of the | 
burden of proof. I submit it is not so 
much that, as a question of what you have 
to prove. 

(Viscount HALDANE.— The point raised 
by- Strachey, C.J. and Stanley, C. J., is, 
whether a mortgage foran immediate advance 
is more of the nature of an algnation or 
of a debt. | 

The cases are all founded on the sons’ 
liability to pay debts, not on their liability 
to pay antecedent debts. I contend that 
in every mortgage there is an antecedent 
debt, but if that be -held against me, I 
contend farther that the distinction of debt 
and antecedent debt is immaterial. If a 
gale is for debt, of course the debt must be 
antecedent; it does not follow that a mortgage 
is invalid because the debt is not antecedent. 
In Babu Singh v. Behari Lal (4) and in Dat- 
tatraya Vishnu v. Vishnu Narayan (7), there 
was no antecedent debt, yet the mortgages 
were enforced against the sons, the latter 
decision of the Bombay High Court is subse- 
quent to the Allahabad Full Banch decision 
from the principle of which-this is practically 
an appeal, 

[Viscount HALDANE.—-Is there any decision 
of this Board which treuts the bond in a mort- 


"gage as an antecedent debt? ] 


Not where the point: has been specifically 
raised. But it has in fact been so treated 
in Bhagbué Pershad v. Gijra Koer (8) and in 
Minakshi Nayudu v. Immudt Kanaka Ramaya 
Goundan (13). 

The question now at issue was considered 
by a Full Bench of the Caleutta High 
Court in Tuchmun Dass v. Giridhur Chowdhry 
(15) and decided against me. That decision 
was followed in Caleutta till Maheswar Dutt 
Tewari v. Bishun Singh (2), where the 
Judges held that it had been overruled 
by later decisions of the Privy Council. 

Another Bench of the same High Court, 
however, in Kishun Pershad Chowdhry v. 
Tipan Pershad Singh (3) dissented from the 
Jatter decision, and held that the old Full, 
Bench decision was still binding on them. 


(15) 50. 855; 6 C. T. R 478; 3 Shome L. R. 143; 2 
Init. Dec, (xN. s.) 1152. 
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The point really is, whether there is a 
debt for which the sons are liable. As 
to the form of the action in such eases; 
see Badri Prasad v. Madan Lal (16). The 
action is brought against the father (page 
82) to enforce the mortgage, and the sons 
are joined under section 85 of the Transfer 
of Property Act as they have an interest 
in the mortgaged property and in order 
that clin dai ah in execution may 
bind them. The view of the Calcutta 
High Court is that there shonld be a 
personal money-decree. Turning to the 
Madras decisions, Venkataramanaya Pantulu 
v. Venkataramana Doss Pantulu (6), merely 
follows, without any additional reasoning, 
the decision in Sami Ayyangar y. Ponnam- 
mal (17) which was dissented from in 
Ohidambara Mudaliar v. Koothaperumal (5).. 


[Logo Saaw.—This Board’s decisions deal 
- with cases where third parties have derived 
rights and the sons come to challenge. | 


There was no third party in Bhagbut Pershad 


y. Girja Koer (8). 
Mr. W. A. Rarkes followed. There is 


documentary evidence, not dealt with by- 


either of the lower Courts, supporting our 
contention that there was necessity for the 
mortgage. 

[Lorn Suaw.—There are concurrent find- 
ings of fact on that issue. | 

Respondents did not appear. 

JUDGMENT. 

Lorp Ssaw.—This ig an appeal from 
a judgment and decree of the Allahabad 
High” Court dated the 26th May 1918, 
which confirmed on an appeal the judg- 
ment and decree of the Subordinate Judge 
of Mainpuri, dated the 29th February 1912. 

The suit is brought to enforce a mort- 
gage granted. so far back as the 6th 
January 1883, over, inter alia, one-biswa 
zemindart share in Mauza Pendat, Pargana 
Mustaphabad. The mortgage was granted 
in favour of one Bhagirath. It was paid 
off by Ram Chandra, one of the defend- 
ants, in the course of an action brought by 
him to enforce a subsequent security 
granted over the same property. It appears 
from the judgment appealed from that the 


(16) 15 A.75 A. W. N. (1898) 52: 7 Ind. Dec, (x. s.) 
765. 
(17) 21 M. 28; 7 Ind, Dec, (x. s.) 376. 
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plaintiffs proceeded against the property 
comprised in their own mortgage and that 
the decree-holders purchased the property 
themselves. All this happened over twenty 
years ago. It is manifest from these facts 
that, in so far as the advance of Rs. 200 
was concerned, a claim for repayment of it 
as a simple debt would be long ago barred 
by Itmitation. 

Accordingly, it is the mortgage which 
is sued upon, and fhe plaintiffs claim as 
standing in right of tt, they having dis. 
charged the debt of Bhagirath, the original 
mortgagee. Their Lordships had not the 
advantage of hearing any argument in 
support of the judgment appealed from, 
the respondents not being represented by 
Counsel; but there is sufficient in the case 
to suggest that other elements going to 
dispute the validity of the appellants’ 
claim might have been brought before the 
Board. Their Lordships, however, were 
willing to consider the arguments submitted 
to them upon the one particular point 
hereafter to be explained, and they agree 
with the argument of the learned Counsel 
for the appellants that, in view of a. 
certain conflict of decisions in the various 
OCourts in India, it may be well that the 
point should be settled. 

The mortgagor was the defendant, 
Singh. 


Bhup 
The other defendants,are his sons 
and grandsons. Under the Mitskshara Law 
they are, as members of a joint family, 
co-parceners in the ownership of the property 
over which the mortgage was granted. 


It is well to keep the general principle 
applicable to such a Situation in mind. 
There have been so many decisions by 
Courts of law on the exaeption to the 
principle that the principle itself has been 
apt to be forgotten. Under the Law of 
the Mitakshara the joint family property 
owned, as stated by all the members of 
the family as co-parceners, cannot be the 
subject of a gift, sale, or mortgage by one 
co-parcener except with the consent, express 
or implied, of all the other co-parceners, 
Any deed of gift, sale, or mortgage 
granted by one co-parcener on his own 
account of or over the joint family pro- 
perty is invalid; the estate is wholly 
unaffected by it, and its entirety stands 
free of it, 
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The rule of the Mitakshara is olear (I, 
1, 27): even the father— is subject to the 
control of his sons and the rest in regard 
to the immoveable estate, whether acquired 
by himself or inherited from his father or 
other predecessor; since itis ordained ‘though 
immoveables or bipeds have been acquired 
by a man himself a gift or sale of them 
should not be made without convening all 
the sons.’ ” 

The Law of the Mitakshara has, however, 
given to ‘the father in his capacity of 
manager and head of the family certain 
powers with reference to the joint family 
property. The general principle in regard 
to that matter is that he is at liberty 
to affect or to dispose of the joint pro- 
perty .in respect of purposes ‘denominated 
necessary purposes. The principle in regard 
to this is analogons to that of the power 
vested in the head of a religious endow- 
ment or muth, or of the guardian of an 
infant family. In all of the cases where 
it can be established that the estate itself 
that is under administration demanded, or 
the family interests justified, the expenditure, 
then those entitled to the estate are bound 
by the transaction. It is not accurate to 
describe this as either inconsistent with 
or an exception to the fundamental rule 
of the Mitakshara. For where estate or 
family necegsity exists, that necessity rests 
upon the co-parceners as a whole, and it 
is proper to imply a consent of all of them 
to that act of the one which such necessity 
has demanded. 

This view is in no way novel. In Suraj 
Bunsi Koer v. Sheo Pershad Singh (11), Sir 
James Colvile, said:— 

‘All are agreed that the alienation of 
any portion of the joint estate, without 
such express or implied authority, may be 
impeached by the co-parceners, and that 
such an authority will be implied, at least 
in the case of minors, if it can be shown 
that the alienation was made by the manag- 
ing member of the family for legitimate 
family purposes. It is not so clearly settled 
whether, in order to bind adult co-parceners, 
‘their express consent is not required,” 


But for the exception immediately to be 
noted, these two principles would cover, the 
ground, and it would be clear that if the 
father of a family purported or presumed 
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to mortgage or sell the joint family estate, 
the mortgage or sale would be entirely in- 
effectual. 

Before dealing with that exception, their 
Lordships desire to note an argument pre- 
sented to the following effect. It was 
argued that a mortgage was binding be- 
cause of an obligation of religion and piety 
which is placed upon the song and grand- 
sons, underthe Mitakshara Law; to discharge 
their father’s debts. If, accordingly, ke has 
incurred a debt, and the debt was not for 
immoral purposes, the pious obligation resting 
upon the sons and grandsons to discharge 
this debt is in practice worked out by 
giving effect to any mortgage or sale of 
the family property, in which they, with 
the father, its manager, were joint owners, 
go as to enable the Jebt to be discharged. 


While the father, however, remains in 
life, the attempt to affect the sons’ and- 
grandsons shares in the property in respect 
merely of their pious obligation to pay off 
their father’s debts, and not in respect of 
the debt having been truly incurred for 
interest of the estate itself, which 
they with their father jointly own, 
must fail; and the simplest of all reasons 
may be assigned for this, namely, that 
before the father’s death he may pay off 
the debt, or after his death there may be 
ample personal estate belonging to the 
father himself out of which the debt may 
be discharged. In short, responsibility to 
meet the father’s debts is one thing, and 
the validity of a mortgage over thé joint 
estate is quite another thing. . Accordingly, 
the case founded merely upon pious obliga- 
tion, and so strenuously argued before the 
Board, fails in the present instance by reason 
of the fact that Bhup Singh, who contract- 
ed.the debt, is still alive, and that there 
is a Goncurrent finding by both of the 
Courts below to the effect that the plaintiffs 
have failed to prove that the debt of 
Rs, 200 for which the mortgage was granted, 
was incurred for any legal necessity or 
benefit to the estate. 

The whole of this part of the case is 
accordingly at an end, But while the prin- 
ciples as above set forth still stand, an 
appeal is madein this case to the following 
exception, Although the correst and ganeral 
principle be that if the debt was not for 
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the benefit of an estate then the manager 
should have no power either of mortgage 
or sale of that estate in order to meet 
such a debt, yet an exception has been 
made to cover the case of mortgage or 
sale by the father in consideration of an 
antecedent debt. This being-an exception 
from a general and sound principle, their 
Lordships are of opinion that the exception 
should not ip extended and should be very 
carefully guarded. They desire, in the first 
place, to make itclear that much if not all 
of the law upon this subject has arisen 
from the necessity of protecting the rights 
_of third persons, say the purchasers of the 
property who have taken their title for 
onerous consideration and in good faith. 
This is at the bottom of the doctrine of 
onus, which was dealt with so fully by 
Lord Justice Knight Bruce, in Hunooman- 
persaud Panday v. Mussamat Babvoee Munrajy 
Koonweree (9): ; 

“According to the argument,” said the 
learned Judge, “if the factum ofa deed of 
charge by a manager for an infant be 
established and the fact of the advance- te 
proved, the presumption of law is prima 
facie to support the charge and the onus of 
disproving it rests on the heir.” 


His Lordship controverts any such general 
proposition, and decides that the onus of 
proof in such suits is one “not capable of 
a general and inflexible answer. The pre- 
sumption proper to be made will vary 
with circumstances and must be regulated 
by and dependent on them. Thus where 
the mortgagee himself, with whom the trans- 
action took place, is setting up a charge 
in his favour made by one whose title to 
alienate he necessarily knew to be limited 
and qualified, he may be reasonably expected 
to allege and prove facts presumably better 
known to him than to the infant heir, 
namely, those facts which embody the re- 
presentations made to him of the alleged 
needs of the estate and the motives in- 
fluencing his immediate loan.” 

The point need not be pursued, because 
their Lordships are entirely satisfied with 
the position adopted by the Courts below 
in the present case. i 

For the facts are startling. The advance 
itself was for a trifling amount, namely, 
Rs. 200, but the interest was Re, 1-8-0 per 
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cent. per month compound. Accordingly the 
amount due upon the mortgage, if good and 
subsisting, was, as stated by the High Court, 
“the appalling sum of Rs. 22,181.” In 
point of fact, the mortgage is asked to be 
enforced for a sum of Rs. 15,000. The 
lapse of time between the date of the mort- 
gage and the date of the suit was 27 years, 
nothing having been done upon it during 
that period. The onus was accordingly 
properly laid and the issue of no benefit to 
the estate is settled. 

As has been already observed, too little 
weight has been attached to the considera- 
tion that, so far as the joint family estate 
is concerned, the law has been invoked 
for the protection of third parties, whose 
rights in or with regard to it have been 
acqnired in good faith. A perusal of the 
numerous authorities will show that where 
a joint family property has been sold out 
and out, or where a decree in execution 
of the mortgage has been obtained against 
the property, and rights bave thus sprung 
up with regard to the joint family 
estate, these rights are not to be defeat- 
ed by the members of the joint family simply 
questioning the transaction entered into 
by its head. In the case of Suraj Bunst 
Koer v, Skeo Pershad Singh (11) already refer- 
red to, Sir James Colvile, referring to tke 
case of Girdharee Lall v. Kantooe Lall (10), 
observed — 

“First.—That where joint ancestral pro- 
perty has passed out of a joint family, 
either under a conveyance executed by a 
father in consideration of an antecedent 
debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution 
of a decree for the father’s debt, his sons, by 
reason of their duty to pay their father’s debts, 
cannot recover that property, unless they 
show that the debts were contracted for 
immoral purposes, that the purchasers had 
notice that they were so contracted; and 

* Secondly.—That the purchasers at an exe- 
cution sale, being strangers to the suit, if 
they have not notice that the debts were 
so contracted, are not bound to make inquiry 
beyoud what appears on the face of the 
proceedings.” 


Their Lordships desire to record their 
adhesion tô the following comment made on 
this pronouncement by Sir John Stanley iu 
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the case of Chandradeo Singh v. Mata Prasad 
(1). The learned Chief Justice stated: — 
“The first of these propositions, it will 
be observed, deals with cases where joint 
ancestral property has passed out of a 
joint family, either undera conveyance exe- 
cuted by a father in constaeratiun of an 
antecedent debt or in order to raise money 
to pay off an antecedent debt, or under a sale 
in execution of a decree for the father’s 
debt. It deals with cases in which ances- 
tral property has passed out of the family, 
and with no other cases, and the words 
antecedent debt, seem to have been used 
advisedly. Likewise the second proposition 
deals with the case of a purchase at an 
execution sale. Neither proposition touches 
a case in which a mortgagee of a Hindu father 


seeks to enforce his mortgage as against 
the sons.” _ TT. 
In their Lordships’ opinion this 13 a 


correct and useful statement of the law. 

It need only be farther stated that, 
while the case founded on family necessity 
is excluded, and while the casa founded 
on pious obligation fails, there is a still more 
radical objection to the claim. It is denied 
that the mortgage can beheld to have been 
granted for an antecedent debt. Antecedent 
debt, it is said, there was none, and to 
call a borrowing made on the occasion of the 
grant of a mortgage an antecedent debt is to 
extend unduly and improperly the whole 
scope of the exception on that topic. As to 
this, unfortunately, there has been much 
difference of view in the Courts in India. 

The law was thus stated by Lord 
Hobhouse, in Nanom: Babuasin v. Modhun 
Mohun (12). 


“Destructive as it may be of the principle 
of independent co-parcenary rights in the 
sons, the decisions have, for some time, estab- 
lished the principle that the sons cannot set 
up their rights against their father’s alienation 
for an antecedent debt, or against his credi. 
tors’ remedies for their debts, if not tainted 
with immorality. On this important ques- 
tion of the liability of the joint estate, their 
Lordships think that there is now no con- 
flict of authority.” 

In their Lordships’ opinion these expres- 
sions, which have been the subject of so 
much difference of legal opiniof, do not 
give any countenance to the idea that 
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the joint family estate can be effectively 
sold or charged in such a manner as to 
bind the issue of the father, except where 
the sale or charge has been made in 
order to discharge an obligation not only 
antecedently incurred, but incurred wholly 
apart from the ownership of the joint 
estate or the security afforded or supposed to 
be available by such joint estate. The excep- 
tion being allowed, as in thẹ state of the 
authorities it must be, if appears to their 
Lordships to apply, and to apply only, to- 
the case where the father’s debts have been 
incurred irrespective of the credit obtainable 
from immoveable assets which do not per- 
sonally belong to him, but are joint family 
property. In their view of the rights of a 
father and his creditors, if the principle 
were extended further, then the exception 
would be made so wide as in effect to ex- 
tinguish the sound and wholesome principle 
itself, viz., that no manager, guardian or 
trustee can be entitled for his own purposes 
to dispose of the estate which .is under 
his charge. In short, it may be said that 
the rule of this part of the Mitakshara 
Law is that the joint family estate is 
in this position: under+ his management 
he can neither obtain money for his own 
purposes for it nor can he obtain money 
for his own purposes upon it. To permit 
him to do so would enable him to sacri- 


- fice those rights which he was bound to 


conserve. This would be equivalent to 
sanctioning a plain and, it might be, a 
deliberate breach of trust. The Mitakshara 
Law does not warrant or legalise any such 
transaction. 


The limits of the principle of the ex- 
ception have been thus set forth because 
in their Lordships’ opinion they form a 
guide to the settlement of the conflict 
of authority in India on the subject 
of antecedent debt. In the present case 
the question arises clear from all complica- 
tions, A mortgage has been granted for 
Rs. 200 advanced at the time and on the 
faith of it. This debt was not for the 
benefit of the estate, it was purely a debt 
of the father. It is boldly contended that 
the mortgage did from its date properly 
hypothecate the entirety of the joint family 
estate, and it is said that the transaction 
substantially is that the father got the 
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Rs. 200 into his hands, and that when 
he granted the mortgage he was accord- 
ingly an, “antecedent debtor.” Their 
Lordships are of opinion that the contention 
cannot be upheld. 

The importance of the case being free 
from complications is this: that except under 
the mortgage all other remedies have 
long ago disappeared, and the appellants 
rear it up§and claim under it now, there 
being no right in them to invoke’ the 
doctrine of tbe pious obligation to dis- 
charge the debt incurred by Bhup Singh, 
because that debt as such cannot be 


successfully sned for. Accordingly, unless 
the mortgage validly affects the joint 
family estate, the appellants must fail. 


In the view taken by the Board the mort- 
gage was not granted in respect of an 
antecedert debt, and was invalid. 

The conflict of authorities cited to the 
Board is a conflict which occurs, not merely 
between the Courts of one district in 
India and another, bat also between 
‘ decisions pronounced in Calcutta itself; in 
Allahabad itself, and in Madras itself. 
The cases particularly mentioned were as 
follows:—Luchmun Dass v. Giridhur Ohow- 
dhury (15) Maheswar Duit Tewari v. Kishun 
Singh (z), Babu Singh v. Behari Dal (4), 
Chandradec, Singh v, Mata Prasad (1), Sami 
Ayyangar v. Ponndmmal (17), Chidambara 
Mudaliar v. Koothaperumal (5), Venkata- 
ramanayrı Pantulu v. Venkataramana Doss 


Pantulu (6), Dattatraya Vishnu v. Vishnu 
Narayan (7). l 
From this mass of authority their 


Lordships venture to refer tothe judgment ' 


Sir John 
Mata 


Stanley in 
Prasad (1), 


of Chief Justice 
Chandradeo Singh v. 
already mentioned:— 


“The true rule,’ says that learned 
Judge, “is that the sor cannot impeach’ 
an alienation of ancestral joint family 
property made by a father for which the 
consideration is an antecedent debt of the 
father not tainted with immorality or the 
object of which is to pay such a debt . 

. . the doctrine has no application to 
a case in which no antecedent debt of the 
father, that is, a debt antecedent to the 
alienation in question, is concerned as the 
consideration or object of the alienation.” 

The argument in support of the validity 
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of the mortgage also took this shape. It 
was said. What difference would it make 
if the father had contracted the debt an 
granting the 
mortgage?” Then de facto it would bean 
antecedent debt, and the creditor would 
have a mortgage good upon that ground. 
Their Lordships cannot assent toany such 
proposition that a mortgage on the family 
estate would follow the loan. The case as 
put might instantly raise the presumption 
that what occurred was substantially this: 
that the father contracted the debt knowing 
that he was at the end of his personal 
resources and that the creditor advanced 
the money relying upon an understanding 
or agreement, express or implied, given 
to the father. In truth, in order to 
validate such a transaction of mortgage there 
must, to give true effect to the doctrine 
of antecedensy in time, be also real dis- 
sociation in fact. The Courts in India, 
wherever such antecedency is found to be 
unreal and is merely a cover for what is 
essentially a breach of trust, will not be 
slow to deny effect to a mortgage so brought 
into existence. 

Their Lordships will humbly advise His 
Majesty that the appeal be disallowed. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. T, 

CO, Summerhays § Son. r 


OUDH JUDICIAL COMMISSIONERS 
COURT. 
Seconp Civit Appeat No. 186 or 1915. 
October 19, 1916. 
Present: -Pandit Kanhaiya Lal, J.C, 
SRI KRISHNA AND OTHERS — DEFENDANTS— 
APPELLANTS ` 
VETSUS 

LAKHPAT AND otaers—Praintisyes — 
RESPONDENTS. 

Hindu Law —Joint family—~Alienation of family pro- 
perty by one member, validity of—Members born after 
sale, position of. 

The existence of one member of a joint Hindu 
family is quite sufficient to invalidate a sale of the 
family property effected by another member, if the 
sale is eff€cted without his consent, in case he is 
capable of giving consont, or without legal necessity 
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A sale made in these circumstances is invalid not 
only as against the existing member but also as 
against persons who may be subsequently born in 
the family. 

Tulshi Ram v. Babu Lal, 10 Ind. Cas. 908; 8 A. L. 
J. 788: 33 A. 654; Mahesh v. Banwari Lal, 3i Ind, Cas. 
717; 18 O. ©. 162 and Murari Lal v. Jalipa Sahai, 
34 Ind. Cas. 447, 30. L. J. 180, referred to. 


Appeal from the decree of the District 
Judge, Gonda, dated the 27th March 1915, 
upholding the order of the Munsif, Utraula, 
dated the 16th February 1915. 

Babu Bisheshwar Nath Srivastava, for the 
Appellants. i 

The Hon’ble Pandit Gokaran 
for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit, brought by Bhaiya Ram and his four 
sons Lakhpat, Rup Narayan, Swami Dayal 
and Achyntanand, to set aside an alienation 
of ancestral property made by Debi Jin, 
the father of Bhaiya Ram, in favour of 
Nakchhed, the ancestor of defendants Nos. 1 
to 6,on the Ist May 1899, Bhaiya Ram 
subsequently withdrew from the suit. The 
allegation of the plaintiffs was that the said 
alienation was effected without legal necessity. 
Both the Courts below found that no legal 
necessity was established. They further 
fonnd thatthe claim of Lakhpat was not 
maintainable, inasmuch as he had attained 
majority before three years prior to the 
suit <A decree was accordingly given in 
favour of Rup Narayan, Swami Dayal and 
Achyutanand for possession of the disputed 
property: Swami Dayal and Achyutanand 
were admittedly born after the date of the 
sale. In regard to Rup Narayan, the allega- 
tion of the plaintiffs was that he was born 
prior to the sale and was 16 years old on 
the date of the suit. The defendants ad- 
mitted that Rup Narayan was a minor on the 
date of the suit but contended that he was 
born after the execution of the sale-deed: and 
that neither he nor his brothers, Swami 
Dayal and Achyutanand, had any right to 
maintain the suit. 

The Court of first instance found that 
Rup Narayan was in existence on the date 
of the sale and had aright to impugn it. 
The learned District Judge did not go into 
the question of. the age of Rup Narayan 
and decreed the suit on the ground, that the 
claim of these three brothers was within 
time under Article 126 read with sections 6 
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and 8 of the Indian Limitation Act. But, 
as pointed ont in Bhagat Bikari Lal v. Ram 
Nath (1) and Khanjan Singh v. Bhikan Singh 
(2), section 6 has no application, for when 
time has once begun to run, no subsequent 
disability or inability to sue can stop it. It was 
necessary, therefore, to determine whether 
Rup Narayan was born before the date of 
the sale or after it. 

The evidence on the point} consists of 
three witnesses, Mahabir, Musammat Jamna 
and Dalip Singh. The statement of Mahabir 
is unworthy of credence, because he is a 
resident of another village and was not 
even able to give the name of Rup Narayan 
correctly. But the evidence of Musammat 
Jamna, the grandmother of these boys, and 
of Doctor Dalip Singh, the Assistant Surgeon, 
who examined Rup Narayan with reference 
to his age, leaves no room for doubt that 
Rup Narayan was about 18 years old and 
that he was in existence on the date of the 
sale. He had on the date of his examina. 
tion two wisdom teeth which ordinarily grow 
after the age of 17 or 18 years, There is 
no reliable evidence on behalf of the de- 
fendants to establish that he was much 
younger and was born after the date of 
the sale. The existence of one member of 
the family is quite sufficient to invali- 
date a sale of the joint family property 
effected by another member, if the sale 
was effected without his consent, in case 
he was capable of giving consent, or without 
legal necessity. A sale made in those 
circumstances is, as held in Tulshi Ram v. 
Babu Lal (3) and Mahesh v. Banwari Lal 
(4), invalid not only against him but also 
against persons who may be subsequently 
born. The same view was taken in Murari 
Lal v. Jalipa Sahai (5). It is unnecessary, 
therefore, to go into the other questions 
raised in the memorandum of appeal. ` 

The appeal is dismissed with costs, 


Appeal dismissed, 
(1) 27 A. 704; A. W. N. (1905) 163; 2 A, L. J, 453. 
(2) 18 Ind, Cas. 306, 
A 10 Ind. Cas. 908; 38 A. 654; 8 A. L, J. 733. 
4) 31 Ind. Cas. 717; 18 O, C. 162. 
(5) 34 Ind. Cas. 447; 3 O. L, J, 180. 
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MADRAS HIGH COURT. 
Case UNDER ULAUSE 10 or THE LETTERS PATENT. 
August 28, 1916. 

Present:—Mr,. Abdur Rahim, Officiating 
Chief Justice, Mr. Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 

In the matier of A VAKIL or tue HIGH 


COURT. 

Letters Pate (Madras), cl. 10—Vakil— Professional 
misconduct—Cbnveyance of property to Vakil benami— 
Absolute title set wp by Vakil—Perjury. 

A Vakil, taking advantage of the ignorance and 
the needy position of his clients, obtained a con- 
veyance from them of an equity of redemption for 
much less than its value, agreeing to redeem the 
property on their behalf, and subsequently set up 
an absolute title to the propertv, which he sought to 


support in Court by giving false evidence and 
securing the evidence of false witnesses: 


Held, that the Vakil was guilty of professional 
misconduct. [p. 292, col. 1.] 


Mr. V. Ramesam (Government Pleader), 
Amicus Curie. 

Mr. K. R. Subrahmantya Sastriar, for the 
Vakil. 

JUDGMENT.—This is a matter under 
clause 10 of the Letters Patent in which 
a Vakil of this Court stands charged as 
follows:— 

He gave improper advice to the. plaintiffs 
in Civil Suit No. 387 of 1914 (in which they 
in 1911 sought his advice as his clients) 
that they should execute a nominal sale-deed 
to him, in order that he might litigate in his 
own name but on their behalf with the 
“ plaintiffs’ mortgagee. 

He was guilty of improper conduct in 
obtaining a sale-deed (Exhibit G, November 
1911) accordingly in his own name. 

He took advantage of the ignorance and 
the needy position of his clients to ob- 
tain the conveyance (Exhibit G) for much 
less than the value of the equity of re- 
demption and he afterwards fraudulently 
executed a fresh mortgage-deed in favour 
of the plaintiffs’ mortgagee in order to 
defraud his clients and to secure for him. 
self the property, in fraud of the under- 
standing between himself ard his olients 
and inorder to create evidence against his 
clients in the matter of the said under- 
standing. 

He did not do his duty towards his clients 
even after they sent notice of suit through 
Mr. Govindaraghava Ayyar (Exhibit J), 
but exercised undue influence in obtain- 
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ing Exhibits XI, XII and XVI from the 
second plaintiff. 


He raised false défences as first defendant 
to the suit brought by his clients (the 
plaintiffs Nos. 1 and 2 in the suit of 
1914), namely, in paragraphs 7 to 10 of 
his written statement, to the effect that 
the sale-deed to him was intended to bea 
real sale-deed, conveying the properties 
outright to him, and that Rs. 2,300 of 
the purchase money had been paid up 
before the registration of the sale- 
deed. 


He gave perjured evidence in the suit, 
especially in the matter of the alleged 
payment of Rs. 2,300 out of the Rs. 5,000 
mentioned in the sale-deed (Exhibit G) as 
purchase money and he suborned perjury 
by asking two of his friends (namely, the 
defence witnesses Nos. 2 and 3 in the 
suit) to give false evidence in respect of 


the said Rs.2,300. 


The facets which gave rise to these 
proceedings were disclosed in the course 
of trial of a suit on the Original Side of 
this Court (Civil Suit No. 387 of 1914) in 
which Mr, was the first and prin- 
cipal defendant. The object of the suit was 
to obtain a declaration that a deed of sale exe- 
cuted by the plaintiffs and the third defend- 
ant in favour of Mr: was “nominal and 
procured by him by means of fraud and ` 
undue influence and to have it set aside, 
and also for a declaration that a deed of 
mortgage executed by the first defendant 
in favour of the second defendant was not 
binding on the plaintiffs and the third 
defendant. Mr. Justice Kumaraswami 
Sastriyar who tried the suit gave a decree 
to the plaintifis as prayed for and neither 
the first defendant nor the second 
defendant appealed against his judgment. 
The learned Jndge held that the conduct 
of the first defendant throughout the trans- 
actions in question with the plaintiffs, who 
were his clients, was grossly fraudulent. Mr. 
through his Pleader Mr. Subrah- 
maniya Sastri has, however, challenged in 
these proceedings the learned Judge’s findings, 
and we have heard his comments on the 
evidence that was adduced in the suit itself 
and canvassed once again at the preliminary 
enquiry before Mr. Justice Sadasiva Ayyar. 
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The second plaintiff, his son, the first 
plaintiff, and the third defendant are 
owners of certain properties, consisting of 
bungalows and yardens in the town of 
Madras, yielding a monthly income of about 
Rs. 600. In 1908 they mortgaged the 
property by way of conditional sale to one 
Shaik Adam for Rs. 35,000. In 1905 they 
paid off Shaik Adam by raising Rs. 40,600 
ona usufructuary mortgage (Exhibit A) to 
the second defendant, who was to pay out 
of the rents and profits Rs. 50 a month 
to the mortgagors for their maintenance. 
The second defendant, whom Mr. Justice 
Kumaraswami Sastriar describes as an 
usurer, would not regularly pay the stipulat- 
ed ‘allowance to the mortgagora who were 
in extremely straitened circumstances, ap- 
parently in the hope of securing the property 
on easy terms. The value of the property 
is estimated ata lakh of rupees at the least, 
and this isthe price which the owners wanted, 
but the second defendant would not pay more 
than Rs, 80,000. The plaintiffs on 19th July 
1911 sent ‘a notice through Mr. K. Rama- 
chandra Ayyar, a High Court Vakil, to the 
second defendant asking for an account of 
the rents and profits, and the second de- 
fendant made out that Rs. 63,000 and odd 
were due to him and made a demand for 
the amount threatening legal proceedings 
in default of payment. Thereupon, with 
the aid of two brokers, Abdul Khadir and 
Khaja Mohideen who were examined in the 
case, the plaintiffs came to an arrangement 
with one Padmanabbayya. The properties 
were to be transferred to Padmanabhayya 
and a memorandum of agreement was drawn 
up according to which he was to pay the 
owners of the property Rs. 1,000, take the 
necessary steps to redeem the mortgage 
incurring expenses for that purpose up to 
Rs. 4,000 and after redemption, to sell the 
property at the best available price. Jt was 
also a part of the arrangement that out 
of the sale proceeds Padmanabbayya would 
recoup himself the Rs. 5,000 which he 
had agreed to disburse, pay two-fifths of 
the balance to the uwners, one-fifth to the 
brokers and take the remaining two-fifths 
as his own remuneration. The arrange- 
mevt ultimately fell through as Padma- 
nabhayya refused to agree to theedisputes 
arising between the parties being settled by 
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the sole arbitration of Mr. K. Ramachandra 
Ayyar. 

It was in this position of affairs that the 
owners of the property sought the profes- 





sional advice and help of Mr. 
They were introduced to him by the 
same brokers and he was told the 


entire story. He wanted and was givena 
vakalat; he then sent a notice to the second 
defendant (Exhibit F) on.10th Ostober 1911, 
demanding on behalf of his clients Rs. 200 
on account of arrears of maintenance for 
four months. ‘The case of the plaintiffs in the 
suit was that Mr. told them that he had 
received no reply to his notice, but if they 
entered into an arrangement with himself 
similar to that with  Padmanabhayya 
he would be able to settle the account 
with the mortgagee on favourable terms, 
otherwise the property could not ba saved. 
His proposal was that they would execute 
a deed of absolute sale in his favour for 
Rs. 5,000, but that he would not execute 
a counter-agreement or pay auy lamp sum 
of money. He would file a suit for re- 
demption, the cost of which was estimated 
at Rs. 3,500, and he agreed to pay Rs. 100° 
a month to the plaintiffs for two years, 
the time which the suit for redemption was 
likely to take Mr. was not only to be 
recouped the expenses but was to get his 
fees as Vakil. At first the owners of the 
property were not willing to execute a deed 
of sale without an agreement to reconvey the 
property being executed by Mr. The 











` Vakil professed to be indignant that he could 


not be trusted and the brokers ultimately 
persuaded the owners to agree to his pro- 
posal. Thus a deed of sale (Exhibit G) 
was executed in favour of the Vakil on 
23rd November 1911. It recites that 
the consideration for the sale was Rs. 5,060 
which was paid to the plaintiffs, and 
that the mortgage amount due to the 
second defendant would be paid by the 
plaintiffs. On the strength of this document 
Mr. negotiated with the mortgagee 
representing that he had purchased the 
property; and the amount due upon the 
mortgage on the taking of accounts being 
settled at Rs. 62,000, he executed a fresh 
usufrnctuary mortgage on the 5th January 
1912 (Exhibit XXVII) to the second 
defendant for that amount. On the 19th 
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February 1912 the plaintiffs having become 
apprehensive as to the real intentions of 
the first defendant sent a notice (Exhibit J) 
to him through Mr. L. A. Govindaraghava 
Ayyar demanding cancellation of the sale-deed 
(Exhibit G) and a  reconveyance of the 
property. But far from complying with 
the demand, he got a letter written to 
himself on l9th March 1912 (Exhibit XT) 
by the second plaintiff, who is a feeble old 
man, assuring'‘him that he need not worry 
about the notice and asking for Rs. 100. On 
the same day Mr. paid the second plaint- 
‘iff Rs. 67 and subsequently on the 3rd April 
1912 he paid him Rs. 33 obtaining receipts 
(Exhibits XII and XVI), 


Itis admitted by Mr. that the recital 
that Rs. 5,000 was paid in cash is not entirely 
correct, As for the statement in Exhibit G 
that the vendors themselves would pay off 
the mortgage, that, of course, was also not 
correct; it was evidently introduced for the 
purpose of evading a higher stamp duty 
and not with any intention of escaping 
liability for the mortgage of the second 
defendant. The case of Mr.- is that the 
sale under Exhibit G was real and bona fide 
and that the proper price of the equity of 
redemption was not more than Rs. 5,000. 
As regards the consideration, he says that 
he paid Rs. 2,300 in cash before registration 
and Rs, 800 on the date of registration 
and the balance, z. ¢, Rs. 2,400 is the 
total of what he agreed to pay for the 
plaintiff’s maintenance at the rate of 
Rs. 109 a month for two years. Though it 
has been strenuously argued before us by 
Mr. Subrahmanya Sastri that Mr. 
in fact paid Rs. 2,800 and Rs. 3C0O as 
alleged, there can be no doubt whatever, as 
found by the learned Judge who tried the 
original action, that the story is not true. Itis 
not possible to believe that Mr. could not 
have taken a receipt for Rs. 2,800 at the 
time of payment and his statement that 
the payment was recited in the receipt, 
which he says he took for Rs. 300 bat 
which he subsequently lost, is hardly credible. 
He admitted having made an attempt long 
afterwards to secure an antedated receipt, and 
this he would hardly have done if he had 
originally obtained a receipt. Mr. is not 
a man of any means and the evidence of his 
witnesses Gopala Ayyar and Krishnadoss 
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Paramanandadoss, from whom hesays he obtain- 
ed the money for paying the plaintiff3 is not at 
all trustworthy. Both are interested witnesses, 
the former is his cousin and the latter, a 
petty sowcar,is a client of his. There can be 
little doubt that Mr. -8 case, so far at 
least as the payment of Rs. 2,300 is concerned, 
is not true. We have no hesitation in 
holding that Exhibit G was never intended 
to operate as a sale. Having regard to 
the income of the property and its capabilities 
and the offers that were received at different 
dates, the estimate of its value at a lakh 
of rupees on the date of the alleged sale 
is by no means too high. It is not at 
all likely that the plaintiffs, who had refused 
the second defendant’s offer of Rs. 80,000 
sometime previously, should have agreed to 
sell the equity of redemption to the first 
defendant for Rs. 5,000. The amount due to 
the mortgagee was settled shortly afterwards 
by Mr. himself at Rs. 62,000. 
Besides if if was a case of sale, it is 
difficult to understand why Rs. 2,400, part 
of the purchase money, should have been made 
payable in monthly instalments of Rs. 100 
extending over a period of two years. 
The truth is undoubtedly on the side of 
the plaintiffs’ case that Exhibit G was 
intended to be merely nominal aud was exe- 
cuted for the purpose of enabling Mr. 
to secure a favourable settlement from the 
second defendant and, if necessary, to 
sue for redemption of the property in 
his own name, The cost of the suit for 
redemption and accounts was estimated at 
Rs. 2,500 and as it was expected that it 
might take two years for the matter to be 
finally settled, provision was made for the 
maintenance of the owners of the property in 
the meantime by fixing for them an allowance 
of Rs, 100 a month. This was also the nature 
of the arrangement with Padmanabhayya, 
which ultimately fell through but of which 
Mr. was fully informed when the 
plaintiffs sought his professional advice and 
help. 


Soon after the execution of Exhibit G, 
however, it became evident to the plaintiffs 
that Mr. did not mean to abide by the 
real arrangement between the parties and was 
setting himself up as the owner of the 
property. “It is abundantly clear that from 
the very beginning his intentions were 

















292 
IMRAT ALI V, AMJAD ALI, 
anything but honest and he has persisted 
in carrying out his fraudulent design to the 
very Jast. It was boldly argued by his 
learned Pleader Mr. Subrahmaniya Sastri 
that, however culpable the conduct of his 
client might have been in setting up a 
false defence to the suit instituted by the 
plaintiffs aud in supporting it by means 
of false evidence of himselfand his friends, 
he has not been guilty of misconduct in 
the discharge of his profession so as to 
make him liable to be dealt with under 
section 10 of the Letters Patent. But it 
was in his capacity as a Vakil that his 
advice was sought by the plaintiffs and 
he obtained all information about their 
property and their affairs generally. Intend- 
ing all the time to cheat them he 
succeeded in inducing the plaintiffs, who 
were in an extremely helpless condition, to 
convey the property to him, relying on his 
word as a gentleman belonging to an 
honourable profession to carry ont the 
real arrangement between them faithfully 
and honestly. Immediately after the docu- 
ment was. executed, he deliberately and 
steadily set bimeelf to defraud the clients 
who had reposed so much confidence in him. 
If acts such as Mr.— ’s do uot amount ‘to 
miscondact in the discharge of a Pleader’s 
profession, it is difficult to conceive what 
would. We, hold that all the charges have 
been proved, except perhaps the fourth 
charge as to which the evidence of undue 
influence is not clear or adequate. 
We direct that Mr, be suspended 
from practice for a period of two years, 








Vakil suspended. 
Y. R.P. 


PATNA HIGH COURT, 
CRIMINAL REFERENCE No. 42 or 1916, 
December 13, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 

Sheikh IMRAT ALI—PEtitionger 
CETSUS 
Sheikh AMJAD ALI— Oprosire*?apry, 
Criminal Procedure Code (Act V of 1898), ss. 138, 
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1388-——-Procedure-—Claim for right set up—Mayistrate, 
duty of. 

Before any proceeding can be taken by a Magis- 
rate under section 138 of the Criminal Procedure 
Code or, at allevents, before any reference can be 
made to a Jury, it is incumbent on the Magistrate 
himself, when a claim for right is set up, to deter- 
mine whether that claim is bona fide or not, and 
whether the road or pathway is a public pathway or 
not. Itis not open tothe Magistrate to leave tho 
decision of that question to a Jury appointed under 
section 188 of the Criminal Procedure Gode. 


Criminal reference made by the Sessions 
Judge, Purnea, by an order dated the 24th 
November 1916, against that of the Sub- 
Divisional Magistrate, Purnea, dated the 18th 
July 1916. 

JUDGMENT.—This is a reference by the 
Sessions Judge of Purnea ina case which 
was instituted under section 133 of the 
Code of Criminal Procedure. The Deputy 
Magistrate is perfectly correct in -saying 
that there is no express provision of law 
directing the adjudication of a bona fide claim 
made by the opposite party, before sending 
the case to a Jury, but it is too late to go 
back upon a Jong line of cases in at least 
three of the High Courts in India, which 
lay down that before any proceeding can be 
taken by a Magistrate under section 133 of 
the Code of Criminal Procedure or, at all 
events, before any reference can be made 
toa Jury it is incumbent on the Magistrate 
himself, when a claim for right is set up, 
to determine whether thatclaim is bena fide 
or not and whether the road or pathway is 
a public pathway or not and thatit is not 
open to the Magistrate to leave the decision 
of that question to the Jury appointed under 
section 138 of the Code. We, therefore, 
set aside the proceedings of the Deputy 
Magistrate and direct that he restore the 
case tothe pending file and dispose of it 
according to law. 


Proceedings set aside; Case eent back. 
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CALCUTTA HIGH COURT. 
Cruna Revision No. 1062 or 1916. 
November 29, 1916. 

Present: —Mr. Justice Teunon and 
Mr. Justice Breachcroft. 
ABDUL KARIM— PETITIONER 


versus 
EMP—~ROR—Obpposite Parry, 

Criminal Protedure Code (Act V of 1898), ss. 118, 
122, 1238-—-Surety for good behaviour, rejection of — 
Sufficiency of reason—High Court—Revision, 

Tt is not the pecuniary sufficiency -alone of the 
surety that the Court has to look to under section 
122, Criminal Procedure Code. [p. 294, col. 1.] 

The question whether a surety offered by a person 
required to give security for his good behaviour is a 
fit person is one of discretion, and what the Court 
of Revision has to look to is whethor, under the 
circumstances of each particular case, the order 
rejecting the sarety is a reasonable and proper order. 
[p. 294, col |) 

Ram Pershad v. King-Emyeror, 6 O. W. N. 593; 
Adam Sheikh v. Emperor, 35 C. 400; 7 Cr. L. J. 489 
and Rayan Khan v. Emperor, 38 Ind. Cas. 968; 43 
O. 1024; 24 0. L. J. 61; 20 0. W. N. 1133, -not follow- 
ed. 

_ Jalil v, Emperor, 4 Ind. Cas. 560; 180. W, N. 8C; 

8 ©. L. J. 243; 8 Cr. L. J. 388: Jafar Ali Howladar v. 
Emperor, 6 Ind. Cas. 668; 37 O. 446; 14 0. W. N. 
666; 11 Cr L. J. 392 and Asiraddi Mandal v, Empercr, 
22 Iod. Cas. 745; 41 CO, 764; 15 Or. L. J. 169, followed. 

Where a Magistrate refused to accept a certain 
Pleader as a surety for a person who, having been 
found in a proceeding under section 110 to be a mem- 
ber of a large gang of swindlers, was -required to 
furnish security for his good behaviour for a period 
of three years, on the ground of the surety’s inability 
to control the accused: 

Heid, that the order was, in the circamstances -of 
the case, reasonable and proper. [p. 294, col. 2 ] 

Rule against the order of the Fourth 
Prestdency Magistrate, Caleutta. 

FACTS of the case appear from the judg- 
ment, 

Moulvi 4. K. Fazlul Huq (with him Babu 
Sasadhar Ray, Senior), for the Petitioner.— 
The orderof the Fourth Presidenzy Magistrate 
rejecting Mr. Ahamad as surety for the peti- 
tioner is obviously erroneous and cannot stand, 
The Court has got to take into consideration 
the pecuniary sufficiency of the man who offers 
him as a surety. Mr. Ahamad who isa Pleader 
is quite eligible underthe law to beasurety for 
the petitioner. There is nothing in law which 
can debar Mr. Ahamad from being a surety. 
The learned Magistrate says that Mr. Ahamad 
cannot have control over the petitioner. 
Control or no control, that is not the considera- 
tion which renders a surety acceptable or 
otherwise, The petitioner has. moreqyer 
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entered into an agreement with Mr, Ahamad 
to serve him for a period of three years, the 
period for which he has been asked to give 
security for his good behaviour. There 1s no 
question of moral fitness, as to whether or not 
the surety will be able to'control the petitioner. 
Inability to control is not sufficient reason for 
an order rejecting the proffered surety. Vide 
Ram Pershad v. King-Emperor (1). Adam 
Sheikh v. Emperor (2), is quite pertinent; so 
Jalil v. Emperor (3) cannot touch the 
present case. This case is not referred to in 
Adam Sheikh v. Emperor (2). But Asiraddı 
Mandal v. Emperor (4) is apparently against 
me. Irelyalso on Rayan Khan v. Emperor, 
(5) which does not consider the case of 
Astraddi Mandal w. Emperor (4) nor the case 
of Jalil v. Emperor (3) referred to above 


‘Sufficient security has been offered; if the 


surety cannot perform his duty he will lose 
his money. In the present case the man who 
has offered to stand surety has some stake, 
The Pleader offers to keep the petitioner nuder 
watch and ward. The case of Astraddz Mandal 
v. Emperor (4) does not touch the principles 
which I have submitted from the cases 
I have mentioned as authorities for my 
contention. Astraddi Mandal v, Emperor (4) 
lays down quite a different principle. If there 
is a conflict of decisions of the Hon’ble High 
Court, the matter requires to be referred to 
the Full Bench. s 

Mr. Camell (Officiating Deputy 
Remembrancer) was not called upon. 

JUDGMENT.—This Rule is directed 
against the order of the Fourth Presidency 
Magistrate, Calcutta, declining to accept as 
surety for the good behaviour of the present 
petitioner a certain Mr. Ahamad. Mr. 
Ahamad, we are informed, is a Pleader 
practising in the Police Court in Calcutta, It 
appears that, under the provisions of sections 
118, 123, Criminal Procedure Code, the 
petitioner has been required to give security 
for his good behaviour for a period of three 
years. From the proceedings taken against 


Legal 


(1) 66. W. N. 598. ee 
2) 35 C. 400; T, eds B00. 
2 4 Ind. Cas. 560; 13 ©. W. N. 80; 8 C. I. J. 248; 
S Cr. L. J. 78S. 
(4) 22 Jad, Cas. 745; 41 C. 764,15 Cr. In J. 168. 
(5) 38 Ind. Cas. 968; 43 C. 1024; 24 C L, J. 41; 
20 C. W. N, 1133. 
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him, we learn that it bas been found that he 
isa member of a large gang of swindlers 
carrying on operations on a large seale in 
Chitpore, Cossipore and other parts of Calcutta. 
It also appears that be is an upcountryman. 
The reason for refusing the profferred security 
has been eaid by the Presidency Magistrate 
in his order to be the inability of the pro- 
posed surety to control the petitioner, 


, Before us it has been contended that the 
inability to control the person required to 
furnish security is not sufficient reason for an 
order rejecting the profferred surety, and that 
the only matter to be considered is the said 
surety’s pecuniary sufficiency. In support 
of this proposition we have been referred to 
a certain number of decisions of this 
Court, namely, those reported as Ram 
Pershad v. King-Emperor (1), Adam Sheikh v 
Emperor (2) and Rayan Khan v. Emperor 
(5). No doubt in those cases support for 
the contention that has been urged before 
us is to be found. But in another series 
of cases decided in this Court, for instance, in 
the cases reported as Jalil v. Emperor (3), 
Jafar Ali Howladar v. Emperor (6) and 
Astraddt Mandal v. Emperor (4), it has been 
laid down, as indeed the law itself seems to say, 
that the question in every case is one of dis- 
cretion, and what the Court has to look to is 
whether under the circumstances of each 
particular case the order rejecting the surety 
is a reasonable and proper order. In the care 
reported as Rayan Khan v. Emperor (5), 
which was cne not argued at the Bar, we 
observe that no reference has been made 
either to the case reported as Jalil v. 
Emperor (8) or to th ease reported as Asiraddi 
Mandal v. Emperor (4), With the series of 
eases beginning with that reported as Jalil 
y, Emperor (3) wesrein entire agreement, 
and, therefore, the only thing we have to con- 
sider is whether in the circumstances of this 
particular case the order rejecting the prof- 
ferred surety, Mr. Abamad, a Pleader 
practising in the Calcutta Police Court, is a 
reasonable and proper order, and without 
going further into the matter we are 
of opinion that the order rejecting the prof- 


(8) 6 Ind. Cas. 668; 87 O. 446; 140. W. WW, 666; 11 


Cr. L. J. 392. 
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ferred surety was in this case reasonable and 
proper. True it has been argued before us 
that the petitioner has entered into an agree- 
ment by which he undertakes to serve the 
profferred surety in a personal capacity for 
the period of three years. But that obvious- 
ly is a contract which cannot be specifically 
enforced, and we are unable to say how the 
petitioner is to serve at the sprety’s house, 
which we are informed is near College Square, 
and also be in attendance upon him at the 
Police Court where he practises. 
This Rule is, therefore, discharged. 
Rule discharged. ° 


MADRAS HIGH COURT. 
CriminaL Revision Case No. 558 or 1916, 
TAKEN op No. 22 or 1916, 

` October 24, 1916. 
Present:— Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

In re VENKATAKRISHNAYYA AND 


ANOTHER——ACCUSED. Pn aS 

Criminal Procedure Code (Act V of 1898), s. 413— 
Joint trial—Appealable and non-appealable sentences 
—Appeal, right of—-“Case,” meaning of—Acquittal of 
some accused, effect of. 

No appeal lies at the instance of a person against 
whom a non-appealable sentence has been passed, 
on the ground that appealable sentences have been 
passed against others jointly tried with him. Only 
persons on whom appealable sentences have been 
passed have the right of appeal. [p. 298, col. 2.] 

Reg v. Muliya Nana, 5 B. H. O. R. 24 Cr; Reg. v. 
Kalubhai Meghabhai, 7 B. H.C. R. 35 Cr., referred to. 

Lal Singh v. Emperor, 36 Ind. Cas. 481; 38 A. 395; 
14 A. L. J. 518; 17 Cr. L, J. 513; Palani Koraran vw. 
ra ka 17 M. L. J. 248;5 Cr. L. J. 496, dissented 
rom. 

Where several accused are tried jointly, the 
adjudication as against each of the accused is a ‘case’ 
within the meaning of section 413 of the Criminal 
Procedure Code. The moment sentences are passed 
against each of the accused, the case is split into a 
number of cases within the meaning of that section. 


.[p. 295, col. 1.] 


It does not follow as a matter of course that 
because some of the accused tried along with others 


- 


are acquitted in appeal on the merits, the others ` 


should necessarily have the benefit of the finding of 
the Appellate Court. [p. 295, col. 2.] 


The Publis Prosecutor, for the Crown. 

ORDER.—The point for decision is 
whether an appeal lies to the Sessions Judge 
or the District Magistrate at the instanve 
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of a person against whom a non-appeal- 
able sentence has been passed, on the 
ground that appealable sentences have been 
passed against others jointly tried with 
him. Section 413 of the Code of Criminal 
Procedure speaks of an "appeal by a con- 
victed person in cases in whieh a Court 
of Session or the District Magistrate or 
other Magistrate of the first class passes 
a sentence of imprisonment not exceeding 
one month only, or of fine not exceeding 
Rs. 50 only, or of whipping only.” 
The argument is that, if in the case there 
is an appealable sentence against any one, 
the whole case vis appealable. In our 
opinion, although ` for the sake- of con- 
venience, tbe Code, under certain restrictions, 
provides that thers can be a joint trial, 
it must be taken that there is a separate 


case as against each of the accused dealt 


with in the joint trial. Therefore the 
reference in section 418 to a case is, not 
to what, in ordinary language, is regarded 
for statistical and other purposes as one 
case, but to the adjudication as against 
each of the accused. There can be no 
question that each of the convicted accused 
is entitled to‘ prefer a separate appeal. 
There can be a number of appeals in 
that way. The moment that sentences are 
passed against each of the accused, the 
one case is split up into a number of cases 
within the meaning of section 413 of the 
Code. 


Mr. Justice Piggott has taken the view 
ine Lal Singh’y. Emperor (1) that if there 
isa single appealable sentence in the case, 
the whole case is appealable. The learned 
Judge refers to section 408 of the Code. 
The operative portion of that section pro- 
- vides that each of the persons convicted 
by an Assistant Sessions Judge shall have 
a right of appeal to the Court of Session. 
Proviso (b) says that if a sentence of, 
or more fhan, four years is passed in the case, 
the appeal shall lie to the High Court. 
Jt is noteworthy that whereas the operative 
portion speaks of persons, the proviso speaks 
of cases. It was beld in Palani Koravan 
`y, Emperor (2) that if any one of the 


(1) 36 Jnd. Cas 481; 38 A. 395; 14 A. L, J. 518; 17 
Cr. L J. 513. 
(2) 17 M. L J, 248 5 Cr. L. J. 496, 
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accused jointly tried with others is sentenced 
to imprisonment for four years, the appeal 
in the case of all the accused would lie 
to the High Oourt. The case, although 
desided long ago, has not been ordered 
to be reported in the authorised reports. 
However that may be, we do not think 
the same considerations apply to section 
413. We are not prepared te extend the 
analogy of section 403 to sestion 4.3, as 
Mr. Justice Piggott has done. 

Some rulings of the Chief Court of 
Burma were sought to be quoted before 
us. This Court has consistently refused to 
have such cases quoted; and we think it 
is a wholesome rule. 

In Bombay, it has always been held 
that only persons on whom appealable 
sentences were passed had the right of 
appeal. See Reg. v. Muliya Nana (3) 
and Reg.-v. Kalubhat Meghabhai (4). 

In this Presidency also, the practice has 
been the same. We see no reason to 
depart from it now. The matter should 
be dealt with by the Legislature, if so 
advised, 

We are, therefore, of opinion that the 
procedure of the Sessions Judge is wrong. 
On looking into the record, we think that 
the acecsed should be discharged. At the 
same time, we must point ont that it 
does not follow, as a matter of course, 
that because some of the” accused tried 
along with others are acguifted on the 
merits, others should necessarily have the 
benefit of the finding of the Appellate 


Court. 
| Accused discharged, 
Y. R, P. 

(83) 5B. H, C. R. 24 Cr. 

(4) 7 B. H. ©. R. 35 Cr. 
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OUDH JUDICIAL COMMISSIONER'S 
' COURT. 
CRIMINAL APPEAL No, 7 or 1917. 
: January 30, 1917. 

Present: -~Mr, Lindsay, J. C. 
KALLU — PRISONER—-A PPELLANT 
versus 
EMPEHROR—Proskrcuror— 
RESPONDENT. 

Penal Code (Act XLV of 1860), s. 895—Dacoity 
cases—Identification of dacoits—Evidence, weight of. 

In dacoity cases evidence adduced as to the identi- 
fication of dacoits ought not tobe accepted too readily, 
but alae be looked at with great caution. [p. 298, 
col. 1. 


Appeal against the order of the Assistant 


Sessions Judge, Unao, dated the Sth 
December 1916. 
Pandit, Harkaran Nath Misra, 


for the 
Appellant. 
The Government Pleader, for the Crown. 


- JUDGMENT.—The three appellants in 
these cases, Kallu, Kali Charan and Bhawani, 
all of them Pasis, whose ages range from 
20 to 25 years, have been convicted of 
dacoity in the Court of the Assistant 
Sessions Judge of Unao. Hach of them 
has been sentenced to five years’ rigorous 
imprisonment. The evidence on the 
record leaves no ‘doubt that a somewhat 
serious ` dacoity was committed on the 
night of the 25th-26th of August last in 
the’ house of a widow named Musammat 
SKeoraja, who lives in a small hamlet 
called Bhatin Khera, otherwise known as 
Dundi Khera, At the time the house 
was invaded the only other occupant 
beside Musammat Sheoraja was a small 
boy named Raghunath, her nephew. It 
may be said at once that neither of these 
persons has been able. to identify any 
one who was concerned in this offence. 
There is plenty of evidence on the record 
to show that an alarm: was raised which 
brought a number of people from the 
neighbouring hamlets to the scene, and 
there is convincing evidence to prove that 
a fight took place between these village- 
people and the dacoits who had surrounded 
Sheoraja’s house. The medical evidence 
on record shows that four at least of 
these persons who went to the rescue 
. received injuries more or less severe, and 
altogether there appears to be no room 
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for doubt that there was a somewhat 
serious conflict between the parties. No 
report of the affair was made till about 
8 o'clock in the morning, although the 
police station is only about a mile distant 
from the scene of the crime. The delay 
may be due in part to the fact that 
some of the principal witnesses had received 
injuries which prevented thenf going to 
the thana. It is to be observed here that 
the two witnesses whose statements were 
mostly relied upon for the purposes of 
convicting these accused, ramely, Buddhu 
and Mani Ram, did not go to the 
thana in the morning. In the first report 
no names are mentioned. There is, ib is 
true,a statement made to the effect that 
some of the people wounded in the village 
by the dacoits had recognized their assailants 
and would be prepared to give their 
names to the Police as soon as they 
arrived. It may also be mentioned here 
that one person who went to the thana 
gave description of one of the dasoits, 
who he said wore a janeo and was decorated 
with a beard. That description, it may 
be observed, would not fit any of the 
accused in Court, they ‘are Pasis and 
would not presumably be wearing the 
sacred cord. The Police officer arrived at 
the scene of the crime very soon after 
the report had been made, and we have 
his deposition as to the steps taken by 
him in the course of his investigation. It 
seems fairly certain that the statement: of 
Buddhu was taken about noon or very 
soon afterwards. The Sub-Inspector deposes 
that -he heard the names of these three 
accused appellants from Buddhu and that 
having got them, he sent out an order for 
their arrest. The men were brought to him - 
under arrest early in the afternoon. It 
is admitted that they were found at their 
own houses in a hamlet close to the 
hamlet in which Sheoraja’s honse is 
situated. It is also admitted that no 
stolen. property was found in their posses- 
sion. . Their houses, it may be noted, were 
searched at the time that they were 
arrested. It may he taken as satisfactorily ` 
established. that a dacoity did take place at 
Musammat Sheoraja’s house, and what we have 
to consider is whether the evidence on record 
is sufficient to justify the conclusion that these 
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three appellants were concerned in the erime. 
As I have mentioned already, the evidence 
which has been relied upon by the learned 
Assistant Sessions Judge consists of the 
statements of two persons, Buddhu and Mani 
Ram. These two men are brothers and 
according to their story tbey ran towards 
Sheoraja’s house after the alarm was raised. 
Mani Ram giWe evidence before the Commit- 
ting Magistrate, but unfortunately he died 
before the trial took place in the Court of 
Session. It was necessary, therefore, at 
the time of the Sessions trial to rely upon 
his previous statement taken in the Magis- 
‘trate’s Court. According to Mani Ram’s 
story he recognized only two of these ap- 
pellants, namely, Kallu and Kali Charan. 
Buddhu was examined in both Courts and 
if we believe his story, he was able to 
identify the three appellants who have been 
convicted. He describes them as persons 
who attacked him and beat him. He says 
he knew them beforehand and by way of 
explanation of the omission of -the names 
of these persons from the first report he states 
that he was afraid that they might come and 
dosomething to him. It is said that at the 
time that the neighbours closed round the 
_dacoits who were assembled at Sheoraja’s 
house, there was some light burning., One 
of the witnesses, a man called Suraj Bali, 
who appears to bea well-to-do cloth merchant, 
has sworn that he approached the scene with 
a lantern in his band. The light which pro- 
ceeded from this lantern seems to kave played 
an important part, for the witnesses who 
profess to recognize any one of the dacoits 
assert that they were able to do so only by 
means of this lantern which Suraj Bali was 
holding in kis hand. Itis to me a matter 
of some doubt as to how long the light from 
the lantern was available. I am not dis- 
posed to disbelieve Suraj Bali, when he says he 
started out with a lantern. But when he 
admits that as soon aa he approached the 
house of Sheoraja he was smitten on the 
head with a brickbat, I feel doubtful whether 
the lantern would have survived this shock 
and given forth any more light. Suraj Bali’s 
evidence is I think important, because it 
enables us to apply some .test to the story 
of Buddhu with a view to ascertaining whe- 
ther his evidence of identification can be 
safely relied upon. araj Bali is quite clear 
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that when he got up to the spot Buddhu was 


already engaged in a cenflict with the dacoits. 
In fact by the time Suraj Bali reached as far 
as he ever got, Buddhu had been knocked 
down and was sitting on the ground hold- 
ing his head. The mecical evidence shows 
that Buddbu received three blows on the head 
and another half dozen blows in the region of 
the back and shoulders, It would seem, there- 
fore, that when Buddhu was first attacked the 
light of Suraj Bali’s lantern was not avail- 
able to him for the purpose of identifying 
bis assailants, and for this reason I find it a 
little difficult to believe Buddhu’'s story when 
he positively asserts that he recognized these 
three men. The learned Assistant Sessions 
Judge came, I think, to a very proper con- 
clusion in dealing with that part of the 
story which relates to Buddhu’s first appear- 
ance on the scene. WhatI think happened 
was that Buddhu seeing a crowd close to the 
house thought that the people of his own 
village were surrounding the house and that 
the dacoits were inside. When he ran up he 
discovered his mistake and found himself not 
amongst his own friends but amongst the 
dacoits, who at once proceeded to lay him ont. 
It is proved that a statement to this effect was 
made by Buddhu when he first told his story 
to the Police and although Buddhu has denied 
afterwards making that statement to the 
Police, I have very little doubt that he made 
it. I have come to the conclusion, therefore, 
that it would not be safe to rely implicitly 
upon Buddhu’s statement that he recognized 
these three accused persons. There is of 
course the statement of Buddhn’s brother Mani 
Ram, who says that he recognized two of the 
men whom his brother identifed. Here 
again I have some reason ‘to doubt whether 
Mani Ram’s statement is reliable. There is 
some evidence on the record put forward to 
show that Buddhu made some attempt to tell 
Mani Ram the names of the persons whom he 
had identified, and it may be that in some way 
or other Buddhu communicated some names 
to Mani Ram and that the latter’s evidence 
is based upon what was communicated to him 
in this way. This matter, however, is doubtful 
when we come toconsiderthe fact that Buddha 
was somewhat severely handled, and, 
although we find witnesses who say that there 
was some talk after the dacoits had gone 
to the effect that Buddhu had recognized 
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several of them and that he had mentioned 
their names, I am disposed to hold that 
this story is a fiction. After Buddhu got 
three. severe blows on his head, f am 
not disposed to think that he was in a 
yery communicative mood. It is to be noted 
here that Suraj Bali, the man with a 
lantern, was unable to retognize anybody 
and itis alaoa point to be observed that 
a witness named lachhmi Narain, who 
undoubtedly was on the spot and waa 
himself beaten by the datolts, was tinable to 
identify any of the persons with whom he 
came in contact. These ases are always 
difficult cases to handle and Courts must 
be careful not to accept the evidence of 
identification too readily. The night 
admittedly was a very dark night and 
if we believe the general outline of the 
story told by these prosecution witnesses, 
there must have been a great deal of 
confusion. In fact it is said that there 
were no less than 25 or 80 dacoits around 
Sheoraja’s house, and when we are told that 
a number of village people, probably not 
less than 35 or 20, came upon the scene 
when the alarm was raised, it can be imagin- 
ed that there was a considerable tumult 
and that the chances of anybody being 
identified by anybody else were somewhat 
remote. The assessors were unable to 
convinze themselves that these three men 
had been identified on the spct. It is 
‘asked if these men were not there, why 
were they named. by this man. Buddhu? 
This is a question which is somewhat dificult 
to answer. Itis not indeed apparent that 
these men have any particular enmity with 
Buddhu or that Buddhu is in any way 
particularly hostile to them. The fact 
remains, however, that they are Pasis and 
Pasis are people who bear a bad reputa- 
tion, and it is“ quite possible that they may 
have been mentioned as suspected on account 
of their belenging to a criminal class. 
However, whether that was the reason or 
whetber thera was any other reason, all 
that, I think, is necessary to say is that 
the evidence is not sufficiently strong to 
justify the conviction of these appellants. 
1 prefer to say that a conviction based 
upon this slender evidence is not a safe 
conviction. 


- J allow the appeals, set aside the eonyic- 


INDIAN CASES. 


(191? 


tions and sentences, and direct that these 
three accused be acquitted and released. 


Appeals allowed. 


BOMBAY HIGH COÈRT. 
GRrIMINAL Revision Apeiication No, 281 
or 1916. 

November 28, 1914. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 

KRARBEM RANJAN KHOJ[—Accusep— 
APPLICANT 
versus 
EM PERO R— Prosecotor. 

Bombay District Municipalities Act (Bom. III of 
1901), s, 96(5)—Permission to erect new building— 
Revocation, power of. 

An order once issued under section 96 of Bombay 
Act 111 of 1901 for the construction of anew building 
catinot be rescinded or varied from time to time. [p. 
299, col 1.] ` 

The whole tenor of section 96 of the Act with its 
various subsections and clauses and sub-clanses 
shows that what is contemplated is an application 
by the citizen, a period of time during which the 
Municipality should consider the merits of that 
application and then the issue of orders once and | 
for all. [p. 299, col. 1.] 

The’ accused obtained permission from the 
Managing Committee of the Municipality to build a 
house with a gallery. While the building was 
under construction, accused received an order that 
the previous permission was revoked and that his 
building must be so modified as to leave a certain ret- 
back to the detriment or the omission of his gallery. 
This order was the result of a resolntion passed by 
the general body. The accused, however, continued 
the construction in conformity with the first order. 
He was convicted under section 96 (5) of Bombay 
Act 111 of 1901: 

Held, that the conviction was illegal. [p 299, col. 1,] 


Criminal application for revision fro a 


eonviction and sentence passed by the Sub- 
Divisional Magistrate, Thana. 


Mr, W. B. Fradhan, for the Ascused, 
Mr. Jayakar (with him Mr. B, V. Desai), 
for the Municipality. 


JUDGMENT. 


BaTCHELOR, J.—This case which falls 
under the Bombay District Municipalites 
Act (ILI of 1901) is, I think, best decided 
on its own facts withont any attempt te 
lay down any general proposition from the 
complicated intricagies of the Statute. Now 
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the.simple facts which we have before us 
here are these. 

On the 12th January. 1916 the present 
applicant obtained from the Managing Oom- 
mittee of the Municipality a perfectly valid 
and legal permission to build his house with 
a certain gallery. He consequently began the 
building. On the 26th Maroh following, 
there was!communicated to him from the 
Municipality an order that the previous 
‘ permission was revoked and that his build- 
ing must be so modified as to leave a 
certain set-back to the detriment or the 
omission of his gallery. This order was 
the result of a resolution of the general 
‘body on the preceding day, the 25th of 
March. The applicant, notwithstanding 
this last-mentioned order, proceeded with 
his building in complianze with the permis- 
sion of the 12th of January. Because he 
did so, he has been convicted under section 
96, clanse (5), of the Bombay: District Muni- 
cipalities Act and has been sentenced to a 
fine of Rs. 60. 


I am clearly of opinion thas on these 
facts the applicant was not guilty of any 
offence under the “section. As I have 
said, the permission accorded to him by the 
‘Managing Committee in January „was en- 
tirely within the powers of the Managing 
Committee and was lawful and valid. It 
would be extremely inconvenient in practice 
if a lawfull permission accorded by the 
Managing Committee was subject at any 
future date to be cancelled by the general 
body. For it is plain that no citizen 
would then have notice as to when 
he might safely begin his building. If, 
however, words clearly importmg such 
a power of subsequently overriding the 
permission were discoverable in the 
Statute, there would be no alternative but 
to give effect to them. No such words 
are, however, discoverable. On the con- 
trary the whole tenor of section 6 of 
the Act, with its various sub-sections 
‘and clauses and sub-clauses, seems to me 
to show that what is contemplated is 
an application by the citizen, a period 
of time during which the Municipality 
should consider the merits of that applica- 
tion and then the issue of orders once and 
for all. Sub-section 5, it is to be observ- 
‘ed, speaks of “sugh legal orders of the 
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Municipality as may be issued under this 
section.” It does not say such legal 
orders as may from: time to time be 
issued under the section, and any such 
latitude of construction would, in my 
opinion, render these sections unworkable 
in practice. I am of opinion,. therefore, 
that both the terms of the Statute and 
the reason of the thing are in fayour of the 
present applicant. 

I would, therefore, make the Rule abso- 
lute, set aside the conviction, order . the 
applicant to be acquitted and discharged and 
direct that the fine, if paid by him, be re- 
funded to him. 

Sau, J.—I agree. 

Rule made absolute. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Criminal Revision No. 113 or 1916, 
July 4, 1916. 
Present:—-Sir Henry Drake-Brockman, Kr., 
J.C, 
SHANKER— APPELLANT 


TETSUS 


Musammat MANNI— RESPONDENT, 

Criminal Piocedure Code (Act V of 1898), ss, 4 (h), 
190 (1) (a), 587 (a)—“Complaint”, meaning of —Juris. 
diction—Irregularity —Penal Code (Act XLV of 1860), ° 
s. 354, 

A petition addressed to a Magistrate which 
describes an offence, names the offender, and asks 
for his trial and punishment under a specific pro. 
vision of the law, amounts to a complaint within the 
meaning of section 4 (h) of the Criminal Procedure 
Code. [p. 300, col, 2.] 

Respondent presented a petition to the Deputy 
Commissioner, which contained a detailed account of 
an indecent assault committed by the accused upon 
her and prayed for his trial and punishment under 
section 354 of the Penal Code. The Deputy Com. 
missioner endorsed an order thereon to the effect 
that the petitioner might put up a complaint before 
a specified Magistrate, and returned the petition to 
her. She presented it to the Magistrate specified 
in the order, who examined her thereon and issued 
process against the accused: 

Held, that the petition amounted to a complaint 
and was sufficient to give the Magistrate jurisdiction 
under section 190 (1) (a) of the Criminal Procedure 
Code, [p. 200, col 2; p. 361, col. 1.] 


Criminal revision against the order of 
the District Magistrate, Mandla, dated the 
lth April 1916, upholding the conyiction 
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and .sentence passed by the Tahsildar and 
Magistrate, 2nd class, Mandla, dated the 15th 
April 1915. 

Dr. H. 9, Gour, for the Applicant. 

JUDGMENT.—The applicant for revision 
was convicted by the Tahsildar of Mandla, 
a Magistrate of the 2nd class, and sen- 
tenced to imprisonment and fine for an 
offence punishable under section 354, Indian 
Penal Code. He appealed to the District 
Magistrate, who dismissed the appeal on 
the merits but appended to his judgment 
a note stating his opinion that the Trying 
Magistrate had committed an irregularity 
in taking cognizance of the case. It is now 
urged that the so-called irregularity amounted 
to the total absenca of a complaint and 
renders the trial and conviction void. The 
facts are these. 

On tbe 22nd February last Mausammat Manni 
placed before the Deputy Commissioner a 
lengthy document bearing a Court-fee label 
of 8-annas value and headed as follows: — 

“In the Court of the Deputy Commissioner, 
Mandla. 

“Complains against ibe Police and asks 
for au inquiry by a Subordinate Court. 

“Tf the Police make an investigation, the 
case will be spoiled.” — 

Then follows a detailed account of an 
indecent assault made by the present ap- 
plicant upon the petitioner, with allegations 
“that some leading villagers gave her hus- 
band money to have the matter hushed up 
and that the money was lodged with the 
Pelice, who, however, on making an in- 
vestigation decided not to chalan the ap- 
plicant. The petition, which isin vernacular, 
concludes with a prayer io the following 
effect:— 

“I, therefore, pray that Shanker Lodhi 
may be tried under section 854 and the 
persons above’ mentioned as having aided 
him under section 109, Indian Penal Code, 
and that they may be punished.” 

The Deputy Commissioner’s Reader endors- 
ed on the petition an abstract in English 
of its contents and a draft order in the 
following terms to which the Deputy Com- 
missioner put ‘his signature on the 24th 
February:— 

“The. applicant may, if she likes, put 
up a complaint in the Court of Tahsildar, 
Mandla,” - 
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The petition thus endorsed was returned 
to the petitioner, who presented it to the 
Tahsildar and wasexamined by him thereon 
five days later. 


It is now argued that the petition was 
spent as soon as the Deputy Commissioner 
disposed of it by directing Musammat Manni 
to file a complaint in the Tahsilqar’s Court, 
and that the Tahsildar consequently took 
cognizance of the alleged offence withont 
either a complaint or a Police report, so 
that we have not a mere error, omission or 
irregularity in a complaint such as is 
curable under section 537 (a), Criminal 
Procedure Code, but entire absence of a 
complaint. 


T am unable to accept this contention as 
sound. It is clear that the petition to the 
Deputy Commissioner amounts to a com- 
plaint as defined in section 4 (h), Criminal 
Procedure Code, for it describes the offence 
ccmmitted, names the offender and expressly 
asks for his trial and punishment under 
section 354, Indian Penal Code, by a sub- 
ordinate Court. The Deputy Commissioner 
is ex officio District Magistrate and he- should 
have sent the petition to the appropriate 
Court, viz., that of the Tahsildar, Mandla, for 
action under Chapter XVI, Criminal] Proce- 
dure Code, or returned it to the petiticner 
for presentation to that Court. For some 
reason which does not appear, the latter 
course was actually taken, -though not 
ostensibly contemplated by the Deputy Com- 
missioner’s order, <A document whiche as 1 
have remarked—manifestly amounts to a 
complaint was next pnt beforea Magistrate . 
having jurisdiction, viz., the Tahsildar. The 
only defect then apparent on the face of the 
petition was in its heading, which shows 
if to be addressed to the Deputy Com- 
missioner, not to the Tahsildar. In these 
circumstances we can only suppose that the 
Tahsildar understood the Deputy Com- 
missioner’s order to permit presentation of 
the petition as itself a complaint to the 
Tahsildar. In this view it may be said that 
the heading should have been altered and 
a fresh Court-fee taken: the omission of these 
steps, however, could not alter the contents 
of the petition. I hold, therefore, that the 
complaint required to give the Tahsildar 
jurisdiction under section 199 (1) (a), 
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Criminal Procedure Code, cannot reasonably 


- be said to have been wanting. 


The application for revision is accordingly 
rejected, ; 
Application rejected. 


| 
PUNJAB CHIEF COURT. 
URIAMINAL Revision No. 2059 or 1916, 
March 24, 1917. 
Present:—-Mr. Justice Shadi Lal. 
SAJAD HUSSAIN AND OTHERS — 


PETITIONERS 
versus 


NANAK CHAND AND OTHERS-— 


RESPONDENTS. 

Criminal Pr ocedwre Code (Act V of 1898), s. 145 — 
Preliminary order, omission to pass, effect of —Magis- 
trate, duty of — rees, severed from land, order in 
. respect of, validity of. 

In order to give jurisdiction to a Magistrate to 
take proceedings under section 145, Criminal Pro- 
- cedure Code, it is essential that he should be 
satistied that a dispute likely to cause a breach of 
the peace exists, and such dispute- must refer to 
land or water or the boundaries thereof lying within 
his local jurisdiction,* If such a dispute exists, the 
Magistrate is entitled to exercise his jurisdiction, 
and the first step is the recording of the initial 
order, the contents of which are specified in the first 
clause of section 145. [p. 301, col. 2; p. 302, col. 1.) 

Khosh Mahomed Sirkar v. Nazir Mahomed, 35 O. 
852 at p. 366; 2 ©. L. J. 259; 9 O. W. N. 1065; 
2 0. L. J, 637, referred to, 

_ But the mere omission to record tho welin 
order is not a fatal defect, if no prejudice has been 
caused thereby. [p. 302, col. 1.] 

Muhammad Sharif v. Lala Dhanpat Rai, 23 Ind. ah 
487; 68 P. L. R. 1914; 15 P. W. B. 1914. Cr; 15 Cr. 
J. 279, followed. 

Tara Chand v. Behari Lal, 36 Ind. Gas, 868; 22 P. 
R. 1916 Or.; 18 Cr. L. J. 86, explained. 

Trees which have been severed from the land do 
not come within the purview of section 145, sub- 
section (2), and no orderunder section 145 can be 
made with respect to them. [p 802, col. 1.] 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Magistrate, first class, Ambala, dated 
the 13th November 1916, declaring the 
complainants to be entitled to the posses- 
sion of certain land until evicted therefrom 
in due course of law and forbidding all 
disturbance of such possession until such 
eviction. 

Dr, 
tioners. 


Muhammad Iqbal, for the Peti- 
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Mr. Gokal Chand Narang, for Lala Duni 
Chand, for the Respondents. 


J UDGMENT.—This is an application for 
revision of an order passed by the Magis- 
trate under section 145, Criminal Procedure 
Code, and the grounds, upon which the order 
is sought to be revised, are :— 

1. That the Magistrate did not pass an 
order in writing as required by sub section 
1 of section 145; 

2. that there was no dispute likely to 
cause a breach of the peace; 

3. that no order could be made res- 
pecting the trees which had been cat and 
severed from the land. 

As regards the first contention, it appears 
that though the. Magistrate was satisfied 
from the information received by him that 
a dispute likely to cause a breach of the 
peace existed concerning land, and that 
though be issued summons to the parties 
concerned requiring them to attend his 
Court, and put in written statements of 
their respactive claims with regard to the 
fact of actual possession of the subject in 
dispute, he did not place upon the record 
an’ order contemplated by the said sub- 
section. It is, however, clear that the 
petitioners fully understood the nature of 
the proceedings against them, put in their 
written statements, and adduced witnesses 
in -support of their claim. It further ap- 
pears that on a subsequent date an order, 
which essentially complies with the afore- 
said sub-section, was recorded and no pre- 
judice whatsoever was caused to any party 
by the omission referred to above. 

“As pointed out in Khosh Mahomed Sirkar 
vy. Nazir Mahomed (1), in order to give 
jurisdiction to a Magistrate to take proceed- 
ings ‘under section 145, it is essential that 
he should be satisfied that a dispute likely 
to cause a breach of the peace exists, and 
such dispute must refer to land or water 
or the boundaries thereof lying within his 
local jurisdiction. If such a dispute exists, 
the Magistrate is entitled to exercise his 
jurisdiction, and the first step is the record- 
ing of the initial order, the contents of 
which are specified in the first clause of 


(1) 33.6. $52 al p.358; 2C. L.J. 259; 9 0. W. N. 
1065; 2 Cr. L. J. 687. 
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section 145. Indeed, it has been held 
by this Court that the omission to record 
the preliminary order is not a fatal defect 
if no prejudice has been caused thereby, vide 
Muhammad Sharif v. Lala Dhanpat Rat (2). 
The judgment in Tara Chand v. Behari 
Lal (8) does not dissent from that 


view, and proceeds upon the ground that- 


the Magistrate did not record evidence as 
required by sub-section 4 of section 145. 
Following the former ruling, I hold that 
the defect in the procedure is, in the circum- 
stances of the case, not a fatal one and does 
not vitiate the proceedings. 


With respect to the second, objection, it 
is sufficient to say thatthe Magistrate was 
fully satisfied that the cutting of the trees 
on the burning round was likely to cause a 
breach of the peace, and all the circumstances 
of the case support that view. Indeed, he 
was so convinced of the probability of a 
breach of the peace that he considered that 
an immediate action was absolutely essential, 
and 16 appears that it was due to his prompt 
action that no breach of the peace took 
place. | 


As regards the last ground, upon which 
the order of the Magistrate is attacked, 
1 agree with the learned Counsel for the 
petitioners that the trees, which have been 
severed from the land, do not come within 
the purview of section 145, sub-section 2, 
and that no order under section 145 could 
be made with respect to the wood lying 
upon the ground. The order of the Magis- 
trate does not, however, affect this wood, 
and no interference is, consequently, neces- 
sary. There can be no doubt that the peti- 
tioners, -who are forbidden to disturb the 
possession of the respondents, have no means 
of access to the land and consequently to 
the wood lying there, and have no alter- 
native but to get the dispute as to the title 
settled in a Civil Court. Mr. Muhammad 
Iqbal for the petitioners frankly admits that 
his clients do not dispute the factum of 
possession, and he has not, therefore, ques- 
tioned the finding of the Magistrate on that 
point. 


1914 Cr 15 Cr. L. J. 279. e 
12) 36 Ind, Cas. 868; 22 P, R. 1916 Cr; 18 Or. L. J. 
g ‘ 
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For the aforesaid reasons ] confirm the 
order and dismiss the application for revi- 
sion. 

Application dismissed. 





CALCUTTA HIGH cobrr. 
Criminal Revision No. 671 or 1916. 
Jaly 28, 1916, 

Present:—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Walmsley. 
RAM DAS SINGH— PETITIONER 
versus 


EMPEROR—Opposits Party. 

Criminal Procedure Code (Act V of 1898), s. 511— 
Previous conviction-—~Proof—Evidence of finger-mark 
evpert, value of. 

The previous conviction of an accused person is not 
proved by merely showing, through tho testimony ofa . 
tingermark expert, thatthe fingerprints of the accused 
taken in Court are similar to those on a paper which 
purports to record certain previous convictions of the 
accused. 

‘In order to prove previous conviction in sucha 
manner there must be further ovidence to identify 
the latter fingerprints as those of tho person who 
was previously convicted. 


Babu Manmatha Nath Mukherjee, for the 
Petitioner. 


JUDGMENT. 


SANDERSON, O. J.—- In this case we think 
the Rule should be discharged. 

We desire to point out that with regard 
to two of the convictions which the learned 
Magistrate considered as proved, theyewere 
not in our opinion proved in a proper way. 
But this matter does not affect our decision, 
because the learned Magistrate found upon 
the evidence that there was an overwhelm- 
ing proof of the petitioner’s bad repute as 
a thief, and further than that, that there 
were two convictions which were properly 
proved. Consequently, our decision is that 
this Rule should be discharged. But coming 
back for a moment to the two convictions 
which, in our opinion, were not properly 
proved, what happened,, as far as I can 
understand was this. A finger-mark expert 
was called as a witness, and he examined 
certain finger prints of the accused taken 
in Court when the trial was proceeding. 
These finger-marks were apparently put 
upon a piece of paper, which is Exhibit 18 


Vol. XXXIX] 


EMPEROR © CHHABA DOLSANG. E 


Then was shown to the witness another 
paper, Exhibit 19, which ‘contained certain 
fingerprints and also had a record of 
certain convictions which purported to be 
the convictions of this accused. Thereupon, 
the expert witness compared the marks 
of the fingerprints, which had been taken 
in his presence in the Court, with the 
fingerprints , in Exhibit 19, which are 
_ said to be the fingerprints of the accused 
person, and finding them similar, that 
was taken as proof of the previous 
convictions of the accused. I, therefore, 
desire to point ont in the plainest terms 
thas this was not the proper way of 
proving the identity of a person who had 
been previously.‘ convicted. If the identity 
is going to ba proved by such evidence 
as was given in this case, namely, the 
fingerprints, there ought to be evidence 
to prove, first, the similarity of the finger- 
prints of tke acsused taken at the trial with 
the fingerprints alleged to be those of 
the person previously convicted, and second, 
to identify the last-mentioned fingerprints 


as those of the person who_ has been 
previously convicted. In this case there 
was no evidence. on the second point, 


and for this reason we think these two 
previous convictions were not properly 
proved. But as we have already said, 
that does not affect our decision in this 
case, 


WALMSLEY, J.—I agree. : 
Rule discharged. 


BOMBAY HIGH COURT. 
Oriminal Review No, 259 or 1916. 
November, 23, 1916. 

Present: —Mr, Justice Batchelor and 
Mr. Justice Shah. 
EMPEROR—Psrosscuror 
VErSUs 

l CHHABA DOLSANG—Acwcsep. 

Criminal Procedure Code (Act V of 1898), s. 250, 
scope of-—Compensation, award of, where offence not 
triable by Magistrate, legality of. 

Section 250, Criminal Procedure Code, applies only 
to cases of offences triable by a Magistrate, and not to 
a case where the accused is charged with an offenco 
triable exclusively by a Court of Session. 
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HABIB KHAN UV. MAZHAR-UL-HAQUE, 


Criminal review from an order passed 
by the Resident Magistrate, first class, 
Borsad. i 


FACTS.—~The acsused was charged with an 
offence under section 436, Indian Penal Code, 
before a First Class Magistrate. The Magis- 
‘trate, after enquiry, discharged the accused 
and holding that the complaint was false and 
vexatious awarded Rs. 25 as compensation 
to each of the accused. The High Court issued 
a Rule on the Magistrate against the award of 
compensation. 


Mr. T. R. Desat, for the Complainant. 


JUDGMENT.—The Rule must be made 
absolute and the order awarding compensa- 
tion to the accused under section 250 must 
be set aside. The sum,if it has been paid, 
must be refunded. 


The reason is that section 250 of the 
Criminal Procedure Code applies only to 
a case where a person is accused before a 
Magistrate of any offence triable by a 
Magistrate, and here the person accused 
was accused of an offence under section 
436 of the Indian Penal Code which is not 
triable by a Magistrate, but is triable 
exclusively by a Court of Session. 

Order set aside, 


PATNA HIGH COURT. 
CriminaL Revision No. 69 or 1917. 
March 6, 1917. 
Present:—Mr. Justice Atkinson. 
HABIB KHAN AND orsers— 
APPLICANTS 

VETSUE “ 


MAZHAR-UL-HAQUE KHAN— 
Opposite Parry, 

Penal Code (Act XLV of 1860), s, 504-—~Insult with 
intent to provoke breach of peace—Offence. 

Where seven persons going upon the land of 
anothor deliberately prevented him from irrigating 
his fields, and, when remonstrated with, used abuse 
aud threatened to strike: 

Held, that they intended to convey insult and their 
conduct was caloulated to provoke a breach of the 
peace, and that, therefore, they were guilty of an 
offence under section 504 of the Penal Code. [p. 304, 
col. 2.) i 

Jaykrishna Samanta v. Emperor, 36 Ind. Cas. 849; 
21 U. W. X. 95; 240. L. J. 137; IS Cr. L. J. 17, 
referred_to. 
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HABIB KHAN V, MAZHAR-UL-HAQOE, 


Criminal revision against the order of the 
Sub-Divisional Officer, Bhabua in the Dis- 
trict of Shahabad, dated the 29th January 
1917. 


Messrs. Yunus and Haran Chandra Mittra, 
for the Appellant. 


JUDGMENT.—The seven petitioners in 
this matter seek to have the order of convic- 
tion passed by the Sub-Divisional Officer 
of Bhabua in the District of Shahabad on 
ths 29th of January 1917 set aside. One 
Mazhar-ul-Haque Khan, on the 20th of 
December 1916, preferred a complaint against 
the seven petitionars under section 504 of 
the Indian Penal Code. It appears that 
on the 17th of December the complainant 
commenced irrigating his wheat crop from 
a certain water tank adjacent to his fields. 
The complainant claims that when he used 
the tank the petitioners did not use ib, 
until he bad finished. No doubt the peti- 
tioners also use the water from the tank 
for the purpose cf irrigating their fields 
‘near and surrounding the tank. Be that 
as it may, we are not concerned in this 
ease with the question as to the owner- 
ship of the tank or the right to irrigate. 
It is sufficient that on the 19th of Decem- 
ber, the petitioners, numbering seven in all, 
eame to the complainant’s Jand and 
deliberately, set themselves to prevent the 
complainant's men from irrigating the com- 
plainant’s wheat crop. The complainant was 
informed by his labouring men of what 
the petitioners were doing ; and he went to 
the spot himself and remonstrated with the 
petitioners, who, immediately, proceeded to 
abuse him—one witness states that they used 
filthy language—and threatened to strike 
him. All the. witnesses are agreed that 
abuse was used, coupled with a threat to 
strike. No doubt the complainant admits 
that this is the first time that there has 
been a dispute between himself and the 
accused concerning the use of the water 
from this tank; but he also admits that 
for the past two years he and the peti- 
tioners have not been on peaceful terms, 
Tt is argued before me that an offence 
under section 504 of the Indian Penal 
Code has not -been established; because the 
words of the abuse, which are alleged to 
have been offered, are not stated. It is 
contended that it is essential that the 
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words should be stated in order to 
ascertain whether or not the ‘words so 


used would constitute an insult to the mind 
of an ordinary person. Prima facie, I 
would say that that argument is well found- 
ed if the insult alleged consisted of spoken 
words only; but insult may arise out of 
the conduct or actions of a man, irres- 
pective of spoken words. If J find seven 
men going upon the land of ‘another and 
preventing that other from irrigating his 
fields and, when remonstrated with, using . 
abuse and threatening to strike, I can- 
not conceive a stronger case of intention 
to convey insult; nor a case more calculated 
to provoke a breach of the peace. No 
doubt the complainant, in this case, did 
not accept the provocation because he 
was a peacefully disposed man; but that 
would not make the petitioners any the 
less guilty, if the insult offered was such 
as would be suffizient to the mind of an 
ordinary person to provoke a breach of 
the peace. The complainant no doubt 
withdrew, but nevertheless all the ingredients 
necessary to constitute an insulé within 
the meaning of section 504 of the Indian 
Penal Code were present in the conduct 
ana action of the petitioners. The peti- 
tioners deliberately, z.e., intentionally, set 
themselves to prevent the complainant 
from irrigating his land, and when 
remonstrated with, offered abuse and 
threatened to strike. Their intention to 
provoke a breach of the peace by so doing 
is apparent from the fact that the threat 
to beat was asserted by seven persSns as 
against one. Having perused the evidence 
I find that there was ample evidence 
upon which tbe Sub-Divisional Officer 
was perfectly justified in finding that the 
petitioners had been guilty of offering an 
insult within the meaning of section 504 
of the Indian Penal Code and that this 
insulé was such as to cause a breach of 
the peace; and that the threat to strike 
was a threat conveying an intention 
on the part of the accused that they 
were desirous of provoking a breach of 
the peace. I, therefore, find that all the 
three elements referred to in the cases 
reported as Jaykrishna Samanta v, Emperor 


(1) are present in this case. Therefore, 
(1) 86 Ind, Cas: 849; 21 U. W. N. 95; 24 0. L J, 
187; 18 Cx, L. J. 17, 
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tke learned « Sub-Divisional Officer was 
perfectly justified in convicting the peti- 
tioners under section 564 of the Indian 
“Penal Code and in sentencing them to 
pay a fine of Rs. 10 each or, in default, 
to-undergo rigorous imprisonment for ten 
days each. And in the circumstances -of 
this case, the learned Sub- Divisional Officer 
was perfectly right in binding the 
petitioners to keep the peace for a period 
of one year or, in default, to undergo 
simple imprisonment for one year. Accord- 
ingly this application is rejected. 


Application rejected, 


CALCUTTA HIGH COURT. 
Civit Rererence No. 13 or 1916. 
January 16, 1917, 
Present:—Justice Sir John Woodroffe, Kr., 
and Mr. Justice Beachcroft. 


In the matter of Babu HARI PROSUNNO - 


MOOKERJEE, MOKHTEAR. 

Legal Practitioners Act (XVIII of 1879), ss. 18, cls. 
(b), (£), 14—Subordinate Court, power of, to make 
enquiry in cases falling under clause (f)- Receipt of 
money from accused for bribing Police—Professional 
misconduct, 

Proceedings can be taken by a subordinate Court 
against a legal practitioner practising in the Gourt 
in respect ofanact which is fonnd to come under 
clause (f) of section 13 of the Legal Practitioners 
Act. [p 807, col 2.] 

Whete a charge against a Mukhtear is under section 
13, clause (5) of the Legal Practitioners Act, but as 
the result of an enquiry held by a subordinate Court 
it is found that the act of the Mukhtear comes under 
section 13, clause (J) of the Act, itis open to the 
High Court to avail itself of the enquiry already 
made by the Subordinate Court and proceed to deal 
with the case itself, even if the subordinate Court 
hed 5 jurisdiction to make the enquiry. [p. 307, 
col, 2. 

The High Oourt dismissed a Mukhtear who was 
found to have received a sum of money from one of 
the persons against whom some Police cases were 
pending for the purpose of bribing tho Police, and 
who acted as a gobetween. [p. 307, col. 2.] 

Reference under section 14 (b) of the 
Legal Practitioners Act (XVIII of 1879) 
by the Sessions Judge, Birbhoom. 

FACTS material will appear from the 
judgment and the following letter of the 
Sessions Judge, Birbhum, to the Registrar of 


the High Court of Jidicature at Fort William 
20 
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in Bengal, Appellate Side, Criminal, dated 
Suri, the 19th September 1916:— 

“Sir, 

“I have the honour to forward under sec- 
tion 14 (b), Act XVIII of 1879, the aceom- 
panying report of the Sub-Divisional Officer, 
Rampurhat, against Babu Hari Prosonna 
Mukherjee Mukhtear of that Sub-Division. 
The rezord is sent along with the report 
including the opinion of the District Magis- 
trate, 

“2. The Sub- Divisional Officer finds charges 
under sections 13 (b) and 13 (f) of the Act 
proved against the said Mukhtear, and under 
the concluding paragraph of section 14, I 
have to submit my opinion on those findings. 

“3. I think that it is clearly established 
that the Police received a bribe from one 
Ismail Haji through the Mukhtear Hari 
Prosunno Mukherjee, who acted as go-between 
inthe matter. Ismail and some of his friends 
had Police cases pending against them and 
the object of the bribe was to secure that 
they should not be sent up for trial. I am 
not prepared to find that the Mukhtear’s con- 
duct comes under clause (b) of section 138; 
but his action certainly furnishes reasonable 
cause for punishment under section 18 (f). 

“4. The Mukhtear denies the whole story, 
and the report will show that he has com- 
mitted himself to several obvious falsehoods. 
His case is that the money was received for 
the proper conduct of the cases, that part of 
it was spent on legitimate expenses and that 
the rest was returned to Ismail. What 
really happened appears to have been this. 
The Mukhiear being under suspicion got the 
entire money back from the Police and re- 
taining a portion of it made over the balance 
to Ismail. Then ont of fear he paid the 
amocnt retained by him to the locali 
charitable dispensary. Not a penny appears 
to have been spent on the legitimate expenses 
of the cases. 

“5. Inthe circumstances I do not think that 
the punishment suggested by the District 
Magistrate (disbarring) is inappropriate.” 

Dr, Dwarka Nath Mitter (with him Babu 
Baranasibast Mookerjee), for the Petitioner. 

Babu Ram Charan Mitra, for the Opposite 
Party. 


° JUDGMENT. 
Wooprorre, J.—The Sessions Judge has 
reported that he thinks that it is clearly 
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established that the Police received a bribe 
from one Ismail Haji through the Mukhtear 
Hari Prosunno Mookerjee, who acted as go- 
between in the matter. Ismail and some of 
his friends had Police cases pending against 
them and the object of the bribe was to 
secure that they should not be sent up for 
trial. The learned Judge was not prepared 
to find that the Mukhtear’s conduct comes 
under clause (b) of section 13, but found that 
his action certainly furnished reasonable cause 
for punishment under section 13 (f) of the 
Legal Practitioners Act, whish says that a 
legal practitioner may be visited with suspen- 
sion or dismissal for any other reasonable 
cause than those mentioned in clauses (a) to 
(e) of section 13. 

The first question is whether’ or not the 
eharge has been established in fact against 
the Mukhtear. To ascertain this we have read 
and considered the whole of the evidence in the 
ease. It appears on the evidence that the 
Mukhtear in the first instance attempted to 
deny receipt of the sum of Rs, 436, which 
Ismail Haji says that he had made over to 
him. This is now shown not to be true. lt 
is admitted now by the Mukhtear that he did 
get Ra. 436, but he now says that the payment 
was made not by Ismail Haji but generally 
by the accused and that the money was not 
received by him in his official capacity as a 
Mukhtear but asa friend. As regards this, 
it appears that notwithstanding this he did 
claim: some fee for his labour; I think the 
evidence warrants the conclusion that during 
the pendency of the case against Ismail Haji 
and his co-aceused, the sum of Rs. 486 was 
paid by Ismail Haji to the Mukhtear. The 
question is whether the money was received 
by tbe latter for illicit and unprofessional 
purposes, namely, as disclosed in the evidence, 
the bribing of the Police in order that the 
accused should not be sent up for trial. The 
suggestion made cn his behalf is that the 
money was received for payment of the 
expenses of the criminal proceedings, includ- 
ing the fees of Rs. 100 to be paid to a Pleader 
named Missra. This I do not believe to be a 
fact. The money was not expended for any 
such purpose. On the contrary, as I have 
stated, the receipt of the money appears to 
have been denied when the demand was made 
for it. It is ‘true that there is mo direct 
evidence of payment of money to the Police; 


INDIAN CASES. 


- [1917 


nor is it likely that such evidente could, in 
such a case, be produced. Ismail Haji does . 
not admit that he ever made the payment for 
any such purpose, as he would bein danger 
himself, Nevertheless, it appears from these 
proceedings that he himself had admitted 
that the money was paid for the purpose of 
bribing the Police. This, of course, is not 
evidence against the Mukhtefr; but it 
is useful to show that no inference favour- 
able to the Mukhtear can be drawn. 
from the fact that Ismail does not say- 
that it was paid for bribery. It is not 
necessary, however, to show that the money 
was in fact paid to the Police, or the 
manner in which it was paid; but it 
would be sufficient, in order to establish 
the charge, to show thatit was received 
by the Mukhtear for such purposes. There 
is, however, evidence by way of admission 
which goes to show that money was paid 
to the Police, and the evidence of the 
Munsif is that he was visited by the 
Mukhtear, who stated to him that he was 
in difficulty and amongst other things he 
admitted to him that he © bad’ “received 
Rs. 60 from the Police ` by way of his share 
of the money which had been paid to 
him. We further notice the circumstance 
that thereafter he paid Rs. 150 to the: 
charitable dispensary. It is suggested that 
this sum was extorted from him. But 
this I do not believe. We have the fact 
that the sum of Rs. 436, which is a 
large sum of money, was paid to him 
at the time when the accused were not 
sent up for trial and before any charge 
had been frarned and that it was not 
expended on purposes for which it was 
suggested that it bad been received, namely, 
the expenditure of the- proceedings. It is 
admitted that the case is one of grave 
suspicion against the Mukhtear. But I think 
itis also more than this. I have no doubt 
ona consideration of the whole evidence that 
the Mukhtear received the money and that 
this money was received by him for the 
purpose of bribing the Police and that he 
acted as a gobetween; whether his hand 
actually paid the money to the Police or 
not. We have not any evidence before us as 
to the following point, but it is stated on 
his behalf that there were some proceedings 
in the Police Department against a Police 
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Officer who is said to have been implicated 
and that those proceedings have resulted 
favourably to the Police Officer. What 
these proceedings are, we do not know. 
In any case we are not concerned with 
them; but with the evidence on the record 
before us, I am of opinior that the com- 
mission of the act charged has been proved 
against the Mukhtear. 


Then, there are two legal objections taken 
in the case. In the first place, it is said 
that there is no charge against the accused. 
The facts with regard to this part of the 
case are that a statement was made in 
the first instance to the Sub-Divisional 
Officer by Ismail Haji, who said that 
Rs. 436 had been paid by him tothe Mukhtear 
for making tadbir in the ease and that 
he had not got back the money although 
the Mukhtear had done nothing for him, 
and that this man seemed most unwilling 
to disclose for what purpose the money 
had been actually paid. This was recorded 
on the 2lst January 1915. On the Ist 
February 1916 a note was made by that 
officer to the effect that the Mukhtear denies 
receipt of the money and that he has appa- 
rently made up the matter with Ismail 
Haji and the latter does not want to pro- 
ceed with the case. From his letter to 
the District Magistrate it also appears 
that certain other fasts came to his know- 
ledge and on his report he was ordered 
by the District Magistrate to proceed with 
the investigation. It has been suggested 
on this that the Sub-Divisional Officer 
should not have himself tried the case; 
but the facts to which he refers in his 
report to the District Magistrate were 
fasts which were subsequently deposed to 
in evidence before him. He had, therefore, 
no source of information which was not 
in fact before the Court at the time of 
the trial. Further, theenquiry was directed 
by the District Magistrate doubtless upon 
the report made by the Sub-Divisional 
Officer. A charge was framed and pro- 
ceedings were then instituted, so that the 
accused might know what the complaint 
was that was msde against him. Ib is 
suggested that something.more thax this is 
necessary. In my opinion this is not so, 

The second objection is that as the 
act charged against the Mukhtear is found 
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to come under clause (f) of section 13, 
the enquiry should not have been by the 
lower Court but by an order of this Court and 


that in fact that enquiry is without kaka 
also . 


tion. This objection, in my opinion, 
fails. In my opinion, the Court below 
had jurisdiction to make the enquiry 


which it did. We may point out, further, 
that the case was started regularly as a 
case of professional misconduct. The en- 
quiry, therefore, was not irregular, though 
in the result the act disclosed is found 
to come under section 13, clause (f), and 
not under section 13, clause ‘b). Even, 
therefore, assuming (though not holding) 
that the High Court alone could enquire 
into the ease and that the enguiry by 
the lower Court. was not a proper one 
for the reasons stated, still it is open to 
this Court to avail itself of the enquiry 
already made and proceed to deal with 
the case itself. There is no reason why 
the enquiry hy the lower Court, though 
not conducted under the orders of this 
Court, should not be adopted for the purposes 
of a proceeding under section 13, even if 
we took the view that this Court could 
proceed only under section 13 and not on 
a report by the Subordinate Court under 
section 14 of the Act. In my opinion, as 
I have already stated, proceedings could 
be taken by a subordinate -Court. This 
objection, therefore, also fails. 

The only other question that remains 
isthe nature of the order that we should 
make in this case, having regard to the 
conduct of the Mukhtear, This is a very 
serious offence and [I may observe that 
this is not the first time that this Mukhtear 
has got into trouble. Both the District 
Magistrate and the Sessions Judge have 
considered that disbarring would not be 
an inappropriate punishment and l agree 
with them and order that this Mukhtear be 
dismissed. 

Beacucrort, J.— I agree. 

Mukhtear dismissed, 
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BOMBAY HIGH COURT. 
CRIMINAL APPEAL No, 358 or 1916. 
November 1, 1916. 
Present:—Mr. Justice Batchelor and 

Mr, Justice Sbah. 
BAI GANGA—Aocousep—APPELLANT 
versus 


HMPEROR—Responpent, 

Penal Code (Act XLV of 1860), 5. 494—Bigamy— 
Caste panchayet, power of, to dissolve marriage— 
Custom—Husband long absent abroad ~ Re-marriage — 
Offence. 

Courts do not recognize the authority of a caste 
to dissolve a marriage or to declare it void or give 
permission to a married woman to re- -marry, [p. 
308, col. 2.] 

Where, therefore, the accused’s marriage was, in 
accordance with a custom prevailing in her caste, 
dissolved by a caste panchayet in consequence of 
her husband having gone abroad and his where- 
abouts being unknown for eight years during which 
period accused was left unprovided for, and the 
accused, on the strength of such decision, re-married 
during the lifetime of her husband: 

Held, that the decision of the panchayet was in- 
operative in law and the re-marriage of accused 
fell within the prohibition of section 494, Indian Penal 
Code. [p. 308, col. 2.] 

Reg. v. Sambhu Raghu, 1 B. 847; 1 Ind. Jur. 
380; 1 Ind. Dec. (N. s.) 281 and Keshav Hargovan v. 
Bai Gandi, 29 Ind. Cas. 952; 17 Bom. L, R. 584; 
39 B. 538, referred to. 

Criminal appeal from convictions and sen- 
tences recorded by the Sessions Judge, 
Surat, in Sessions Case No. 19 of 1916, 

Mr. Strangman (with him Mr. T, R. Desai), 
for the Appellant. 

Mr. S. 9. Patkar 
for the Crown. 

JUDGMENT. 


BatcseLor, J.—The appellants in this 
ease have been convicted under section 494, 
of the Indian Penal Code, which provides 
punishment for marrying again during the 
lifetime of a husband in all cases where 
such marriage is void by reason of its 
taking place during the lifetime of such 
husband. 

‘The facts upon which the conviction has 
proceeded are nct disputed and are these:— 

The first accused Ganga was married to 
the complainant about eighteen years ago, 
she then being about six years old and the 
complainant being about nine. The marriage 
was not consummated and shortly after it 
the complainant proceeded to Kimberly in 
South Africa for the purpose of earning 
his livelihood. During his abseneo thero, 


(Governmert Pleader), 
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though he did write to his own uncle, it 
appears that he did not communicate with 
his wife Ganga, nor did he furnish her with 
maintenance. Ultimately in the absence of 
the husband a fargat? was obtained by the 
oaste, who took a sum of Rs. 110 from the 
accused No. 8 and the palla ornaments. 
Upon the faith of this furgatz accused No. 1 
re-married with the accused NG. 2 on the 
6th of June 1916. Four days later the 
original husband returned from Kimberly. 
The only question is whether the second 
marriage was void by reason of its taking 
place during the lifetime of the first 
husband, the complainant. 

No doubt, as Mr. Strangman has urged, 
the circumstances appearing in this parti- 
cular case seem at first sight to be rather 
stronger in the wife’s favour than the 
circumstances which underlay the custom 
sought to be set up in other cases which 
this Court has had to consider, as, for 
instance, the custom alleged in Reg. v. 
Karsan Goja and Reg. v. Bai Rupa (1), It 
appears to me, however, that it is inex- 
pedient to examine with any great nicety 
the particular form of custom which may 
be alleged in any particular case, and that 
it is expedient to abide by the general 
principle which this Court has long since 
adopted and consistently followed. That 
principle was stated in Reg. v. Sambhu 
Raghu (2) so far back as 1876, and 
in that case a Bench of this Court 
said: “The Court does not recognize the 
authority of the caste todeclare a marriage 
void, or to give permission to ww woman 
to re. marry.” That principle, thus annoanced 
in 1876, was reiterated by another decision 
of this Court in 1915: see Keshav Hargovan 
v. Bat Qandi (3). To that principle I think 
that we should still adhere. And the result 
is tha’, the panch having no authority 
to grant the fargati which they did grant, 
that fargat? is inoperative and the: original 
marriage between Ganga and the complain- 
ant remained undissolved and in full 
force. That being so, the subsequent marri- 
age between the first and second accused falls 
within the prohibition of section 494 of the 


(1) 2 B. E. €. R. 117. 
sare 1B. 347; 1 Ind. Jur, 380; 1 Ind. Dec. (N. 8.) 
(8) 29 Ind, Cas, 952; 17 Bom. L. R. 584; 38 B. 538, 
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Code and the conviction must be confirm- 
ed. 


At the same time having regard to the. 


position of the parties and the possibility 
that they believed that they would be 
legally justified in acting upon the authority 
which the panch arrogated to itself, we 
think the sentence may be reduced and 
we do reduge it to that which the appel- 
lants have actually suffered. 
SHAH, J.~ Tam of the same opinion. 
Sentence reduced, 


MADRAS HIGH COURT. 
ORIMINAL Revision Cass No, 77 or 1917. 
ORIMINAL Revision PETITION No. 64 
or 1917. 
February }, 1917. 
Present:—Mr,. Justice Sadasiva Aiyar, 
In re VEMIREDDY BABU REDDY — 


AcccseD— PETITIONER, 

Criminal Procedure Code (Act V of 1898), s. 517— 
Order, time of making of—Inquiry, fresh, whether 
necessary. 

An order, under section 517 of the Criminal Pro- 
cedure Code, ought to be made at the time of passing 
judgment in the criminal case itself, and where the 
Magistrate has before him the evidence given for the 
proseention in the enquiry, it is not nocessary that 
the order should follow a fresh enquiry after 
giving opportunity to the party to produce new or 
further evidence. 

Rash Mohun Ghoshamy v. Kali Nath Raha, 19 W. R. 


8 Cr.,weferred to. 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1893, praying 
the High Court to revise the order of the 
Sessions Court of Nellore, in Criminal 
Revision Case No. 11 of 19.6, preferred 
against the order of the Court of the second 
class Magistrate, Kovoor, in Calendar Case 
No. 747 of 1916. 

Mr. J. O. Adam, for the Petitioner. 


ORDER.—The Snb-Magistrate probably 
acted under a wrong section (523 of the Code 
of Criminal Procedure) instead of under the 
proper section which seems to be applicable, 
namely, section 517. But Ido not think 
that that isa sufficient ground for interfer- 
ence in revision if the order can be supported 
ynder the latter section, 
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In re PULLABHOTLA CHINNIAB. 


The Magistrate had before him the evi- 
dence given for the prosecution in the inquiry 
and thereis nothing inthe Code which 
requires that the passing of the summary 
order under section 517 [which order ought 
to be made atthe time of the passing of the 
judgment in the criminal case itself: 
Rash Mohun Goshamy v. Kalki Nath Raha (1)] 
should follow a fresh inquiry after giving 
opportunity to the party to produce new or 
further evidence. 


T, therefore, decline to interfere. 


Petition dismissed, 
Ye R. P, 
(1) 19 W. BR. 38 Cy, 


MADRAS HIGH COURT. 
CrimtnaL Revision Case No. 695 or 1916. 
Case Rererrep No. 119 or 1916. 
February 1, 1917. 
Present:— Mr, Justice Sadasiva Aiyar, 

In re PULLABHOTLA CHINNIAH— 
ACCUSED, 

Criminal Procedure Code (Act V of 1898), s. 562, 
applicability of, to charge of house breaking—Age of 
accused, consideration of—Breaking open cattle shed — 
Offence—Penal Code (Act XLV of 1860), s. 457. 

The breaking open of a cattle shed in which agri- 
cultural implements are kept amounts to house. 
breaking and is punishable under section 437, Tndian 
Penal Code. 

Section 562 of the Oode of Criminal Procedure 
does not apply to convictions for house-breaking. 

The age of the accused is probably immaterial on 
the question whether the Court is entitled to act 
under the section, 

Queen-Empress v, Tukaram, 2 Bom, L. R. 81%, re- 
erred to. 


Case referred for the orders of the 
High Court, under section 438 of the 
Criminal Procedure Code, by the District 
Magistrate, Guntur, in his letter, R, C. 
No. 2183-Mag. of 1916, dated the Sth 
December 1916, 

Mr, T. Ramachandra Rau, for the Accused. 

The Public Prosecutor, for the Government. 


ORDER.—I. think that there are no 
sufficient reasons for not accepting the 
facts as found by the Magistrate, 

The cattle shed whieh was broken open 
was used for custody of agricultural im. 
plements and Į think that the conyietion 
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under section 457 of the Indian Penal 
Code was, therefore, not illegal. 

Section 562 of the Code of Oriminal 
Procedure does not apply to a case of a 
person convicted of house-breaking. [The 
age of the accused is probably immaterial 
on the question whether the Court is entitled 
to act under section 562. Vide Queen- Empress 
y. Tukaram (1) ). 

I shall, therefore, set aside the direction 
for release on security passed by the 
Magistrate under section 562 of the Code 
of Criminal Procedure and I shall sen- 
tence the accused to one week’s simple 
imprisonment. 

Order set aside. 


¥. RA P. 
(1) 2 Bom L, R. 817. 


ALLAHABAD HIGH COURT, 
CRIMINAL APPrRAL No. 22 or 1917. 
January 29, 1917, 

Presenti: — Justice Sir George Knox, Kr, 
JAGDEO— APPELLANT 
VETSUS 
EMPEROR——RESPONDENT. 

Criminal Procedure Code (Act F of 1898), s. 465-— 
Insanity of accused— Court, duty of—Procedure. 

Where doubts exist as to the soundness of mind 
of an accused who has been committed to the Court 
of Session for trial, the Court should act under section 
465 of the Criminal Procedure Code and try the fact 
whether on the date on which the accused was called 
on to plead, he was or was not of unsound mind and 
capable or incapable of making his defence. 

This question is quite separate from the question 
whether at the time when it is alleged that the 
accused committed the offence of which he is charged, 
he was of sound mind. 

Reg. v. Hira Punja, 1 B. H. C. R. 88, Emperor v. 
Niaz Ali, A. W. N. (1905) 2; 2 Or. L. J. 91 and Queen 
v. Doorjodhun Shamonti, 19 W. R. 26 Or., referred to, 

Criminal appeal from an order of the 
Sessions Judge, Azamgarh, dated the 12th 
December 1316. 

Mr. L.M. Banergi, 
for the Crown. 

JUDGMENT.—Jagdeo was committed to 
the Court of Session on the 30th November 
1916 for an offence under section 394 of 
the Irdian Penal Code. When he came 
before the Committing Magistrate, it is 
evident that that offcer entertained doubts 

about his soundness of mind and his capa- 
bility of making a defence. He took 
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evidence, examined the Civil Surgeon at 
some length and apparently came to the 
conclusion upon the evidence he took that 


“the accused was capable of making his 


defence. When examined under section 
364 of the Code of Criminal Procedure, 
Jagdeo had said that he was not in his 
senses when he tried to rob Abdul Samad. 
Under such circumstances the Court of 
Session should have acted under section 
455 of the Code of Criminal Procedure 
and tried the faet whether on the 12th 
December, the date upon which the accused 
was called on to plead, the accused was 
or was not of unsonnd mind and capable or 
incapable of making his defence? 


This fact should have been tried with the 
aid of assessors. The memorandum of 
examination recorded on the 12th December 
under section 364 of the Code of Criminal 
Procedure is in some ways a curious docu- 
ment and the evidence taken at the trial 
shows that from time to time the accused 
has fits of apparent insanity. The result 
is that I quash tho proceedings and direct 
that a new trial be held; at the commence- 
ment of that trial the fact whether at 
the time when he pleads the. accused is 
capable of making his defence shall first 
be tried with the aid of assessors—if as 
the result of such trial the Court is 
satisfied that the ascnsed is capable of 
making his defence the trial shall proceed 
upon the charge on which the accused stands 
committed. In the course of that trial no donbt 
the Court will have to try, with the aid of 
assessors, the question whether at” the 
time when it is alleged that the accused 
committed the offence he was then cf 
sound mind, but this will be quite separate 
from the fact into which enquiry is made 
under section 464 of the Code of Criminal 
Procedure. The conviction and sentence 
are set aside and the accused will be tried 
as directed above. 

1 draw the attention of the learned 
Judge to the case of Reg. v. Hira Punja 
(1), also to the cases of Emperor v. Niaz 


Ali (2), Queen v. Docrjodhun Shamo; to 
(3). 
Conviction quashed. 
(1) 1B. H.C. R 
(2) A. W.N. (1908) 2; 2 Cr. L. J. 91. 
(3) 19 W. R. 26 Cr, 
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PRIVY COUNCIL. 
ÅPPE L FROM THE Cocrt oF THe JUDICIAL Cox- 
MISSIONER, CENTRAL, PROVINCES, 
' Mareh 8, 1917. 
‘Present: Viscount Haldane, Lord Atkinson, 
Lord Shaw, Lord Parmoor and 
Mr. Ameer Ali. 
DAL SINGH— APPELLANT 
CEFSUS 
E MPE ROR—RESPONDENT. 

Criminal Procedure Code (Act F of 15898), e 172— 
Police diary, whether can be used by Court—Statements 
made 10 Police Officers, udmissibility of- Evidence—~ 
Practice of Judicial Committee in criminal appea’s 

A diary made by an investigating Police Officer, 
under section 172 of the Code of Criminal Procedure, 
1898, may be used under that section to assist the 
Court which tries the case by srgeesting means of 
further elucidating points which need clearing up, 
and which are material for the purpose of doing 
justice between the Crown and the accused, but not 
as containing entries which can by themselves be 
taken to be evidence of any date, fact or statement 
contained in the diary. ‘The Police Officer who made 
the diary may be confronted with it, but not any 
other witness. [p. 316, col. 2.] 

Queen-Empress v, Mannu, 19 A. 890; A. W.N. 
(1497) 174; 9 Ind. Dec. (x. s.) 254, approved. 

Therefore, in deciding an appeal against a death 
sentence and in confirming that sentence a High 
Court cannot test the credibility of the witnesses 
called at the trial by reference to the statements 
made by such witnegses to the Police and entered 
in the Police diary and treat what was thus entered 
as evidence for that purpose. [p. 316, col. 2.) 

The unwritten principles of the Constitution of the 
Empire restrain the Judicial Committee from being 
used in general as a Court of Review in criminal 
cases. But while the Sovereign in Council does not 


interfere merely on the question whether the Court: 


below has cowe to a proper conclusion as to guilt or 
innocence, such interference ought to take place 
where there has Leen a disregard of the proper forms 
of légal process, grievous and not merely technical 
in character, or a violation of principle in such a 
fashion as amounts to a denial of justice. [p. 318, 
col. 2.! 

The general principle is established that the 
Sovereign in Council does not act, in the exercise of 
the prerogative right to review the course of justice 
in criminal cases, in the free fashion ofa fully con- 
stituted Court of Criminal Appeal. The exercise of 
the prerogative takes place only when itis shown that 
injustice of a serions and substantial character has 
occurred. A mere mistake on the part of the Court 
below, as for example, in the admission of improper 
evidence, will not suffice if it has not led to injus- 
tice of a grave character. Nor do the Judicial 
Committee advise interference merely because they 
themselves would have taken a different view of the 
evidence admitted. Such questions are, as a general 
rule, treated as being for the final decision of the 
Courts below. [p. 313, col. 2.] 

An error in procedure may be of a character so 
graye as to warrant the interference of the Sovereign. 
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Sach error may, for example, deprive a man of a 
constitutional or statutory right to be tried by a Jary, 
or by some particular Tribunal. Orit may be carried 
to such an extent as to cause the outcome of the 
proceedings to be.contrary to fundamental principles 
which justice requires to be observed. Even if the 
Judicial Committee think an accused person guilty, 
they will not hesitate to recommend the exercise of 
the prerogative, if such be the case. But where the 
error consists only in the fact that evidence has been 
improperly admitted, which was not essential to a 
result which might have been come to wholly 
independently of it, the case is different. The 
dominant factor is the broad one whether substantial 
justice has been done and if substaxtial justice has 
been done, itis contrary to the general practice of 
the Board to advise the Sovereign to interfere with 
the result, [p. 316, col. 2; p 317, col. 1.] 


Appeal by special leave froma judgmentof the 
Court of the Judicial Commissioner, Central 
Provinces, dated April 19th, 1916, dismissing 
an appeal from a judgment of the Court of 
Session, Jubbulpore Division, dated February 
2-bth, 1916, whereby the appellant Dal Singh 
was convicted of the murder of a woman 
called Kalia, the wife of Mohan, under 
section 302 of the Indian Penal Code and 
sentenced to death, and confirming that 
sentence. 


FACTS.—The facts are sufficiently stated 
in the judgment of their Lordships. By an 
order of the first class Magistrate, Jubbul- 
nore, dated November 19, 1915, five accused 
persons were committed for trial at the said 
Court of Session, two of them Dal Singh 
(the appellant) and Bhojraj on charges 
under section 148 (rioting with deadly 
weapons) and section 302 (murder) and the 
remaining three Shanker, Nanhe and Mithu 
noder section 147 (rioting) of the Indian 
Penal Code. All five were jointly tried 
by the Sessions Judge with the aid of two 
assessors. At the end of the case the 
assessors gave it as their opinion that none 
of the accused were guilty. They said 
they thought Mohan had murdered his wife 
in order to implicate the appellant, One of 
them added that Mohan tad been telling an 
untruth and that the whole case for the 
prosecution was false; and the other said 
that he did not believe either Mohan or his 
brother Jhunni, who were the principal 
witnesses for the prosecution. The Sessions 
Judge acquitted the accused other than the 
appellant, whom he found guilty of murder 
and sentenced him to death. It appeared 
from allusions in the judgment that the 
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learned Judge had used the Police diary as 
evidence in the case. 


Against the ‘said conviction and sentence 
the appellant appealed to the Court of the 
Judicial Commissioner, and the ease also 
came before the Court for confrmation of the 
sentence under section 374 of the Code of 
Criminal Procedure. The appeal was 
dismissed and the sentence confirmed. In 
arriving at their conclusions the learned 
Judicial Commissioners used the Police 
diaries as evidence fer the-purpose of testing 
the credibility of the witnesses. The appel- 
lant applied for and obtained special leave to 
appeal to His Majesty in Conneil. 


Messrs. De Gruyther, K. 0O., and J. M. 
Parikh,’ for the Appellant.—The Court of 
Appeal has used the Police diaries in the case 
as evidence, and has thereby tested the credi 
bility of the witnesses, with the result that it 
has believed the prosecution witnesses and 
disbelieved those for the defence, A Court 
of Criminal Appeal has no power to use as 
evidence the statements made to the 
investigating Police Officer or the contents 
of his diaries: Code of Criminal Pro- 
cedure, 1898, -sections 162 and 172, and 
Queen-Hmpress v. Mannu (1). The judg- 
ment of the Court cf Appeal- is vitiated 
by this error. The Criminal Procedure 
Code gives the appellant a statutory right 
of appeal and also provides by section 374 
that the sentence must be confirmed by the 
Higk Court, which in this case is the Court 
of the Judicial Commissioner. The effect of 
the use of Police diaries by the Court of 
Appeal is to deprive the appellant of these 
statutory rights and such a deprivation con- 
_ stitutes grave and substantial injustice, and 
it is submitted that the case falls within the 
rule of practice of the Board as Jaid down in 
In re Abraham Mallory Dillet (2). See also 
Channing Arnold v, Emgerar (8). 


(1) 19 A. 890; A. W. N. (1897) 174; 9 Ind. Dec. 
(N. 5) 254. 

(2) (1887) 12 A. C. 459; 56 L. T. 615; 36 W. R. 81; 
16 Cox. 0. 0, 241. 

(3) 28 Ind. Cas. 661; 18 C. W. N. 785; S6 M. L. J. 
62); 15 Or. L, J, 309; 410, 1028; 1 L. W. 461; 7 Bur, 
L, T. 167; (1914) M. W. N. 506; 16 M. L, T.79; 12 A. 
L, J. 1042; 200. L. J. 161; 16 Bom. L. R. 544; 8 L. B. 
R. 16; 411. å. 149; 83 L. J. P. 0. 299; (1944) A, O, 
644; 111 L, T. 824; 30 T. L. R. 462 (P. C.). 


INDIAN OASES. 


(1917 


It may be that the judgment of the 
Sessions Judge falls short of the rule of 
practice of the Board. But the appellant 
is entitled to have his conviction considered 
by a Court of criminal appeal, and his sen- 
tence confirmed by the Court of the Judicial 
Commissioner. The Board not being a Court 
of Criminal Appeal, it is submitted that the 
judgment of the Court below should be set 
aside and the case sent down for re-hearing 
the appellant’s appeal against his conviction 
and confirmation of his sentence. If, how- 
ever, the Board decides to consider whether 
the conviction is right, the Board should do 
so as if it were a Court of Criminal Appeal 
and thus safeguard the appellant’s statutory 
rights. It is submitted that no Court of 
criminal appeal could or would uphold the 
conviction and confirm the sentence. [ Refer- 
ence was also made to the Code of Criminal 
Procedure, 1898, sections 154, 156, 161,. 
875 and 439. ] 

The information laid by the appellant 
before his arrest is not admissible in evidence 
under section 25 of the Indian Evidence Act, 
1872, as it ig a confession made toa Police 
Officer. An admission by an accused person 
of any fact which may tend to the proof 
of his guilt is a confession: Archbold’s Criminal] 
Pleadings, Evidence and Practice, Edition © 
1910, page 891. ` Here Dal Singh’s informa. 
tion contains an admission of several facts 
which tend to prove his guilt, and is, there- 
fore, not admissible. 

Sir Erle Richards, K. C., and Sir W.'Gartk, 
for the Respondent. 


[Lorp HALDANE asked Counsel to address 
the Board on the following points:— 

(1) Whether in the Court of Appeal where 
the diaries were extensively used, the course 
adopted was justified.? 

(2) The diaries being so used, what is the 
effect on the proceedings in the appeal and 
on confirmation? 

(3) What isthe position of the Board 
having regard to the case In re Abraham 
Mallory Dillet (2)? | 

As to (1) itis submitted that both the 
Sessions Court and the Court of Appeal have 
power under section 172 touse the diaries 
to aid the Court. As to (2), the statements 
made tothe Police are not used as evidence; 
but even if they were so used, itis submitted 
that apart from Police diaries there wag 
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evidence inthe case on which the Court of 
Appeal could and would have come to the 
same conclusion, and the Board would 
be justified in maintaining the confirmation: 
see Indian Evidence Act, 1872, section 167, 
There is no injustice, substantial or other. 
wise, done in this case. With regard to (3) 
it must be shown that there was a sub- 
stantial defgct in the practice which goes to 
the root of the case, and that owing to that 
defect therehas been miscarriage of justice. 
But here there has been no defect contrary to 
natural justice, and the nse of the Police 
diaries added a little colouring but did 
nothing contrary to natural justice. The 
case does not come within the rule of practice 
as laid down in Dillet’s case (2), Channing 
Arnold y, Emperor (3) and Ibrahim v. Emperor 
(4). [Reference was also made to various 
sections of the Code of Criminal Procedure 
ineluding section 4 (k), and those in Chapter 
18, 22, 23, and 31]. 

Mr. DeGruyther, K. O., replied, referring 
to Ibrahim v. Emperor (4), Makin’s case (5) 
and Subramania Ayyar v. King-Emperor (6). 


JUDGMENT, 


Viscount Hatpane.—In this case the 
appellant was convicted of murder by the 


Sessions Court of Jubbulpore, and was 
sentenced to death. The Court of the 
Judicial Commissioner of the Central 


Provinces heard an appeal and dismissed 
it, and confirmed the sentence under the 
- provisions of the Indian Code of Criminal 
Procedure. 

Ae petition for leave to appeal was pre- 
sented to the King in Council. It was 
argued before this Board in support of the 
petition that the judgments in the Courts 
in India had been vitiated by an illegal 
and prejudicial use of the Police diaries in 


the case, and that the credibility of the. 


witnesses had been thereby wrongly 
estimated. What had taken place, it was 


alleged, had led to such a miscarriage of- 


justice as to bring the conviction within 
the exceptional class of cases in which, 


(4) 28 Ind. Cas. 678; 18 C. W., N, 705; 15 Cr. L. J. 
326; 1 L. W. 989; 1914) A. C. 599; 111 L. T. 20; 30 
T. L. R. 383. 

(5) (3894) A. 0. 57; 63 L. J P. C. 41; 6R. 373; 69 
L. T. 778; 17 Cox C. O. 704, 58 J. P. 148. 

(6) 28 I. A. 257; 25 M. 61;)11 M. L. J, 238; 9: pom, 
L. R..640; 5 0. W, N. 866; 2 Weir 271. 
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His Majesty in Conncil will review the 
proceedings in a criminal trial in India, 

It is well settled that the unwritten 
principles of the constitution of the Empire 
restrain the Judicial Committee from being 
used in general as a Court of Review in 
criminal cases. But while the Sovereign 
in Council does not interfere mérely on 
the question whether the Court below has 
come to a proper conclusion as to guilt 
or innocence, stch interference ought to 
take place where there has been a disregard 
of the proper forms of legal ‘process, 
grievous and not merely technical in 
character, or a violation of principle in 
such a fashion as amounts to a denial of 
Their Lordships baye now heard 
full arguments in the case before them, 
and have examined the procedure and 
evidence with some minuteness. 

Before considering the result, it is right 
{hat they should state what they conceive 
to be, in a case such as that before them, 
ihe character cf the limitation of their 
function, The constitution of the Empire 
is tending to develop in the direction of 
regarding as final decisions given in the 
local administration of criminal justice. 
The general principle is established that 
the Sovereign in Council does not act, in 
the exercise of the prerogative right to 
review the course of justice in criminal 
cases, in the free fashion of a fully constituted 
Court of Criminal Appeal. The exercise of 
the prerogative takes place only where it 
is shown that injustice of a serious and 
substantial character has occurred. A mere 
mistake on the part of the Court below, 
as, for example, in the admission of 
improper evidence, will not suffice if it 
bas not led to injustice of a grave character, 
Nor do the Judicial Committee advise 
interference merely because they themselves 
would have taken a different view of 
evidence admitted. Such questions are, as 
a general rule, treated as being for the 
final decision of the Courts below. 


In the light of these observations, their 
Lordships turn to the circumstances in the 
present case. There is no doubt that, on 
the 23rd October 1915, a woman named 
Kalia, who lived at Hardua, a village 
near Jubbulpore, was murdered by blows 
from some such weapon as an axe. The 
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blows were of a deadly character, and one 
of them almost decapitated her. The pro- 
secution alleged that the blows were 
delivered by the acettsed, DalSingh. The 
defence was that they came from one 
Mohan, the husband of Kalia, who was 
said to have killed his wife in order to 
lay the ‘foundation of a false charge against 
Dal Singh. 

The case made for the prosecution was 
shortly as follows: That, on the morning 
of the murder, Dal Singh sent for Mohan, 
who was one of his tenants, and forced 
him to work at his (Dal Singh’s) granary 
without payment; that, at the time of the 
midday meal, Mohan went back to his own 
field, and when sent for by Dal Singh 
refused to return; that thereafter, about 
4 P.M., the accused came to Mohan’s field on 
horseback, accompanied by four servants, 
with the object of forcing Mohan to return 
to work; that an altercation then ensued, 
in the course of which the accused, who 
had an axe in his hand, attacked Mohan; that 
the latter climbed up his marwa (a platform 
raised on a framework of poles with barsacross 
them) to escape from him, and while standing 
on one of the eross-bars was cut on 
the legs by the accused with the axe; 
that Mohan shouted ont, and his wife, 
Kalia, then sought to restrain the accused 
by clasping him round tke waist, and 
was thereupon killed with axes by the ag- 
cused and one Bhojraj, a servant of his; 
that as the accused was remounting his 
horse to go away, one Jhunni, a brother 
of Mohan, came up, having been attracted 
by the latter’s cries, and hit the accused 
on the head with a stick, knocking off -his 
cap and causing him to drop his axe; that the 
accused then rode away, accompanied by his 
servants. 

The defence was that Dal Singh was 
not present when the murder was com- 
mitted, and that Kalia was really killed 
by ber husband, Mohan, for the purpose of 
getting up a false charge against Dal Singh, 
Kalia was said to have been blind, and ‘it 
was contended that it was hardly possible that 
she could have been able to find and lay hold 
of Dal Singh in the manner suggested. 


The charges laid by the Police, and uliti- 


mately tried, were that Dal Singh and Bhoj- 
raj had rioted with deadly weapons, and 
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had committed murder, and that Shanker, 
Dal Singh’s servant and Nanhe and Mithua, 
who were also his servants, and who were 
alleged to have accompanied him to Mohan’s 
field, armed with lathds, or sticks, were 
guilty of rioting. Ab the trial Bhojraj . 
and the other servants were acquitted, and 
comments were made by thé Sessions Court 
Judge on the inconvenience of not being 
able to deal with the capital charge ata 
separate trial, in which there would have 
been greater freedom for the examination 
of the servants as witnesses. These, how- 
ever, made statements at the trial which 
supported the defence set up by Dal Singh, 
the character of which was briefly as follows, 
He stated that on the day of the murder 
about two in the afternoon, he was rid- 
ing on his way from Hardua to Jubbulpore, 
accompanied by Shanker, who was on foot. 
When he reached a certain field Mohan 
and Jhunni, who were stated to have been 
hiding in the underbush, assaulted him with 
sticks. On being struck he went on to the 
station house af Patan, calling at Singhori 
on the way, where he got his ‘relative, 
Himmat Singh, to accompany him to Patan. 
He stated that at the station he reported 
what’ had occurred to the native constable 
there, who took down what he said. The 
native Sub-Inspector in charge of the sta- 
tion, Harkishen, says that the report waa 
taken down from Dal Singh's narrative in his 
(Harkishen’s) presence, and was afterwards 
signed by Dal Singh. The latter had a 
wound on the head, for the treatment of 
which he was sent to the neighbousing 
hospital. Meantime there arrived at the 
station, Jhunni, the brother of Mohan, and 
one Parbat, who stated.in the box that he 
had been attrasted to the scene of the 
murder by the shouting of Mohan, and 
had been requested to go with Jhunni to 
report to the Police. Jhunni and Parbat 
reported the murder, and the officer in 
them, sent for 
Dal Singh from the hospital and arrested 
him. i 

It is important to scompare the story told 
by Dal Singh when making his statement 
at the trial with what he said in the re- 
port he made to the Police in the document 
which he signed, a document which is sulfh- 
ciently authenticated, The report is clearly 


f 
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admissible. It was in no sense a con- 
fession, As appears from its terms, it was 
rather in the nature of an information or 
charge laid against Mohan and Jhunniin 
respect of the assault alleged to have been 
made on Dal Singh on his way from Hardua 
to Jubbulpore. As such the statement is 
proper evidence against him. The statement 
is as followg : ~~ 

“To-day” 7 the day on which Kaha was 
murdered), “at 4 P. mM., I went from Hardna, 
taking my servant, Shanker, son of Gird- 
hari Khangar, with me, to the kachhra (field) 
of Nanha Mallah to call Mohan Mallah ; 
because this morning he Had been to work 
at my place, and, leaving the work before 
he had finished it, he had runaway. His 
plough had been requisitioned for sowing 
purposes. I said to him, “come to work,’ 
He replied, ‘I will not go.’ Thereupon I 
spoke to him harshly, for which Mohan 
struck me at once with a lathi on the 
right side of my head, and his brother, 
Jhunni, hit me once with a lathi on my 
back. Therefore I, becoming unconscious, 
fell from my horse. My servant, Shanker, 
cried out, and Maniram Kotwar and Bhojraj 
Lodhi came there, (thereupon) these people 
ran away, and Shanker, Bhojraj (and; 
Maniram raised me and carried me home, 
And Jhunni and Mohan have beaten their 
dukariya (old woman) with lathis, and are 
making preparations to bring a false case 
against me, Possibly they are coming to 
make a report,” 


It will be observed that this statement 
is at several points at complete variance 
with what Dal Singh afterwards stated in 
Court. The Sessions Judge regarded the 
document as discrediting his defence. He 
had to decide between the story for the 
prosecution and that told for Dal Singh. 
In considering his judgment, in which the 
evidence is examined fully, their Lordships 
do not propose to follow him in examining 
in that judgment the details he deals with. 
observed no material point 
in which he appears to have gone 
wrong. ‘They are aware that the Ses- 
sions Judge tried the case with two na- 
tive assessors who differed from his  con- 
clusion. But these assessors gave no rea- 
sons for so differing which their Lordships 
gan consider adequate. The Sessions Judge 
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had before him as witnesses whom he be- 
lieved, Mohan and Jhunni, who testified to 
having been present when the murder took 
place and to the details of the account of 
it given for the prosecution. He also had 
before him a number of witnesses called for Dal 
Singh to establish his version of the events 
of the afternoon of theday on which Kalia 
lost her life. The Judge held that their 
testimony was untrustworthy because of 
serious discrepancies between the versions 
given by the various witnesses, and on other 
grounds. In the main he accepted the 
narrative given by .Mohan and Jhunni and, 
as he held, confirmed by the facts estab- 
lished. Their Lordships have sgsorutinised 
the evidence in order to see whether any 
miscarriage of justice of the exceptional kind 
already defined has taken place. So far 
from finding any such miscarriage in the pro- 
ceedings at the trial, they see no~reason for 
differing from the conclusions come to by 
the presiding Judge, or from the reasons’ 
given by him in weighing the credibility 
of the witnesses. They have formed the 
same impression as he did of the probabi- 
lities of the two stories, as well as of the 
effect of the medical evidence, Had the 
decision been given solely on the testimony 
of the witnesses called at the trial and 
such documents as were plainly admissible, 
the proceedings would have given rise to 
no question of substance. The learned 
Judge who tried the case gave his judg- 
ment to so large an extent on proper mate- 
rials that, even if, bere and there, he 
alludes to dceuments which were not pro- 
perly in evidence, he has in no case done 
so in such a fashion as to imperil the 
conclusion at which he arrived, tested by 
the standard of substantial justice. 


But in the Court of Appeal further 
material was brought under consideration, 
and if is in this connection that more 
difficult questions have been raised. The 
Court of Appeal might, in their Lordships’ 
opinion, have properly dismissed the appeal 
on the simple ground that an examination 
of the evidence on the record disclosed no 
reason to differ from the finding of the 
Judge who tried the case. But they were 
not content to confine themselves to this 
safe ground, for although they expressed 
substantial agreement with the reasons he 
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gave, they went on to take into consider- 
ation the Police diary made during the 
preparation of the case and antecedently 
to the trial. The question which has now 
to be considered is whether the appearance 
of this feature in the judgment of the 
Court of Appeal vitiates the judgment and 
confirmation required by the Criminal 
Procedure Code. 6 

Under section 172 of the Code every 
Police Officer making an investigation is 
to enter his proceedings in a diary, and 
any Criminal Court may send for the 
Police diaries of a case under enquiry or 
trial in such Court and may use such 
diaries, not as evidence in the case, but 
to aid it in such enquiry or trial. Such 
a diary was kept in the present case, and 
the Judge who tried if had the diary 
before him. Under Part VII of the Code 
an appeal is permitted, subject to certain 
restrictions, and an appeal was brought 


-to the Court of the Judicial Commissioner 


in the present case and was heard by two 


Judges. By section 374, when the Court 
of Session passes sentence of death the 
proceedings are to be submitted to the 


High Court (in this instance the Court of 
the Judicial .Commissioner), and the sent- 
ence is not to be executed unless it is 
confirmed by the High Court. On the 
19th April 1916, the sentence on Dal Singh 
was confirmed by -the Court of the Judicial 
Commissioner “for the reasons given in 
judgment of this date’ on the 
appeal. 


Had the Court of Appeal simply taken 
the same course as the Sessions Judge and 
affirmed his judgment on the evidence on 
the record, it is evident that the convic- 
tion would not have been reviewed by this 
Board. For, as their Lordships have al- 
ready stated, there was adequate and proper 
evidence upon which that Judge could and 
did convict. The Judges in the Court of 
‘Appeal considered this evidence, and. did 
not differ on any material point from the 
view he took of it. But, apparently with 
the view of making their opinion still more 
conclusive, they went on, after examining 
the evidence of the witnesses and testing 
the eredibility of those called for the 
defence by referring to the discrepancies 
in the testimony of the witnesses on 
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which the Trial Judge had properly dwelt, 
to test that testimony still further by 
reading the earlier statements of these 
witnesses made to the Police and entered 
in the Police diary. In other words, 
they treated what was thus entered as 
evidence which could be used af all events 
for the purpose of discrediting these witnesses. 

In their Lordships’ opinion thig was plainly 
wrong. It was inconsistent with the provi- 
sions of section 172 of the Criminal Procedure 
Code. To use the diary for the purpose they did 
was to contravene the rule laid down in Queen- 
Empress v. Mannu (1), where a Fall Court 
pointed out that such a diary may be used 
to assist the Court which tries the case 
by suggesting means of further elucidating 
points which need clearing up, and which 
are material for the purpose of doing 
justice between the Crown and the accused 
but not as containing entries which can 
by themselves be taken to be evidence of 
any date, fact or statement contained in 
the diary. The Police Officer who made 
the entry may be confronted with it, but not 
any otber witness. 


The question which arises is, therefore, 
whether the improper use made of the 
entries by the Court of Appeal is a suff- 
cient reason why the Judicial Committee 
should recommend interference with the 
judgment and sentence. In their Lordships’ _ 
opinion it 1s not such a reason. They have al- 
ready stated thatthey have no ground for 
dcubting that the Trial Judge properly 
convicted and sentenced Dal Singh. ,He 
then had an appeal heard by the proper 
Court, and the sentence was confirmed by 
that Court. The conditions of the Code 
as to jurisdiction have thus been complied 
with. The Court of Appeal had before it 
evidence on which it placed reliance, and 
ou which it conld properly have based 
its affirmance and confirmation of the con- 
viction. It plainly went wrong in using 
the diary. Now itis true that error in 
procedure may be of acharacter so grave 
as to warrant the interference of the So- 
vereign, Such error may, for example, : 
deprive a man of a constitutional or 
statutory right to be tried by a Jury, or by 
some particular Tribunal, Or it may: have 
been carried to such an extent as to cause 
the outcome of the proceedings to be gon- 
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trary to fundamental principles which 
justice requires to be observed. Even if 
their Lordships thought the accused guilty, 
they would not hesitate to recommend the 
exercise of the prerogative, were such the 
case. But where the error consists only 
in the fact that evidence has been impro. 
perly admitted, which was not essential to 
a result which might have been come to wholly 
independently of it, the case is different. 
The dominant question is the broad one 
whether ‘substantial justice has been done, 
and, if substantial justice has been done, 
it is contrary to the general practice to 
advise the Sovereign to interfere with the 
result. The point in the present appeal is, 
therefore, whether, looking at the proceed- 
ings aS a whole, and taking into account 
what has properly been proved, the con- 
clusion come to has been a just one. 


In the result their Lordships will, there- 
fore, humbly advise His Majesty that the 
appeal should be dismissed. There will, 
as hitherto has been usual in such cases, be 
no order as to costs, 


. Appeal dismissed. 


CALCUTTA HIGH COURT. 
CriminaL Revision No. 730 or 1916, 
August 16, 1916. 

Present:— Sir Lancelot Sanderson, Kr., 
Chief Justice and Mr. Justice Smither. 
CHANDRA KUMAR GHOSE— 

~ PETITIONER : 
versus 
MOHENDRA KUMAR GHOSE— 


Orrosire PARTY, 

Local investigation by Magistrate, how to be held— 
Magistrate, duty of —Appeal—Appeilate Court, whether 
influenced by Trial Court’s finding of fact. 

If in trying a case it is necessary to have a local 
investigation, great care ought to be taken by the 
Magistrate who holds the local investigation to see 
that he is not approached by an outsider or allows 
“his mind to be affected by outside matters. [p. 317, 
col. 1.] 

The proper thing for him to do is to be attended 
by a vepresentative of either side for the purpose of 
identifying the points which are material in the case 
on the one side and the other, and he ought not to 
allow himself to enter into general conversation with 
the people of the neighbourhood about the case. [p. 
817, col. 2; p. 318, col. L) 


Where the main question in a case was a question 
of fact and the Trial Court's finding thereon was 
vitiated by an irregular local investigation: 

Held, that, as it was impossible to say that the 
Appellate Court had not been influenced by the Trial 
rit finding, the c case should be re-tried. [p. 318, 
col. 1. 


Criminal revision against the order cf tke 
District Magistrate, Chittagong, dated the 
2nd May 1916, affirming that of the Honorary 
Magistrate, Chittagong, dated the 3rd 
April 1916. 

Mr. J. M, Sen Gupta and Babu Tarakeswar 
Nath. Mitra, for the Petitioner, 

Babu Dasarathi Sanyal, for the Opposite 
Party. 

JUDGMENT, 


SANDERSON, C. J.—In this case we think 
that the Rule should be made absolute. 

lt isa small case—-the damage that was 
done was small; the fine that was imposed 
was small and the compensation that was 
awarded was small—and if it had not been 
for the fact that my learned brother and 
J, when we granted the Rule, thought that a 
question of principle was involved, we certuin- 
ly would not have granted it. But inasmuch 
as there was an allegation that the Magistrate 
who tried the case nad thought it right at 
the invitation of both parties to go and 
make a local inspection as to whether the 
Jand upon which the fruit trees were 
growing was outside the accused’s land or 
within the acecused’s land; and when he 
got there, he had a sortof indiscriminate 
talk with everybody who happened to be 
present there, which might or might not 
have affected his judgment in the case, we 
issued the Rule. The Magistrate in his 
explanation says: “I had talks with many 
persons including parties and their Pleaders 
and Muktears.’? But he says that he did 
not take any notes because he was not 
allowed to make any notes on the spot, as 
one of the Pleaders gave him to understand 
that the case would be surely compromised, 


We do not think that that is the proper 
way of trying a case. If it is necessary 
to, have a local investigation, great care 
ought to be taken by the Magistrate who 
holds the local investigation to see that he is 
not approached by an outsider or allows 
his mind to be affected by outside matters. 
The proper thing for him to do is to be 
altended by a reprosontaliye of either 
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side for the purpose of identifying the 
points which are material in the case on 
the one side and the other, and he ought 
not to allow himself toenter into general 
conversation with the people of the neigh- 
bourhood abont the case, It is quite true, 
as thu learned Pleader pointed out, that this 
case went on appeal to the superior Tribunal 
and that Tribunal came to the same decision 
as the Court of First Instance. But the 
Court of First instance came to the conclusion 
upon a most important point in the cass, 
which was a question of fact, after it’ had 
held this local inquiry and, when the main 
question ip the case isa question of fact, 
the Appellate Court must be naturally 
influenced to some extent by the finding 
of the First Court upon the question of fact. 
It is impossible for-us to say that the Ap- 
pellate Court was not influenced by the 
finding of the First Court upon the question 
of fact, and if the finding of the First 
Court was vitiated, then if may be that 
‘the finding of the Second Court was also 
vitiated. For these reasons it is safer to make 
this Rule absolute and direct thai the case 
be re-tried, unless the parties put their 
heads together and settle the dispute. 
Really, in a case like this, where the parties 
are related to one another and where the 
matter is such a small one, it is a great pity 
that farther expenses of litigation should be 
incurred. 
SMITHER, J.—I agree, 


Rule made absolute, 


SIND JUDICIAL COMMISSIONER'S 
COURT, 
CRIMINAL Apegan No. 70 or 1916. 
September 8,19 6. 
Present: —Mr. Hayward, J. C., and 
Mr. Crouch, A. J. O. 
SANWAN wald BUDHO AND OTHERS— 
APPELLANTS f 


VETSUS 


EMPEROR 
Penal Code (Act XLV of 1860), ss. 116, 114, 494-—~ 
Bigamy —Abetment—Consent of woman wot obtained, 
effect of—Offence~ Muhammadan Law—Marriage— 
Consent of bride, necessity of. 
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In order to constitute a valid marriage under the 
Muhammadan Law it is essential to obtain the free 
consent of the bride to the proposed marriage. [p. 
320), col. 1,] 

Therefore, persons abetting the celebration of 
a bigamous marriage to which the woman does not 
consent, should be convicted under section 116 and 
not under section 114 0f the Penal Code, inasmuch 
as the offence of bigamy is not fully completed 
without the consent of the bride. [p. 320, col. 1.] 


Appeal against the decisfon of the 
Additional Sessions Judge, Hyderabad. 

Mr. T. G. Elphinston, for the Appellants. 

Mr. E. Raymond, Public Prosecutor for 
Sind, for the Crown. 


JUDGMENT,.—This is an appeal against 
the decision of the learned Additional 
Sessions Judge, Hyderabad. The appellants 
are all Pariars with the exception of the 
mullah, and were living in their hauts 
about a mile or soaway from the residence 
of Syed Ghulam Mahomedshah, The appel- 
lant Hamzo has been convicted of -having 
abetted the re-marriage of Sahebzadi, also 
a Pariar, to himself during the continuance 
of her previous marriage with Syed 
Ghulam Mahomedshah. The appellants 
Allahdino, Sawan and Allahbachayo are 
the uncles of Hamzo, the former also 
being the father of Sahebzadi and the two 
latter being also the uncles of Sabebzadi. 
They have also been convicted of abetting 
this 2nd bigamous marriage. The appel- 
lant Ali Murad was the mullah alleged to 
have celebrated this 2nd bigamous marriage 
and has also been convicted with the rest 
under sections 494 and 114, Indian Penal 
Code. e 

Now, the real questions involved in this 
appeal are, (1) whether this 2nd marriage 
actually took place, and (2) whether the 
parties were aware of the previous marriage 
with Ghulam Mahomedshah. There can, in 


our opinion, be practically no doubt 
that the previous marriage had taken 
place sometime previously with Ghulam 


Mahomedshah. There was a large body 
of evidence as to this marriage which has 
been criticised before us in detail, and if 
seems to us to have successfully withstood 
these criticisms. No particular reasons 
appear in the face of the evidence of the 
witnesses for disbelieving them, and the 
general improbabilities suggested by way 
of eriticism have not impressed us in view 
of the fact that the witnesses were seen 
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and believed both by the assessors and 
the learned Additional Sessions Judge. On 
the contrary, the story of the witnesses 
appears to us to be probable enough in 
view of the fact tbat the father and mother 
of the girl Sabebzadi had been living at 
the residence of the Syeds for several 
years since the marriage of another daughter 
of theirs named Asia with Syed Ghulam 
Mahomedshah’s brother 
appears to us for these reasons that there 
sould be no gocd ground to doubt the 
correctness of the conclusions arrived at 
in this connection both by the assessors 
and the learned Additional Sessions Judge. 


But, as already stated, the real questions 
In issue are as to the celebration of the 
2nd marriage and as to the knowledge of 
the parties present at that celebration. It 
seems to us that that 2nd marriage has 
also been sufficiently established, or at all 
events, the formal celebration of that 2nd 
marriage. It has only half-heartedly been 
denied by the person chiefly interested, viz-, 
the appellant Ilamzo and his conduct at 
the trial indicated his anxiety to obtain 
possession of the, girl Sahebzadi. It was 
admitted by the girl Sahebzadi and direct 
evidence of celebration was given by her 
mother Bhawan. 
had been granted to the parties to take 
Sahebzadi temporarily back to their village, 
and there apparently they determined to 
marry her to one of their own caste. This 
was not without dispute for at the read- 
ing of the nikah, Bhawan strongly pro- 
tested on the score of the previous marriage 
with the Syed. Her statement has been 
corroborated by the fact that she was 
shortly afterwards turned out of her house 
by her husband, the appellant Allahdino. 
There were two other witnesses, the camelmen 
Kadu and Piru, who were alleged to have 
been attracted to the house by the noisy 
protests of Bhawan at the time of the 
nikah. They stated that they looked in 
and saw the celebration in progress and 
then went and reported the fact to Syed 
Ghulam Mahomedshah. There might be 
reason for hesitating to accept the evidence 
of these convenient witnesses, but they 
appear to have been believed by both the 
assessors and the learned Additional Sessions 
Judge. But, even if their evidence were 
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excluded, if seems to us that there would 
still be sufficient evidence remaining to 
satisfy us of the celebration of the 2nd 
marriage. There must besides that evidence 
be taken into consideration the conduct of Syed 
Ghulam Mahomedshah who, whether he 
obtained his information from the woman 
Bhawan or from the camelmen Kadu and 


Piru, proceeded without any undue delay 


to make kis complaint to the Magistrate. 
It seems tous difficult to understand how 
if he had not received reliable information 
of the 2nd marriage, heshould have taken 
upon himself to publish this slur- on the 
peace of his domestic honsehold in the public 
Courts of the Magistrates. It seem to us 
for these reasons that the celebration of the 
2nd marriage was rightly held to have been 
established by the assessors and the learned 
Additional Sessions Judge. 


There remains the other question, namely, 
that of guilty knowledge and with regard to 
that there can, in our opinion, be no doubt. 
The parties, as already mentioned, lived 
only a mile from one another and it is 
impossible to suppose that they could have 
been ignorant of the previous marriage of 
one of their girls to one of the neighbouring 
Syeds. But, apart from that, there was direct 
evidence to show that they must have 
known it. There was against the father, 
appellant Allahdino, the fact that he was 
actually present at the previous marriage 
and had continued to live many years there- 
after in the house of the Syeds There 
was against the appellant Sanwan the fact 
that he was one of those chiefly iasiru- 
mental in obtaining permission for the 
temporary return of Sahebzadi to her own 
people from the Syeds. There was against 
the appellant Allahbachayo the fact that 
he was living jointly with the appellant 
Sanwan and took an active part in suppress- 
ing the protests of the woman Bhawan 
at the time of the celebration of the 2nd 
marriage. There was against all the appel- 
lants the noisy protest of Bhawan on 
the score cf the previous marriage raised 
at the time of the celebration of the 2nd 
marriage. There can, in our opinion, be 
no question that in these circumstances, 
all the appellants were rightly held to have 
had full knowledge of the previous marriage 
at the celebration of the 2nd marriage by 
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the assessors and the learned Additional 
Sessions Judge. 

There has, however, been raised one 
question of law which requires attention 
and that is whether the appellants have 
rightly been sentenced under section 114, 
Indian Penal Code, instead of under section 
116, Indian Penal Code. The question 
arises in this way that if the 2nd celebra- 
tion would have resulted in a valid marriage, 
then the offence of bigamy which they were 
charged with having abetted would have 
been fully committed; but if the celebra- 
tion of the 2nd marriage would not have 
resulted in a valid marriage, then the offence 
of bigamy which they were charged with 
having abetted would not have been fully 
committed. Inthe former case they would 
have been liable to the punishment prescrib- 
ed by section 114 and in the latter only to 
the punishment prescribed by section 116, 
Indian Penal Code. Now in order that 
the nikah should constitute a valid mar- 
riage it would be essential that the con- 
sent of the girl should be obtained. There 
was, however, no direct evidence of Saheb- 
zadi’s consent and she herself alleged that 
she yielded unwillingly. Upon that plea 
she has been found not guilty both by the 
assessors and by the Additional Sessions 
Judge. It seems to us, therefore, that we 
ought to hold that the 2nd celebration would 
not have amounted to a valid marriage, as 
it was not. shown that it was performed 
with the consent of the girl Sahebzadi. In 
that view of the case the appellants should 
not have been punished with the punishment 
prescribed by section 114, but only with the 
punishment prescribed by section 116, Indian 
Penal Code. 


We must, therefore, dismiss these appeals 
and confrm the convictions, but, at the 
same time, modify the sentences. We 
accordingly reduce the sentence on appel- 
lant Hamzo to one of one year's rigorous 
imprisonment and the sentences on appel- 
lants Allahdino, Sauwan and Allahbachayo to 
sentences of nine months’ rigorous imprison- 
ment each and the sentence on the appel- 
lant Ali Murad to one of six months under 
sections 494 and 116 of the indian Penal 
Code. $ 

Convictions confirmed; Sentence modified. 
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BOMBAY HIGH COURT. 
Criminal Revision Apenication No, 274 or 
1916. 

November 23, 1916. 
Present:—-Mr, Justice Batchelor and 

< Mr. Justice Shah. 
Inre PANDU NAMAJI GAVANDE— 


APPLICANTS, 

Penal Code (Act XLV of 1860), s. 198—Perjury— 
Deposition, false statement in, correction of, before close 
of examination— Sanction—Discretion of Court — 
Criminal Procedure Code (Act F of 1898), s. 195. 

The essence of the offence of perjury consists in an 
attempt to mislead and deceive the Court. [p. 322, 
col, 1. 

The deposition given by a witness must be” read 
as a whole and a witness must always be given an 
opportunity of correcting any answer made by him. 
[p. 321, col, 2.] 

Where, therefore, a witness makes a false statemont 
and subsequently corrects it in the course of his 
examination, itis undesirable that he should be sub- 
jected to a prosecution for perjury as he withdraws 
the lis and leaves the Court under the impression of 
the truth. [p. 321, col. 2; p.322, col. 1 | 


Queen-Empress v, Gopal, (189)) Unrep. Or. C, 
502, referred to, 


_ Criminal application for revision from an 
order passed by the Sessions Judge, Thana, 
revoking the sanction granted by -the As- 
sistant Judge, Thana. 

Mr, Strangman, (with him Mr. G. 8. Rao), 
for the Applicants. 
Messrs. Sefalvad and Ooyaji, (with Messrs. 

W B. Pradhan and Crawford, Brown $ Oo), 
for the Opponent. 


JUDGMENT, 

BATCHBLOR, J.—This application arises in 
the following cireumstances:-— 

The applicants are, or were, certain tehants 
of the opponent Muhammad Ismail Muham- 
mad Abdulla, who is described before us as 
enjoying the title of Khan Saheb and the 
dignity of an Honorary Magistrate. In a 
prosecution of the applicants before the 
Sessions Court, the opponent in the course 
of his deposition made upon solemn affirma- 
tion the following statements: Answering 
the question whether he had been instru- 
mental in financing the prosecution through 
his clerk Narayan, he said: “I did not 
send him (Narayan) to instruct the Pleaders 
from the commencement. I am not con- 
cerned with the resalt of the case. © Hasu 
Ram Patil pays Mr. Rege, Pleader, and also 
the other complainant Bala Ramji, ete. The 
karkun did not come here to instruct Mr, 
Rage, I did not retain any Pleader for this 
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case before the first class Magistrate. I 
do not know that they (z.e. the Pleaders) 
were paid each Rs. 50 per day. I have 
nob spent a single pie for this case, Ido 
not know whether my karkun went to 
watch the case before the first class Magis- 
trate. I donot know whether he went to 
give instructions to Mr. Jamshedji and Mr. 
Kaka Patil At Alibag.” After those state- 
ments were sworn to, and while the oppo- 
nent’s deposition was still unfinished, the 
Court rose for lunch and on its re-assembl- 
ing the opponent’s clerk Narayan was forth- 
with put into the box instead of the 
opponent, From Narayan’s evidence it was 
manifest that the foregoing statements of 
the Khan Saheb and the Honorary Magis- 
trate were false in fact and false to his 
knowledge. This, therefore, was put to him 
when he was re-summoned to the witness- 
box, and being thus confronted with the 
evidence of Narayan he said: “I admit what 
I stated this morning about these facts is 
not true. It is also not true that I did 
not know, as I stated above, about Nara- 
yan’s coming here and engaging Mr. Rege, 
etc.” The learned Assistant Sessions Judge, 
Mr. J. A. Saldanha, being satisfied that 
there was prima facie ground for prosecuting 
the opponent for perjury in regard to his 
first statement, granted sanction for that 
prosecution. The sanction, however, has 
been revoked by the Sessions Judge, Mr. 


C. N. Mehta, who was of opinion thatit. 


was inexpedient that the prosecution should 
proceed, 


The point is thus put by Mr. Saldanha 
and put, as it seems to me, with perfect 
fairness. “The opponent Khan Saheb had 
to confess that he had deputed his karkun 
Narayan Waman Deshpande to engage 
Pleaders both at Alibag and here and suppli- 
ed him with funds to pay those Pleaders. 
But this confession was extracted from him 
by Counsel for the accused after he had once 
forsworn all connection or concern in the 
prosecution and trial, when he was brought 
face to face with the testimony of his 
karkun to the contrary.” That is the des- 
cription by the learned Judge who gave 
the sanction, 

Now this is the description by the learned 
Judge who reyoked the sanction, Mr. O. 
N. Mehta: “It seems to me,” he saya, 


2] 


INDIAN OASES. 


321 


“that thera are prima facie grounds for 
believing that the applicant deliberately and 
intentionally made the statement referred 
to in paragraph 6 of the lower Court’s 
judgment and that according to his own 
admission in the course of the same de- 
position later on, that statement is untrue. 
It was not a statement inadvertently or 
hastily made in the course of his cross- 
examination; but questions after questions 
were put to him on the same point and 
there can be no doubt that he deliberately 
replied to them, and that he was at that 
time determined not to admit that he was 
financing the litigation, althoughin fact he 
had been doing so,” 

This is the state of the facts, and these 
facts have not been challenged in the argu- 
ment before us. They stand indeed upon 
the express admigsion of the opponent him- 
self, and upon his own admission I have, 
on the record now before us, no doubt but 
that the original denial of financing this 
litigation was false and intentionally false, 
and that the retractation of that denial 
was prompted by the circumstance that it 
became impossible further to persist in it 
after its falsehood had been disclosed by the 
opponent’s own clerk. 


In this state of facts we have had from 
Mr. Strangman a particularly forceful and 
persuasive argumant with which I am my- 
self much in sympathy. But the question 
before us is not one of sympathy, but of 
ihe exercise of our judicial discretion in 
accordance with the established practice of 
this Court, unless some overwhelming reason 
should exist for departing from thet practice. 
I am not aware of any such overwhelm- 
ing reason, snd we muat, therefore, I think, 
aahere to the practice. That practice upon 
this point was laid down so long ago as 
1890 by Mr. Justice Birdwood and Mr. 
Justice Jardine in (Qlueen-Hmpresa v. Gopal 
(1), where the learned Jadges observed that 
a deposition must be read as a whole and 
a witness must always be given an opporiu- 
nity of correcting any answer given by 
him. The present case does not, I think, 
in law substantially differ from a case of 
more frequent occurrence where a witness, 
having madg a false statement, is cautioned 


(1) (1890) Unrep. Cr. C, 502. 
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by the Trying Judge and is informed of 
various circumstances which seem to estab- 
lish the falsehood of that statement; and 
the witness after such caution acknowledges 
that his earlier statement was false and 
corrects it, In such circumstances, speaking 
_within my own experience, I bave not known 
-any case where any Judge has thought it 
desirable to subject such a witness to a 
sprosecution for perjury. And that a Judge 
should refrain from such directions seems 
to me not unreasonable, when it is remem- 
‘bered that the essence of the offence of 
perjury consists, as I take it, inan attempt 
to mislead and deceive the Court. In such 
& case, as we have here, it cannot be truly 
-said that the opponent left the Court 
under the lie with which- he began by 
attempting to deceive it. On the contrary, 
before his deposition was finished, he with- 
drew the he and left the Court under 
the impression of the truth. ‘Ht may well 
be, and in this case [ think is, the fact 
that his motive in thus withdrawing his lie 
was a motive which does him no credit, 
That, however, is not, it seems to me, a 
decisive consideration upon this question of 
discretion. 
. On the whole, therefore, though the case 
is a bad one of its kind, I am not prepared to 
, say that we should be justified in altering the 
‘ practice which has apparently prevailed in 
“this Court since 1890 and in reversing the 
lower Court’s order made in the exercise of 
its discretion. 

I would, therefore, discharge the Rule. 

But at the same time, I think that it is 
expedient to afford the Government an 
opportunity of reading this record and of 
considering whether a person who on his 
own showing has deliberately attempted 
to mislead a Court of Justice in an im- 
portant case is fit to continue the exercise 
of the powers of an Honorary Magistrate. 
I think, therefore, that copies of Mr. 
Saldanha’s judgment, of Mr. Mehta’s judg- 
ment and of the judgment of this Court 
should be forwarded to Government for their 
consideration. 

SHAH, J.—Iam of the same opinion. 

Rule discharged, 
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PUNJAB CHIEF COURT. 
ORIGINAL Criminat Case No. 1 or 1916. 
July 28, 1916. 
Present:—Sir Donald Johnstone, KT, 
Chief Judge. 

EMPEROR —PROSECUTOR 


YEN GUS 


BROWNING— AcOovsED. 

Evidence, circumstantial, value of—Murder case— 
Jury, duty of—Benefit of doubt—Penal Code (Act XIV 
of 1560), 8. 302, 

In a murder case where there is no direct evidence 
against the prisoner but only the kind of evidence 
that is called circumstantial, the Jury has a two-fold 
task. They must first decide what portions of the 
circumstantial evidence have been established and 
then see whether they constitute sufficient proof, ¢.e., 
whether the facts proved exclude the possibility that 
the deed was done by some other person, and if they 
have doubts they must let the prisoner have the 
benefit. [p. 323, col. 2; p. 828, col. J. ] 


The Government Advocate, for the Crown, 
Mr, Saunders, for the Accused. 


CHARGE TO THE JURY.—Srr Donatp 
JOHNSTONE, O. J,-Gentlemen of the Jury,— 
We have now arrived at the last stage 
of a very painful case. Before l begin 
my regular charge I want to refer 
to a paper that has been pnt into my 
hands this morning. It is an extract 
from the King’s Regulations. It appears 
that in the mind of one or more of the 
Jury there is an idea that the prisoner has 
not been perhaps treated quite fairly because 
these Regulations may not have been com- 
plied with. The Regulation runs something 
like this:— l F 

“When a soldier is charged with an 
offence before a Oivil Court near the 
station where his unit is quartered, an 
officer will be detailed from the unit to 
attend and watch the proceedings. If the 
prosecution takes place at a distance the 
case will be submitted to the Divisional 
or Brigade Commander of coast defences, 
who will decide whether it is advisable 
for an officer to be present, and, if so, ~ 
whether the officer shall be detailed from 
the soldier’s unit, or from some other unit 
near the place of trial. In the latter case 
the O. ©. the soldiers unit will arrange 
with the O. O., the troops at the station 
from which the officer is to proceed, for- 
warding all necessary information and 
documents for the use of the officer attending 
the Court.” 
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The military authorities haye not sent 
an officer to watch the ease, but have 
engaged an able Counsel, Mr. Saunders, to 
Icok after his interests. In my cpinion, 
therefore, the prisoner has been sufficiently 
taken care of. 

I suppose you all know the relative 
positions of yourselves and myself on such 
an occasion‘ as this. It is your business 
- to give the verdict. The law requires me 
to state to you what the law is bearing 
on the case, and to comment upon the 
evidence that has been produced, and to 
do what I can to guide you to a correct: 
decision. It is notfor you to follow exactly 
my views. You have got to make up 
your own minds, but without any undue 
vanity I think it is open to me to say 
that I probably have more experience than 
any of you in dealing with complicated 
evidence and in weighing the merits of a 
prosecution and the merits of a defence. 
‘Therefore, it is In no way derogatory to 
you to take advice from me, and, where 
your mind is not perhaps quite clear, to 
take it that my opinion may be the right 
one on any particular point, I am nob 
going to tell yout whether I consider the 
prisoner guilty or not guilty. That is not 
my business. With these preliminary re- 
marks I will now state to you what my 
eharge is. 


The accused in this case has been 
charged with the murder, on the 13th 
April 1916 at Ambala Cantonment, of 
the wife of Staff Sergeant Tiver. You 
have heard the evidence given, you have 
heard statements on certain points by 
the prisoner, and you have listened to 
addresses by able Counsel. After you have 
heard what I have to say, it will be your 
duty to apply your minds to two vital ques- 
tions and to give plain and unequivocal 
answers to them. These two questions 
are: — 

(a) Was Mrs. Tiver murdered? 

(b) If so, are you ‘satisfied that the 
prisoner killed her? 

As regards the first question practically 
no difficulty arises. The evidence of -the 
Doctor Captain Moynan and of the witnesses 
who saw and have described the condition 
of the body, makes it clear that the 
unfortunate woman died by strangulation 
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caused by the pressure of human hands. 
1 think yon will take it as an unavoidable 
inference that the offender, whoever he was, 
intended to cause death; and the law is clear 
that unless that offender can shew that he 
is protected by one of the exceptions to 
section 800, Indian Penal Oode, the offence 
committed is murder in the first degree 
and cannot be treated as culpable homicide 
not amounting to murder. I will now 
read to you those exceptions and you will 
see that the prisoner has not even pleaded 
any of them, much less proved any of them. 
Tt follows that, if you find that the pri- 
soner killed Mrs. Tiver, you are bound to 
return a verdict of guilty of murder, and 
give no lesser or qualified verdict. . (Excep- 
tions read and explained). 

In the address of prisoner’s Counsel ex- 
pression was given to certain apprehensions 
as to the possible effect on your minds 
of arguments that might be put forward 
by the learned Government Advocate after 
the mouth of the prisoner’s Counsel was 
shut. The defence having elected to tender 
evidence, the law gives the prosecution the 
final reply, and you are not only entitled 
but bound to give due weight to what Mr. 
Bevan Petman has put before you. He 
has merely done his duty, and has, in my 
Opinion, taken no unfair advantage of his 
position, though I may be obliged to criticise 
some of his contentions. You must not take 
as gospel all he says merely because he says it, 
nor must youslavishly follow the opinions I am 
going to express. Jt is for you to weigh 
all things and form an independent opinion, 
duly considering the heavy responsibility 


: that lies upon you. 


In a case like this, in which there is no 
direct evidence against the prisoner, but only 
the kind of evidence that is called sireum- 
stantial, you have a two-fold task: you 
must first make up your minds as to what 
portions of the circumstantial evidence 
have been established, and then when you 
have got that quite clear, you must ask 
yourselves, Is this sufficient proof? Do 
the facts proved exclude the possibility 
that the deed was done by some other 
person? It is not sufficient to say, “If 
accused is not the murderer, I know of 

There is some evidence 
and none against any 


-— 


against him, 
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one else. Therefore, I will find him guilty.” 
Such a line of reasoning as this is un- 
sound, for experience ahews that crimes are 
often committed by persons unknown who 
have succeeded in wholly covering their 
tracks. I repeat that you must be satis- 
fied that it is impossible that the deceased’s 
own servant did the deed, and thatit is 
impossible ib could have been done by 
some unknown person, who has vanished 
and left no clue. 
more in accordance with the authorities 
and more in accordance with the tradi- 
tions of English Law, than that put forward 
by the learned Government Advocate which 
1 took to be that you should convict if 
you thjnk accused’s guilt probable. 

- Hints have been thrown out that the 
Police have pressed hardly upon the acous- 
ed and have, in a manner not altogether 
fair, brought up against him admissions 
and remarks made by him from time to 
time. Now it seems to me idle to talk of 
officers such as Mr. Tomkins and Mr, 
Wilkin consciously doing anything unfair; 
but nevertheless I would like at this stage 
to make an observation regarding their 
part in the case. They have produced 
evidence of the prisoner’s conduct during 
the trying period from 13th to 29th April, 
but we have no picture of his behaviour 
generally through that time. We have a 
very few acts of his, supposed to tell 
against him, singled out, and from them we 
are asked to draw the conclusion that he 
had a guilty conscience and was constant- 
ly shewing it by his acts. I would like 
to warn you against a mistake compar- 
able to that aman would make who conclud~ 
ed, on seeing two or three red pieces pick- 
ed out of a mosaic picture, that the 
picture was all or mostly red. I have said 
we have no picture of his behaviour general- 
ly but we have this in evidence that he 
was very kind to, Tiver after the affair, 
that Tiver is convinced he is innocent, 
and that Mr. Beaty frankly admits tbat 
accused’s grief and horror on the 13th April 
at Tiver’s house were genuine and not 
acting. 

‘Now of what does the evidence against 
the prisoner consist P The firat witness 
I will notice is Kalia bearer. ° He proves 
nothing against the prisoner specifically, as 
his statement merely shews that hia mis- 
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tress must have been killed during his 
absence, z.¢., between 2 and 4-45, and 
probably some time before the latter hour, 
as ants were crawling on her face. The 
question then naturally is, what was 
prisoner doing between 2and 4-45? This 
period, I may mote, was . probably 
the period within which the murder was 
done, for rigor morits had set in, and the 
best authorities give the average time for- 
that to begin in India as two hours. The 
first witness who says anything about this 
is Beedham, trainer, who says accused on 
the evening of the 18th told him he had 
come home tired, thought of going over to Mrs. 
Tiver for tea and so forth, but did not. 
Apparently accused did not say when he had 
got home, so that the evidence is of little 
jm portance. 

The next is Mangru, mali, prisoner’s 
servant, who wassent by his master for beer 
at 12-30, took a letter for him to the office 
and returned at 2-15. He says he called to 
the Sahib from the verandah and on getting 
no answer concluded he was asleep, so went 
to his house in the compound fora drink and 
then to work in the garden. The other 
important things in his evidence are that 
prisoner used to lie down in the afternoon 
between 2 and 4, and that witness, working 
in full sight of the way between deceased’s 
and accused’s quarters, did not see accused 
come or go between them, The prosecu- 
tion wish to use this deposition as proof 
that at 2-15 the prisoner was away but, 
even if you take the time as exact, which 
may be alittle rash, you must consifler the 
possibility that prisoner was asleep or dozing 
and did not hear the eall, which the witness 
says was nota loud one, and you must not 
lose sight of the fact that the witness did 
not see his master outside, coming or going. 
No doubt prisoner, in one or two admis- 
sions proved against nim, said he was lying 
down, reading, It is for you to say whe- 
ther this negatives the idea of temporary 
sleep. 

With Mangru mals evidence naturally 
goes that of Pancham, prisoners cook. 
He says he saw the Sahib at 3380 ‘and 
made tea for him, which he drank at 4 
o’slock. When this witness returned, 
according to his custom, from the bazar at 
2-30, Mangru, he says, told him the Sahib 
ewas in, and after that be saw Mangru 
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in the garden working. After tea the Sahib 
asked him to rub his shoulder, and he 
did so with some stuff out of a bottle, 
Mrs. Browning, as a defence witness, says 
her husband was rheumatic and used to be 
rubbed with mustard oil. This witness 
also says that when the Sahib lay down 
of an afterpoon, he used- to sleep. Habi- 
_ tually making tea between 3and 4 and taking 
it to the prisoner, he would have ample 
opportunity of knowing his ways. It is 
for you to say if it is proved that. the 
Sahib was absent at 2-15 or absent at all. 
1 think in the interest of the accused I 
should bring to your notice the fact, not 
referred to in the address of Counsel for 
the defence, that Pancham and Mangru 
were not approached by the Police and 
examined till 23rd April; and yet aceused, 
who is said to have gone about destroying 
evidence against himself and so forth, does 
not seem to have made any attempt to 
persuade these two servants of histo stretch 
a point and say they saw himat 2-45 and 
3 and so on, which would probably have 
been an easy task. 

The next witness who speaks of prisoner's 
movements that day, Babu Kishen Lal, 
is unimportant, as prisoner admits he 
did not go back to office in the afternoon, 
Then Beaty, Police Inspector, and Mr. 
Tomkins, D. I. G., speak to prisoners ver- 
sion of his movements and halts that day, 
It seems to me to be entirely in keeping 
with the case for. the defence; came home 
afer 12, sent for beer at J, lay down till 
3-30, had tea and got shoulder rubbed. 

This completes the evidence as to the 
prisoner’s whereabouts on the fatal after- 
noon, except that it has come out in evi- 
dence that at one side across the road 
was a cabstand whence the ground between 
deceased’s house and accused’s house was 
visible, and at the other side certain 
workshops with men habitually at work. 
Presumably the Police have enquired: whe- 
ther any man at these two places saw 
prisoner that afternoon coming or going, 
but they have called no evidence on the 
point. The Government Advocate argues 
‘that the murderer, whoever he was, was not 
seen and that the failure to produce evi- 
dence is thus of no importance. But I think 
you ought to consider two points, first, 
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“prisoner is an important person locally and 

no doubt wellknown by sight in that 
part, persons questioned may have seen 
and forgotten a stranger they saw passing 
but would not have forgotten accused: 
secondly, the real murderer may have ap- 
proached and left deceased’s house from the 
side away from accused’s quarters and so 
away from cabstand and workshops. 

I would like next to deal with the 
matter of the wounds. on prisoner’s left 
fore-arm. Here we have the evidence of 
Col. Lane, then Civil Surgeon, Ambala; 
of Captain Moynan, R. A. M. C.; K. B. Abdul 
Hakim, Deputy Inspector, C, I. D.; Mr. 
Beaty, Police Inspector; Mr. Tomkins, 
D. I. G, Police; the prisoner’s own state- 
ment in this Court and the deposition of 
his wife, as witness for defence. Captain 
Moynar, who says he made a close exami- 
nation of the marks, says these were 
mosguito bites and aleo scars of old injuries 
some days old. Col. Lane, who examined them 
on 28rd or 24th April, ten or eleven days 
after the murder, says he saw 5 nail marks; 
he has not been cross-examined. The 
Deputy Inspector Abdul Hakim can only say 
that, en route to get remand on 23rd April, 
prisoner had been arrested the previous 
day—-prisoner said on enquiry that the 
marks were mosquito bites. This witness 
had seen the marks often, beginning from 
day of murder, as prisoner had habitually 
gone ‘about with sleeves rolled up. It is 
legitimate for the defence to ask if this 
shews guilty conscience. It strikes one that 
nail scratches, still clearly identifiable as such 
ten or eleven days after infliction, would be 
a painful memento of the crime not possible 
to be overlooked by the sufferer; and it is 
for you to say whether the offender, talking 
from an early stage about being suspected 
and so forth, would flaunt in the eyes of 
the Police and the publie the injuries he 
had received in the fatal straggle. Mr. 
Beaty noticed the marks and thought they 
were teeth marks, but he did not make an 
examination as open investigation against 
accused was not then being made. Mr, 
Tomkins’ contribution is that Captain 
Moynan suggested reference to Col. Lane, 
and that on 2ith, prisoner volunteered that 
they were nail-marks and bad been made 
by his wife in play a week before she 
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left Ambala. Lastly, both the acaused and 
his wife say in Court that the marks were 
done by her in play two or three days before 
she left Ambala. Now I cannot help think- 
ing that, apart from accused’s own admission 


and his wife’s story, it might not be 
easy to accept the theory of nail-marks 
at all, for Moynan said they were 


insect bites. Beaty thought them teeth marks 
and Col. Lane, the latest examiner, said nail- 
marks; but perhaps, as accused has himself 
accepted the nail theory, we can safely 
accept it too. But this by no means finishes 
the matter. Moynan twice says he carefully 
examined the deseased’s fingers and nails, 
on 13th before the body was moved, to see 
if there was any skin or blood or anything 
on them and found nothing, The 
Government Advocate deplores the fact that 
no direct opinion was obtained from any 
medical man as to whether, after scratching 
with the nails, the nails would shew skin 
or blood of the person scratched; but per- 
haps you will think with me that Moynan 
seemed to have no doubt on the point. I 
say Moynan appears to have had no doubt 
on the theoretical question, because, without 
having seen prisoner’s arm, he at once 
looked for skin and blood on deseased’s 
nail. I put it to you whetker nail scratshes 
so serious as to be noticeable to every 
casual observer, and to be identifiable as such 
ten days after infliction, could be made with- 
out some skin or blood being detached and 
sticking to the offending nails. If you 
answer this question in the negative, it seems 
almost to follow that, whoever did scratch 
the prisoner, it was certainly not the de- 
ceased; and so the scratches disappear from 
the case. 


As regards the motive for the crime, 
the prosecution theory is that prisoner, 
though he had admittedly no encourage- 
ment from deceased, a perfectly well, be- 
haved young wife, went to the house, soli- 
cited her, attempted rape and, having failed, 
murdered her to save himself from the 
consequences. Such things have happened ; 
no one can say they are impossible, but 
the evidence must be examined to see if 
they are in this case probable or improb- 
able. Accused himself was a merried man 
' of eleven months’ standing, with a wife whom 
we haye all seen in Court. She had only 
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gone away on a short visit, and in her 
absence this happens. There is not a 
particle of evidence to shew the existence 
of any improper feelings on the part of 
the prisoner towards his friend’s wife, his 
friend evidently harbouring no such 
suspicion. At the same time men do 
extraordinary things at times ynder sudden 
temptation; and it is for you to say what — 
value should be attached to the circum- 
stance that here an apparently respectable 
man, holding a responsible appointment 
and married to an attractive and devoted 
wife, is charged with a cruel and dastardly 
crime against the wife of an intimate 
friend, in respect of whom heis not even 
alleged to have had previously any grudge 
or any improper feelings. I ought not to 
omit to remind you that a spot of semen 
was found .on the drawers worn by the 
deceased, and the husband says he was 
not responsible for that. This may go 
some way towards showing that rape was 
attempted, but in no way necessarily con- 
nects accused with the crime. 


Next, I would draw your attention to 
history of the aocoused’s trousers. 
They have been so much discussed that I 
need not go in detail through the evidence. 
You will remember that they were made 
by Muhammad Ismail tailor for the prisoner, 
if you believe that witness—and I can 
suggest no reason why you should not. 
Then you know how Ananta dhobi got 
them to wash, and how Dina dhobi and 
Ananta took them to Beaty, how alf three 
professed to see blocd marks partially 
washed out, how the washed parts smelt 
of carbolic, a soap used in the Browning 
household, and how, while the Lahore 
Chemical Examiner found blood on them 
but no semen, the Caleutta Serologist found 
blood, without being able to say whether human 
or noti and saw seminal stains. Now articles 
are usually sent to Caleutta to have them 
tested for human as distinguished from 
other animal blood and not for semen 
detection, The report says not semen bnt 
seminal stains, and in these circumstances 
it seems to me fairly arguable that there 
was no semen—as the Lahore Examiner 
say3s—but merely stains that looked like 
semen. Again, even if it was semen, accused 
is, a young and lusty fellow, and the 
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pollution may have occurred independently 
of the alleged crime. 

Mr. Bevan Petman says the prisoner 
must have tried to wash off the blood 


with carbolic soap, and then finding he, 


eould not make a good job of it, gave 
them to Tiver’s dhobi. The accused says 
he did not give them but found Tiver 
doing so ard acquiesced and promised a 
tip to the dhobt. He also tells a long 
story as. to how blood came on the trousers; 
but the weak point of all this is that no 
questions were put in this sense to Tiver 
or the dhobi. You may, therefore, find it 
necessary to reject these statements of the 
accused as false, and this would make 
undoubtedly a serious blot in his defence; 
but it must not le forgotten an aceused 
person isin a peculiar position, that he 
is under no obligation to speak the truth, 
and that even innocent persons under trial 
have been known to put up false defences. 
Primarily an accused person must be 


convicted, if at all, on the prosecution 
evidence. 
Accused is said to have given himself 


away by his conduct from the day of the 
murder onwards. The most important incident 
reliad on by the prosecution in this con- 
nection is that accused, coming in with 
Tiver to the room where the body lay, 
presently said—“where is the bag”? And 
on return to the room, after both had gone 
to search and had failed to find it, 
accused is thought—for Tiver is not quite 
certain—-to have first pointed ont the 
ashes inthe fireplace. The prosecution use 
this incident to suggest that the accused, 
having done the murder, planned to divert 
suspicion from himself, gof the bag and 
burnt it so as to suggest theft, and that 
then ha was so keen that the evidence he 
had fabricated should not be overlooxed 
that he could not refrain from himself 
referring to the matter instead of letting 
Tiver see it for himself. On the other hand 
the accused offers an explanation, which, 
I must confess, seems to me not open to 
strong objectior; it -is,in brief, that, since 
the theft of January from their cash box, 
the Tivers kept their money in that bag 
and always took it out with them; that 
accused had many opportunities of seeing 
this; that he at once thought the murderer 
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must have been a thief and so asked about 
the money, 7. 6, the bag; and even if 
accused did first detect the ashes and 
remains of the. bag in the fireplace, it was 
all visible enough to any one looking about, 
forthings All of this is substantially con- 
firmed by Tiver himself. 

The only other incident worth talking 
about, which is said to give accused away, 
is related by Tiver, who says that, when 
Mrs. Browning returned home on 21st April, 
accused said to her: “If you had been 
here perhaps this would never have happen- 
ed.” This might mean, as it stands, “I 
would not have gone and killed her;?” but 
Tiver says this is not so, for accnsed in the 
same breath said, “We might all have teen 
together,” ` 

The statements made by the accused in his 
own defence are not evidence. They deserve 
perhaps consideration by the Jury but they 
are notevidence. You may, therefore, find it 
necessary to reject them as false. Of course 
we have to take evidence as we find it. 
The evidence is that the prisoner said, 
“If you had been here perhaps this would 
not have happened. We might have been. 
together.” But I do not think if is wrong 
to take some account of the impression 
made upon the ming of the listener, Tiver, 
by the remark. When he was asked: did 
he mean he might have refrained from 
doing the murder? His answer was, as you 
heard, very emphatic. Nothing of the kind. 
There are some other pieces of evidence on 
the record: It is not necessary for me to 
go through them. 

There is a certain amount of formal 
evidence, such as making of the plan, doing 
up of parcels, the taking of the body to 
the mortuary-and so forth, but I think 
that after this long and careful trial to 
which you have given great attention it 
is not necessary for me togo into further 


details. And now I think I have said 
enough. 

lt is for you to make up your own 
minds, always remembering the rules T 


laid down at the beginning of this charge 
and which I now state in different 
Janguage—Convict, if you are satisfied 
that so much has been proved against 
prisoner, that the possibility .of another 
person being the murderer js exsluded, 
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Otherwise acquit; and if you have doubts, 
let the prisoner have the benefit. 

[The Jury returned a verdict of not guilty and the 
accused was acquitted, — Ed. | 


PATNA HIGH COURT. 
URIMINAL Revision No, 22 or 1916. 
April 5, 1916. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
RASH BEHARI SINGH AND orasrs— 
SECOND Party—A PPLICANTS— PETITIONERS 
versus 
EMPEROR ON TAR COMPLAINT OF 
JAGNARAIN RAI AND OTHERS — lsr Party 

_  ,. —Opposite Parry, 

Criminal Procedure Code (Act Vof 1898), ss. 144, 
145, 107, 486, 487—Order striking off proceedings under 
ds. 144, 145 or 107—District Magistrate, whether can 
interfere—Revision, 

Certain persons applied io a Magistrate to take 
action against the petitioners under section 107 or 144 
ör 145, Criminal Procedure Code, The latter, on 
receipt of the Police report, struck off the proceedings 
declaring the application to be frivolous and 
vexatious. The complainant then applied to the 
District Magistrate for revision, who remanded the 
cake tothe Magistrate for proper determination of 
the question of legal possession under section 145: 

Held, that the District Magistrate had no authority 
to revise the order of the Magistrate in the matter 
and could not direct him to take action under section 
145 of the Criminal Procednre Code. 

Kailash Chandra Pal v. Kunja Behari Poddar, 24 
C. 391; 10. W. N. 393; 12 Ind. Dee, (N. s.) 928, 
referred to. 

Revision against the order of the District 
Magistrate, Shahabad. 

, Mr. Muhammad Hasan Jan, for the 
Petitioners. 

JUDGMENT.—On January 13th 1916, 
Jagnarain Rai and others applied to a 
Sub-Divisional Magistrate to take action 
against the present applicants under sec- 
tion 107 or section 144 or section 145 of 
the Criminal Procedure Code. The applica- 
tion was sent to the Police for enquiry 
and report and the Police submitted a 
report on February 6th. Three days later 
the Sub-Divisional Magistrate struck off the 
proceedings, declaring the application to be 
frivolous and vexatious. Jagnarain Rai 
and others then applied to the , District 
Magistrate for revision of the order of 
the Sub-Divisional Magistrate and the 
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District Magistrate passed the following 
order: — 

“The case is remanded to the Sub- 
Divisional Officer for a proper determina- 
tion of the question of legal possession 
under section 145, Criminal Procedure 
Code, after hearing the Government Pleader 
representing the Collector in this matter. 
The crops must be attached under section 
145 (4), Criminal Procedure Code, immediate- 
ly and kept until the disposal of the case. 
The Sub-Divistonal Officer shculd issue 
orders for this at once.” 

The District Magistrate had no authority 
to revise the order of the Sub-Divisional- 
Officer in this matter and certainly could 
not direct him to take action under sec- 
tion 145 of the Criminal Procedure Code: 
The present case is not unlike that of 
Kailash Ohandra Pal v. Kunja Behari Poddar 
(1}. We set aside the order of the District 
Magistrate as set out above. All proceedings 
taken by the Sub-Divisional Officer under 
order of the District Magistrate are also set 
aside. 


Order and proceedings set aside. 
(1) 24 0. 391; 10, W. N. 893; 12 Ind. Dec. (N. 8.) 
928, ' 
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PUNJAB CHIEF COURT. 
Criminar Revision No 1308 or 1915. 
July 1, 1916. 
Present:—Mr, Justice Scott-Smith. - 
EMPEROR- —PROSECUTOR— PETITIONER 

Versus bi 


AMAR SINGH—Accusep—Opposite PARTY, 
Workman's Breach of Contract Act (XTE of 1859), s. 
2-——Complaint after work has been completed — Offence. 
The provisions of the Workman’s Breach of Con- 
tract Act do not apply to a case in which the work 
stipulated to be done has been completed. 
In the malter of Anusoori Sanyasi, 28 M. 37,2 Cr. 
L. J. 14°; 1 Weir 67), relied upon. 


Case reported by the Sessions Judge, 
Gujranwala, with his No. 730 of 3rd August 
1915. 

FACTS.—One Amar Singh was corvicted 
under section 2, Act XIII of 1859, for 
neglecting to perform an earthwork contract 
for which he had received advances from 
Mela Ram vontractor, and sentenced to one 
month's rigorous imprisonment. 

GROUNDS.—(a) The defence was that 
Amar Singh was a sub-contractor, see 
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Pir Bakhsh v. Imcm Din (1), and a witness 
appeared to substantiate it. The complainant 
ought to have shown that he was a workman; 

(b) the Canal Sub-Overseer Ram Sarup 
proves that the work is not in progress 
but has been completed, see In the matter of 
Anusoori yv. Sanyasi (2), and 

(c) the work having been done by 
others the complainant has lost his right 
to recover under tbe Act. 

It seems to me that there is a dispute 
over rates and that the matter is one for 
a civil suit. I bave admitted Amar Singh 
to bail. I forward the files to the Chief 
Court with a resommendation that the 
proceeding be quashed. 

ORDER.—The proper ENE has not 
been followed and as the work has been 
completed, the ruling cited by the learned 
Sessions Judge, viz., In the matter of Anusoort 
y. Sanyast (2), is authority for holding that 
the Act does not apply. 

The Magistrate has not arrived at any 
finding as to whether petitioner was a 
workman or a sub-contractor, If so 
advised, complainant bas a civil remedy. I 
set aside the Magistrate's order and 
discharge the accused. 


Revision accepted, 
(1) 28 P. R. 1908 Cr; 9 Cr. L. J. 107. 
(2) 25 M. 37; 2 Cr. L.J. 149; 1 Weir 671, 


UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT, 

Criminar Revision. No. 429 on 1916. 
November 2, 1916. 
Present:—-Mr. Saunders. 

T, K. KESVAIBR AND OTHERS— 
ÅPPLICANTS 
VETSUS 
EMPEROR—Oprosire PARTY, 

Burma Gambling Act (I of 1899), ss. 18, 8 (1) (b) 
— Rafe, whether offence. 

A raflo is a game ora pretended game of the 
nature of ti within the meaning of section 3 (1) (b) 
of the Burma Gambling Act, and a person conducting 
or promoting a raffle is punishable under section 13 
of the Act. Tp. 329, col. 2: p. 330, col, 2.] 

Maung Po Tha v. Queen-Empress, U. B. R. (1892-96) 
I, 112, followed, 


My. Vasudevan, for the Applicants, 


INDIAN OASES, 


329 


JUDGMENT.—The accused persons have 
been convicted and sentenced under section 13 
(a) or (e) of the Burma Gambling Act, the 
first and second applicants to pay a fine of 
Rs. 15 or suffer 15 days’ rigorous imprisonment 
each, and the third to pay a fine of Rs. 25 or 
suffer one month’s rigorous imprisonment, 

The offence alleged was that the third 
accused had raffled a walking stick, the other 
two accused helping him to cireulate the 
list and collect subseriptions for tickets in 
the raffle. 

Ib is urged that a raffle is not a game 
of t4 within the meaning of the Burma 
Gambling Act. It is urged thata raffle is 
not a game atall and the case of Queen- 
Empress v. Narottamdas Motiram (1) is relied 
upon, 

I think there is no doubtthat a raffle is not a 
game inthe ordinary sense of the word. Vari- 
ous definitions are quoted in the ruling cited, 
For instance, Wharton in his Law Lexicon, 
defines gaming or gambling as the art or prae- 
tice of playing, and following up any game, 
particularly those cf chance. And a game 
is defined by Johnson as sport of any kind, 
a single matoh at play, a solemn contest, 
But in section 3 (1) (b) of the Burma 
Gambling Act the expression “game of ti” 
is used and in section 3, sub-section (2), 
the words gaming and playing are defined 
as including taking part in the game of ti 
cr in any other game or pretended game 
ofa like nature. It is clear, therefore, that 
the word “game” is used here in a very 
special and restricted sense; it is descriptive 
of the Burmese word ¢ which governs it, 
and the effect of the words must be that 
for the purposes of the Act, é is a game. 

It is urged again that the Burmese word 
ti does not mean and include a raffle, It 
18, however, defined in Judson’s Dictionary 
as “the 36 animals (Chinese) lottery, a 
rafte,” and the Burmese equivalent for the 
word to raffle appears to bs * * *, Jf 
think, therefore, that there are no good 
grounds for dissenting from the view ex- 
pressed in Maung PoTha v. Queen- Empress 
(2) that a raffle is a game or pretended game 
of the nature ot ti. 

Jt is possible that the Act was not intend- 
ed to render a raffle penal, but it is for 


(1) 13 B. 681; 7 Ind. Dee. (N. s.) 451. 
(2) U. B. R, (1992. 96) 1, 112, 
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the Courts to interpret the provisions of 
the Acts which they apply according to the 
meaning of the words used in them, and in 
this view of the case I have no doubt that a 
person conducting, promoting, eto., a raffle 
is punishable under section 13 of the Burma 
Gambling Act. 

But at the same time it is necessary in 
awarding punishment to exercise some dis- 
cretion and to consider the circumstances of 
each case and the degree of guilt disclosed in 
awarding punishment. 

Itis possible that a rafle may be used as 
a means of gambling and that if the law 
did not make it punishable, this method of 
disposing of property might be abused and 
injury might be done to the morals of the 
public. But I think it must be conceded 
that a raffle honestly conducted is not a 
very serious danger to the State, and where 
the property to be raffled is not grossly over- 
valued and the money received is properly 
accounted for, the offence is little more than a 
technical offence. 

There is nothing upon the record to show 
that the ivory-handled stick here raffled was 
overvalued, or that the money was not pro- 
perly accounted for, or that the raffle was 
not conducted with perfect honesty and 
fairness. 

- The convictions must be maintained, but 
the fine in each case is reduced to Re. 1, 
Fine reduced, 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 700 or 1915. 
July 5, 1916. 

Present: —Mr. Justice Chevis and 
Mr. Justice Shadi Lal. 
EMPEROR—APPELLANT 
versus 

BUTA SINGH—Accussp—Responpent. 

Conviction— Evidence—Proof, quantum of—Know- 
ledge of place of concealment of stolen goods—-Presump- 
tion—Penal Code (Act XLV of 1860), ss. 412, 414, 

A conviction in a criminal case must rest upon 
direct or circumstantial evidence, and conjecture 
must not be allowed to take the place of proof. [p. 
331, col. 1.] 

The mere fact that a person points out aeplace not 
his own where stolen property is concealed, does not 
justify the Court in drawing the conclusion that the 
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person who pointed out the stolen article had received. 
or retained it. [p. 381, col. 1.] 

Queen-Empvess v. Gobinda, 17 A. 576; A. W. N. 
(1895) 226; 8 Ind. Dec. (N.s) 695; Hakiman v. 
Emperor, 20 P.R. 1905 Cr; 61 P, L. R. 1905; 2 Cr. 
L. J. 280, referred to. 

The mere knowledge of the place of concealment. 
does not necessarily lead to the conclusion that the 
person having such khowledge actually received 
the stolen articles or participated in the act of con- 
cealmens. [p. 331, col. 1.] á 


Appeal from the order of the Magistrate, 
Ist class, with section 30 powers, Jullundur, 
dated the 26th May 1915. 


The Assistant Legal Remémbrancer, for 
the Appellant, 

Mr, Beechey, for the Respondent, 

JUDGMENT.—This is an “appeal under 
sestion 417, Criminal Procedure Code, pre-. 
ferred by the Local Government against 
the order of the Magistrate acquitting the 
respondent Buta Singh of the offences dee 
scribed in sections 412 and 414, Indian 
Penal Code. It appears that a dacoity was 
committed at Alawalpur on the might of 
the 23rd January 1915, and there can be 
no doubt whatever that the silver-utensils 
(Exhibits 11 to J3) are partof the booty 
taken away by the dacoitgs. The case for 
the prosecution is that Buta Singh received 
the said utensils as the share of his son 
Bante- Singh who had absconded after par- 
tisipating in the dacoity, and that he con- 
cealed them in a pond outside his village. 
We are satisfied that, in consequence of the 
information furnished by Buta Singh, the 
utensils were recovered from the pond, 
There is convinosing evidence to show*that 
he took the investigating officer to the 
pond outside the village, and himself brought 
out one tumbler, and that a police constable, 
who was helping him in recovering the pro- 
perty, brought out the second tumbler and 
a cup. The learned Magistrate is inclined 
to throw doubt upon the genuineness of the 
discovery, because the part played by the 
constable is not referred to either in the 
document relating to the recovery of these 
utensils, or in the police diaries. It seems 
to us that the striking fact was the dis- 
covery at the instance of the respondent, 
and whether he himself brought out all the 
incriminating articles, or was helped in the 
operation by the constable, was nob a matter 
of much importance and did not requirg 
any special mention, 
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That Buta Singh pointed out the place 
where the stolen property was found, may 
be accepted as an established fact. But 
there is nothing on the record to show that 
he was ever in possession thereof, or rendered 
assistance in concealing it. It is possible 
that Buta Singh’s second son Santa Singh 
handed ovey the incriminating articles to 
Fattu and Musammat Jinnat, and that the 
latter in their turn delivered them to Buta 
Singh. The record, however, does not con- 
tain a particle of evidence in support of 
this allegation. The witnesses Fattu and 
Musammat Jinnat profess ignorance of the 
whole affair, and though we are inclined to 
think that they are not telling the truth, 
it is’ perfectly plain, and indeed the learned 
Advocate for the Crown admits, that the 
statements made by them before the Police 
cannot be treated as substantive evidence in 
the case. 

The mere knowledge of the place of con- 
cealment does not necessarily lead to the 
conclusion that Buta Singh actually received 
the articles or participated in the act of 
concealment. The conviction in a criminal 
case must rest upon direst or circumstantial 
evidence, and it is evident that conjecture 
cannot take the place of proof. It must be 
remembered that Buta Singh’s own son was 
one of the dacotts, and it is possible that 
before absconding he informed his father 
of the place where he himself had conceal- 
ed the stolen property. 

It has been held over and over again 
thate the mere fact that a person points out 
a place, where stolen property is concealed, 
if that place is not his own, does not justify 
the Court in drawing the conclusion that 
the person who pointed out the stolen 
article had received or retained it, “There 
must, to support a conviction in such a 
case, be some evidence which suggests that 
the accused himself concealed the article in 
the place where it was found. It is not 
sufficient for a conviction that the accused 
pointed out the stolen article, if it is left 
doubtful whether the accused or some other 
person concealed the stolen article, or that 
the accused obtained in some other way 
information that the stolen property wasin 
the place where it was found,” Queen- 


Empress v. Gobinda (1); to the same effect 
_C1) 17 A. 576; A. W. N. (1895) 226; 5 Ind. Dec. 
(x. s.) 695, l : 
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see Hakiman v, Emperor (2). As% ob- 
served above, there js no proof in this 
case of the receipt or retention of the 
stolen articles by the respondent, or of the 
concealment thereof by him; and it is in- 
disputable that such a proof is a sine qua 
non toa conviction. An essential ingredient 
of the offence is consequently wanting; and 
the order of acquittal must, therefore, be 
upheld. 
The appeal is dismissed. 


Appeal dismissed, 
(2) 20 P, R. 1905 Cr; 51 P,L.R. 1905; 2 Or.L.J, 280, 


ALLAHABAD HIGH COURT. 
CRIMINAL Apprat No. 946 or 1916, 
January 26, 1917. 
Present: — Mr. Justice Walsh, 
“IKRAMUDDIN AND ANOTHRR— APPRLLANTS 
VETSUS 


EMPEROR—Obpposite Parry, 

Criminal Procedure Code (Act V of 1898), ss. 367, 
418, 423-—Trial by Jury—Charge to Jury, heads of— 
Evidence, consideration of—Misdtirection—Appellate 
Court, power of, to alter conviction—Penal Code (Act 
XLV of 1860), s. 395—Dacoity— Less than five persons, 
whether can be convicted, 

Less than five persons cannot be convicted of 
dacoity unless itis proved that at least five persons 
took part in its commission. [p. 882, col. 2. 

Rex, v. Plummer, (1902) 2 K. B. 839; 71 L. J. K. B. 
805; 86 L. T. 836; 61 W. R. 137; 667. P. 647; 20 
Oox. O. ©. 243; 18 T, L. R. 659, referred to, 

Under section 367 of the Oriminal Procedure Oode, 
a Judge is called upon to show by the heads of his 
charge to the Jury in what way the law on the 
subject was éxplained to the Jury, and the heads of 
charge ought to show that the evidence was properly 
laid before the Jury. [p. 333, cols. 1 & 2.] 

Emperor v, Batj Nath, A. W. N. (1908) 282, relied 
upon. 

Whatever the Judge’s opinion of the defence 
evidence may be and whatever he may think of the 
prisoner’s Counsel in dealing with his own evidence, 
he should state to the Jury accurately the substance 
of the evidence relied upon by each accused. It is for 
the Jury and the Jury alone to decide whether that evi- 
dence is worthy of consideration. [p. 383, cols. 1 & 2.] 

An Appellate Court in the case of a trial by Jury 
may look at the evidence to see whether the mis. 
direction has caused a miscarriage of justice in this 
sense, namely, whether in spite of the misdirection 
the convi¢tion and the verdict are not justified in 
law as they stand, and if they are, it will refuse to 
interfere. It may also look at the evidence to see 
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whether there is a case worthy to be sent down for 
a re-trial. But it has no power to look at the 
evidence and find the accused guilty of any offonce 
with which he was not charged in the Trial 
Court and which wasnot laid before the Jury. [p. 
338, col. 2. ] 

The whole essence of a trial by Jury is that 
if an accused has a right to a Jury, he is entitled 
as of right to call upon the prosecution to obtain 
œ verdict against him on the facts laid before the 
Jury before he can be convicted at all, It is not for 
the Appellate Court to look at the evidence with a 
view to see whether another Jury might not have 
arrived at a verdict of guilty upon another 
charge. That is to usurp the function of the Jury 
and to substitute the Appellate Court's opinion for 
the verdict of the Jury. [p. 888, col. 2.] 

Section 423 of the Criminal Procedure Code must 
be read with section 41&, and where facts are in 
issuo the absolute finality of the verdict of a Jury on 
a question of fact must be given effect to, [p. 334, 
col. 1 

ee 423 applies to the case of a trial by Jury 
only in so far as to empower an Appellate Court to 
alter or reverse a verdict in the sense of preventing a 
conviction taking effect as the result of a misdirec- 
tion. Butan Appellate Court cannot snbstitnte its 
own verdict for that of the Jury. [p 384, col. 1.] 

Wafadar Khan v. Queen-Empress, 21 C. 955; 10 Ind, 
Dee. (N. 8.) 1269, relied upon. 


Criminal appeal from an order of the 
Sessions Judge, Allahabad. 

Mr. A. H. O. Hamilton, for the Appel- 
lants. 

Mr. Lalit Mohan Banerji (Government 
Pleader); for the Crown. 

JUDGMENT.--In this case the verdict 
of the Jury clearly cannot stand and the 
conviction must be quashed. I think it is 
my Guty to order a re-trial for dacoity, if 
the prosecution think there is evidence of 
dacoity, or for any act of robbery. or violence. 
included in, the original charge of dacoity 
which they think tkey can. prove to the 
satisfaction of the Jury. 

The ground upon which I quash the 
conviction is that there was something. 
more than a mere misdirestion. There jg 
a finding which, as it stands, convicts the 


accused. of an offence wholly unknown to. 


law. The charge was acharge against nine 
persons for having taken part in a dacoity 
themselves in addition to a tenth person. 
who was the approver. It may be that 
there. were other persons who took part 
in this dacoity and that evidence was 
laid before the Jury that there were other 
persons. Bnb it is quite clear that the, 
attention of the Jury was not drawn to 
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such evidence, if it existed, by the Judge 
in his summing up. He began his charge 
thus— This is a case of dacoity.”” Now 
a dacoity involves the co-operation of 
five persons but he did not explain this, 
He continnes:—The prosecution story. is 
that the nine accused and the approver, 
dacoited the shop of one Budhai.” He 
then considers the evidence of the approver, 
and the evidence in detail against each 
of the accused in a very careful and clear 
summing up, which {| have no doubt the. 
Jury carefully considered because they 
showed discrimination in their verdict: 
But the verdict ultimately returned by. 
the Jury was that seven of the accused. 
were not guilty but only two. Now. the. 
accused, who have been convicted, might 
be guilty of dacoity with the approver 
and any other persons amounting in. 
number to five or more, although unknown. 
The other persons might be the other 
accused even although the Jury were not 
satisfied that the other accused were the. 
persons, and, therefore, so far as the Jury 
were concerned they were persons unknown, 
And if the learned Judge had stopped 
for a moment to consider the possibility 
of the Jury reducing the number of guilty. 
persons to Jess than five and had told 
the Jury that any one or more of the 
accused might be found guilty of dacoity 
if the Jury were satished that they had. 
taken part with five or more persons, 
there could have been no grownd for 
complaint. Similarly if he had gone on 
to say that if the Jury were not satisfied 
tbat five persons ever took part at al], none- 
theless they could convict any of the 
accused of any of the other offences. 
which go to make the offence of dacoity, 
no complaint could have been made about 
it. The result is that this Court has 
before it a conviction of two persons and. 
two persons alone for dacoity, upon a 
fnding by the Jury that the only other 


persons except the approver who were 
suggested to have taken part in this 
dacoity did not take such part, This. is 


not a mere irregulari‘y; it is a matter of 
substance. You cannot take part in a 
dacoity with one person; the number 
must be at least five: Therefore unless 
the Jury were satisfied that there were at 
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least five persons in the dacoity and found 
so. by their verdict, they sould not lawfully 
convict two men of dacoity. This is in 
accordance with the principle laid down in 
England in Rez. v. Plummer (1), where a 
conviction owas quashed although the 
accused had pleaded guilty. 


It is also complained, and the Govern- 
ment Pleader concedes if, that so far as 
‘the heads of the charge to the Jury in 
‘this case are concerned, they do not show 
that the legal definition was ever explained 
to the Jury in the sense of making them 
understand what a dacoity is. If the 
‘Judge did so, ‘he has at any crate not 
made if clear in the heads of charges 
that he did so. There is a decision of 
this Court, Emperor v. Bai Nath (2), 
where it was held that under section 367 
of ‘the Code of Criminal Procedure 4 
Judge is called upon to show by the 
heads of his charge to the Jury in what 
way the law on ‘the subject was explained 
to the Jury. I agree with that ruling. 
To hold otherwise might be to render 
nugatory an appeal to this Court on a 
question of misdirection, because the Judge 
might otherwise merely say that he 
explained the law on the subject, which 
means no more than what he thought was 
the .correct statement of the law. I may 
further .point out that the authority to 
which I have: just referred lays down that 
the heads of a charge to the Jury ought 
to show that the evidence was properly 
lai before the jury. Before I take leave 
of the charge to the Jury in this case, 
I would merely observe that it is not as 
a general rule a sufficient compliance with 
section 367 for a Judge to say in the 
heads of ‘the charge to the Jury:—"I do 
not propose to discuss the defence. It has 
hardly been touched in argument.” The 
Pleaders are not infallible and sometimes 


they do not make the best of their clients’. 


ease. A Jury, who are not trained in the 
ways of a Court of Law, might not appreciate 
the full value of that statement. I think 
whatever his own opinion of it may be 


.(1) (1902) 2 K. B. 389; 71 L. J. K. B. 805; 86 L. T. 
836; 51 W. R. 137; 66 J. P. 647; 20 Cox. O. 0, 243; 18 
T, L. R. 659. 

(2) A. W, N. (1903) 232. 
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“and whatever he may think of the method 


of the prisoners Counsel in dealing with 
his own evidence, the Judge should at 
any rate state to the Jury accurately the 
substance of the evidence relied upon by 
each accused. It is for the Jury and the 
Jury alone to decide whether that evidence 
ig worthy of consideration. 

It has been urged before me that I 
might, if the evidence justified, alter the 
conviction into one which would be accord- 
ing to law if found in fact. Undoubtedly 
an Appellate Court in the case of a trial 
by Jury may look at the evidence to see 
whether the misdirection has caused a 
miscarriage of justice in this sense, namely, 
whether in spite of the misdirection the 
conviction and the verdict are not 
justified in law as they stand, and if they 
are, then the Court of Appeal will refuse 
to interfere. I have already pointed out 
that I cannot do that here, because 
in my view the conviction cannot stand. 
Ib may also look at the evidence to see 
whether there is a case worthy to be 
sent down for a trial. But, in my view, 
it is impossible for an Appellate Court to 
take the further step, namely, to look at 
the evidence and find, as a fact, the 
accused guilty of any offence with which 
they have not been specifically charged in 
the Trial Court and which was not laid 
before the Jury. In my view the whole 
essence of a trial by a Jury is that, if 
an accused has a right to a Jury, he is 
entitled as of right to call upon the 
prosecution to obtain a verdict against him 
on the facts laid before the Jury before 
he can be convicted at all. It is not for 
the Appellate Conrt to look at the evidence 
with a view to see whether another Jury 
might not baye arrived at a verdict of 
guilty upon another charge. That is to 
usurp the function of the Jury and to 
substitute the Appellate Court’s opinion for 
the verdict of the jury. On a reference 
to the High Ccurt under section 307 
different considerations arise, but in an appeal 
the right of an ascused to a verdict of the 
Jury and of a Jury alone isin fact jealously 
guarded and preserved by the Code. 
Section 418 of the Code of Criminal 
Procedure provides that an appeal may 
be on @ matter of fact as well as on a 
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matter of law except where the trial 
was by Jury,’ in which case an appeal 
will lie on a matter of law only. Section 
423 of the Code gives wide powers to 
an Appellate Court as to the alternative 
courses open to it in an appeal from a 
conviction and they include altering a 
finding and the sentence, which of course 
means arriving at a new finding for itself 
upon facts. Without anything to justify 
it in the section, to hold that that power 
is given to a Court of Appeal in the case 
of a trial by a Jury would be inconsistent 
with the provisions of section 418. Section 
423 must be read with section 418, and 
where facts are in issue the absolute 
finality of the verdict of a Jury on a 
question of fact must be given effect to. 
But the section itself provides this, I 
think, in sufficient, even if not in clear, 
language: — Nothing herein contained shall 
authorise a Court to alter or reverse the 
verdict unless the verdict ’is erroneous 
awing to misdirection by the Judge.”—I 
think that provision is in favour of the 
accused, that is to say,an Appellate Court 
may alter or reverse a verdict in the 
sense of preventing.a conviction taking 
effect as the result of a misdirection. 
But it clearly cannot substitute its own 
verdict for that of the Jury. It seems 
that the view I take in this matter has 
been followed for many years at any rate 
in Calcutta, as illustrated in Wafadar Khon 
v. Queen-Hmpress (3), and I am told in 
other provinces as well. I quash the 
verdict and the conviction and direst the 
case to be sent back to the Sessions Judge 
to be re-tried with a Jury for such offence 
as the prosecution see fit to charge with- 
in the scope of the evidence given at tbe first 
trial, The question of the personnel of 
the Court I leave to the Sessions Judge. 


Conviction quashed; 


Re-trial ordered, 
(3) 21 C. 955; 10 Ind, Dee, (N. s.) 1269. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CriminaL APPLICATION No. 161 or 1916. 
December 11, 1916. 

Present:— Pandit Kanhaiya Lal, A. J. C. 
RAM SHANKER., AND orHers— 
AccusEpD—APPLICANTS 

Versus h 


EMPEROR-—Opposite PARTY, 

Gambling Act (III of 1867), ss. 3, 4, 6, 11—-Offence, 
necessary elements of-—Commission, levying of—Approv- 
er, acquittal of. 

On the day after the Diwali festival the house of 
a respectable Hindu gentleman was raided, and about 
42 persons found in the house were arrested. It was 
found that their object was merely to indulge in a 
common friendly amusement,and that the idea of 
making a profit by levying a commission was not 
present to the mind of the person owning the house: 


Held, that the necessary elements constituting an 
offence under sections 3 and 4 of the Gambling Act 
were not made out. [p. 335, col. 2; p. 386, col. 1.) 

Section il of the Gambling Act allows the 
acquittal of an approver only ifa disclosure made is 
believed to be true and faithful ([p. 335, col. 2.] 


Criminal application for revision of the 
order of the Sessions Judge, Lucknow, dated 
the 17th November 1916, upholding that 
of the City Magistrate, Lugknow, dated the 
13th November 1916 

Mr. John Jackson, for the Applicants. 

The Government Pleader, for the Crown. 


JUDGMENT.—In this case Ram Shanker 
and 36 others have been convicted, the 
former on acharge of keeping a common 
gaming house and the latter for being found 
in it, under sections 3 and 4 of Act. 111 
of 1867. The accused were tried sum- 
marily, and tbe evidence adduced was not 
recorded and is consequently not avail- 
able. 

It appears, however, from the judgment 
of the Trying Magistrate that the house of 
Ram Shanker was raided by the Police 
on the night of the 27th October 1916, a 
day after the Diwali, at about 10 P. m. 
and in all 42 persons found in the house 
were arrested and marched off to the 
Police Station, where they were released on 
giving bail at about 3-30 a.m. The evidence 
adduced to establish that the house was 
a common gaming house consisted of certain 
witnesses, one of whom is described as the 
informer. He does not appear to be a 
man of any position or respectability. His 
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statement was that Ram Shanker and Ram 


Dayal took. commission at the rate of Re. l. 


for every Rs. 10, Ry. 20 or Rs. 25 according 
to the status of the person winning the 
stake. He further stated that he played 
the whole day and paid Rs. 3 as commis- 
sion. He admitted that he did not remem- 
ber the names of the persons who played, 
except thèse of Abdullah and Kaichoo, of 
whom only the former was among the persons 
arrested by the Police. 

It appears, however, that Ram Shanker 
15 the manager of a Steam Printing Press 
at Lucknow and that Ram Dayal is em- 
ployed as an assistant in the office of the 
Commissicner, Agra Division, his substan- 
tive salary being described as Rs. 150 per 
meusem. Mr. Jackson, who appears for 
the accused, states that Ram Ratan, the 
“ father of Ram Shanker, pays a revenue of 
Rs. 700° and an income-tax of Rs. 20 per 
year. Whether this was soor not, the 
statement of a witness of the position of 
Buggan that these persons were taking 
commission at the gambling ought in the 
circumstances to have been received with 
' very great caution. The next witness was 
Gur Charan, who stated that he joined in 
the gambling and paid Re. 1 to Ram 
Charan, but no such man is to be found 
among -the accused. He admitted that he 
was not present at the time when the 
raid took place, and his statement so far 
as Ram Shanker and the other accused 
are concerned was, therefore, of little value, 
Another witness relied on by the learned 
M&gistrate was Siraj-ud-din, who asserted 
that gambling took place at the honse of 
Ram Shanker and that the gamblers had 
to pay commission at the rate of Re. 1 for 
every Rs. 15 or Rs. 20 won. 

Against the statements of these witnesses 
there was, apart from the evidence pro- 
duced by the defence, the evidence of one 
of the persons arrested at the time of the 
raid, pamely Bahadur,’ who was examined 
by the learned Magistrate under section 
10 of the Gambling Act. His statement 
was that he went there to gamble and 
that a number of people were gambling 
there, but no commission was paid. It is 
not clear whether the learned Magistrate 
believed the evidence of Bahadur. He 
observes that the approver did not really 
play the part of an approver at all but 
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he goes on to acquit him apparently under 
section 11 of the Act, which allows such 
an acquittal only if a disclosure made is 
believed to be true and faithful. 

The search warrant purports to have 
been addressed to Ram Shanker, son of 
Ram Ratan, but the words “Ram Shanker 
eon of”? look as if they had been added 
either before the warrant was issued or 
afterwards, for it is significant, in the body 
of the warrant it is stated that the honse 
to be searched was the house of Ram 
Ratan. In the report of the Police, men- 
tioning the search, it is similarly stated 
that the house searched was that of Ram 
Ratan. There is no finding that Ram 
Shanker and Ram Ratan were living jointly 
or that the house searched really belonged 
to Ram Ratan, and, as pointed ont in 
Hargobind v. Emperor (1), no presumption 
can, therefore, be drawn under section 6 
of Act III of 1867 that the house in which 
the gambling was going on was a common 
gaming house. The evidence adduced in the 
case was, as the learned Magistrate himself 
admits, of a conflicting character, Some 
witnesses were not even able to describe 
the place where the gambling was going 
on, some said that it was going on in a 
verandah, while the others stated that it 
was going on in a room. It is not un- 
common to find certain classes of Hindus 
gambling on the occasion of the Diwali 
festival, the governing idea being that 


-if they win the stake, it is considered a 


good augury of a coming prosperous year. 
At times not only friends and relations 
but people from other mohallas come and 
join in the gambling, if the house in which 
it is taking place belongs to a respectable 
gentleman. The presence of non-Hindusg 
or of servants or wrokmen is no argument 
that the gambling was not of ga friendly 
nature. Gambling in itself is not an offence, 
and all that appears from the circumstances 
and the position of the person in whose 
house the gambling was going on and of 
those who partook in it, many of whom 
were Government servants, is that their 
object was merely to indulge in a common 
friendly amusement and that the idea of 
making any profit by levying a commission 
was not necessarily present in the mind 


(1) 17 Ind, Cas, 576; 18 Or. L. J, 882; 35 A. l; 
A. L. J. 855, pag 
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of the person owning the house. The com- tained from the judgment of the Magistrate 


mission money said to have been found 
was its. 6.4.08 but ib is not stated in front 
of whom that money was found. Ib is 
asserted on behalf of Raghubar Dayal 
that that money belonged to him and was 
part of the money with which he was 
gambling. No money is stated to have 
been found in front of or with Ram 
Shanker, the professed owner of the house, 
and the necessary’ elements constituting 
the offence under sections 3 and 4 of the 
Gambling Act have not been made out. 
The application is accordingly allowed and 
the applicants acquitted of the offence charg- 
ed. The fines, if paid, will be refunded. 
Application allowed. 


ALLAHABAD HIGH COURT. 
CriminaL Revision No. 817 or 1916. 
December 9, 1916. 
Present:—Mr, Justice Tudball, 
JANKI DAS—Accusep—APPuicant 
versus 


EHMPEROR—Opposite Parry, 

U P. Excise Act (IV of 1910), s. 60—Ewcise Manual, 
Rule 86 (6)—Assistant handing over liquor to person 
authorised to sell—Offence. 

The mere handing up of a bottle of liquor for sale 
by an assistant in a liquor shop to the person 
authorised to sell liquor is not selling liquor and the 
assistant within the meaning of section 60 of the 
U. P. Excise Act, 1910, does not thereby commit any 
offence. 


Criminal revision from the order of the 
Additional Sessions Judge, Meerut, dated the 
19th August 1916. 

Mr. J. M. Banerji, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—-The applicant Janki Das 
has been convicted of an offence undér 
section 60 of the Excise Act, IV of 1910, 
The facts found appear to be as follows, 
though they are by no means clearly set 
out in the judgment of the Court below; 
in fact that judgment is not a good one, 
It ought to have clearly stated the astual 
facts on which the accused had been cons 
yieted, However, so far as can be ascer- 


and from the judgment of the Sessions 
Judge on revision, they appear to be as 
follows: Kanhaiya Lal is the Heensee of a 
certain liquor shop. On a certain evening 
the Excise Officer paid a surprise visit to 
the shop. He found a man sitting on 
what is called the gaddi, apparently selling 
liquor to the public. The accused Janki 
Das was handing something, probably liquor, 
to this person on the gaddi. Who that 
person was on the gaddi it is not clear, 
though it appears from the affidavit fled 
in the Court below that he was one 
Shankar Das, a servant of Kanhaiya Lal, 
authorised by the Collector to carry on 
the sales at the shop. On these facts Janki 
Das has been convicted of an offence of 
selling liquor without a license. It seems 
to me impossible from the facts to hold 
that Janki Das committed any offence 
whatsoever. Shankar Das was the person 
authorised by the Collector to sell liquor 
at the shop and he was employed for 
that purpose by Kanhaiya Lal. The accused, 
another assistant at the shop, who was 
not authorised to sell, was apparently 
handing liquor to Shankar. Das who was 
selling it to the public. If this man is 
guilty of an offence, then every person 
who performs any duty whatsoever in that 
shop, excepting the actual handing over 
of the liquor to the public, commits an 
offence every time he assists in the bottl- 
ing of the liquor or the cleaning of the 
utensils, or in any other way assisting in 
the shop. It is surely not the meaning 
of the rules or of the law that the doing 
of such acts as these should be considered 
an offence. Rale 86 (6) of the Excise 
Manual lays down that the vendor shall 
not allow any person to conduct sales in 
his premises, unless such person has been 
previously approved by the Collector and 
his name endorsed on the license. The 
sale in the present case has been conducted 
by Shankar Das, and the mere handing up 
of a bottle of liquor by an assistant to 
Shankar Das is not covered by this rule. 
T allow the application and set aside the 
conviction and sentence. The fine, if paid, 
will be refunded. 
Conviction set aside, 
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MADRAS HIGH COURT. 
Letrers Patent Appeau No. 205 or 1914. 
August 7, 116. 

Present: ~Mr. Abdur Rahim, Officiating Chief 
Justice, Mr. Justice Seshagiri Alyar and 
Mr. Justice Phillips. 

Tas SECRETARY or STATE ror INDIA 
IN COUNCLL—Derenpant — APPELLANT 
VETEUS 
SRINIVASACHARIAR AND O0THERS— 


PLAINTIFFs— RESPONDENTS 

Grant—Crown grant, construction of-—Inamdar, posi- 
tion, status and rights of- Enfranchisement of inam, 
effect of —Levy of seigniorage fees, right of Government to, 
on stones guarried—Estoppel—Acts and declarations of 
Government, whether amount to estoppel—Madras En- 
franchised Inams Act (IF of 1862)-— Madras Inams Act 
(FIII of 1869). f 

The position of an inamdar in the Madras Presi- 
dency is analogous to that of a zemindar who obtained 
his samad by the Permanent Settlement, including 
the right to porambokes, rocks and minerals, and it 
bears no resemblance to the status of a ryotwait 
tenant. After cnfranchisement, the Government are 
not entitled to levy seigniorage fees on stones quarried 
in the-land by the inamdar. Tp. 340, col. 1.) 

Gunnaiyan v, Kamakshi Atyar, 26 M. 339, referred 
to. 
Kumar Hari Narayan Singh v. Sriram Chakravarthi, 
7 Ind. Cas. 785; 14 C, W, N. 746; 1t C. L. J. 653; 7 A, 
L. J. 688; 12 Bom. Ļ. R. 495; 8 M. L. T. 51; (1910) M, 
W. N. 309;20 M. L. J, 569; 37 C. 723; 37 I. A. 186, 
distinguished. 

The grant of an tnam implies that qua the rights 
of the grantor, the entire free-hold is parted with, 
whatever may be the respective rights of the ryot 
and the land-holder in the soil, and the enfranchise- 
ment of an inam confers no higher title on tho 
T than was originally granted, [p. 339, cols. 1 
& 2. 

Secretary of Stale v. Kannepalli Janakiramayya, 18 
Ind. Cas. 770; 13 M, L. T, 285; 24 M, L. J 345: (1918) 
M. W. N. 225: 37 M, 322 and Papachar Sethumathhava. 
chariar v. Secretary of State, 26 Ind. Cas. 187; t L. W. 
941, referred to. 

Crown grants are governed by the same princi- 
ples of corstruction as grants by private persons. 
Where the words are not sufficiently clear to gather 
the intention of the grant, then the doctrine that ‘if 
the King’s grant can enure to two intents, if shall be 
taken to the intent that makes most for the King’s 
benefit” may apply. The primary duty of the Court 
is to give a meaning to the document evidencing the 
grant and to see whether by itself it is not self- 
contained and plain. [p. 389, col. 2.] 

Faman Janardan Joshi v. Collector of Thana 
and the Conservator of Forests, 6 B. H. C. R. 191; 
Collector of Ratnagiri v. Antafi Lakshman, 12 B. 6384 
at p. 546; 6 Ind Dec. (N. s.) 840: Secretary of State 
for India v. Janakiramayyu, 30 Ind. Cas. 609; 29 M, 
L. J. 389; 2 L, W.763: 18 M. L. T. 277; (1915: M. W. 
N. 671; Lord v. Commissioners for the City of Sudney, 
12 Moo. P. C. 473,3 L. T. 1; 7 W. R. 267; 14 E. R. 
991; 124 R. R. 113; daiaji Keehav Tambe, In re, 18 B. 
G70; Balbir Singh v. Secretary of State for Tndia, 22 


22 
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A. 96; A. W, N. (1899) 194; 9 Ind. Dec. (nN. s) 10983, 
referred to 

Acts, conduct and declarations on the part of the 
Government negativing the existence of a right to 
royalty on mines and minerals are admissible in 
evidence in disproof of the right, but do not amount 
to estoppel. [ p. 340, col. 2.] 


Nawab Ajajuddin Alt Khan v Seevetury of State, 28 
M. 69, Brett v. Ellaiya, 13 M. I. A. 104 at p. 110; 12 
W. R. (P. C.) 38: 2 Suth, P. O. J. 254; 2 Sar. P. C.J. 
492; 20 E. R. 491; and Kundalam Rajayopalacharyulu 
v. Secretary of State, 22 Ind. Cas. 107; 38 M. 997 at p. 
1025; 14 M. L. T. 454; (1913) M. W.N. 937, referred to. 


Appeal, under clause 15 of the Letters: 
Patent, against the judgment of Mr. 
Justice Sadasiva Aiyar, dated the 10th 
February 1914, in Second Appeal No. 2188 
of 1910, reported as 23 Ind. Cas, 144, 
preferred against the decree of the Dis- 
trict Court, South Areot, in Appeal 
Sait No. 368 of 1909, preferred against 
that of the Court of the District Munsif, 
Tirukoilur, in Original Suit No, 594 of 1908. 

FAOTS are clear from the judgment of 
Spencer and Sadasiva Aiyar, JJ., reported as 
23 Ind. Cas. 144. 

Mr. V. Ramesam (Government Pleader), 
for the Appellant,——-The question is, whether 
in this case mines and minerals passed with 
the grant. The inam was granted in 1750 
by Nawab Anwarudin and there are two 
questions for determination: — 

(1) Effect of the Inam Settlement.  '/ 

(2) Effect of enfranchisement. 

As to (1) the grant of an inam is no grant 
of land and the land means everything upto 
heaven. 

(2) Enfranchisement proceedings do not 
improve matters or enlarge rights. Refers 
to Exhibit I, page 8, grant by Anwarndin 
in 1750, Neravimhulu v. Narasimhulu (|), 
Rajya v. Balkrishna Gangadhar (2), 
Yeddamapudi Lakshmi Narasimha Row v. 
Repalit Sitaramaswami (3) and Adusumulli 
Suryanarayana v. Acchutta Potanna (4). 

All grants should ordinarily be construed 
against the grantor and in favour of the 
grantee. Butin case of Crown grants, they 
should be construed in favour of Government. 
Vaman Janardan Joshi v, Collector of Thana 


and the Oonservator of Eorests (5), Collector 

(1) 16 M. L. J. 338; 1 M. L. T 102, 

(2) 29 B. 415; 7 Bom. L. R. 439. 

(3) 19 Ind. Cas. 440; 24 M. L.J. 288; (1913) M, 
W. N. 282, | 

(4) 22 Ind, Cas 339; 38 M. 608; 15 M, L, T, 268; 26 
M. L. J. 99. 

(5) 6B, H.C. R. 191. 
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af Ratnagiri v. Antajz Lakshman (6), Secretary 
of State for India v. Kanrepalli Janakiramayya 
(7); Baden-Powell, Volume III, page 80; 
Second Appeal No. 1445 of 19:0, 


What is the effect of enfranchisement. 
Refers to rule 28 of the Iram Rules. Object 
of enfranchisement is stated in Gunnatyan 
y. Kamakshi Ayyar (8), Secretary of State v. 
Kannepalli Janakiramayya (9). 


The result of the enfranchisement pro- 
ceedings is not to create a perpetual tenure 
but merely to free the Government claim 
against alienation. Kumar Hari Narayan 
Singh v. Sriram Chakravarté (10). 


In this case mines and minerals did not 
pass. At the time of the ‘nam grant there 
was no intention to grant atall the mines 
and minerals, and they do not pass unless by 
express words of the grant, Woolley v. Attorney- 
‘General of Victoria (11), Calgary Railway v. 
Rex (12). 


Mr. T, R. Venkatarama Sastriar, for the 
.Respondents.—In this case the only question 
is what was granted. What the Government 
intended to confer has been laid down by 
Government. Tke grant made to the 
mamdar is of ali that they had. Graut of 
Jand might include lands in tenant’s holding. 
At the time they granted the whole land. 


‘Act VIII of 1869 does not affect the ques- 
tion. 


Inamdars stand in the position of zemindars. 
See Standing Order No. 52 (Appendix). 
Rule 7 gives a free-hold. 


Rule 9 gives a right to redeem. 
Rule 24. The 


triem, 


inam was also to shro- 


(6) 12 B. 534 at p. 546; 6 Ind. Dec. (xN. s.) 840. 

(7) 30 Ind. Cas. 609; 29 M. L, J. 389; 2 L. W. 763; 
18 M. L. T. 277; (1915) M. W. N. 671. 

(§) 26 M. 339. 

(9) 18 Ind. Cas. 770; 57 M. 322; 13 M. L. T. 235; 
24 M. L. J. 265; (1913) M. W.N. 295, 

(10) 7 Ind. Cas. 785; 14 C. W. N. 746; 11 0.L.3J. 
653; 7 A. L. J. €32; 12 Bom. L. R. 495; 8 M. L. T. 61; 
(1910) M. W. N. 309; 20 M. L. J. 569; 37 C. 723; 37 I. 
A. 136. 

(11) (1677) 2 A. C. 163; 
121; 25 W. R, 852. 

(12) (1904) A. C. 765; 73 L. J. P. O. 110; 91 L. T, 
301; 20 T. L R. 770. 


46 L. J. P. C. 18; 36 L. T. 
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Rule 28 will be subject to interference by 
Government. (runniyan v. Kamakshi Ayyar 
(8). 

Inamdars stand also on a higher footing than 
even zemindaris. Lord v. Commissioners for the 
City of Sydney (13), Antaji Keshav Tambe, 
Inre (14), Kandalam Rajagopalacharyulu V. 
Secretary of State (15). 

Government Pleader in reply.—The pur- 
pose of the Inam Commissioner is only to 
confirm iitles and grants and not to confer 


them. Watts v. Kelson (16). 


JUDGMENT. 


ABDUR RAHIM, Orre. C. J.—I agree in the 
judgment which my learned brother Seshagiri 
Aiyar, J., is going to read, 

SESHAGIRI Å1YaR, J —The facts of the 
case are fully set out in the judgment of 
Spencer, J.* The question on which the 
learned Judges differed relates to the right of 
the Government to levy seigniorage fee on 
the stones quarried from the lands of 
the plaintiffs. The village in which the 
lands are situated was granted by the 
Nawab of Carnatic in 1750. It was. 
enfranchised, in July 1&65. It is conceded 
that since enfranchisement, Government 
acquired lands of similar quality and . 
description to those from which stones 
are quarried from the plaintiffs under the 
Land Acquisition Act and paid them 
compensation (Exhibit B). This document 
also shows that the Government purchased 
stones quarried in the village from the 
plaintiffs. But after some preliminary 
correspondence, the Government ‘claimed 
seignioruge fee at a particular rate and 
levied the same in or about November 
1907. The question for décision is whether 
the Government is entitled to this royalty. 


The learned Government Pleader’s main 
contention was that the position of an 


(13) 12 Moo. P. C. 473; 8 L. T. 1;7 W. R. 267; 14 
E. R. 991; 124 R. R. 118. 

(14) 18 B. 670. 

(15) 22 Ind. Cas. 107; 38 M. 997 at p. 1025; 14 M. 
L. T. 454; (1913) M. W. N. 937. 

(16) 6 Ch. Ap. 166; 40 L. J. Ch. 126; 24 L. T. 209; 
19 W. R. 335. 


*See 23 Ind, Cas, 144—Hd. 
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enamdar after enfranchisement approximates 
to that of a ryotwart tenant, and not to 
that of the zemindar, and that consequently 
the holding is subject to the levy of 
royalties on minerals in the lands. He 
referred to the well-recognised principle 
that ordinarily a grant to an inamdar 
except in eases of waste lands shall be 
presumed to be that of the melwuram only 
and not of the land itself [see Narasimhulu 
v. Narasimhulu (1), Rajyı v. Balkrishna 
Gangadhar (2), Yeddamapudi Likshmi Nara- 
simha Row vyv. Repalli Sstaramaswami (8) 
and Adusumalle Su:yanarayana v. Acchutia 
Patanna (4)]. But I do not think this 
presumption helps us to solve the question. 
All that these decisions lay down is that 
as between the tenant and the land-holder, 
the presumption is that only the right of 
the Government to the revenue on the 
land was granted originally. There is no 
suggestion that in making the grant any 
reservation was made in favour of the 
grantor. Whether the land belongs to the 
grantee or only the right to melwaram 
from the tenants in occupation, qua the 
rights of the „grantor, everything was 
parted with. He denuded himself of all 
his rights, whatever the respective rights 
of the ryot and the land-holder may be in 
the soil. ; 


“Mr. Ramesam next referred to the rule 
of law that: “A grant from the Crown is 
construed most strictly against the grantee, 
and most beneficially for the Crown, s0 
that nothing will pass to the grantee bunt 
by clear and express words,” and quoted 
Vaman Janardhan Josht v. Collector of 
Thana and the Conservator of. Forests (5), 
Collector of Ratnagiri v. Antaji Lakshman 
(6) and Secretary ‘of State for India 
v. Janakiramayya (7) in ‘support of this 
principle. On the other hand Mr. Ven- 
katarama Sastriar. referred us to Lord v. 
Commissioners for the City of Sydney (13) and 
Antajt Kesha, Tambe In re (14) and 
Balbir Singh v. Secretary of State for 
India (17), for the position that in 
interpreting grants, the Crown and the 
subject are bound by the same rules 
of construction, The two propositions 
appear incompatible only on the surface. 


(17) 22 A, 96; A. W. N. (1899) 194; 9 Ind. Dec. (x. 
s.) 1093. . 
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A closer examination shows that the two 
classes of cases do not slash with each 
other. The ordinary rule 18 that in con- 
struing the words of a grant, the same 
principles of common sense and justice 
must apply whoever may be the grantor. 
Where the words are not aufliciently clear 
to gather the intention of the grant, then 
the doctrine “that if the King’s grant can 
endure to two intents, it shall be taken 
to the intent that makes most for the 
King’s benefit may perhaps apply”. There- 
fore the primary duty of the Court is to 
try to give a meaning to the document 
evidencing the grant and to see whether 
by itself it is not self-contained and plain. 


Now, looking at Exhibit I, in this 
light, I fail to see any necessity for 
invoking the aid of presumptions. The 
document says: “A perpetual shrotriem was 


granted,” and that the grantee was “to 
appropriate to his own use the produce 
of the seasons’, ete. To my mind, the 


grant is unambiguous and clear and conveys 
all that the grantor had im the soil. If 
the grant was in itself defective, I do not 
think that the enfranchisement would 
enlarge its scope. I agree with the learned 
Government Pleader that the title-deed of 
the Inam Commissioner confers no higher 
title than what was originally granted. 
Act IV of 1862, Madras, was designed 
to convey to the tnamdars the reversionary 
rights of the Government in considera- 
tion of an annual quit-rent. But as this 


Act was construed to mean that the 
enfranchisement was in the nature of a 
fresh grant of property by the Govern- 
ment, Act VIII of 1869, Madras, was 
passed which declared that ‘Nothing 
contained in a title-deed ...........,......shall 
affect the interests of any person other 
than the énam-holder’ or “confer any 


right to land which he would not otherwise 
possess.” It is enough in this connection 
to refer to the historical judgment of 
Bhashyam Aiyangar, J., in Gunnatyan v. 
Kamakshi Ayyar (8), wherein it is stat- 
ed that the proceedings in enfranchise- 
ment cannot operate to confer on the 
znamdar any additional rights. See also Secre- 
tary of State for India v. Janakiramayya (7). 
At the same time, it must be remembered 
that any declaration or finding by the Inam 


340 
NAZIR BIBI V. DAYA SHANKAR. 


Commissioner regarding the nature and 
extent of the grant will bind the Govern- 
ment. [| Papachar Sethumathavachariar v. 
Secretary of State for India (18). ] 


Comparing the positions occupied by the 
three classes of people who hold lands in this 
Presidency, it seems to me that the inamdar 
is in the same position as the zemindar who 
obtained his sannad by the Permanent 
Settlement. It is true that under Regulation 
XX V of 1802,the Governmentreserved toitself 
only certain specified privileges in the lands 
granted to the zemindar and that royalty on 
minerals is not among the reserved rights 
(section 4 of the Regulation). There is no 
such clause in the case of tnam grants. 
the Government in enfranchising the inam 
reserved to itself only a right to a small quit- 
rent until purchase by the grantee. The 
fact that the land becomes freed from all 
_ liability to assessment after paying twenty or 
thirty years’ quit-rent, shows that the free- 
hold inthe property has been completely 
parted with. The quit-rent is not subject to 
periodical revision. The position of the 
yyotwart holder is very different. 


It has been held that the right of the 
inamdar with respect to the poramtokes is 
the same as tbat of the zemindur:; Gunnaiyan 
v. Kamakshi Ayyar (8). See also Maclean’s 
Manual of Administration, page 124, In the 
Estates Land Act, he occupies the same posi- 
tion as the zemindar. J, therefore, do not see 
any force in the argument of the Government 
Pleader.that the znamdar has no more rights 
than an ordinary ryotwari tenant, The desi- 
sion in kumar Hart Narayan Singh vy. Sriram 
Chakravarti (10), to which our attention 


was drawn, related to the case of a per- 


manent lessee from a zemindar, and their 
Lordships of the Judicial Committee held that 
such a transferee did not acquire a right to 
quarry minerals, The suggestion that an 
enamdar is only a permanent lessee from the 
Government is opposed to Act IV of 1862, 
Madrag, and to the language of the grant in 
this case, 


Mr. Venkatarama Sastriar pressed another 
argument before us. The conduct of the 
Government in paying compensation under 
the Land Acquisition Act and in purchasing 


(18) 26 Ind. Cas. 187; 1 L. W, 941. 
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stones from the plaintiffs precludes them 
from claiming any royalty. Ido not think 
thatthe learned Vakil van contend that there 
is avy estoppel; but the conduct is evidence | 
ofa declaration on the part of the Government 
that they have not the rights now claimed. 
It is also noteworthy that the Board of 
Revenue in the earlier years, held that 
the Government have nc right to any royalty 
from the znamdars: see Order XV in the 
1890. edition of the Standing Orders. : In 
‘be revisad edition issued in 1913, in Order 
XXV, the Board of Revenue indicates that 
the Government have this right. In my 
opinion the purchase, the grant of compensa- 
tion, the earlier declaration are all evidence 
against the present claim of the Govern- 
ment. Vide Nawab Ajajyuddin Alli Khan 
vy. Secretary of State for India (19), Brett v. 
Ellaitya (20) and Kandalam Rajagopala- 
charyulu v. Secretary of State (15). 

For all these reasons, my conclusion is that 
the decision of Sadasiva Aiyar, J.,is right 
and that this appeal should be dismissed 
with costs. The costs must be paid within 
three months. 

PHILLIP, J.— I agree. 

Appeal dismissed. 


YRP 

(19) 28 M. 69. 

(20) 13 M. L A. 104 at p. 110; 12 W. R: (P. 0.) 33; 
2 Suth. P. C, J. 254 2 Sar, P. C. J. 492; 20 E. R. 491. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Crvit Reviston No. 165 or 1916. 
January 17, 1917. 
Present:— Mr, Lindsay, J.C. 
Musammat NAZIR BIBI Derenpanr— 
APPELLANT-——APPLICANT 
VETSUS 
DAYA SHANKAR, MINOR THROUGH HIS NEXT 
FRIEND Musam mat SART AJI —P LALNTIE E —— 


Responpent—Opposite PARTY. 

Civil Procedure Code (Act V of 1908), s 24— 
Honorary Munsifs Act (D. P. Act IT of 1896), s. 8 (2) 
Small Cause Court suit, transferred to other Court 
we Appeal. 

Where a suit, originally filed tn the Court of the 
Subordinate J udge sitting as « Small Cause Court 
J ndgo, was transferred to the Court of an Honorary 
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Munsif, and was subsequently made over to the 
Court ofa Probationary Munsif: - 

Held, that the suit having, in view of section 8 
(2) of the Honorary Munsifs’ Act, which excludes the 
operation of section 24, Civil Procedure Code, once 
lost the character of a Small Cause Court suit, the 
decree passed hy -the Probationary Munsif was 
appealable. 


Civil revision against. the order of the 
Subordinate Judge, Partabgarh, dated 
the 30th August 1916, upholding that of 
the Probationary Munsif, Partabgarh, dated 
the 30th June 1916. 


Syed Zahur Ahmad, for the Applicant. 
Mr, P. N. Rozdon, for the Opposite Party, 


JUDGMENT.—-This application for revi- 
sion must be allowed. The applicant was 
the defendant in a suit which was originally 
filed in the Court of the Subordinate 
Judge of Partabgarh sitting as a Small 
Cause Court Judge. From this Court the 
case was transferred to the Court of an 
Honorary Munsif in Partabgarh and after 
having been transferred there, if was 
subsequently made over tothe Court of a 
Probationary Munsif who passed an order 
decreeing the plaintiff’s suit., The defendant 
Musammat Nazir, Bibi filed an appeal in 
the Court of the Subordinate Judge of Par- 
tubgarh. The learned Subordinate Judge 
after discussing numerousauthorities has come 
to the conclusion that the decree before him 
was the decree of a Small Cause Court 
and that, therefore, no appeal lay. The 
argument here is that the judgment of 
the lower Appellate Court is wrong and 
I think this argument must be accepted. 
There is, no doubt, considerable conflict of 
judicial opinion as to the extent to which 
an appeal lies in cases in which section 24, 


sub-section 4, of the Code of Civil Pro- . 


cedure applies, but in the present case 
we have to take cognizance of another 
provision of the law, namely, the provisions 
of section 8 of the Honorary Munsifs’ 
Act, 18:6 (U, P. Act IL of 1896). This 
section in sub section 2 contains a special 
provision which excludes the operation of 
section 25 of the old Code of Civil Pro- 
cedure, which corresponds with section 24 
of the present Code. The result of this 
enactment is that a case which is transferred 
from a Court of Small Causes to the 
Court of an Honorary Munsif ceases to have 
the character of a Small- Cause Court suit. 
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The Court of an Honorary Munsif is not 
to be deemed to be a Court of Small 
Causes, Consequently the suit having lost 
its character of a Small Causa Court suit 
and having been afterwards transferred 
to the Court of a Probationary Munsif it 
seems to me that the ordinary Jaw applies, 
and that the decree passed by the 
Probationary Munsif was appealable. In 
these circumstances I must allow this 
application and setting aside the order of 
the Subordinate Judge, I direct that the 
Subordinate Judge do entertain and decide 
the appeal acsording to law. The applicant 
here is entitled to her costs against the 
opposite party. 
Revision accepted, 


COURT OF THE FINANCIAL COM. 
MISSIONER, PUNJAB. 
Revenoug APPEAL No. 1 or 1915-16, 
December 22, 1916, 
Present:—Mr. Fagan, F, 0, 
SULTAN — Morreagor—APPELLANT 
UEGTSUS 


LAKHU RAM—Morrdagern—Resronpenr, 

Punjab Alienution of Land Act (XIII of 1900), ss. 6 
(1) (a), 7 (8)- Usufruetuary mortgage, redemption of, 
before enpiry of term — Deputy Commissioner, power of, 
to fia proportion of mortgage-debt —8. 7 (8), scope of. 

Under section 7 (8; of the Punjab Alienation of 
Land Act it is not only open to the Deputy Com- 
missioner to enquire into and to consider the oxtent 
to which the principal sum together with reasonable 
interest thereon has heen realised by the mortgagee 
from the rents and profits of the land held under the 
mortgage, but he is in fact required to do so, and 
if he finds that the principal sum seonred together 
with any reasonable interest allowable under section 
6 (1) (4) is more than liquidated, he may grant 
redemption without any further payment by tho 
mortgagor. [p. 842, col. 1.] 

The words “such proportion of the mortgage-debt 
as the Deputy Commissioner determines to be 
equitable” used in section 7 (3) aro wide and confer 
upon the Deputy Commissioner a correspondingly 
wide equitable power and do not restrict him in its 
exercise to a mere arithmetical consideration of the 
ay portion of the term of the mortgage. [p. 342, 
col, 1. 


Appeal from the order of the Commissioner, 
Multan, dated the 12th February 1916. 


ORDER.—The facts of this case will be 
apparent from the orders of the Collector and 
of the Commissioner. Briefly they sre that 
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the appellant, Sultan, transferred 194 kanals 
to Lakhu Ram, respondent, by a mortgage 
under section 6 (1) (a) of the Alienation of 
Land Act on the 15th Angust 1911. The 
principal sum secured was Rs. 800. Sultan 
applied under section 7 (3) of the Act for 
redemption without any payment to the mort- 
gagee. The Collector by his order of 26th 
August 1915 allowed the application, finding 
that the mortgagee’s net profits for the 
period during which he had been in pos- 
session under the mortgage, apparently four 
years, had been Rs. 1,600 or Rs. 400 per 
annum and that consequently the principal 
sum secured together with any reasonable 
interest allowable under section 6 (1) (a) 
had been far more than liquidated. 


2, The learned Commissioner’s view of the 
intention of the legal provisions contained 
in section 7 (8) of the Act in their tearing 
on this case is given in his order of 5th 
November 1915. It is that the word “pro- 
portion” as used in the above section implies 
that the amount to be paid in redemption 


is proportionate to the expired and unexpired, 


part of the term of the mortgage.” He 
holds, I understand, that no consideration 
either need, or should, be given to the net 
profits actually received by the mortgagee 
during ‘the expired portion of the term 
of the mortgage for which he has been in 
possession. After careful consideration I 
find myself quite unable to accept this 
view. The words “such proportion of 
the mcrtgage-debt as the Deputy Commis- 
sioner determines to be equitable’ used in 
section 7 (3) are wide and confer upon him 
a correspondingly wide equitable power. 
They certainly do not appear to me to 
restricé him in the exercise of his power 
under the section to a mere arithmetical 
consideration of the elapsed portion of the 
term of the mortgage. It is, I think, 
quite clear that it is not only open to the 
Deputy Commissioner to enquire into and 
to consider the extent to which the 
principal sum together with reasonable in- 
terest thereon has been realised by the 
mortgagee from the rents and profits of 
the land held under the mortgage, but 
that he is in fact required to do so. 
The -inclusion in the account of a charge 
for reasonable interest in addition to repay- 
mont of principal against snch rents and 
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profits is not, I think, inconsistent with 
section 7 (1) of the Act. The meaning 
of that provision is, I consider, that no 
balance of interest can under any circum- 
stances remain as dus or recoverable after 
the expiry of the stipulated term of the 
mortgage and it is thus not inconsistent 
with but on the contrary indirectly affirms 
the provisions of section 6 (1) (a), so far 
as the latter refers to the subject of 
interest. 

3. For the above reasons I consider 
that the principle on which the Collector 
proceeded in his order of 26th August 
1915, is correct and I observe that the 
learned Commissioner himself in his 
subsequent order of 12th February 
1916 apparently failed to apply the 
principle enunciated in his own order 
of 5th November 1915. I am, however, 
disposed to think that the Collector’s esti- 
mate of Rs, 1,600 as the total “rents 
and profits” received by the mortgagee 
in four years is excessive. It is equivalent 
to Rs. 400 per annum on an area of 194 
kanals or 20 acres, that is, to Rs, 16-8-0 
per acre, while the land revenue assessment 
is apparently only Rs. *1 2-0 per acre, 
This part of the case, therefore, seems to 
require further enquiry. 


I set aside the Commissioner’s order of 
12th February 1916 and his subsequent 
order of 18th May 1916, and return the~ 
case to him for fresh decision with reference 
to the above remarks and after needful 
enquiry as tothe rents and profits realised 
by the mortgagee during the period he 
has been in possession as such. 

I make no order as to costs. 


Order set aside; Case remanded, 
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HAR CHANDI LAL V. SHEORAT SINGH, 


PRIVY COUNCIL. 
APPEAL FROM ALLAHABAD Hrga COURT. 
December 18, 1916. - , 
Present: —L0rd Parker of Waddington, 
Lord Sumner, Sir John Edge and 
Sir Lawrence Jenkins. 
HAR CHANDE LAL AND OTHERS — 
Pruamtires~-APPELLANTS 
VETEUS 


SHEORAJ SINGH AND orgers— 


Derenpants— RESPONDENTS. 

Mortgage—Subsequent invalid mortgage—Intention 
to accept new security frustrated—Performance by third 
party—Contract Act (IX af 1872), 5. 41, applicability of. 

A Hindu mortgaged his five-sixths share of a 
Village and died leaving a widow and a separated 
nephew, who was entitled to the reversion if he 
survived the widow. The nephew mortgaged the 
remaining one-sixth, to which he was entitled of his 
own right, to the same mortgagee. Thereafter the 
widow and nephew jointly executed two mortgages 
of the whole village for the amounts due under their 
old mortgages. The mortgagee sued on these later 
deeds and obtained m decree, which as against the 
widow was set aside on appeal. Thereafter, he sued 
on the original mortgage of the five-sixths share: 

Geld, that althongh the mortgagee’s intention at 
the time of the later deeds was to accept a new 
sccuritv in lieu of the old one, yet, as this was 
frustrated by the fact that the later deeds were held 
not binding on the widow, it was contrary to equity 
ani good conscience that the nephew’s heirs, who 
had succeeded bife widow as reversioners of her 
husband, should set up the later deeds as a release 
of the mortgage and that the mortgagee could 
enforce it against them. {p 344, col 2; p. 345, col. 1.] 

Section 41 of the Indian Contract Act, 1872, which 
provides for the discharge of a contract by the 
acceptance of performance by a third party, applies 
only where the contract has in fuct been performed. 
[ p. 845, col 1.] 


Appeal from a decree of the Allahabad 
High Court, dated the 25th February 1918, 
reported as 19 Ind. Cas. 127, reversing a 
decree of the Subordinate -ndge, Bareilly, 
dated the &th July 1911, 

FACTS.—The facts of the case sufficiently 
appear from their Lordships’ judgment. 
The Subordinate Judge decreed plaintiffs’ 
suit on the mortgage of 13th November 
1876. On appeal the High Court (Richards, 
©. J.,and Banerji, J.) held that as at 
the time of snit the plaintiffs were neither 
possessed of nor entitled to the possession 
of the mortgage-deed sued on, the suit was 
not maintainable, that the mortgagee 
must be taken to have accepted the perform- 
ance by Phul Singh of the contract sued 
on and that under section 41 of the Indian 
Contract Act, 1872, if was thereby dis- 
charged, 
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Hence this appeal. 

Messrs, De Gruyther, K. O. and Dube, for 
the Appellants. ~The mortgage sued on 
was not discharged by the substitution 
of a new contract under section 62 of 
the Indian Contract Act. It may have 
been intended that the widow’s mortgage 
of 1887 should discharge the mortgage of 
1876, but having repudiated her liability 
under the later mortgage she could 
not put forward that contention: and the 
respondents, who had been joined as parties 
in the Privy Council upon her death, 
could bein no better position than she 
was. There was no acceptance of performance 
by the nephew Phul Singh, or in fact 
any performance by him, so as to amount 
to a discharge under section 41 of the Con- 
tract Act. 

Sir W. Garth, for the Respondents,— When 
the mortgage of 1887 was held not to be’ 
binding upon the widow, the mortgagee was 
put to his election either to enforce against 
her the mortgage of 1876 or to continve 
to hold Pkul Singh liable upon his 
mertgage of 1887, which affected the 
whole mouza. He could not rely upon 
both. He must be taken to have accepted 
the liability of Phul Singh upon the decree 
against the whole property asa performance of 
the contract by Jai Chand. 


Mr. Dube, in reply..-The decree against 
Phul Singh was executed only against his 
one-sixth share of the mouza, 


JUDGMENT. 


Lorp Parker or Wappine'con.— This is an 
appeal from a decree, dated the 25th 
February 1913, of the High Court (Allaha- 
bad’, reversing a decree, dated the 8th 
July 1911, of the Subordinate Judge of 
Bareilly. The question is whether the 
appellants are entitled to enforce a mortgage 
against the respondents. 

The mortgage in question is dated the 
13th November 1576, and was executed 
by Jai Chand in favour of Lala Chatri 
Lal, tke mortgaged property being a 
five-sixths share in the Mouza Nagaria Bik- 


rampur. Ths amount secured was Rs. 5,500, 
The mortgagor died leaving a widow, 
Musammat Nandan, and a_ separated 


nepbew, Phul Singh. Under the Hindu 
Law Musammat Nandan had a widow's 
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„interest and Phul Singh had a reversion con- 
tingent on his surviving her in the property 
subject to the mortgage. Musammat Nandan 
could dispose of the property with the 
concurrence of Phul Singh, but Phul Singh 
could not, without the concurrence of 
Musammat Nandan, dispose of thereversion so 
‘as to defeat the interests of those who 
would become entitled if he died in her 
lifetime, 

Phul Singh was the owner of the remaining 
one-sixth share in the mouza in question, 


On the 6th March 1879 and the 26th 
September 1881, he mortgaged his one- 
sixth in favour of Lala Chatri Lal for 


Rs. 1,000 and Rs. 3,000 respectively, with 
_ interest. Obviously, therefore, Lala Chatri 
Lal had a better security for the Rs. 4,500 
due on Jai Chand’s five-sixths share than 
he had for the Rs. 1,000 and Rs. 8,000 
due on Phul Singh’s one-sixth share. On 
tbe 9th September and 30th October 1&87, 
respectively, Musammat Nandan and Phul 
Singh executed or were expressed to 
execute two mortgages in favour of Lala 
Chatri Lal. Each mortgage purported to 
affect the entire mouza, the first being in 
respect of the principal and interest due on 
Jal Chand’s mortgage of the 13th November 
1876, and the second being in respect of the 
principal and interest due on Phul Singh’s 
mortgages of the 6th March 1379 and the 26th 
September 1881. If these mortgages were 
valid, Lala Chatri Lal would get the security 
of Jai Chand’s property for the indebtedness 
of Phul Singh, and tbe security of Phul 
Singh’s property for the indebtedness of Jai 
Chand. 
In the year 1896, the mortgagee instituted 
a suit on the basis of the two deeds of 1887. 
The Subordinate Judge decreed the snit in 
full, so that, jndgment went for the whole 
amount of the indebtedness both of Phul 
Singh and Jai Chand against the entire 
mouza. Both Phul Singh and Musammat 
Nandan appealed, but Phul Singh having 
shortly afterwards died, his appeal was 
abandoned by his heirs (the first three 
defendants inthe present suit). The appeal 
of Musammat Nandan, however, came on for 
hearing, and was allowed by the High Court. 
It was held that even if she bad in fast 
executed the deeds of 1887, they were not 
binding on her. The mortgagee appealed 
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to His Majesty in Council. Musammat 
Nandan died pending the appeal, and the first 
three defendants in the present suit as Jai 
Chand’s heirs were made respondents in her 
place. The appeal was dismissed. The real 
effect, therefore, of the deeds of 1887 must 
be determined on the footing that Musam- 
mat Nandan had never been made a party 
thereto. On this footing, Phul Singh must 
be taken to have made his own property a 
security of Jai OChand’s indebtedness, and to 
have tried to make Jai Chand’s property 
a security for his own indebtedness—an 
attempt which could only succeed if he 
survived Musammat Nandan, which event 
did not happen. It follows thaton Musam- 
mat Nandan’s death the first three defend- 
ants succeeded to Jai Oband’s property, 
subject to the mortgage of the 13th Novem- 
ber 1876; but free from any further charge 
purported to be created by Phul Singh. The 
only difficulty is that the High Court, in 
allowing the appeal of Musammat Nandan, 
left the order of the Subordinate Judge 
standing as against Phul Singh. But the 
first three defendants do not claim Jai 
Chand’s property as heirs of Phul Singh, 
but as heirs of Jai Chand, and it appears 
that after Musammat Nanddn’s death the 
order of the Subordinate Judge was executed 
(and, in their Lordships’ opinion, rightly 
executed) only as against Phul Singh’s own 
one-sixth share of the mouza, and not against 
Jai Chand’s five-sixths share. The real 
question is whether anything has happened 
to preclude the mortgagee from enforcing 
the mortgage of the 13th November 1876 
against the first three defendants as the 
now owners of Jai Chand’s five-sixths 
share, 

It is, of course, true that the mortgagee’s 
intention at the time when the two deeds 
of 1587 were execuled was to accept a new 
security, extending to the whole mouza, for 
the indebtedness both of Jai Chand and 
Phul Singh in lien (inter alia) of the 
security of the 13th November 1876. Pur- 
suant to this intention he appears to have 
handed over the mortgage of the 13th No- 
vember 1876 to Phul Singh. But the 
original intention of the mortgagee was 
entirely frustrated by the fact that the two 
deeds were held not to be binding on Mu- 
sammat Nandan, and it does not appear’.ta 
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their Lordships to be consistent with equity 
or good conscience that the first three de- 
fendants, having successfully maintained that 
the transaction embodied in the two deeds 
of 1887 was not binding on Musammat Nan- 
dan, and consequently did not bind them 
as heira of Jai Chand, should now claim 
the benefit of such transaction as a release 
of the mortgage of the 13th November 1876, 
In their Lordships’ opinion, the 41st section 
of the Indian Contract Act, upon which the 
High.Court relied, has no application toa 
case like the present. It applies only where 
a contract has been in fast performed by 
some person other than the person bound 
thereby. If the mortgage of the 13th 
November 1670 be looked upon as a contract 
to pay money it cannot be said to have been 
performed at all, fcr though Phul Singh’s 
one-sixth share was sold in the snit of 
1896, the amount realised was not sufficient 
to meet the indebtedness of Phul Singh 
himself. Still less can Phul Singh be said 
to have performed the contract contained in 
the mortgage of the 13th November 1576, 
if such mortgage be looked on as a contract 
to give security, for his attempt to create 
a security on Jai Chand’s property admittedly 
failed. In their Lordships’ opinion, therefore, 
the mortgage cf the 13th November 1876 
was in the events which bappened wholly 
unaffected by the mortgages of 1887. 

It being admitted that if the mortgage 
of the 13th November 1876 is a subsisting 
mortgage, it is not statute barred, the appeal 
succeeds, and the order of the Subordinate 
Judgg ought to be restored with ĉosts here 
and below, Their Lordships will humbly 
advise His Majesty accordingly. 


Appeal decreed. 
Solicitors for the Appellants: Messrs. T. 
Ti, Wilson & Co. 
Solicitors for the Respondents: 
Barrow, Rogers and Nevill, 


Messrs. 
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UPPER BURMA JUDICIAL COMMIS. 
SLONER’S COURT. 

Civic Revision No. 162 of 1915. 
October 2, 1916. 
Preseni:—Mr. MeColl. 

NGA SAN BALU AND ANOTHER— 
APPLICANTS 
versus 


MI THAIK AND ANOTHER — RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), O. XXI, rr. 
58, 60, 61—-Application—Delay—Investiqation——Order, 
form of. 

Ifa Judge is of opinion that an application under 
Order KAT, rule 58 (1), has been designedly or 
unnecessarily delayed he may refuse an investigation, 
but if he makes an investigation he is‘bound to pass 
orders under Order XXI, rule 60, or under Order 
KAT, rule 61, Code of Civil Procedure, and the dis- 
missal of the application on the ground of delay 
after investigation has been made is illegal. 


Mr S. Mutkeriee, for the Applicants. 
Mr. C. G. S. Pillay, for the Respondents. 


JUDGMENT.—The Township Judge, 
after holding an investigation under Order 
XXI, rule 55, and reviewing the evidence, 
dismissed the application without coming 
to any finding, on the ground that it had 
been made too late. 


Considering the circumstances of the 
case it certainly could not be said that 
the application had been designedly de- 
layed and I shonld feel inclined to 
construe the word “unnecessarily” in the pro- 
viso to Order XXI, rule 58 (i), in a generous 
way. Be that as it may, if the Township 
Judge had only read this proviso, he would 
have seen that it did not apply because 
the investigation had already been made. 
If a Judge is of opinion that an appli- 
cation under Order XXI, rule 58 (1), has 
been designedly or unnecessarily delayed 
he may refuse an investigation, but if he 
makes an imvestigation he is bound to 
pass orders under Order XXI, rule €0, 
or under Order XXI, rule 61, Code of Civil 
Procedure, and the dismissal of the applica- 
tion on the ground of delay after the 
investigation had been made was illegal. 


On behalf of the respondent it has 
been suggested that the investigation should 
have been made by the Sub- Divisional Court, 
but itis clear from Order XXI, rule 52, 
that it is the Court which has custody of 
the property and not the attaching Court 
that has to make the investigation, 
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The order of the Township Court is set 
aside and the application’ is remanded to 
that Court in order that it may be dis- 
posed of according to law, There will be 
no order as to costs, as the respondent 
was not responsible for the mistake made. 

Order set aside ; Application remanded, 





PRIVY COUNCIL. 

APPEAL FROM Catcurta Hiem Court. 
December 7, 1916. 
Present:— Lord Parker of Waddington, 

Lord Sumner, Sir John Edge and 

Sir Lawrence Jenkins. 

DEONANDAN PRASAD—Derenpant— 
APPELLANT 
VEYSUSE 


JANKI SINGH AND OTHERS— 


PrLaintirrs— RESPONDENTS, 

Trusts Act (II of 1882), s 90--Co-sharer, default by, 
in payment of revenue—Sale— Purchase by co-sharer— 
Rights of other co-sharers—Appeal heard ex parte— 
Practice—Counsel, duty of. 

The relative position of co-owners in respect of the 
payment of revenue demands from each such 
measure of candid dealing and good faith as would 
ensure that a sharer would not be tempted to make a 
deliberate default with a view to ousting his co- 
sharers and appropriating to himself their common 
property. [p 848, col 2. 

Doorga Singh v. Bheo Pershad Singh, 16 C. 194, 
8 Ind. Dec. (N. s.) 149, disapproved of. 

Faizar Rahman v, Maimuna Khatun, 20 Ind. Cas. 
510; 17 C. W, N. 1288; 18 O. L. J, 111, referred to, 

One of several co-sharers made default in the pay- 
ment of his proportionate share of the Government 
revenue and thus caused the sale of the estate, and 
purchased it himself; 

Held, that the transaction amounted in effect to 
nothing more than the payment of an arrear of 
revenue enuring for the benefit of all the co-sharers, 
and that the estate must be held by the purchaser 
for the benefit of all the co-sharers, according to 
their several interests at thé date of the sale, subject 
to the payment by the latter to the former of their 
proportionate share of the expenses incurred by him 
in the purchase of the property. [p. 348, col. 2; p. 
349, col. 1.) 

Where an appeal is heard ew parte, it is the duty 
of Counsel to bring to the notice of the Court adverse 
as well as favourable authorities. ([p. 348, col, 2.] 


Appeal from a desree of the Calcutta 
High Court, dated Angust 18, 1910, reported 
as 7 Ind. Cas. 772, reversing that of the Addi- 
tional Subordinate Judge cf Monghyr. 


FACTS.—The facts are sufficiently stated in 
their Lordships’ judgment. Touzi No, 5298 
of Zilla Monghyr was assessed to reyenne 
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at Rs. 256. A 4-annas pattidar opened 
a separate account: the 12-annas share 
remained ¿jmali (joint), Of this 12-annas_ 
share 3 annas belonged to some of the 
plaintiffs (respondents), who mortgaged their 
share with possession to appellant, the 
latter covenanting to pay Rs. 51-8.0 for 
revenue, cesses, &e. Towards the instal- 


-ment of revenne due in Junes 1905 appel- 


lant paid Rs. 3-6-0 in excess. In paying 
later instalments the other co-sharers took 
advantage of this excess payment, so that 
nothing remained to the credit of the 12- 
annas share, Thereafter appellant paid 
Rs. Yonly instead of Rs. 12 towards the kist 
(instalment) of September 1906, and as a 
result the whole #jmali share was put up 
for sale and purchased by appellant much be-’ 
low its value. 


In 1907 the mortgagors of the 3-annas 
and the remaining co-sharers in the 12-annas 
share brought the present suit to set aside 
the sale or in the alternative fora recon-’ 
veyance of the property, alleging that the: 
sale was due to appellant’s default and 
that it was brought about by his fraud.: 
The Subordinate Judge held that there 
was no fraud on appellant’s part, that’ 
all the notices required by law were duly: 
served, and that the sale was good and valid. 
He dismissed the suit. On appeal the: 
High Court (Holmwood and Chatterjee, 
JJ.), reversed his decision. They held that 
the otber share-holders had no notice of 
the sale proceedings, and that the present 
appellant’s position was such thathe gould 
not hold his purchase for his own benefit 
either as against his mortgagors or as against 
the remaining co-sharers. They further held 
that the sale and purchase were fraudulent, 
and that the appellant could not be allowed 
to retain “bis illgotten bargain.” They, 
therefore, ordered that on plaintiffs paying 
into Court Rs. 425 (the amcunt of pur- 
chase-money) with interest at 6 per cent. 
from date of sale within three months, the 
defendant should convey the property to 
them. Hence this appeal. 


Messrs. L. De Gruyther, K. O., and B. 
Dube, for the Appellant.—The High Court 
could not find fraud against the appellant, 
as no particulars of frand were pleaded. 
The use of general words imputing fracd 
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is inefiectual: Gunga Narain v. 


(1). 
The sale was caused by the default 
not of defendant, but of plaintiffs them- 
selves. They were not entitled to utilise 
the Rs. 5-6-0 overpaid by defendant in 
June 1905. If credit be given to defend- 
ant for that amount, there was no default 
on his partein September 1905. Thede- 
fendant has paid all the revenue which as 
usufructuary mortgagee he. contracted to 
pay. 

Even assuming that appellant, as one of 
the co-owners, intentionally defaulted, that 
would not constitute frand. A co-sharer has 
no duty to pay up his quota of the Government 
revenue for the purpose of protecting other 
co-sharers and even if the sale be brought 
about by his default, this does not prevent his 
purchasing for himself: Doorga Singh v. Sheo 
Pershad Singh (2). 


Section 90 of the Indian Trusts Act (Act 
II of 1882) has no application: it only 
applies when a co-owner or mortgagee 
gains an advantage by availing himself of 
his position as such, 

Every co-sharer ought to look after his 
own interest and there is nothing to pre- 
vent one co-sharer buying the property sold 
for default of payment by another: on the 
contrary, this is expressly permitted by sec- 
tion 53 of Act XI of 1859. 


JUDGMENT. 


Sis LAWRENCE Jenkins.—This suit relates 
to a 12-annas share of Muuzah Tikaram- 
pur? Pargunnah Monghyr, being Tauzi No. 


Tiluckran 


5298. The property was offered for sale 
in the Collesctorate of Monghyr, for the 
recovery of arrears of revenue, under the 


provisions of Act XI of 1859 on the 25th 
March 1907, and was brought for the de- 
fendant, Babu Deonandan Prasad, a minor, in 
the name of Bunwari Lal. Before the sale 
it belonged as to 9 annas to the plaintiffs 
Nos. 7 to 16, and as to the remaining 
3 annas to the plaintifs Nos. 17 to 20, 
subject to a usufructuary mortgage of these 
3 annas for the benefit of Deonandan, and to 
transfers of parts to the plaintiffs Nos. 1 to 6. 


(1) 15 0. 683; 15 T. A. 119; 12 Ind, Jur, 264; 6 Sar. 
C, J. 168; 7 Ind. Dec. (N. s.) 989, 
(2) 16 C. 194; 8 Ind. Dec. (xN, 3.) 129, 
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The suit, which impugns the sale, failed 
in the Court of first instance, but on ap- 
peal the plaintiffs’ claim was upheld, and 
a decree was passed on the 18th Angust 
1910 that Deonandan, through his certifi- 
gated guardian, do convey the property to the 
plaintiffs. 

From this decree Deonandan has prefer- 
red this appeal. At one time the property 
was part of a larger estate, but there was 
a separation of shares under Act XI of 
1859, and thereby the 12-annas share now 
in suit became subject to a Government re- 
venue of Rs. 192 payable in four aunual 
instalments. | 

Though the Hability to the Government 
was, and continued to be, joint, yet, as bet- 
ween themselves, it was distributed among 
the several co-owners in proportion to their 
respective shares. Thus the amount payable in 
respect of the 3-annas share was a fourth, that 
is to say Rs. $ in June, Rs. 12 in September, 
Rs. 12 in January, and Rs. 15in March, The 
mortgage of the 3-annas share for the benefit 
of Deonandan was executed on the 23rd De- 
sember 1904 and it was thereby stipulated 
that the mortgagee should, by remaining in 
possession from 1312 Fasli up to the re-payment 
to him of the entire debt thereby secured, 


‘gollest and realise the rent of the mort- 


gaged mouzah, estimated as not exceeding 
Rs. 150, and should pay out of it Rs. 51-8-0 
into the Collectorate for revenue and other 
public demands. 

In June 1905, Rs. 9 became payable by 
the mortgagee, but Rs. 12-6-0 was paid. The 
reason of this excess payment does not ap- 
pear. At the end of the four following instal- 
ments there were no arrears. 

But of the instalment payable in Septem- 
ber 1906, only Rs. 9 instead of Rs. 12 
was paid on behalf of the mortgagee. As 
the other co-owners paid their several ali- 
quot shares and no more, there was, after 
giving credit for advance payments for 
previous instalments, a balance still owing 
of Rs. 2-100. This became in due course 
an arrear of revenue as defined by the Act, 
and it was to recover this arrear that the 
property was sold by the Collector. 

The arrear, therefore, which occasioned 
the sale, was due to the insufficient pay- 
ment made in respect of the 3 annas share, 
and nonetheless was this the result of 
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the default of those interested in that skare, 
because in June 1905 an excess payment 
of Rs. 3-6-0 had been made. This excess had 
long been absorbed, and had ceased to bean 
excess credit in the Touz ledger. This, in 
effect, is the view expressed in the judgment 
under appeal, and itis madea basis of the High 
Court’s decision in the plaintiffs’ favour. 
The learned Judges as a further and dis- 
tinct ground of decision find that there was 
_fraud, and the language used by the High 
Court, read literally, might be understood 
to attribute personal fraud to the minor, 
Deonandan. But, in view of his age, this 
can hardly have been intended. In any 
case their Lordships acquit him of any 
personal misconduct in relation to the de- 
fault or sale. He was, however, represented 
by “agents, and when the position created 
by them is regarded as a whole, it leads 
to the conclusion that the Government 
revenue was intentionally allowed by them 
to fall into arrear with 8 view to 
the property being put up for sale and 
bought on behalf of the minor. If this be 
the true view, as their Lordships hold, then 
however free from personal blame the minor 
may have been, he cannot profit by his 
agents’ deliberate default committed in breach 
of the terms of the mortgage. 
his mortgagor, therefore, the mortgagee 
cannot be allowed to hold for himself the 
advantage gained by the default for which 
- his agents were responsible. Nor, in their 
Lordships’ opinion, can he be permitted 
to hold for himself this advantage to the 
prejudice of the co-owners. For this pur- 
pose the mortgagor and mortgagee may be 
identified; they together represented the 
3-annas share, and theirs was the obligation 
to pay their quota of therevenue. Equally 
in relation to the co-owners was the default 
designed with a view to a subsequent sale 
and to a purchase on the minor’s behalf, 
and the advantage gained by this scheme 
must, in like manner, be held for the benefit 
of the co-owners, who are not shown to 
have been aware of the default or sale, 
or to have disentitled themselves to this 
equitable relief. They had contributed their 
proper quota to this September instalment, 
ard it cannot be supposed that had they 
known of the default or the peril to their 
interests they would have allowed a valu- 
able property, worth, it is said, not less than 
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Rs. 8,000, to be sold away for the failure to 
pay Rs. 2-10-0. 

In estimating the conduct of the parties 
it is not without significance that, while 
the co-owners of the other shares paid 
in full their contribution to the succeeding 
January instalment, nothing was paid on ac- 
eount of the 3-annas share. 

Their Lordships have not overlooked the 
decision in Doorga Singh v. Sheo Pershad Singh 
(2), which lends support to the appellant’s 
contention as against the co-owners; but if 
is apparent from the judgment under ap- 
peal that this decision has not stood unquep- 
tioned. And this also appears from the judg- 
ment in Faizar Rakman vy. Naimuna Khatun 
(3). This oase was not cited in the course of 
the argument, as the respondents were not 
represented, but their Lordships wish it be 
distinctly understood that wherean appeal 
is heard ex parte it is the duty of Counsel 
to bring to the notice of the Board adverse 
as well asfavourable authorities. 


The decision in Doorga Singh’s case (2) 
applied too lax a standard of reciprocal 
conduct in holding that fraud in its strictest 
sense, such fraud as would support a common 
law action of deceit, was.the test by which 
to judge these transactions. It failed to 
pay due regard to the relative position of 
co-owners in respect of the payment of 
revenue and to the need of demanding from 
each such measure of candid dealing and good 
faith as would ensure that a sharer would 
not be tempted to make a deliberate default 
with a view to ousting his co-sharers and 
appropriating to himself their common pro- 
property. Here Deonandan, through his 
representatives, had a duty to perform, 
which was inconsistent with his becoming 
a purchaser of the property in the way he 
did, therefore, his title cannot operate to 
the exclusion of the co-owners. . 


It is no answer to say that thse Act 
contemplates a purchase by a sharer; the 
sale stands, but in the circnmstances 
the transaction is in effect nothing 
more than payment of an arrear of 
revenue enuring for the benefit of all. 
But this gives a right to contribution, 
so that it must be a term of granting 


(8) 20 Ind. Cas. 510; 17 C. W. N. 1233; 18 O. L, J, 
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the plaintiffs equitable relief that they 
contribute to the expenses properly in- 
curred by or for Deonandan in the purchase 
of the property. 

The amount to be contributed has- been 
fixed by-the High Court’s decree at Rs, 
425 with interest at 6 per cen. per -an- 
num within *three months. As no excep: 
tion has been taken to this, either by 
way of cross-appeal or otherwise, if may 
be accepted, but the time for payment must 
be fixed by the Subordinate Judge after notice 
to the parties. The declaration in the decree 
that the sale and purchase is invalid is mis- 
conceived as a description of the legal 
position, and in its place should be substitut- 
ed a declaration that tbe property pur- 
chased must be held for the benefit of the 
plaintiffs and the first defendant according 
to their several interests ut the date of the 
sale, subject to the repayment of Rs 425 
and interest on that sum at the rate of 6 
per cent. per annum from the date of the 
sale, and there should be a direction for a 
conveyance as decreed by the High Court 
on payment of that amount on or before a 
date to be fixed by the Subordinate Judge: 
With this.variation the decree of the High 
Court should, in their Lordships’ opinion, be 
affirmed, and they will humbly advise His 
Majesty to this effect. 

Decree vuried, 


‘Solicitors for the Appellant: Messrs. 
Watkins and Hunter. 
Soliciors for the Respondents: Messrs. 


W. We Bog and Co. 





PUNJAB CHIEF COURT. 
First Cryin Appear No. 1872 or 1912. 
June 6, 1916, 

Present:— Sir Donald Johnstone, Kr , Chief 
Judge, and Mr. Justice Chevis, 
NATHU MAL AND ANOTHER— PLAINTIFES— 

` APPELLANTS 
versus 
MUHAMMAD SHAFI— Derenpant—~ 
RESFONDENT. 

Civil Procedure Code (Act PV of 1968), Sch. 11, 
paras, 17, 20— Ciril Procedure’ Code (Act XIV of 
1882), os, 528, &25—Arbitration and anard—Suit cn 
award, maintainability of— Arbitrator, power of, tv 
proceed when one party refuses to submit to him ~ Notice, 
erro? tn, effect of—Arbitrution, whether can be rescinded 
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—Contract Act (LX of 1872), s. 28—Specific Relief Act 
(I of 1877), 8 21, 

Where there has been a valid reference to arbi- 
tration, it is open to either of the parties to it to go 
to Court and to pray it to file the agreement and take 
action under it, or on their own account to call upen 
the arbitrator to give a decision. Ifthe arbitrator 
makes an award, the party in whose favour itis made 
can then sue for a decree in terms of the award. [p 
351, col. 2.] 

Subbaraya Chetti v. Sadasiva Chetti, £0 M. 490; 7 
Ind. Dec. (N. 8 ) 847; Dharam Das v Ajudhia Pershad, 
77 P. R. 1882 and Bhajahari Saha Banikya v Behary 
Lal Basak, 33 ©. 881; 4 C. L. J. (62, referred to. 

There can be no objection toa suit onan award 
being coupled in the alternative with a suit on tho- 
merits of the dispute between the parties. Such a 
combination is convenient and prejudices no one. [p. 
351, col. 2.) 

Where there has once been a valid reference to 
arbitration, the arbitrator is entitled to proceed with 
it, even if one of the parties refuses to submit to his 
arbitration. [p. 352, col. 1.] 

Where there is a clerical error in the notice sent 
by the arbitrator to one of the partios to the reference 
regarding the date on which the arbitrator proposes 
10 hold an enquiry, and the party notices the error 
and keeps it up his sleeve, not giving the arbitrator 
a chance of rectifying it, he cannot be allowed to 

lead that the error has prejudiced him in any way. 
p. 352, col. 1.) 

A party may for just cause rescind a contract to 
refer to arbitration but is not entitled to dose 
without any cause whatever. [p 352, col, 2.] 

Ram Kumar Singh v. Jagmohan Singh, 6 Ind. Cas, 
420 and Deutsche Springstoff Actier Gesellschaft v. 


‘Briscoe, (1888) 20 Q. B. D. 177; 57 L. J. Q. B. 4; 36 


W. R. 557, referred to. 

First appeal from the decree of the District 
Judge, Simla, dated the 30th July 1912, 
decreeing the claim in part, 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Khan Sahib Muhammad Ilyas Khan, 
for the Appellants. i f 

The Honble Mr. Fazl-i-Hussain and Mr. 
D. O. Ralli, for the Respondent, 


JUDGMENT.—This case has dragged 
on for many years, the plaint having been 
first presented on 24th July 1908. It 
was disposed of by the lower Court on 
30th July 1912, and if had in the interval 
passed through the Lands of several officers 
and had. once even heen up to the Chief 
Court. From December 1910 to December 
1911 it was. handled by Mr. M. Harrison 
as District Judge, who was succeeded for 
some months by Mr. T. P. Ellis, who took 
the evidence of one witness and heard 
arguments for the plaintiffs, after which 
the record went to the Chief Court. Mrz 
Harrison seems to haye again returned to 
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the Court before May 1912 and to have 
heard the case argued finally on 7th May, 
and proceeded to judgment on 30th July 
as already stated. As will be seen later, 
we do not agree with Mr. Harrison in his 
view of the case, for we think he has 
fallen into some errors, perhaps largely 
because of the piecemeal way in which the 
case, which is a somewhat voluminous one, 
has been tried. 

The claim was for Rs. 34,306-7-0, and 
was based on an award. The plaintiffs’ 
gase in brief was that they contracted (Exhibit 
P. 1) to build a house in Simla for defend- 
ant on certain conditions, that they built 
the house, that one of the conditions was 
that in case of dispute both parties should 
be bound by the decision of Khan Sahib 
Fakhr-ud-Din, since deceased, who was the 
architect of the house, and that the Khan 
Sahib, when dispute arose, decided that 
the above sum was due to plaintiffs. In 
the alternative plaintifis claimed.a decree 
on the merits, apart from the award, for 
Rs. 38,768-5-9, in arriving at which sum 
they gave defendant credit for Rs. 27,000 
received from him plus Rs. $,603-11-0, value 
of materials supplied by him. 


. The most important pleas taken, and 
the only ones we need mention here, were 
that the Khan Sahib was never appointed 
arbitrator, that he was guilty of misconduct 
as arbitrator, that the work was not done 
according to contract, and that defendant 
paid the plaintiffs not Rs. 27,000 only, 
but Rs, 35,000, that unauthorized work 
was done and charged for, and finally 
that, on a just and proper taking of the 
account, if would be found that plaintiffs 
owed defendant some Rs. 9,460. The only 
one of the technical pleas worth mention- 
‘ing here is (in effect) that the suit on 
the award is not maintainable in view of 
the provisions of the Civil Procedure Code, 
and that plaintiffs could proceed only by 
way of section 523 or 525 (old Civil Proce- 
dure Code). 

In a long replication plaintiffs traversed 
defendant’s pleas, and then 12 issues were 
framed on 12th May 1910, to which 8 more 
were added on Ist June, while on the same 
day issue No.. 4 was re-drawn. Plaintiffs 
then called their evidence and after that 
defendant put in his. On .14th Ostober 
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1911 Mr. Harrison refused to allow plaint- 
iffs to call further evidence to rebut de- 
fendant on issues whereof burden of proof 
lay on him, and three days later he issued 
a commission to Mr. Astbury, Executive 
Engineer, to enter the premises and “measure 
and inspect the same.” Mr. Astbury on 2nd 
December 1911 put in the result of his 
work and on 8rd February 1912 was 
examined on oath by Mr. Ellis, District 
Judge. Ultimately, as already stated, Mr. 
Harrison decided the case, his principal find- 
ings being these: — 

(a) That no “notice” was given to defend- 
ant by the Khan Sahib of the impending 


arbitration, and thus his decision is not 
a valid award and is not enforceable; 
(b) that defendant paid Rs. 35,000 for 


the plaintiffs to the Khan Sahib and not 
Rs. 27,C00 only, and that, if the Khan 
Sahib only passed on the smaller sum to 
plaintiffs, they may sue bim for the differ- 
ence, but that defendant must have credit in 
this suit for the whole; 

(c) that the extra work (basement storey) 
objected to by defendant must be allowed 
to plaintiffs, as defendant consented and 


approved; 


-(d) that previous to the agreement 
Exhibit P.-1 aforesaid, there was an un- 
stamped draft signed by defendant and given 
by bim to the Khan Sahib. 

(e) that. plaintiffs agreed to the 
in that draft; 

(f) that defendant before suit never even 
saw the completed Exhibit P.-1; e 

(g) that it is not proved by plaintiffs 
that, when defendant signed P..1, it was 
anything, more than a blank stamped 
paper (it was defendant’s allegation that 
in Delhi on 27th December 1906 he had 
been induced by the Khan Sahib to sign 
the blank paper upon a promise to have the 
terms of agreement, as per draft, written up 
later); 


(h) that this being so, the onus was on 
plaintiffs to prove, in view of defendant’s 
denial, that clause 7 of P.-1, relating to 
arbitration by the Khan Sahib, was ever 
agreed to by defendant, and that onus 
had not been discharged; 

(7) that defendant undertook to supply 
certain materials and failed to do so, and 
therefore, cannot. claim compensation ` for 


terms 
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the resultant delay in completion of the 
‘work; 

(j) that Mr. Astbury’s 
be accepted in full; 

and on these findings, by arithmetical 
calculation, the lower Court gave plaintiffs 
a decree for Rg. 11,228 only, with costs 
-to plaintiffs om this sum and costs to defendant 
on the part of claim disallowed. 

Both parties have appealed, and we have 
heard lengthyand able arguments. Plaint- 
iffs ask for Rs. 34,306-7-0, on the “bill 
and award,” while defendant prays that 
the plaintiffs’ suit being dismissed, he be 
allowed a decree for Rs, 2,758-2-5 against 
plaintiffs. After hearing arguments and 
carefully studying the record, we have 
arrived at the conclusions that the award 
is a good award, that a suit on it is 
competent apart from section 523, (old) 
Civil Precedure Code, that ro misconduct 
on the part of the arbitrator is proved, 
and that, therefore, the plaintiffs must havea 
decree in accordance with the award, 


“award” should 


Taking in their natural order the ques- 
tions requiring decision, we turn first to 
the Jaw ‘point of the form in which the 
suit has been brought. Assuming for the 
moment that there was a valid reference 
to arbitration, one sees that if was open 
to plaintiffs to go to the Court with 
Exhibit P.-1, under section 522, (old) Civil 
Procedure Code, and pray the Court to 
file the agreement and take action under 
it. Instead of that plaintiffs on their own 
account called upon the Khan Sahib to 
give a decision; defendant on receiving 
notice from him repudiated his authority; 
he proceeded to enquire and consider and 
finally made his award. Plaintiffs 
sued in the alternative for a decree in 
terms of the award and for a rather 
larger sum on the merits apart from the 
award. They did not proceed under section 
523 or 525, (old) Civil Procedure Code. 
In sopuection with these matters our atten- 
tion has been drawn to section 25, Contract 
Act, section YI of the Specific Relief Act, 
and the relevant provisions of the old and 
new Civil Procedure Codes; namely, sections 
593 and 525 of the old, and paragraphs 
17 and 20 of Schedule II of the new. 
Section 28, Contract Act, is the well- 
known: section regarding agreements in 


then’ 
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restraint of legal proceedings. The second 
paragraph of exception 1 of that section 
was repealed in 1877 (Specific Relief 
Act); and on perusal and comparison of 
the section with section 21, Specific Relief 
Act, and the relevant portions of the Civil 
Procedure Code, we can find no foundation 
for the idea that there is any legal bar to 
suits for recovery of amounts awarded;.or that 
a plaintiff, if he wishes to avoid the effect of 
the substantive part of section 28, Contract 
Act, must proceed under paragraphs 17 or 
20, Schedule IT, present Civil Procedure Code. 
The wording of the repealed portion of the 
exception to that section 2&8—‘‘or for the 
recovery of the amount so awarded”’— would 
seem to imply that the Legislature in 1872 
contemplated suits of that sort being brought; 
and in our opinion, if authority is needed, 
enough is to be found in O’Kinealy’s Civil 
Procedure Code, 6th Edition, page 776, last 
paragraph. We refer also to such rulings as 
Subtaraya Ohetti v. Sadasiva Chetti (1), 
Dharam Das v. Ajudhia Pershad (2) and 
Bhajahari Saha Banikya v. Behary Lal Basak 
(3). The law has not in this respect been 
altered by the new Civil Procedure Code, and 
we, therefore, find that claim for recovery of 
the sum awarded was an admissible claim. In 
this connection we wouldrefer also to the deci- 
sion of the point in this very case by a Judge 
in Chambers: see Miscellaneous Appeal No. 
216 of 1909, decided on Sth November 1909. 
[t may be that in view of that finding it was 
unnecessary for us to decide the point again, 
but we have thought it desirable to state our 
joint opinion on it. We also think that there 
can be no valid objection to a suit on an 
award being coupled in the alternative with 
a suit on the merits of the dispute between 
parties. Such acombination prejudices no 
one and is decidedly convenient. 


Ournextconclusion, thattheawardis a good 
award, involves discussion of the questions— 


(1) Whether there was a valid reference 
to arbitration; 


(2) whether proper notice was given by 
the Khan Sahib to the defendant; 
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(3) whether, if the notice really, as alleged 
by defendant, named a day already past, 
this flaw alone serves to vitiate the award; 

(4) whether defendant’s refusal to submit 
to arbitration—he admittedly refused on 
receipt of the aforesaid notice—vitiates the 
proceedings; 

(5) whether, in the enquiry held and the 
award made by him, the Khan Sahib is prov- 
ed guilty of such misconduct as would render 
the award liable to be set aside. 

[After discussing the evidence, the learned 
Judge goes on to say: 

We must hold, then, that P.-1, with its 
clause 7, was duly executed by defendant, 
and he is bound by it, and we now go to the 
questions marked (2) to (5) above. To clear 
the ground we may say at once that in our 
opinion (4) should be answered in the nega- 
tive; the arbitrator was entitled to proceed 
even if defendant refused to submit to his 
arbitration. Then, as regards (2) and (3), 
we think the notice D.48 may very likely be 
genuine, It, hke the Khan Sahib’s office copy, 
is dated 27th February 1908, but in D-48 
the date for hearing is put at llth February. 
In the Khan Sahib’s copy the month was 
February but this was scored throngh and 
March written above. Considering what we 
have been obliged to find in connectien with 
defendant’s other documents, it is always 
possible that D-48 is a concoction; but we 
do not think the matter of great importance. 
Defendant in his reply took no exception to the 
date of hearing but repudiated the arbitrator’s 
authority iż foto. He has been in no way 
prejudiced by what must have been a msre 
clerical error, the actual hearing was on 11th 
March 190%. We entirely dissent from the 
District Judge’s view that the error in date 
vitiates the award, and we think that, if, as 
the District Judge opines, defendant did notice 
the error and kept it up bis sleevo and did not 
give the arbitrator a chance of putting things 
on a proper footing, defendant cannot be 
allowed to plead that the error has prejudice- 
ed him in any way. £ 

£ 4 * a as 

We find there is one matter urged by 
Mr. Fazl-i-Hussain, which might have been 
included in our discussion of the validity of 
the arbitration proceedings. The learned 
Counsel quotes Ram Kumar Singhy. Jagmohan 
Singh (4) and Deutsche Springstoff Actien 

(4) 0 Ind. Cas. 420. - 
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Gesellschaft v. Briscoe (5) as shewing 
that a party may for just cause rescind a con- 
tract to refer to arbitration, and he adds 
thata party may rescind even without any 
cause, For the latter proposition there is no 
authority, and the former affords no help te 
defendant, for here there was, on our findings, 
no just cause to rescind. š À 

16 follows fromthe above that we reject 
defendant’s appeal with costs, and, in accepting 
plaintiffs’ appeal, give them a decree for 
Rs. 34,306-7.0 with costs in both Courts. We 
also direct that the sum of Rs. 34,306-7-0 or 
so much of it asremains at any time unpaid, 
shall carry interest at 4 per cent. per annum 


from date of suit to date of realization. 


Appeal accepted. 
5 ne 20 Q. B. D. 177; ò7 L. J. Q. B. 4; 36 W. 


PATNA HIGH COURT, 
First Crvin Arrear No. 184 or 1913, 
February 2, 1917. 
Preseent:—-Mr. Justice Mullick and 
Mr, Justice Jwala Prasad. 
NATHUNI SAHU-——PLAINTIEE—APPELLANT 
versus 
BAIJNATH PRASAD AND OTHERS—- 


Di FENDANTS-——RESPONDENTS, 

Hindu’ Law— Mitakshara Son's liability to pay 
father’s debt—Immoral purpose—Necessity~~Byrden of 
proof—Co-parcenary property, liability of—~Contract 
Act (1X of .872), 83. 16, '74—~ Interest, exorbitant rate of, 
whether penalty— Undue influence. 

It is the pious duty of sons under the Hindu Law 
to pay the debts of their father, unless they can show 
that the debt was incurred for immoral purposes. Tt 
isnot necessary for the creditor to prove that the 
money was borrowed for the benefit of the sons. [p. 
354, col, I; p 365, col. 1.1 

Ramsami Nadan v. Ulagunatha Goundan, 22 M, 49; 
8 M, L, J. 312; 8 Ind. Dec. (x. s.) 36, relied upon, 

In a, suit for realising adebt incurred by the 
father, where the father and sons are both joined 
as defendants, the decree should give a direction that 
the debt is payable by the father in, the ordinary 
way and by the sons out of the ancestral co-parcenary 
property. All the authorities on Hindu Law are 
unanimous that the co-parcenary property alone is 
liable for the payment of the debts of the father. [p. 
354, cols. 1 62.) 

Ordinarily a high rate of interest cannot per se 
he rogarded objectionable as a penalty within tho 
meaning of section 74 of the Contract Act. But 
when tho contract provides a special condition for a 
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change in the rate or mode of calculation of interest, 
‘a8 a punishment for some default, that special 
condition may operate as a penalty, [p. 354, col. 2; p. 
355, cols 1 452. 

A Court is not competent to rip ap a contract 
merely because it considers the rate of interest hard 
and unconscionable and a debtor cannot be relieved 
except by showing that he comes within the four 
corners of section 16 of the Contract Act. [p. 854, col, 


+ 8 
, Krishna Charun Barman, v. Sanat Kumar Dass, 3t 
Ind Cas. 609; 25 C. L. J. 24; 44 O. 162, distinguished. 
Satish Chunder Giri v, Hem Chunder Mookhopadhya 
29 C. 823, relied upon, 


Appeal against the decision of the Sub- 
ordinate Judge, First Court, Patna, dated 
the 29th November 19:2, in Suit No. 415 
of 1911, 

FACTS,—The facts of the case appear 
fully from the judgment of Mallick, J. 

Mr. Fakhruddin (Government Pleader) 
(with him Messrs, Ganesh Dutt Singh and 
Shivanandan Rat), for the Appellant.— 
Sons can be made liable during the 
lifetime of the father for the debts 
of their father which are not im- 
moral, Even where the father is not the 
karta tbe sons are liable on account of 
their pious duty to pay their father’s 
debts: Kunhali Beart v. Keshava Shanbaga 
(1). The cause of action against the sons 
arises not by reason of the death of the 
father but of their liability to pay his 
debts, so that even in money suits the 
sons can be joined and given an oppor- 
tunity to show that the debts were for im- 
moral purposes. He cited Ramasami Nadan v. 
Ulaganatha Goundan (2), Mallesam Naidu v. 
Jugala Panda (3), Dharam Singh v. Angan 
Lal (4). 

Merely general allegations of immorality 
are not enough. The debt in question should 
be specifically shown to have been contracted 
forimmoral purposes: Bhagbut Pershad Singh 
v: Gija Koer (5), Babu Singh v. Bihari Lal 
(6). In the present case there is a general 
allegation of extravagance and hardly any 
evidence of the- debt being for immoral 
purposes, 


p” 11 M. 64; 12 Ind. Jur. 15; 4 Ind. Dec. (x. s.) 


(2) 22°M. 49; 8 M. L. J. 312; 8 Ind. D i 
(3) 23 M. 292; 8 Ind. Dee. (x. s) oee (x. s.) 36. 


ore cae 301; A. W.N. (1899) 78;9 Ind. Dec. 


(5) 15 ©. 717; 15 I. A. 99; 12 Ing 
P. ©. J. 186; 7 Ind. Dec. (xN. s.) 1082, tate 289; 6 Sar, 


.(6) 80 A. 156; A. W. N, (1908) 61; 5 A. L, J. 175. . 
> 25 
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The defendants are bound to pay interest 
at the stipulated rate, 

Mr. Krishna Sahay, for Defendant No. 2, 
relied on Krishna Charan Barman v. Sanat 
Kumar Dass (7) on the question of interest. 

Mr, Kulwant Sahay, for Defendant No, 3. 

Mr. Mustafa Khan, tor Defendants Nos. 4, 5 
and 6, submitted that no decree was asked 
for against his clients and no ancestral pro- 
perty of defendant No, 1 had come into 
their hands. 

A. son is bound to pay his father’s debts 
only out of the assets of the father in his 
handa, if any. 

Mr. Fakhruddin, in reply, submitted that 
the existence of assets was immaterial and 
referred to Trevelyan’s Hindu Law, page 306. 

Defendant No. | was not represented 
in the appeal. l 

Messrs. Kulwant Sahay, Rat Guru Saran 
Prasad, Mustafa Khan and Hri Bhushan 
Mukerji, for the Respondents. 

JUDGMENT. 

Mulok, J.—The plaintiff is a money- 
lender. The defendant No. 1 is the head 
of a joint Mitakshara family; defendant No, 
3 is his adult son while defendants Nos, 4, 
Defendant No. 
2, Musammat Hira Bibi, is his wife, 

It is admitted that defendant No. 1 
borrowed from the plaintiff various sums of 
money amounting to a total of Rs. 2,800 
between the 20th of September 1908 and 
the 14th of April 1909. Thedeféndant No, 
3 was a party to the contract as regards the 
debts of Rs. 315 dated the 2nd of October 
1908; of Rs, -50 dated the 23rd of No- 
vember 1908; of Rs. 250 dated the 28th of 
January 18409; of Rs. 900 dated the 9th of 
February 1909 and of Rs. 900 and Rs, 200 
dated the 14th of April 1909. 

The defendant No. 2 was a party to the 
contract in respect of the two sums of Rs. 
900 borrowed respectively on the Yth of 
February 1909 and 14th of April 1909. 

Defendants Nos. 4 to 6 are not parties to 
any contract between the plaintiff and the 
other defendants. 

The rate of interest stipulated was one auna 
in the rupee per month, which is 75 per cent, 
per annum. There was also an agreement 
between the plaintiff and the borrower by 
which the plaintiff deducted from the principal 

(7) 34 Ind. Cas. 609; 25 C. L. J. 24; 44 C. 162, 
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a sum representing one month’s interest, This 
sum has been in the Courts below called 
“batta”, and the Subordinate Judge who 
tried the suit has rightly declined to give 
the. plaintiff any credit for it and has 
calculated the principal at the amount 
actually handed over by the plaintiff to 
the debtors. The result of the trial was 
that a decree was made against defendants 
Nos. l and 3 only for a total sum of Rs. 
2,245-3-0 on account of principal and Rs. 
1,405-140 on account of interest. The 
Subordinate Judge considered 75 per cent. 
unconscionable and without assigning any 
other reason reduced if to 24 per cent. 
per annum. He held that it had not been 
established that defendant No, 2 joined 
in the loans or at any rate that if she 
did join, she did so under the influence 
of her husband, the defendant No. 1. 

As regards the defendants Nos. 4 to 6, 
the minors, the Subordinate: Judge held 
that no decree could be made against them 
because it had not been shown that the 
money was borrowed for ‘their benefit, 

The present appeal before us is preferred 
by the plaintiff. 


The first prayer made is that defendants 
Nos. 4 to 6 should’ be ‘included within the 
decree. It is contended that unless the 
-respondents can show that defendant No. 
“1. the father of the joint family, borrowed 
the money for immoral purposes all the 
sons! are liable to discharge his debts as 
a pious duty. Inour opinion- this conten- 
tion must prevail and it is immaterial 
whether the money was or was not spent 
for the benefit of the minors. An authority 
for this proposition, if authority is needed, 
is supplied by the Full Bench decision of 
the Madras High Court in Ramasami 
Nadan v. Ulaganatha Goundan (2), There 
the learned Judges went fully into the 
law and came to the conclusion that it 
was not necessary for the creditor to 
prove that the money was borrowed for 
the benefit of the sons. The decree to 
which the creditor is entitled should be 
one against the father or manager, with 
à direction that it was payable by him 
in the ordinary way and by the sons out 
of the ansestral co-parcenary -property. It 
is contended by Mr. Fakhruddin on behalf 
of the appellant that he ought not to be 
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restricted in his claim to the co-parcenary 
property alone bat that he is entitled 
to proceed also against the separate pro- 
perty of the sons. There is no authority 
for this proposition in Hindu Law. All 
the authorities are unanimous that the co- 
parcenary property alone is liable for the 
payment of the debts of the father. This, 
therefore, disposes of the first point raised 
by the appellant. 

The appellant’s second point is that he 
is entitled to a decree against defendant No, 2, 
Hira Bibi. Now this is a matter of evidence.. 

[His Lordship after discussing the evidence. 
continued:— | f 

No decree, therefore, can be madeagainst her, 

Coming now to the 3rd point we are, 
in some difficulty. The learned Vakil for 
the appellant contends that he is entitled, 
to the full rate of interest at 75 per 
cent. per annum. On. the other hand 
reliance is placed by the respondents on 
various autborities, the last of which appears. 
to be the case of Krishna (haran Barman v.. 
Sanat Kumar Das (7), in which a Bench of. 
the Caleutta High Court sitting in Letters 
Patent Appeal held that. in view of the 
particular facts of that particular case, 
interest at 75 per cent. was a penalty within | 
the meaning of. section 74 of the Indian: 
Contract Act. On the other hand, it has, 
been held by a Bench of this Court that 
the Court is not competent to rip up a 
contract merely because it considers the 
rate of interest hard and unconscionable; 
and that a debtor cannot be relieved except, 
by showing that he comes within the four 
corners of section 16 of the Indian Uon- 
tract Act. For my part I am strongly 
of opinion that the latter is the correct 
view and in my judgment this is also the 
view which their Lordships of the Privy 
Council have in several cases laid down. 

Ordinarily when a creditor stipulates. 
for a high rate of interest, his object is 
to secure the continuance of the loan rather 
than its early repayment. How then can 
the interest be culled a penalty? When 
the contract provides a special condition 
for a change in the rate or mode -of 
calculation of interest.as a punishment for. 
some default, that special. condition may’ 
operate as a penalty; but ordinarily it is 
in my view not possible to consider a 
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high rate per se objectionable as a penalty 
within the meaning of section 74 of the 
Contract Act. 

In the present case although . undue 
influence was pleaded no evidence was given 
to astablish undue influence or coercion, nor 
does the learned Subordinate Judge find 
that there was any such undue influence or 
coercion as would vitiate the contract. There- 
fore in my opinion the plaintiff is entitled 
to interest at 75 per cent. uponthe princi- 
pal money actually found by the learned 
Subordinate Judge to have been advanced 
to the debtors. 

The order, therefore, of this Court will 
be that the decree of the lower Court will 
be modified’ and instead of calculating interest 
at 2+ per cent. it will be calculated at the 
contract rate of 75 per cent. The amount 
so found due on calculation will be re- 
coverable in the first instance from defend- 
ants Nos. 1 and 3; in default the plaintiff 
will be entitled to recover the whole or 
any part of it from defendants Nos. 4 to 
6 by proceeding against the ancestral or 
co-parcenary properties in the hands of 
those defendants.. The appeal as against 
defendant No, 2 will be dismissed with 
costs, which are assessed at Rs, 80, The 
appeal as regards the other defendants is 
decreed in this modified form, with costs 
which are assessed at Rs. 300. But here 
a proposal is made by the learned Vakil 
appearing for defendant No. 3 to the effect 
that he will pay a thousand rupees in 
cash to the plaintiff within one week from 
this day and the plaintiff on the tender 
of this offer agrees that if the money is 
so paid on that day, be will reduce the 
rate of interest to the rate which has been 
allowed by the learned Subordinate Judge, 
namely, 24 percent. The decree, therefore, 
will be modified upon such payment only 
as regards the rate of interest, its other 
provisions will stand. 


Jwata Prasan, J.—I agree in the order 
proposed by my learned brother. Defendants 
Nos. 4 to 6 are liable tor the debt incurred by 
their father, defendant No. 1, whether 
they were benefited by the loan or not, 
as it has not been shown that it was 
incurred for immoral purposes. Defend- 
ant No. 2, Hira Bibi, wite of detend- 
ant. No, 1, is not liable for the debt as 
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it has not been proved that she took the 
loan or executed the hand-notes. Interest 
at the rate of 75 per cent. per annum is very 
exorbitant, but it has not been proved 
that the contract as to the rate of in- 
terest was induced by undue influence 
brought to bear upon the mind of the 
debtor by the creditor within the meaning 
of section 16 of the Contract Act. It has 
uot also been shown in this case that agree- 
ment as to the interest was a stipulation 
by. way of penalty under section 74 of the 
Indian Contract Act. 1 do not feel called 
upon to review the authorities on the 
subject. Suffice it to say that the ruling in 
Krishna Oharan Barman v. Sonat Kumar Das 
(7) relied upon by the appellants applies to 
the facts and circumstances of that particular 
case, The learned Chief Justice at page 31* 
says as follows: ~— 

“But I wish to make it quite clear 
that I am deciding that this agreement 
is a stipulation by way of penalty having 
regard to the circumstances of this case 
only, because it may well be that in other 
cases 75 per cent. is a perfectly proper 
rate, or at any rate, it may not be a 
stipulation by way of penalty.” 

The principle enunciated in Satish Chunder 
Girt v, Hem Chunder Mookhopadhya (8) seems 
to apply to the facts of this case. The 
plaintiff is entitled to the rate of interest 
agreed upon. 

Decree modified, 

(8) 29 C. 823, 


~ 


*Page of 25 O. L, JimEd. 





PUNJAB CHIEF COURT. 
First Civit APPEAL No, 681 or 1914, 
January 4, 1917. 
Present: — Mr, Justice Scott-Smith and 
Mr, Justice Shadi Lal. 
HAKIM. — Pratntirr—APPELLANT 
Yersus 


Musammat GHULAM JANNAT AND OTHERS 


ri 


— DJEFENDANTS— RESPONDENTS. 
Specific Relief Act (I of 1877), 8. 42—Declaration, 
surt for — Possession, exclusive, whether necessary. 
ln order to maintain a suitfor a declaration under 
section 42 of the Specific Relief Aob it is not 
necessary for the plaintiff to show that he is in 
exclusive possession of the property in suit, Joint 
possession is sufficient forthe purpose. [p. 866, col. 3.] 
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Chinnammal v. Varadarajulu, 15 M. 307; 5 Ind. Dec, 
(x. s.) 566: Lachhmi Bai v. Hondi Bai, 21 Ind. Cas. 
716; 160 P. R. 19138; 7 P. L. R, 1914; 14 P. W. R, 
> 1914, relied upon. 

But ifany portion of the property is separable 
from the rest of it and the plaintiff has no sort of 
possession over that portion, then he cannot maintain 
a suit for mere declaration as regards that portion. 


First appeal from the decree of the District 
Jndge, Multan, dated the 22nd December 
1913. 

Mr. Har Gopal, for the Respondents. 

JUDGMENT.—This is a first appeal 
from the decree of the District Judge, 
Multan, dismissing the plaintiff’s suit for 
a declaration in regard to two houses and 
the site appurtenant thereto, on the ground 
that he is not in exelnsive possession of 
the property in dispute and he, therefore, 
cannot sue for a mere declaration. In 
his judgment the District Judge remarks 
that the evidence shows that plaintiff or 
his mother has built one or two rooms 
on a portion of the Jand in dispute, that 
plaintiff lives in a portion of.the house {we 
presume that he refers to one of the houses 
in dispute) and that the Jand attached to it is 
in possession of both parties. It is, therefore, 
clear that plaintiff- is in possession of part of 
the property, in dispute and in joint possession 
of another part of it. Chinnammal v, 
Varadarajulu (I) and DLachhmi Bai v. 
Hondi Bai (2) are authorities for the 
proposition that in order to maintain 
a suit for declaration under section 
42 of the Specific Relief Act, it is not 
necessary. for tbe plaintiff to show that 
he is in exclusive possession of the property 
in suit, Joint possession is sufficient for 
the purpose. 

We, therefore, hold that the lower Court 
was wrong in dismissing the plaintiffs 
suit merely on the ground that he was 
not in exclusive possession of the property 
in dispute. The lower Court ought to deter- 
mine exactly what portion of the property 
is in plaintiffs exclusive or joint possession, 
As regards such properly plaintiff can 
maintain. a suit for a declaration, If any 
portion of the property is separable from 
the rest of- it and, plaintiff has no sort 
of possession over that portion, then he 
cannot maintain a suit for a, mere declaration 
as, regards, that. 

(1) 15 M. 307; 5 Ind. Cas. (N. s.) E66. 

(2) 2i Ind. Cas. 719; 1€0 P, R. 1913; TP. LR. 
4914; IP W.R 19344, 
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We, therefore, accept the appeal and setting 
aside the order of the lower Court, remand 
the case under Order XLI, role 23, Civil 
Procedure ( ode, for decisicn on the merits. 
Stamp iu this Court will be refunded and 
other costs will be costs in the case. 

Appcal accepted; Case remanded. 





CALCUTTA HIGH COURT. 
Seconp Oivin Appuat No, 9 or 1912. 
Jane 17, 1915. 

Present:—Mr. Justice Sharfuddin and 
Mr. Justice Mullick. 

Sheikh BARKAT ALI AND OTHERS— 
PLAINTIFFS — APPELLANTS 
VETSUS 
BASANT NUNIA AND OTHERS-—-[JEFENDANIS 
—— RESPONDENTS. 

Limitation Act (IX of 1908), Sch I, Art. 142— Eject- 
ment, suit for- Burden of proof—Record of Rights, 
entry in —Presumption— Limitation, dismissal of swit as 
barred by - Court, duty of —Hvidence—Criminal Proce- 
dure Code (Act V of 1898), s 145, proceedings under— 
Statements of witnesses, whether can be used in Civil 
suit. : 

In a suit for ejectment it is for the plaintiff to prove 
his possession within the statutory period, but in a 
case where the Record of Rights shows that the plaint- 
iff isin possession, the onus is shifted on the defend- 
ant and itis necessary for him to establish aflfirnia.- 
tively that the plaintiff has been out of possession for 
more than the statutory period. [p. 357, col. 2.] 

Whero a suit is dismissed as barred by limitation, 
the Court must state clearly under what law it is 
barred and whether the facts necessary for applying 
that law have been established. [p. 857, col z } 

The order of a Criminal Court in proceedings 
under section 1-45 of the Criminal Procedure Cqde can 
be used as evidence of possession in a subsequent 
Civil suit, but the statements of witnesses in 
the proceeding under that section, if sought to be 
used as evidence in a Civil suit, must first be put to the 
witnesses and duly proved in such suit. [p. 357, col. 2.) 

Appeal against the decree of the District 
Judge, Mozufferpore, dated the 18th Septem- 
ber 1911, reversing that of the Munsif, 2nd 
Court, at that place, dated the 17th Jute 
1911, 

Babus Ram Charan Milter and Sailendra 
Nath Palit, for the Appellants. 

Mr. S. K. Chakraverti (with him Babus 
Hira Lal Chakraverti and Biraj Mohan 
Mazumdar for the Deputy Registrar), for 
the Respondents. 

JUDGMENT.—In a Record of Rights 
published. in 1896 the plaintiff was recorded 
as an occupancy raiyat in respect of a 
holdiug of 8 bighus under the rd party 
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defendants, It is admitted that in 1909 there 
was a proceeding under section 145, Criminal 
Procedure Code, between the plaintiff on the 
one side and the 2nd party defendants on 
the other, who are the proprietors and 
managers of Thikaha Indigo Factory and 
have obtained a lease from the 3rd party 
defendants of the mauza in which the 
plaintiffs’ Holding falls. In that proceeding 
the area in dispute was about 5 cottas 
and in a judgment, dated the 27th Septem- 
ber 1909, it was held that the 2nd party 
defendants were in possession, 


The plaintiff alleges that encouraged by 
this decision the 2nd party defendants 
dispossessed him from a further area of 2 
bighas odd. The plaintiff accordingly sues 
for a declaration of his title and recovery 
of possession, 

The defence of the 2nd party defendants 
is that the plaintiff has neither title nor 
possession; that the lands in suit are 
zeratt lands of the Factory; and have been 
settled by the Factory with various tenants 
of whom the defendant Ist party is one. 

The first party defendant files a separate 
written statement and supports the 2nd 
party defendants, ° 


The Munsif decreed the suit but on 
appeal the learned District Judge, while 
finding the title of the plaintif established, 
has apparently dismissed the suit on the 
ground that-it is barred by limitation. 

The plaintiff now appeals. 

The firsti ground taken by the learned 
Vakib for the appellant is that the judgement 
of the Court below is not a sufficient 
'judgment for the disposal of the case. In 
this view we agree, 

The plaintiff starts his cause of action 
from the date of the order in the criminal 
proceedings, which is the 27th September 
1909, and his subsequent dispossession on 
the 25th Agrahkayan 1307 F. 5. corre- 
sponding to 12th December 1899. The 
suit was lodged on the 19th March 1910. 


Before the Munsif there was apparently 
no: contention that the plaintiff was barred 
by specin? limitation under Schedule Lil of 
the Bengal Tenancy Act. The only issue 
which the Munsif was called on to decide 
was whether the plaintiff had been in 
possession within twelve years of the date of 


first be put to 


“Mr, 
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the snit and this question he answered in 
the affirmative. 

The learned District Judge comes to no 
clear finding as to when the plaintiff was 
dispossessed and until he does come to 
such a nding, it is impossible to say 
whether his decree is correct. 

The learned Counsel for the respondent 
has urged that in a suit for ejectment 
it is for the plaintiff to prove his posses- 
sion within the statutory period. That is 
no doubt true, but in the present case 
the entry in the Record of Rights raises 
a presumption tm the plaintiff’s favour 
and shifts the onus on the defendants and 
makes it necessary for them to establish 


affirmatively that the plaintiff has been 
out of possession for more than the 
statntory period. 

The learned District Judge mast state 


clearly under what law the plaintiff’s suit 
is barred and whether the facts necessary 
for applying that law have been established. 
The next objection taken is.that although 
the judgment of the Criminal Court is 
evidence of possession {tde Dinomoni 
Jhowdhrani v. Brojo Mohini Chowdhrani (1) 1, 
the learned District Judge has improperly 
admitted into evidence the statements of 
witnesses who deposed in that Court. It 
would appear that some of these witnesses 
have not been examined in the present 
suit and that the statements of these are 


altogether inadmissible. If it is sought 
to nse the previous statements of such 
witnesses as have been examined in the 


present trial, then those statements must 
the witnesses and duly 
proved before they can be treated as evidence. 
The learned District Judge does not state 
whether this has been done. 


The third objection is that the learned 
District Judge has not decided for himself 
whether the account books of the 2nd 
party defendants should be admitted, but 
that he bas- relied apon the opinion of 
Lucas, the Deputy Magistrate who 
tried the criminal proceedings. There is 
some foundation for this allegation and 
the appellant is entitled toa clear finding 


(1) 22 0. 187; 4 Bom. L, R. 167; 12 M. L. J. 83; 6 
a 29 T., A. 24; 8 Sar, P, O, J. 224 (P. C.J, 
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upan this point. For these reasons we set 
aside the judgment and decree of the 
learned District Judge and remand the 
case to him, so that he may dispose of 
it after due regard to the observations 
herein made, 

Costs wil] abide the result. 


Decree set aside; 
Case remanded, 


MADRAS HIGH COURT. ` 
FULL BENCH. 


Crvin Appeat No. 117 or 1912. 
November 2, 1916, 
Present: —Mr. Justice Abdur Rahim, 
Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
ADIKESAVAWN NAIDU AND otanrs— 
Derenpants Nos. 3 To 5— APPELLANTS 
- VETSUS 
M. V. GURUNATHA CHETTI awp 
OTHERS——-PLAINTIFES AND Derenpants Nos. 


I AND 2— RESPONDENTS, 

Contract Act (IX ot 1872), s. 78—-Hindu Law—Joint 
family— Manager—Contract to sell immoveable pro~ 
perty, breach of—Damages, suit for—Liability of 
manager—Transfer of Property Act (IV of 1882), s. 
55 (2), applicability of—“Contract to the contrary,” 
meaning of. 

A manager’ of a joint Hindu family, who has 
agreed to sell immoveable property belonging to 
himself and the minor members of the family, is 
personally liable for damages for failure to perform 
the contract if it is found that it is not binding on 
the minors, though both the contracting parties 
believed that there was necessity and acted in good 
faith. [p. 865, col. 2; p. 866, col. 2.] 

Gas Light & Coke Company v. Towse, (1887) 85 Ch. 
D, 619; 56 L. J. Ch. 889; 56 L, T, 602, not followed. 

Bain v. Fothergill, (1874) 7 H. L. 168 48 L.J. 
Ex. 242; 81 L. T. 887; 28 W, R. 261; Plureau v. Thorn. 
hill, (1776) 2 W. Bl. 1078: 96 E. R 635; Engel-y. 
Fitch, (1868) 8 Q. B. 314: 87 L. J. Q. B. 148; Day v. 
Singleton, (1899) 2 Ch. 320; €8 L «J. Ch. 598; &1 L. 
T. 806; 48 W. R. 18; Ranchhod Bhawan v, Manmohan- 
das Ramji, 32 B. 165; 9 Bom L. R. 1087; Nabin 
Chandra Saha Pramanik v. Krishna Baroni Dassee, 
9 Ind. Cas. 626; 3R C. 458; 15 C. W.N 420: Pitamber 
Bundarji v. Cassibai, 11 B. 272; 6 Ind. Deo. in s) 
178: Krishna Atyar v. Shamanna, 17 Ind. Cas 497; 28 
M. L. J. 610; (19191 M W, N. 1 88; Arunachala 
Aiyar v. Ramasami Aiyar, 25 Ind. Cas. 618; 1 L. W, 
844; 27 M. L.J. 517; 16 M. L T. 897; 88 M. 1171; 
SubbarayaReddiar v. Rajagopala Reddiar, 23 Ind. Cas. 
570; (1914) M. W. N. 376; 15 M. L, T. 240; 38 M. 887; 
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Thekkemannengath Raman v. Kakkessert Pazhiyot 
Manakkal Karnavon, 27 Ind Cas. #89; 28 M L, J, 
184 2L W. 433: Vellayappa Rowthen v. Bava Rovwthen, 
29Ind Cas,747 and Compton v. Bagley, 892: 1 Ch. 
D. 313; 61 L J. Ch 118; 65 L. T. 706, referred to, 

Case-law discussed. 

Section 73 of the Contract Act applies to el] suits 
for damages caused by breach of contract, whether ' 
the contract was for sale of moveable or immoveable 


property. [p. 368, éol. 2.] R 

A “contract to the contrary” within the meaning 
of section 55 (2) of the Transfer of Property Act 
cannot be deduced from the fact that the buyer 
knew that the property belonged to a joint family of 
which the vendor was only the managing member, 
[p. 865, col. 1; p. 866, col. 2: p 367, col. 1.] 

The mere fact that an intending purchaser knows 
that the property belongs toa joint family, cannot be 
said by itself to impiy a contract on the part of the 
burer that the seller purporting to have power to sell 
the property would be absolved from liability if it 
turns out that he had no such power. [p. 365, col. 3.] 


Arunachala Aiyar v. Ramasami Atyor, 25 Ind. Cas. 
618; 27 M. L. J. 517; 16 M. L. T. 897; 28 M. 171; 
and Subbaraya Reddiar v, Rajagopala Reddiar, 28 
Ind. Cas. 670; (1914) M. W. N, 376; 15 M. L.T., 
240; 88 M. 887, referred to. 


Appeal against the decree of the District 
Court, Salem, in Original Suit No. 6 of 
1910, 


This appeal and the memorandum of 
cross-objections filed by réspondents Nos, 1 
and 2 coming on for hearing on the 
7th December 1914, the Court (Wallis, O. J., 
and Seshagiri Aiyar, J.) delivered the 
following 


JUDGMENT.—In this case the father 
of defendants Nos. 1 and 2in 1906 mort- 
gaged the suit mittah for Rs. 2,000, the 
rate of interest being only 6 per cert. per 
annum and five years being allowed for 
repayment of the principal sum. In 1909, 
five months after the father’s death, defend. 
ants Nos. 1 and 2 entered into an agree- 
ment, Exhibit A, to sell the mztiah to the 
plaintiffs. Defendants Nos. 3 to 5, the minor 
sons of the Ist defendant, were then in 
existence and it is objected in their behalf 
that this transaction was not necessary or 
beneficial] to them and that they are entitled 
to resist a claim for specific performance. 
At the date of the agreement Rs. 4,300 
was due on the mortgage and in respect of 
a promissory note executed by the defend. 
aats: ard on this greurd, the District Judge 
has held that the contract was binding on 
the minors and has given to the plaintifis 
aedecree. We are unable to agree, 
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The milah was then worth nearly 


Rs. 18,000, if not more, and the indebtedness 
was only Rs. 4,300. The family also owned 
other immoveable properties out of which 
the debt might have been satisfied by sale. 
Although it is said that it was intended to 
invest the balance in the purchase of ryotwart 
lands and that this would have been more 
profitable, there is no evidence that any 
arrangements tothis effect had been made 
at thedate of the contract sued on, and, 
therefore, the result of the transaction was 
to place the balance at the disposal of the 
Ist and 2nd defendants who might or might 
not invest it for the benefit of the family, 
and so to expose the interesta of the minors 
to considerable risk. For these reasons, we 
are not satished that the transaction was 
forthe benefit of the minors. As the minors 
are entitled to three-eighths of the whole, we 
think the provisions of section 14 of the 
Specific Relief Act have no application. The 
decision in Gurusami Sastrial v, Ganapathia 
Pillai (1), which has been cited, related to a 
contract entered into before the Jangoi the 
Act. 

We, therefore, set aside the decree of the 
District Judge with costs of the appellants 
in both Courts. It is, however, argued that 
in the plaint asframed there is a claim for 
damages in the circumstances which have 
happened against defendants Nos. 1 and 2 
which should be adjudicated on. We Halve: 
therefore, resolved to call for a finding on 
the following issue, 

‘Ara the plaintiffs entitled to any, and 
what, damages against defendants Nos. 1 
and 2 P” 

The finding should be submitted within 
six weeks from this date and seven days 
will be allowed for filing objections. A 

The memorandum of oross-objections 
filed by the respondents Nos. pone 2 ig 
. dismissed with costs. 





In compliance with the order contained 
in the above judgment, the District Judge 
of Salem submitted the following 
' FINDING.—-The High Court has, by its 
order dated 7th December 1914 in Appeal 
No. 117 of 1912, called for a finding, on 
the evidence already on record, on the 
issue:— i 


(1) 5 M, 387; 2 Ind, Deo, (N. a) 234, : 


QASES. 353 


“Are the plaintiffs entitled to any, and 
what, damages against defendants Nos. l 
and 2?” 


2. At the hearing before me it was not 
disputed that the plaintiffs are entitled to 
recover damages from the first and second 
defendants, and the only question argued 
was as to the proper measure of these 
damages. The learned Vakil for the plaint- 
iffs suggested two - alternative ways in 
which the damages might be measured. 
The first way is to include in the amount 
to be awarded as damages (1) the difference 
hetween the price of the plaint matah as 
fixed by the contract between the parties 
and its market value at the date of the 
breach of that contract; (2) the earnest- 
money paid by the plaintiffs, together with 
interest thereon, at such rate as the Court 
considers reasonable, from the date of the 
contract until date of payment; and (3) 
the amount of any costs or expenses which 
the plaintiffs have incurred by reason of 
the breach of contract. The alternative 
method ‘of calculation proceeds on the as- 
sumption that from the date fixed for the 
performance of the contract, that is to say, 
from the 15th of November 1909, up to 
the date of the High Courts jadgment 
reversing this Court’s decree for specifo 
performance, that is, up to 7th Desember 
1914, the plaintiffs kept a sum of 
Rs. 17,750 available for payment to the first 
and second defendants at any moment, and 
were thus deprived of the income which they 
might have acquired by the profitable invest- 
ment of that sum during the said period. On 
this assumption itis proposed that the amount 
of the damages to be recovered by the plaintiffs 
from the first and second defendants should 
be taken to be the amount which might 
have been realised by the investment cf 
Ra. 17,750 at, say, six per cent. per annum 
from 15th November 1909 to 7th Decem- 
ber 1914, which would some to somewhere 
between Rs. 5,000 and Bs. 6,000. I do 
not think this latter method of estimating 
the loss sustained by the plaintiffs should 
be adopted. The assumption upon which 
it is based is not a reasonable one. Itis 
alleged, no doubt, that the plaintiffs tender- 
ed to the first and second defendants on 
29th October 1909 a sum. of Rs, 4,300, 
being the amount require? for thd dis. 
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charge of a prior encumbrance on the plaint 
mitiah, and again on the 4th November 
1909 a sum of Rs 17,550, being the balance 
of the purchase-money; and it is a faot 
that after the decree for specifie perform- 
ance was passed by this Court, namely, on 
10th April 1912, they deposited the sum 
of Rs. 17,550 in Court; but there is no 
evidence to show, and it would scarcely be 
reasonable to presume, that they had kept 
this sum idle during the whole of the 
period intervening between 4th November 
1909 and 10th April 1912, thatis, for 
nearly z years. Moreover they drew 
the money ont of Court again on the 5th 
September 1912, and it must be presumed 
that they did so in order to prevent its 
lying idle any longer. In the circumstances 
if is clear that there are no sufficient 
materials available to serve asa basis for 
calculating the amount of damages accord- 
ing to the second method proposed, and 
that method cannot, therefore, be adopted, 
The other method is the one that was 
adopted by the High Court of Bombay in 
the case reported as Ranchhod Bhawan v. 
Manmohandas Ramji (2), and it seema to be 
the proper method to be adopted here also. 
The Vakil for the first and second defend- 
ants agree to that. 

`~ 3. - As regards the details of the caleula- 
tion, it is conceded by the Vakil for the 
first and second defendants that the plaintiffs 
are entitled to recover the Rs. 200 paid 
by them as earnest-money with interest at 
such rate as is considered reasonable from 
2nd October 1909 nntil date of payment. 
It is agreed that six per cent. per annum 
is a reasonable rate of interestand I accord- 
ingly fix that as the rate to be allowed. 


4. There is no evidence to show that 
the plaintiffs bave been put to any expense 
as a result of the first and second defend- 
ants’ breach of contract, apart from their 
costs of the present Jik rak ina which I 
cannot take acconnt of now, as it must be 
left to the High Court to determine the 
incidence of those costs in the usual course 
when it finally disposes of the appeal, 

' 5, The only question that remains to be 


(2) 82.B, 165;9 Bom. L. R, 1(87, 
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considered is what was the market-value 
of the plaint mittah at the date of the 
breach of contrast. As regards this the 
Vakil for the plaintiffs contends that it 
should be fixed at Rs. 23,000 or Rs. 24,000, 
and in support of the sontention he relie: 
on the evidence of the third and ninth 
witnesses examined on the side of the 
defendants. The third defence witness, a 
karnam, fixed the value of the mittah at 
Rs. 24,(CO, while the ninth witness 
swore that he himself had actually offered 
Rs. 23,000 for it. There does not appear to 
be any reason why this evidence should 
not be accepted. The learned Vakil for 
the defendants has not referred me to any 
other evidence on the point. His sugges- 
tion is that I should take the market-valnue 
of the mittah to be Rs. 18,000 because 
that figure 1s mentioned in the judgment 
of the High Court (ede paragraph 2). 
But if seems to me that the figure 
Rs. 18,000 is given there only as a minimum 
estimate of the value and that I am not 
debarred from finding that the market- 
value is more than that if there is evidence 
to support such a finding. The evidence 
to which I have been refgrred—that of the 
third and ninth defence witnesses—i3 no 
doubt somewhat meagre but it is sufficient, 
I think, in the circumstances of this case, 
to warrant me in finding that the market- 
value of the mzttakh at the period in ques- 
tion was not" less than Rs, 238,000. The 
first and second defendants cannot reason- 
ably camplain of this valuation, seeing that 
they themselves in their written statements 
maintained that the milinh was worth up- 
wards of Rs. 30,000. I, therefore, hold that 
at the time of the breach of contract the 
mittah was worth Rs. 23,000. 

6. It follows, then, that the plaintiffs 
are entitled to recover from the first and 
second defendants as damages a sum of 
Rs. 5,250 (Rs. 23,COO~.Rs, 17,750) plus 
Rs. “00 (the amount paid as earnest- 
money}, and interest at six per cent. per 
annum on the latter sum (Rs. 200) from 
2nd October 1909 until date of paymer.t, and 
I return a finding accordingly. 





This appeal coming on for hearing on 
the 9th September 1915 after the return 
of the finding of the lower Court upor 


< - 
© -~y - » ~ 
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the issue referred to it for trial and the 
case having stood overfor consideration till 
the 28th October 1915,the Court (Wallis, 
C. J., and Seshagiri Aiyar, J.) made the 
following 
ORDER OF REFERENCE TO A 
FULL BENCH. 


Watts, C. J—The remaining question in 
this case, which is one of some diffisulty 
and importance, is whether the plaintiffs are 
entitled to recover damages from defendants 
Nos. 1 and 2 for the failure to perform their 
contract of sale in respect of the three-eighths 
share of the minor members of the joint 
family who are the sons of the first defend- 
ant. Generally I assume that in India 
damages are recoverable for breach of a 
contract to sell immoveable property. It 
may be said generally that when a vendor 
who has only a partial interest contracts 
to sell the entirety, the purchaser may 
compel him to convey all his estate and 
interest and to allow compensation for as 
much as he cannot convey— Leake on Con- 
tracts, 3rd Edition, page 998, citing Mort- 
lock v, Buller (3), where Lord Eldon 
indicates the opinion that a_ trustee 
who undertakes to sell trust property may 
be made to pay damages, even though in 
the circumstances of the case the contract 
cannot be specifically enforced. On the 
other hand in Gas Light and Coke Company 
v. Towse (4), Kay, J., beld that damages could 
not be recovered against a trustee who leased 
the trast property for thirty years with a 
covgnant for renewal for another like term, 
when on the expiry of the first term it 
turned out that to grant such a further 
term would not be beneficial to the trust 


estate and the covenant was, ‘therefore, 
unenforceable. Kay, J., held that the lessee 
must have taken the covenant with his 


eyes open knowing that when the time 
came it might be impossible to enforce 
it, and that he could not recover 
damages, “If he enters into it knowing 
exactly what the title of hia vendor is, 
and that the carrying out of the contract 
eventually is subject to a possible diffculty, 
how can he turn round and say, ‘although I 


a (1804) 10 Vas, (gum) 292; B2 E. R. B617 R. 
R. 417, 
(asen. 86, Oh. D. 519; 56 L. T. Oh..889;°66 L, T. 
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entered into that contract with you knowing 
of that diffitulty, still I hold you liable for 
damages?’’? In the present case the 
recitals in Exhibit A show that the purchasers 
had notice that the property was the joint 
family property of the defendants’ family 
and that it was alleged that itiwas being sold, 
to discharge this and other debts alleged to 
have been contracted for family expenses 
and beeanse the mittah was staied to 
be inconvenient to manage and if was desir- 
able to sell it and invest the balance of 
the sale-proceeds in some other manner, 
And according to the decision in Hunooman. 
persaud Panday v. Mus mmat Baboore Munraj 
Koonweree (5), it was his duty before 
purchasing to enquire and satisfy himself aa 
to the truth of the representations, and it 
is not alleged or proved in the case that the 
vendors in any way misled or deceived the 
vendee inthe matter. It may, therefore, be 
argued that the purchasers knew the fact 
that the sale was liable to be set aside as not 
binding the other members of the family, and 
thai. they ought not, on the analogy of the case 
last cited, to b, allowedto recover damages 
because the Court has held the sale not 
binding onthe minors. Onthe other hand, 
it may be said that by section 55 (2) of the 
Transfer of Property Act the vendor is deemed 
to contract withthe buyer that the interest 
which the seller purports to transfer to the 
buyer subsists and that he has power to 
transfer the same. This is only “in the 
absence of a contract to the contrary,” and 
where a seller of joint family property sets 
out the circumstances which bhe considers 
justify him in selling and the purchaser, 
whose duty it is to satisfy himself as to the 
necessity of the sale, accepts the facts set 
forth as amounting to necessity, there is, I 
am inclined to think, sufficient ground for 
holding that the seller does not warrant that 
these facts will be accepted as sufficient by 
the Court and that there is sufficient ground 
to imply a contract to the contrary within 
the meaning of the section. [ may add 
that in the interests of the minor members 
I think it would be 
undesirable. to. hold, unless we are forced to 
do so, that such claims are enforceable. As, 
however, my learned brother is inclined to 


a different opinion and the question is a 
(6) 6 M. I. A} 893; 18 W.R. 81 note; Sevestre 2537; 
2 Suth. P. C. J. 29; 1 Sar, P. C.J. 552; 19 E. R. 147, 
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novel one, we have decided to refer the follow- 
ing question to a Full Bench:— 

“Whether a manager of a joint Hindu 
family, who has agreed to sell immoveable 
property belonging to himself and the minor 
members of the family, is personally Hable for 
damages for failure to perform the contract 
when itis found that it is not binding on. the 
minors.” 

SESHAGIRI ÅIYAR, J.—I regret very much I 
am unable to agree with the learned Chief 
Justice on the question of the vendors’ 
liability for damages. 


On the findings submitted by the District 
Judge some important questions of law were 
argued. Mr. V.C. Seshachariar contended 
that this Court was bound to have directed the 
District Jndge to receive fresh evidence as 
we were sending down a new issue for trial. 
See Order XLI, rule 25 of the Code of 
Civil Procedure. I am unable to agree. 
The pleadings and the issues did raise the 
question of damages. What we did was 
simply to re-cast it. Thelearned Vakils who 
appeared at the hearing did .not think it 
necessary that fresh evidence should be taken. 
There is no force in this contention. 


The second contention of the learned Vakil 
is that the purchasers are not entitled to any 
damages, as the agreement to sell related to 
immoveable property. I feel no doubt that 
the English cases quoted before us are not 
applicable to India. Itis true that the case 
of Flureau v. Thornhill (6) bas been affirmed 
by the House of Lords in Bain v. Fothergill (7). 
But the Indian Legislature presumably with 
knowledge of the state of the law in Eng- 
land enacted a general rule as to damages 
for breach of contract in section 73 of the 
Contract Act. This is applicable to contracts 
relating to moveable and immoveable pro- 
perties alike. Moreover in this country 
conveyancing is in its most infant stage and 
deeds are executed not under skilled advice 
and after a careful examination of the title, 
but by laymen unacquainted with legal 
precedents and principles. It would be 
highly inequitable under such circumstances 
to introduce the technical rule of English Law 


(6) (1776) 2 W. H 1078; 96 E. R. 835, 
(7) ahi 7H. L 
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on this subject here. Even in the West 
exceptions have been gradually introduced to 
mitigate the rigourof the rule in Flurean’s 
case (6). If the vendor refuses to convey, he is 
liable to pay substantial damages. Williams 
v. Glenton (=). So also where -he bas 
sold the property subsequently or where the 
vendor guarantees erpressly good title. See 
Sedgwick on Damages, Volume, ILE, page 
2110, cases at the footnote. It is now well 
settled in America that “if the defendant 
fails to convey because he has nota good 
title, be is always liable in substantial 
damages.” Harten v. Loffler (9). Appar- 
ently the Indian Legislature has accepted 
this more equitable rule in section 73 of the 
Contract Act. Pitamber Sundarji v, Oassibai 
(10) follows Flureaws case (6). But 
Ranchhod Bhawan v, Manmohandas Ramji (2) 
and Nabin Chandra Saha Pramanik y, Krishna 
Baront Dassee (11) decide that section 73 is 
comprehensive and applies to breaches of con: 
tract arising from the sale of moveable as well 
as of immoveable property, I respectfully 
follow these later decisions. 


On the third question argued, I give my 
decision with some hesitation. It was contend- 
ed for the first and second.defendants that 
as the plaintiffs were bound to have satiafied 
themselves that the sale was binding on de- 
fendants Nos. 3 to 5, they were not entitled 
to any damages. The position is this: 
there was undoubtedly an ancestral debt to 
be paid. First and second defendants agreed 


‘to sell the property with the object of 


paying off that debt and of investing the 
balance of the sale-proceeds in the purchase 
of other lands. Defendants Nos. 3 to 5 are 
the sons of the first defendant. We held 
that if was not beneficial to these defendants, 
who were minors, that ancestral property 
should be converted into cash to enable their 
father to indulge in speculative purchases. 
There is no question of bad faith on either - 
side. 


The question to be decided is almost res: 
integra. Krishna Atyar v. Shamannu G 2): 


(8) (1866) 1 Ch. A. 200; 35 L. J. Ch, 284 12 Jur, 
(N. 6.) 175; 18 L. T. 727; 14 W. R. 294, 

(9) 2 2 U. B. 397; 68 Law. Ed, 668. 

(10) 11 B, 272; 6 Ind, Dec (nN. 8.) 178. 

(11) 9 Ind. Cas. 52. ; #5 C. 458; 16 C. W. N, 420. 

(12) 17 Ind, Cas, 497; 28 M, L. J. 610; (1912) M, 
W, N, 1188. ` 
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assumes that the manager will be liable under 
similar circumstances. The respective obliga- 
tions of the manager of a Hindu family and 
of the alienee from him have been laid down 
in the well known case of Huncomanpersaud 
(5). It is unnecessary to quote the pass- 
age which deals with this matter. The case, 
before the Judicial Committee was one of 
mortgage. “The principle they laid down has 
been held applicablein numerous casesto sales. 
The principle enunciated in the above case, 
when analysed, comes to this: the power of the 
manager tosell family estateis notabsolute. The 
manager should act prudently for the benefit 
of the estata. The purchaser ought to make 
bona fide enquiries regarding the necessity 
for the sale; and he bas to satisfy himself 
that the manager is acting for the benefit of 
the estate. The difficulty arises where the 
manager has acted honestly and in, what he 
conceived to be, the best interests of all tne 
members of the family, and the purchaser 
also did make enquiries and believed that 
the transaction was beneficial, but the Court 
comes to the conclusion that both of them 
were mistaken and refuses to decree specific 
performance. I think the duty is heavier 
on the manager than upon the purchaser. 
The managerin making a_ representation 
speaks for himself as wellas for the minors. 
If, later on, the minors repudiate his repre- 
sentation, he must be deemed to have made an 
untrue representation on behalf of the minors, 
1 ean think of cases where the purchaser 
does not take the ordinary precautions and 
acts recklessly. In such cases, the purchaser 
can *claim no damages. But where both 
parties act to the best of their lights, but 
the Court is unable to uphold the transaction, 
the vendor must suffer. Both the Specific 
Relief Act and the Transfer of Property Act 
suggest that ordinarily the vendor guarantees 
good title. Even if the defeot is not due 
to wilful concealment or misrepresentation, 
the law must cast on the guarantor the 
liability to make good the Joss sustained by 
the purchaser. However as the question is one 
of first impression and of considerable im- 
portance, I agree with the learned 
Chief Justice that the question should be 
referred to the decision of a Full Bench. 





This appeal comirg on-for hearing on the 
16th October 1916, upon perusing the grounds 
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of appeal, the judgment and decree of the 
lower Vourtand the material papers in the 
suit and the Order of Reference to the Fall 
Bench and upon hearing the arguments of 
Mr. V. O. Seshachartar, for Respondents 
Nos.3 and 4, and of Mr. 8S, Varaduchariar, 
for Mr. A. AKrishnaswami Atyar, for Respond- 
ents Nos. L and 2, and Messrs. S. Aravamudhu 
Azyangar and P. Sankaranarayana Adyar, 
for Respondent No. 1, and Mr. T, R. 
Ramachandra Atyar, for the Appellants, and 
the case having stood over for consideration 
till this day, the Full Bench expressed the 
following 


OPINION. 


ABDUR Raum, J.—The question referred to 
us is whether a manager of a joint Hindu 
family, who has agreed to sell immovyeable 
property belonging to himself and the minor 
members of the family, is personally liable 
for damages for failure to perform the 
sontract, when it is found that itis not 
binding on the minors, 

The facts, briefly speaking, upon which 
the question arises seem to be that the 
vendor, the managing member of the family, 
represented that circumstances existed which 
entitled him to sell the property and the 
intending purchaser, relying upon that 


‘representation, agreed to purchase the pro- 


perty. It is, however, found that the. sale 
did not bind the minors’ shares, as there was 
no necsssity for the sale though both the 
contracting parties believed that there was 
and acted in good faith. That, as I under- 
stand it, is the result of the findings of the 
learned Judges who have referred the question 
to the Full Bench. 

There is no question but that section 73 
of the Contract Act applies. Under 
this evactment it makes no difference 
as to the liability for damages caused by 
bresch of contract, where the contract was 
for sale of moveable or immoveahble property. 
It Jays down that the aggrieved party ia 
entitled to compensation for any loss or 
damage caused to him by the breach of 
contract which naturally arose in the usnal 
course of things from such breach or which 
the party knew, when they made the contract 
to be likely to result from the breach of it. 

. The learned Chief Justice is of opinion 
that the buyer in such a case as this is not 
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entitled to damages, relying mainly on the 
decision in Gas Light & Ooke Co. v. Towse 
(4), That decision was based by Mr. 
Justice Kay on the ruling in Bain v. Fothergill 
(7), in which it was held on the authority 
of Flureau v. Thornhill (6), “If a person 
enters into a contract for the sale of a real 
estate knowing that he has no title to 16, nor 
any means of acquiring it, the purchaser can- 
not recover damages beyond the expenses he 
has incurred by an action for the breach of 
the contract; he can only obtain other 
damages by an action for deceit. ” Tn the same 
ease Lord Hatherley stated: “A contract for 
a sale of real estate is very different indeed 
from a eontract for a sale of a chattel, where 
the vendor must know what his right to the 
chattel is.” . Especial reliance is placed on a 
passage in the judgment of Kay, J.: “If he 
(meaning the person in whose favour a 
trustee leased the trust property for a certain 
term with a covenant for renewal for another 
like term), enters into it knowing exactly 
what the title of his vendor is, and that the 
carrying out of the contract eventually is sub- 
ject to a possible diffieulty, how can he turn 
round and say, ‘although I entered into that 
contrast with you, knowing of that difficulty, 
still I hold ycu liable for damages ?’” That 
observation again is founded on the doctrine 
that contracts of sale of immoveable property 
stand on a peculiar fonting different from that 
of other contracts. That the rule in Flurean 
y. Thornhill (6) is of an anomalous nature 
and has been upheld mainly as it had 
been recognised in a series of cases in 
England extending over a long perind of 
time and arising out of the peculiar difficulties 
of conveyancing with respect to immoveable 
property in that-country, is made clear by 
the fact that English Jadges themselves. have 
refused to extend the dootrine any further, 
For instance, it has baen decided that the 
rule would not be applied to cases, where the 
inability of the vendor to perform the 
contract was due to his not having first 
secured to himself the property which he 
assumes to sell or to his failure to make out 
the title due to bis unwillingness to remedy 
the defect. See Engel v. Fitch (18) and 
Day v. Singleton (14). Justice Fry in his 


(18) 0868) 309 B. 314; 87 L, J. Q. B. 145. 
(14) (1899) 2 Ch. 320; 68 L. J. Ch. 693; 81 L T, 
3C6; 48 W.R. 18. 
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book on Specific Performance describes 
the rule established by Flureau v. Thornhill 
(6) and Bain v. Fothergill (7) as an excep- 
tional and anomalous raula. 

In India, Macleod, J. in Ranchhod Bhawan v. 
Manmohant.s (2) and Stephen, J., in Nabin 
Chandra Saha Pramanik v. Krishae Baroni 
Dassee (11) refused to follow thatrule. There 
is only one case brought to our notice in 
which it was adopted, namely, Pitamber 
Sundarji v. Cassibai (10), but I donot find 
that the effect of section 73 of the Contract 
Act was taken into consideration there. In 
Madras, in the casa of Krishna diyan v, 
Shamanna (12), a vendor who failed to make 
out a good title was held lable in damages, 
though it may be noted that the question 
of applicability of the rule laid down by 
Flureau v. Thornhill (6) and Bain v, Fother- 
gill (7) was not raised or disenssed. The 
however, was fully considered in 
Nabin Chandra Saha Framanik v. Krishna 
Baroni Dassee (11) and Ranchhod Bhawan v. 
Manmchandas (2). 

It is then argued that since by the Hindu 
Law, as well established by Hanoomanper. 
saud’s case :5), the daty is laid on the 
purchaser in a case such as this to satisfy 
himself as to necessity for the sale, therefore, 
the manager of a Hindu family who con- 
tracted to sell the property of the minor 
go-parceners is not answerable in damages. 
Bot the rule laid down in Hunooman- 
persaud’s case (5) is concerned with the 
question of liability of persons other than 
the wendor, that is, whether the acts of 
the manager would bind the minors, where 
no necessity isshown for the sale. [b does 
not, in my opinion, affect the question 
of liability of the sontracting party himself 
for damages for breach of the contrast in 
oase it turns out that he was not entitled to 
sell the property. 


In this case it appears from: Exhibit A 
that the vendor represented that there was 
necessity for selling the property in dispute. 
The parchaser, so far as the question lay 
between him and the vendor, was entitled — 
to rely on that representation.. If the 
representation proved to be incorrect as it 
eventually did, -I fail to see any reason why 
the vendor should not be held responsible 
for any loss that resulted therefrom to the 
buyer, 
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It is, however, to be noticed that in the 
proposition referred to tbe Full Bench no 
mention is made of any express represent- 
ation on the part of the manager of the 
family. 

The question is then raised whether 
section 55, sub-section 2, of the Transfer 
cf Property Act applies and if it does, 
whether from the fact that the buyer 
knew that the property belonged to the 
family of which the vendor was only the 
managing member, it can be deduced that 
there was a “ contract to the contrary” 
within the meaning of section 55. Section 
99 deals with rights and liabilities of 
buyer and seller. Sub-section 2 enacts that 
in the absence of a contract to the con- 
trary, the seller shal] be deemed to contract 
with the buyer that the interest the seller 
professes to transfer to the buyer subsists 
and that he has power to transfer the 
same. It is argued that this applies only 
to cases where there has been a completed 
sale and that no such presumption will be 
made where the transaction is still in the 
executory stage. But 1 find nothing in 
the language of the section nor can I perceive 
any reason which would justify such a 
distinction. What the Legislature intended 
apparently was that subject to any special 
stipulations to the contrary, certain stipu- 
lations would be presumed in every trans- 
action of sale of immoveable property,. and 
a warranty of title on the part of the 
seller is one of those stipulations. It is 
not eeasy to understand how the Legislature 
could import a stipulation of this nature 
in a transaction of sale without implying 
at the same time that it should be taken 


as having formed part of the contract 
which became perfected in the sale, : 
Then the mere fact that the intending 


purchaser knew that the property belonged 
to the family cannot, in my opinion, be said 
by itself to imply a contract on the part 
of the buyer that the seller, purporting to 
have power: to sell the property, would be 
absolyed from liability if it turned out 
that he had no such power. See Arunachala 
Atyar v. Ramasami Atyar (15) and Subbaraya 


(15) 25 Jnd. Cas. 618; 1 L. W. 849; 27 M. L. J. out 
16 ML. T. 397; 88 N. 1171, - 
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Reddiar v. Rajagopala Reddiar (16). 

For these reasons I agree with the 
view expressed by Seshagiri Aiyar, J., in 
the Order of Reference and would answer 
the question referred to us in the aflirma- 
tive. 

SapasivA Aiyar, J.—In Krishna Adyar 
y. Shamanna (12) (decided by Ayling and 
Napier, JJ.), it was held (at page 617*) 
that where the first defendant, an adult 
member of a Hindu family professing to be 
the managing member (when he was not 
the managing member), agreed to sell the 
family land including the interests of the 
other members, he became liable in damages 
to the intending purchaser if he was unable 
to establish his power to sell the interests 
of the other members. That case, which 
in my opinion was a weaker case for the 
purchaser, was argued by able members 
of the Bar on both sides (Mr. K. Srini- 
vasa Alyangar, Mr. B. Sitarama Rao and 
Mr. T. Rangachariar). The first defendant 
in that case died pending the litigation. 
No claim for damages had been made 
in the plaint against him. And yet the 
learned Judges, when damages were claimed 
by the respondents’ learned Vakil for the 
first time on appeal, held that damages 
could and should be awarded against the 
first defendant’s legal representative. (Sec- 
tion 16 of the Speaific Relief Act mention- 
ed at page 617* of the report is probably 
a clerical error for section 19 read in the 
light of section £9.) The purchaser in that 
case made thecontract with the eldest son 
(first defendant!, though the father fifth de. 
fendant who was the managing member de 
jure) was alive and yet the purchaser was 
awarded damages. Here, the manager de 
jure himself agreed to make the sale. 


Under section 55 (2) of the Transfer 
of Property Act, “in the absence of a 
contract to the contrary” “the seller shall 
be deemed to contract with the buyer 
tHE ga NA Kp NE (the seller), “has power 
to transfer” “the interests which” he “pro. 
fesses to transfer to the buyer.” I am 
unable to hold that the fact that the 
buyer had notice of facts which indicated 


(16) 23 Ind. Cas. 570; (1914) M. W. N. 376; 15 M. 
L. T 240; 88 M. 857. 
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that the seller had not the power which 
he professed to be able to transfer implies 
‘a contract to the contrary.” Napier, 
J., and myself in Arunachala Azyar v. Rama- 
samt Atyar (15) held that the covenant in 
section 55, clause (2), is not excluded by the 
mere fact that the vendee was aware of the 
defect in the title. The same view was 
taken by Hannay, J., sitting with myself 
in Thekkemannengath Raman vy. Kakkessert 
Pazhiyot Manakkal Karnavan ( 7) and by 
Ayling and Tyabji, JJ., in Vellayappa Rowthen 
y. Bava Rowthen (.8). Seshagiri Aiyar, J., 
has taken the same view in this case and 
in a prior case. I am not prepared, there- 
fore, to follow the English decision in 
Gas Light and Coke Co, v. Towse (4) [itself 
differing from a prior English decision, 
Mortlock v. Buller (3)], especially as English 
Courts are rather more inlined to shield 
from claims for damages the vendors of 
lands situated in England where no system 
of public registry of title-deeds seems 
to have existed originally asin India, where 
the codification of the lawsrelating to trans- 
fers of lands seems not to be so complete 
and systematic as here, and where the 
extreme form of the doctrine of caveat empior 

prevailed originally. 


Bat is section 55 (2) of the Transfer of 
Property Act applicable to the facts of this 
oase? 

The word “seller” in section 55, clause 1, 
as applied to the provisions of sub-clauses (a) 
to id) of that section can, it appears to me, 
mean only a person who has contrasted to 
sell but has not yet sold. In sub-clanses (e) 
and (g) it seems, however, to mean the person 
who has not only contracted to sell but has 
also actually sold. In sub-clanse (f), it seems to 
mean the same thing where possession ought 
naturally to follow only on the completion 
of the sale, that is, in case where a re- 
gistered conveyance is necessary to convey 
title, but it might include also a person 
who has only contracted to sell when the de- 
livery of possession itself hasto be made to 
complete the sale (as in the case of a sale of 
property worth less than Rs. 100 and not 
effected by a registered conveyance). in clause 


(17) 27 Ind. Cas. 989; 28 M. Li J. 184; 2 L. W. 433, 
(18) 29 Ind. Cas. 747. 
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2, (with which we are concerned the word 
“seller” seems to meanthe same thing as insub- 
clauses (e) and (g) of clause 1, that is, a 
person who has actually parted with his 
title. [ ee the use in clause (2) of the 
words ‘professes to transfer” and not 
“contracted to transfer”). ‘Ihe defendants 
Nos, l and 2 in this case not haviñg executed 
any conveyance are not, therefore, “sellers”? 
under clause (2) of section 55 and I think 
that the contention that section 55, clause 
(2), of the Transfer of Property Act does not 
apply is well founded. However, the plaint- 
iff is entitled, in my opinion, to rely on sec- 
tion 73 of the Contract Act, which is very wide 
in its terms, as regards the right to compen- 
sation for breach of any kind of contract. 
If A chooses to contract to sell to B full 
ownership right in a property and breaks that 
contract through inability (not attributable 
to act of God, etc.) to convey the full title, 
he is legally bound to make compensation 
to B under section 73 I do not think that 
the knowledge on the part of B that A 
had not the complete title which he con- 
tracted to transfer can vary the term of 
the contract by which A did agree to 
transfer a complete title; nor can such 
knowledge onthe part of B itself constitute 
an implied contract to the contrary, 
subtracting from or rather contradicting 
the express term of the contract to convey 
full ownership. The contract in this case ` 
is, moreover, a written one (Hxbibit A) and 
cannot under section 92 of the Evidence 
Act be contradicted by a contemporandous 
implied (or even express) oral agreement 
sought to be inferred from mere knowledge 
of certain factson the part of the plaint- 
iffs. i l 

I, therefore, concur iu answering the 
question referred tous in the affirmative. 

Napier, J—I agree in answering the 
question referred to us in the affirmative. 
The learned Chief Justice bases his doubt 
on the point on the language of section 55,sub- 
section 2, of the ‘l'ransfer of Property Act and 
is inclined to think thas the well-known duty 
of a puichaser from tbe manager of a joint 
Hindu family is sufficient to indicate. a 
"contract to the contrary,’ and to bring 
the case within the doctrine laid down by 
Mr. Justice Kay in the Gas Light and Coke 
Co. v. Towse (4), I have myself some doubt 
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whether sub-section 2 of section 55 applies 
where the transaction has not gone beyond 
the stage of contract, the words ‘professes 
to transter” seeming to indicate that the 
stage of actual transfer has been reached; 
and the provision for this implied con- 
tract being annexed to the interest also 
seeming to suggest that the interest had 
been created. itis not, however, necessary 
to decide the point, for I am of opinion 
that the doctrine in Gas Light and Coke Uo, 
vy. Towse (4) cannot be applied on the 
construction of the words “a contract to 
the contrary.” It does not appear from 
the language used by Kay, J., that he 
regarded it in this light, for he appears 
to have treated it as a case of contract 
that became impossible of performance 
owing to circumstances in contemplation 
by both parties. The question then resolves 
itself into one under the Contract Act 
and unless there is any limitation of the 
right to recover compensation for loss or 
damage caused to the party who has 
suffered by the breach, the consequences of 
the section must apply. There is no doubt 
that according to the English Law, broadly 
speaking, purchasers are not entitled to 
recover such damages for 
agreement to sell real property, 
are limited to such expenses as they may 
have incurred in investigating the title, 
the right to recover which is stated in 
Compton v. Bagley (19) as not being in the 
nature of dumages—vide cases quoted by 
Seshagiri Aiyar, J., in his judgment of refer- 
ence; but this is admittedly an exception to 
the ordinary law due, as stated in Day v Single- 
ton (14), to the uncertainty of making out a 
good title owing to the complexity of 
the English Law of real property. This 
exception, however, has not been recognised 
in Ilndia—wde Ranchhod Bhawan vy, Man- 
mohandas Ramji 2), Nabin Chandra Saha 
Pramamk v, Krisnna Baroni Dassee (11) 
and Krishna Aryar Shamanna (12). 
There still remains to consider the 
doctrine applied ky Kay, J. It is not 
the doctrine ut subsequentabsulute impossibili- 
ty which is provided for in section 56 of 
the Contract Act, and 1 know of no princi- 
ple governing contracts generally which 
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disentitles a party to recover damages for. 
breach of a contract where it might only 
be impossible to enforce it. The doctrine, 
if sound, must be confined to real property 
in England, contracts with reference to 
which are treated with leniency under 
English Law, and I see no reason why we 
should apply thřs doctrine either in India. 
It has been negatived by a Bench of this 
Court in the case of Arunachal: Atyar v. Rama- 
sami Aiyar (15), in which case the Judges 
follow the decision of a single Judge in 
Subbaraya Reddiar y. Rajogopala Reddiar (16), 


that the questicn of the knowledge of the 


purchaser does not affect the right to be 


indemnified under the Indian Statute 
Law, and in Thekkemannengath Ramun 
y. Kakkessert Pazhiyot  Manakkal Kar- 


navan (17) another Bench of this Court 
held that the question of the knowledge 
of a mortgagee as to tke defect of title in 
the mortgagor is irrelevant on the same 
principle. I am in entire accord with this 
view and would hold that the law as laid 
down in Gas Light and Coke Oo. y. Towse (4) 


“ig not applicable to this country. 


Reference answered in the affirmative. 
V.R.P. 
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Present:—Mr. Saunders, J. O. 
SONILAL SHEOSHANKA, BY HIS AGENT 
RAM PHRSHAD—Puatntire — APPELLANT 

VETSUS 

DELAWAR—Derenbant— RESPONDENT. 

Upper Burma Land and Revenue Regulation (III of 
1859), s. 63 (2) (11, scope of—Jurisdiction of Cuil 
Courts in respect of State lunds, whether barred. 

Clause .2 to sub-section 14) of section 68 of 
the Upper Burma Land and Revenue Regulation 
neither bars nor purports to bar the jurisdiction 
of Uivil comta over claims to the ownership or 
possession of any State land, except in respect of 
such matters as the Local Government or a 
Revenue Officer is empowered by or under the kegu- 
lation to dispose of; aud inasmuch as the hegulation 
does not empower Revenne Officers to dispose of 
claims, between private persons, to the ownership or 
possession of any State land more than one year 
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after the date of the declaration by the Collector that 
“the land is State land, and does not give any author- 
ity to the Financial Commissioner to make rules for 
deciding such claims, the jurisdiction of the Civil 
Courts is not barred and they are entitled and bound 
to take cognizance of such claims. [p. 870, col. 2; p. 
371, col. i 

Maung Tha Aung v Maung San Ke, U. B R. (1897- 
1901), If, 207; Maunu Nut v. Ma Mi, U.B R. (1897- 
19015, IL, 209; Maung Ke v. Maung Po Ni, U.B. R. 
(1897- 1901), IL, 211, dissented from. 


Messrs. J O. Okatterjee and Vaktil, for the 
Appellant. 


Mr. H. M. Lutter, for the Respondent. 


JUDGMENT.—The plaintiff-appellant 
sued the defendaxt-respondent in the Town- 
ship Court and prayed for a mortgage- 
decree. The Judge gave him a money- 
decree and he then appealed to the Dis- 
trict Court, which gave him a mortgage- 
decree as prayed for. The plaintiff then 
applied to execute this decree by sale of 
the mortgaged properties, which included 
4-83 acres of land. The Judge’s order 
is by no means clear, but it appears that 
the judgment-debtor had ceased to occupy 
the 4°83 aeres which had been mortgaged; 
he wonld seem to have been in occupation 
of 1-73 acres of the area under a license 
from the Deputy Commissioner, and another 
area of 1:79 acres had been assigned.to one 
Maung Po So by the Deputy Commis- 
sioner, and in each case the land was 
held under a license issued in accordance 
with the rales under the Upper Burma 
Land and Revenue Regulation. It would 
appear that the order cancelling the original 
license of the judgment-debtor and 
ordyring the issue of two licenses for 1:79 
acres each was passed on the bih May 
1914, more than a month before the 
date of the decree which the decree-holder 
was seeking to execute. The Township 
Judge apparently refused to execute the 
decree against the land, and the decree- 
holder thereupon appealed to the DVistri2t 
Judge who directed that as to the arva 
of 1°79 acres only, standing in the name 
of the judgment-debtor, the Township 
Court shonld allow the judgment-debtor's 
interest in the land to be sold for the benefit 
of the decree-holder. Against this order 
the decree-holder now comes to this Court in 
appeal, on the ground that the District 
cout erred in holding that I: Gi acres of 
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land should be excluded from the execution 
of the appellant’s decree. 

In the course of theargument it appear- 
ed that the land in question was State 
land. It has been held in Upper Burma 


that the jurisdiction of the Civil Courts 


is barred in respect of claims to the 
ownership or possession of State land by 
the provisions of section 53 of the Upper 
Burma Land and Revenue Regulation. The 
validity of that section was called in question 
recently in two cases of this Court, Civil 
Second Appeal No. 195 of 1918, and Civil 


~ Second Appeal No. 372 of 1913, in which the 


Additional Judge held that section 53 (2) 
(ii) cf the Upper Burma Land and Revenue 
Regulation is not validly enacted, and the 
Civil Courts have power to try suits between 
private individuals for the possession of 
State land. 


The learned Advocate for the appellant 
has maintained this view in the present 
appeal, and as the gqnestion of jurisdiction 
went to the root of the matter, rotice was 
given tothe Local Government as represent- 
ing the Secretary of State and Mr. Lutter 
has heen heard on behalf of the Secretary 
of State in support of the validity of this 
section of the Act. 

The view that section 53 (2) (7) of the . 
Land and Revenue Regulation bars the 
jurisdiction of the Civil Courts appears to 
have been first pu forward in the case 
Maung Tha Aung v. Maung San Ke ¢)), 
This decision was followed in Maung Nut vy. 
Ma Mi (2) and in Maung Kev. Maung Po 
Ni (3), 


Before considering whether the section in — 
question was validly enacted or not, it 
appears necessary to consider whether the 
rule laid down ,in those judgments was 
correct, since if the jurisdiction of the Civil 
Courts is not expressly or impliedly barred, 
there can be no doubt that under section 
9 of the Codeof Civil Procedure- the Court 
may take cognizance of and try all suits of 
acivil nature relating to State land. The 
material portion of the judgment in Maung 


Tha Aung v. Maung San Ke (1) was as 
(1) U. B. R. (1897-01), II, 207. 
(2) U. B. R. (1897-01), II, 209. 
(3) U. B. R. (1897-01) II, 211. 
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follows:—“Now in section 53 ( 2) of the 
Land and Revenue Regulation it is laid down 
that a Civil Court shall not exercise 
jurisdiction over any of the following matters, 
which shall be cognizable exelusively by 
Revenue Officers, namely er 
(22) any claim to the ownership or possession 
of any State land’, | , . Consequently 
this suit is barred in the Civil Courts.” 


Now it appears to me that a reference to 
the Regulation in question does not justify 
this view, and it could only be arrived at 
by taking a portion of the section in question 
out-of its context -and applying it as ‘a 
general and absolute rule. Section 53 runs as 
follows:— Except as otherwise ‘provided by 
this Regulation (1) a Civil Court shall not 
have jurisdiction in any matter which the 
Local Government or any Revenue Officer ig 
empowered by or under this Regulation to 


dispose of, or take cognizance of the manner 


in which the Local Government or any 
Revenue Officer exercises any powers vested 
in it or him by or under this Regulation; 
and in” particular,,,.,..,................ (2) A 
Civil Court shail not exercise - jurisdiction 
over apy of ‘the following matters which 
shall be cognizable exclusively by Revenue 
Officers, namely,” and then follow fourteen 
clauses of which one was carcelled by Regu- 
lation 40f 1896. The second of these clauses 
is that quoted above. The clause in full 
runs as follows:—‘‘Any claim to the owner- 
ship or possession of State land, or to bold 
such land free of land ievenue or at a 
favoyrable rate of land revenue, or to estab- 
lish any lien upon or other interest in 
such land or the rents, profits, or produce 
thereof.” It is clearly, therefore, necessary 
to interpret this clause in relation to the 
general rule laid down in sub-section (1) 
of section 53, of which it forms a particular 
instance. It is not a rule which bars the 
jurisdiction of a Civil Court over claims to 
the ownership or possession of any State 
land except in such matters as the Local 
Government or a Revenue Officer is 
powered by or under the Regulation’ to 
dispose of. And the question, therefore, 
arises whether the Local Government or a 
Revenue (fficer is empowered by or under 
the Regulation to dispose of any claims to 


ak Dak, or possession of any State 
and. 
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The second rule laid down in seetion 
53, sub-section (1), barring the cognizance 
by Civil Coarts of the manner in which 
the Local Government or any Revenue 
Officer exercises any powers vested in it 
or him by or under the Regulation does 
not apparently apply in the present case, 
but it is clear that it does not bar or 
purport to bar the cognizance by Civil 
Courts of the manner in which the Local 
Government or a Revenue Officer exercises 
its or his powers, except so far as those 
powers are vested in if ur kim by or under 
the Regulation. 


For the purposes of the present appeal 
the only part of the Regulation with which 
we are concerned is that part contained 
in Chapter III which relates to State land. 
Section 23 contains a definition of State 
land. Section 24 (1) lays down that “any 
land.,..,.....declared by the Collector to be 
State land shall be deemed to be such land 
until the contrary is proved.” The only 
reference to elaims to the ownership or 
possession of State land is contained in 
sub-sections (2), (3) and (4) of section 24. 
Sub-section (2) lays down that “a claim 
to the ownership or possession of any land 
with respect to which such a declaration” 
(as has been referred to in sub-section (1) 
“has been or may be so made, or to hold 
such land free of land revenue or at a 
favourable rate of land revenue, orto estab- 
lish any lien upon or other interest in such 
land or the rents, profits or produce thereof 
shall be cognizable by the Collector only” 
Nn From the words of this sub-section, it 
would appear probable that the claims referred 
to are claims against the State, but, whether 
thisis so or not, the following sub-section, 
which lays down that the period of limitation 
for a claim under the last preceding sub- 
section shall be one year from the date 
of the declaration made by the Collector, 
makes it quite clear that the provisions 
of this section do not apply to claims 
made more than one year after the date 
of the declaration. There is no suggestion 
that in the present case the claim of the 
appellant falls within this period of limita- 
tion, and there must in fact be very 
little land in Upper Burma in respect of 
which a declaration under the provisions 
of section 24 (1) of the Regulation was 
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not made very much more than a year ago. 
Sub-section (4) merely empowers the Collec- 
tor to withdraw a declaration made under 
sub-section (1) before the passing of an 
order or any claim preferred under sub- 
section (2). Section 25 of the Regulation 
lays down some of the incidents of the 
tenure of State land. There is nothing in 
this section from which it can be held or 
inferred that the jurisdiction of the Civil 
Courts is barred in the case of a claim 
to the ownership or possession of State land. 
Section 26 gives power to the Financial 
Commissioner to make rules in respect of 
State land which is waste, and sub-section 
(4) of section 26 Jays down that no person 
shall acquire by length c possession or 
otherwise any interest in land disposed of, 
occupied or. allotted in pursuance of the 
rules made by the Financial Commissioner 
under clause (1) beyond such interest as is 
conferred by the rules.’ 


The rules framed by the Financial Com- 
missioner do not appear anywhere to lay 
down that the jurisdiction of a Civil Court 
is barred in case of claims to State land. 
Financial Commissioner’s Notification No. 8, 
dated the 8th July 1&89, directs that claims 
as against the State to the ownership or 
possession of any land with respect to 
which a declaration that it is State land 
has been made or may be made, shal] be 
tried by Collectors only and that claims 
between private individuals to the occupation 
or possession of State land shall be tried by a 


Collector or by an Assistant Collector of the: 


first or second class. But this notification 
does not purport to do more than define the 
class of Revenue Officers by which claims of 
different descriptions shall be tried, and 
neither from the notification nor from the 
rules or directions framed under the Act is it 
possible to infer that any such monopoly of 
the trial of claims to State land as is ap- 
parently recognized in the published rulings of 
this Court quoted above, is either claimed or 
suggested. 


- If there were any doubt as to whether the 


13 or 14 clauses included in sub-section (2) of 
section 53, Land and Revenue Regulation, 
were intended to lay down an absolute rule 
without reference to sub-section (1), I think 
it would be laid at rest by a reference to some 
of the other clauses. For instance clause (cz) 
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purports to bar the jurisdiction of a Civil 
Court over any claim connected with or 
arising out of any right in an irrigation work 
or any charge in respect of any land irrigated 
from such a work or any matter which the 
Collector is bound to ascertain and record 
under section 36, 

Section 26 of the Regulation has been 
repealed and the Regalation now contains 
no provisions relating to irrigation works, 
which are dealt with in the Burma Canals 
Act, II of 1905. 


. Similarly clause (x) bars the jurisdiction 
of a Civil Court in respect of any . claim 
to a right to fish, or connected with or 
arising out of the demarcation or disposal 
of any fishery. The Regulation now con- 
tains no provisions relating to fisheries, sec- 
tion 82 having been repealed by the ex- 
tension of the Burma Fisheries Act (1905) 
to Upper Burma. The view that these two 
clauses depended on, and were restricted 
to, the other provisions of the Re- 
gulation and did not lay down a general 
rule of law irrespective of those provi- 
sions, appears to be the view which has 
also been taken by the Local Government, 
since in the foot-notes appended to those 
clauses at page 27 of the Upper Burma 
Land and Revenue Manual which is pub- 
lished under ‘the authority of Government, it 
is pointed out that clause (iz) should ap- 
parently have been repealed by Burma Act 


“IE of 1905, and that olause (a) ceased to 


apply since the extension of Burma Wishertes 
Act, 1905, to Upper Burma. 

I think, therefore, there can be no doubt 
that clause (i) to sub-section (2) of sec- 
tion 53 of the Upper Burma Land and 
Revenue Regulation neither bars nor pur- 
ports to bar the jurisdiction of Civil Courts, 
except in respect of such matters as the 
Local Government or a Revenue Officer is 
empowered by or under the Regulation to 
dispose of, and inasmuch as the Regulation 
does not empower Revenne Officers’ to 
dispose of claims to the ownership or pos- 
session of any State land more than one 
year after the date of the declaration by. 
the Collector that the land is State land, and 
does not give any authority to the Financial 
Commissioner to make rules for deciding - 
such claims, I am of opinion that the juris- 
diction of the Ciril Courts is not barred and 
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that they are entitled and bouud to take 
cognizance of such claims. 

[ have already stated thatthe term; of the 
Financial Commissionsr’s Notifisation No: 8 
of 1889 do not appaar to ba intended to 
empower Revenue Officers to dispose of claims 
between private individuals and there does 
not seem to be any rule giving them such 
powers. If, *however, there is any such rule 
or if it was the intention of the noti€ca- 
tion to confer the power upon Revenue 
Officers of deciding claims between private 
individuals to the occupation or possession 
cf State land, I think it is clear that, 
except insofar as sach notification or rule 
is issued or framed under the authority 
of, and in conformity with, section 24, sub- 
section (3), or section 26 or otherwise to 
- effect the purposes of the Regulation, it can- 
not have the effect of barring the jurisdic: 
ticon of a Oivil Court since it is not made 
or issued by or under the Regulation. I 
am unable to find that the Regulation any- 
where empowers Revenue Officers to decide 
- claims to occupy or possess State land be- 
tween private persons except within one year 
of a declaration that the land is State, or 
gives any rower to make rules by which 
Revenue Officers may be so empowered, 


In this view of the case itis not neces- 
sary to consider whether section 538 of the 
Regulation was validly enacted or not. But 
I do not think itis possible to pass over in 
silence two of the arguments used by the 
Additional Judge of this Court in arriving 
at the conelusion that the section was not 
validly enacted, 

It is apparently urged that the word 
“allegiance”, which occurs in section 22 of 
the Indian Councils Act of 1861, is used 
in the sense of devotion or loyalty, and 
it is apparently argued that as the allegi- 
ance, in the sense of devotion or loyalty, 
of the person may depend upon the un- 
written Jaws or constitution of the United 
Kingdom of Great Britain and Ireland, any 
law which may be held to affect those un- 
written laws or that constitution must be 
illegal, since the allegiance, in the sense of 
devotion or loyalty, of avy person to the 
Crown may depend upon such a law. I 
. am of ‘opinion that the word “allegiancs” 
used in section 22, India Councils Act, is 
used in the ordinary Jegal sense of a duty 
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or obligation of loyalty owed by a subject 
to his Sovaraign. This is the sens9 in which 
the word is used in Chapter X of the first 
Bosk of Blackstone’s Commentaries, and I 
have no doubt that the object of the secs 
tion was to lay down in the words of a 
learned writer that “the Council may not 
piss a law affesting the authority of Par- 
liamsnt or any part of the unwritten law 
or constitution of the United Kingdom deal- 
ing with the allegiance or the sovereigaty or 
the dominion of the Crownover any part 
of British India” (Professor A. Berredale 
Keith, The Journal of the Society of Com- 
oe Legislation, Volume XXXVI, page 
211). > 

Nor can I agree with the argument that 
whereas the section might ‘ba validly 
enacted in respect of the natives of the coun- 
try, if is invalid in réspect of Englishmen and 
is, therefore, entirely invalid. 

The suggestion that whereas the allegi- 
ance of an Englishman might depend upon 
his right to have recourse in all cases to 
the ordinary tribunals, whereas in the case 
ofa Burman if would not so depend, appears 
to me to be merely an instance of the 
difficulties into which the Courts would 
be landed if they attempted to give the 
meaning to allegiance attributed to it by the 
Additional Judge and is entiraly opposed to 
the general spirit of legislation in this 
country. 

Since the jurisdiction of the Civil Courts 
is not barred, the appeal will now be heard 
upon the merits. 


MADRAS HIGH COURT. 
Seconp Civin Appzat No. 191 or 1916, 
October 24, 1916. 
Present:— Mr. Justice Oldfield and 
Mr. Justice Phillips. 
KONDUVELITY THAKKIYAKKAL 
SHAIK APTAB SHAHA VALIYA 
THANGAL—Purartiry No, 2— 
APPELLANT 
VErsus 
MOYAN AND orgers—Darvanpints 
—~RESPONDSNTS., 
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_ MANDARI V. MIESBR. 
XXII, r. 5 ~ Decision as to legul representative —Appeal, 
whether lies, 

An order of Court purporting to be made under 
Order XXII, rule 5, of the Code of Civil Procedure, 
which brings on record two rival claimants as the 
legal representatives of a party toa suit without 
udjudicating on the relative claims of both, is not 
appealable, but it can be attacked in an appeal 
against the decree under section 105 ofthe Civil 
Procedure Code, inasmuch as it affects the decision 


of the suit. 
` Balabai v. Ganesh, 27 B. 162; 4 Bom. L. R. 980, 
dissented from. 

Second: appeal against the decres of the 
Court of .the Subordinate Judge, South 
Malabar at Calicut, in Appeal Suit No. 422 
of 1914, preferred against that of the District 
Mansif, Manjeri, in Original Suit No. 202 of 
1913. 

Messrs. 7,0. K. Kurup and K. R. Subra- 
mania Sasirt, for the Appellant. 

Mr. O. Madhavan Nair, for the Respond- 
ents. 


© JUDGMENT —It is argued first that 
the District Munsif’s order impleading 2nd 
ae as legal representative of deceased 
st plaintiff was final and that the lower 
Appellate Court had no right to remand an 
issue on the point orto dismiss the suit 
in consequence of its own decision on it. 
There is, no doubt, an order of the District 
Munsif, dated 12th August 1913, on 2nd 
plaintiff's petition, impleading him as legal 
representative of Ist plaintiff. But firstly, 
we cannot accept this order as a decision 
under Order XXII, rule 5, the provisions of 
which the District Munsif apparently over- 
. looked.- For in the same order Sth defend- 
ant, a rival claimant to Ist plaintiff’s succes- 
sion, was brought on the record without 
any attempt being made to adjudicate on his 
and 2nd plaintiff's claims; and at an earlier 
stage in the disposal of the petition the 
District Munsif had placed on record that an 
issue as to 2nd plaintiff’s right might be raised 
in the trial of the suit. And secondly, the Code 
provides no appeal against decisions under 
Order XXII, rule 5; and they, therefore, can 
be attacked in an appeal, such as that before 
the lower Appellate Court, against ihe 
decree. It is argued with reference to 
section 105, that such a decision does not 
affect the decision ofthe suit, Balabat v. 
Ganesh (1) being relied on. We must 
respectfully express our inability to follow 


l {1) 27 B, 192; 4 Bom, L, R, 980. 
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the reasoning in that decision; and we need 
only observe that the order then in question 
was one under section 355, now Order 
XXII, rule 3, and the decision was given 
under the furmer Code, when an order 
impleading a legal representative was appeal- 
able separately. We, therefore, reject this 
contention. 

Itis then argued that 2nd ‘plaintiff was 
entitled to be impleaded as 1st plaintift’s legal 
representative, because he had intermeddled 
with his estate. There is no ground of 
appeal to this effect, and we decline to 
consider this argument also, 

The second appeal is dismissed with costs. 

Appeal dismissed, 
VLR. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Civin APPEAL No 273 or 1915, 
December 14, 1916. 
Present: —Mr, McColl. 
H. E. MANDARI-——ApprELLANT 
l versus 
R. MISSER— RESPONDENT. 
Upper Burma Civil Courts Regulation (I of 1896), 
s 12 (18)—Civil Procedure Code (Act V of 
1908), O. XXI, r. 90, O. XLII, +. 1—Application to 
set aside sale, dismissal of —Appeal—Cowrt, proper. 
An order dismissing an application to set aside.a 
‘sale under Order XXI, rule 90, of the Civil Procedure 
Code is nota “decree” and, therefore, an appeal 
against such an order of the District Court.» lies to 
the Divisional Court, even in cases in which the 
value of the subject-matter is above Bs. 10,000. [p. 
3738, col 1.] 
Mr. H. M. Lutter, for the Appellant. 
Mr. 0. G. S. Pillay, for the Respondent. 
JUDGMENT.—The respondent in execu- 
tion of a decree for over Rs. 66,000 
against the appellant had two oil wells 
sold. The appellant applied under Order 
XXI, rule 90, to have the sale set-aside on 
the ground of material irregularity The 
District Court set aside the sale of one well 
but confirmed the sale of the other. Against 
that order the appellant has appealed to 
this Court. < 
I think itisclear that the appeal lies to the 
Divisional Court. | 
Section 12 (13), Upper Burma Civil Courts 
Regulation, runs: “An appeal from a decree ` 
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of a District Court shall, when the value of 
the suit in such Court is Rs. 10,000 or up- 
wards, lie to the Court of the Judicial Com- 
missioner and in any other casa to the 
_ Divisional Court ey ae ae ee 
Thus if is only appeals against decrees 
that lie to this Court.. The order 
appealed against, though it relates to the 
execution of a decree in a matter arising 
between the parties, is not a decree be- 
cause an appeal.lies against it as an ap- 
peal against an order [section 2 (2), Civil 
Procedure Code] under Order KALII, rule 
(1) (j). The appeal, therefore, lies to the 
Divisional Court. - 

Reliance is placed on Civil Appeal No. 
74 of 1916 between the same parties 
which related to the execution of the 
same decree, which was entertained: by the 
learned Judicial Commissioner, but 
in that case the order appealed against 
was passed under Order XXI, rule 83, and 
an appeal did not lie as an appeal against an 
order and, iherefore, the order was a decree. 

The memorandum of appeal is returned 
for presentation to the Divisional Court. 

The appellant will pay the respondent’s 
gosts in this Court. 
Memorandum returned, 





PUNJAB CHIEF COURT. 
MisceLtancous First Civic Appgeat No. 1604 
l oF 1916, 

¢ November 22, 1916, 
Present: —Mr. Justice Shadi Lal. 
Tur MOHALLA KHAJUBANWALA 
BANK-—CREDITOR—ÅPPELLANT ` 
versus 
MAMU— INSOLENT AND OTHERS, Crepitors 
—~- RESPONDENTS, 

Co-operative Societies Act (II of 1912), s. 19 {b)— 
‘Raw material for manufacture,’ fat, whether is—Pro- 
vincial Insolvency Act (TIT of 1907), 8. 82 (2)—JInterest, 
rate of. 

Fat to besold at a profit and not for the purpose 
of manufacturing some other commodity is not ‘raw 
- material,’ within the meaning of section 19 (b) of the 
Co-operative Societies Act,.1912, [p. 374, col. 1.] 

Under the provisions of section 32 (b) of the Pro- 
vincial Insolvency Act of 1907, the rate of interest 
for the purpose of dividend cannot exceed 6 per cent. 
per annum. [p. 874, col, 1.] 

Miscellaneous first appeal from the order 
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of the District Judge, Jullundur, dated the- 


lst Mareh 1916, granting the application, 


a 
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FACTS.—On 10th November 1915, one 
M, was adjudicated an insolvent under 
Act IIT of 1907. He was indebted to a 
Co-operative Credit Society (of which he 
was also a member! registered under Act 
Ii of 1912, called Mohallah Khajuranwala 
Bank, in the City of Jullundar. It held 
from him a registered mortgage-deed for 
Rs. 1,200 (lent for purchasing fat to be 
sold at a profit), dated 15th May 1915, 
in which somehonse property was hypotheeat- 


‘ed; the rate of interest was two pies per 


rupee per mensem and the mortgage-moncy 
with interest was to be paid from the sale- 
proceeds of the fat. 


The contention of the said Bank was that 
if was entitled to get Rs. 1,200 plus 
interest at the agreed rate and had a lien 
upon the gsale-preceeds of the house pro- 
perty as well as upon the price of the 
fat- sold to one A.: and as provided in 
section 19 (b) of the said Act II of 1912, 
their right to recover the amount spent 
on purchasing the fat was superior to that 
of the other creditors. 


The District Judge of Jullundur, on the 
report of the Official Receiver, ordered that 
the Bank was te get Rs. 1,200 plus Ra. 
108 interest at Res. 6 per cent. per annum 
up to the date of adjudging M. an insolvent. 
Out of thia amount (Rs. 1,308) the Bank 
was allowed to receive the whole of the sale- 
proceeds of the house property, wig, 
Ra. 650, minus Rs, 48-12-0 as the Receiver’s 
charges, and Rs. 242-3-0 as pro rata share 
of the remaining assets of the insolvent 
with the other creditors. Againss this. 


` order the Bank appealed. 


Lala Ganga Ram, for the Appellant, 
Pandit Rambhas Datta, for the Respondent, 


JUDGMENT.—~(1) The appellant, a 
society registered under the Co-operative 
Societies Ast, If of 1912, has already re- 
eeived the entire money realised by the sale 
of the properties hypothecated to it as the 
security for its loan; and the main ques- 
tion for eonsidergtion is whether it is entitled 
to the payment of the balance of its debt 
in pricrity to the cther-creditorg of the 
debior, Upon the record thera is no ewi- 
Genga to indicate the purpose fer whieh 
the loan was teken, exeept thet there is 


w 
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a vague reference to the purchase of fat 
by the debtor. Now section 19 (b) of the 
aforesaid Act refers, inter alia, to “raw 
material for manufacture,” and it is patent 
that fat cannot in the circumstances come 
within the purview of the above expression. 
Mr. Ganga Ram for the appellant, who 
relies upon the above quoted words of the 
enactment in support of his argument, ex- 
presses his inability to specify the article 
into which the fat was going to be manu- 
factured. In fact, the appellant’s own 
application for review presented to the Dis- 
trict Judge shows that the fat was pur- 
chased by the debtor for the purpose of 
selling if at a profit, and not for the pur- 
pase of manufacturing some other commodi- 
ty. Accordingly I must hold that section 
19 has no application to the case, and that 
the claim for the balance of the debt muat 
be satisfied part passu with debts due to 
other creditors. 

(2). Upon the question of interest, the 
provisions of section 32, sub-section 2, are 
a sufficient authority for the view that for 
the purpose of dividend the rate of interest 
cannot exceed 3 per cent. per annum. 


(3), Upon both the questions argued 
by the learned Pleader for the appellant my 
conclusion is against him. I accordingly 
dismiss the appeal with costs. 


Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Secony Civiu APPRAL No. 260 or 1916. 
December 12, 1916. 
Preseni:—~Mr, McColl. 
MAUNG SHWE MYAT— APPELLANT 
- versus 
MAUNG SHWE BAN AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 2, 
0O. XXI, r. 90, O. XCIII, r. 1 (j\— Decree, what is— 
Application to set aside sale, dismissal of—Appeal, 
second, whether lies. 

A decree includes the determination of any ques- 
tion within section 47 of the Civil Procedure Code, 
except a determination against which an appeal lies 
as an appeal from an order. [p. 375, col. 1.] 
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An order dismissing an application to set aside a 
sale under Order XXT, rule 90, of the Civil Procedure 
Code falls under section 47 of the Code, but is appeal- 
able as an order, and is, therefore, not a decree, and 
consequently no second appeal lies in respect of it. 
[p. 375, col. 2.] 

Prosunno Kumar Sanyalv. Kali Das Sanyal, 19 C. 683; 
19 I. A. 166; 6 Sar. P. 0. J. 209;9 Ind. Dec. (x. s.) 
898 and Hira Lal Ghos v. Chundra Kanto Ghose, 26 C. 
539; 3 C. W. N. 403; 13 Ind. Dec. (x. s.) 946, explained 


Mr. 0. G. 8. Pillay, for the Appellant. 

Mr. J. C. Chatterjee, for the Respondents. 

JUDGMENT,—At a sale in execntion of 
a decree the appellant purchased cer- 
tain land. The decree-holders applied to 
have the sale set aside on the ground of 
material irregularity in conducting it. . Their 
application having been dismissed, they ap- 
pealed unsuccessfully to the District Court 
and then appealed to this Court. The ap- 
peal was admitted and heard and the case 
was remanded under Order XLI, rule 23, 
read with Order XLII as the allegations 
of material irregularity had not been en- 
quired into. The Township Judge then en- 
quired into these allegations and again dis- 
missed the application. The decree-holders 
appealed and the District Court directed 
the sale to be set aside. The auction-pur- 
chaser has now come to this Court in 
second appeal and a preliminary objection 
has been taken that a second appeal 
does not lie, as the appeal to the lower 
Appellate Court lay under Order XLIII, 
rule 1 (),  Oivil Procedure Code, 
For the appellant if is urged that 
the matter in dispute related to the execu- 
tion of a decree and arose between the 
decree holders and the representative of the 
judgment debtor and, therefore, came under 
section 47, Civil Procedure Code, and that 


consequently a second appeal lies. Reliance 
is placed on Prosunno Kumar Sanyal v. 
Kali Das Sanyal (1) and on Avia Lal 


Ghose v. Chundra Kanto Ghose (2). 

At first sight it looks as if there were 
some inconsistency in the Civil Procedure 
Code, but if the matter be gone into the 
apparent inconsistency disappears. 

In the first case cited above a sult was 
brought to set aside a sale on the ground 
of fraud, and it was held that the matter 
fell under section 244 of the Code of 1882 

(1) 19 C. €82; 19T. A. 166; 6 Sar. P. C. J. 209; 9 


Ind. Dec (x. s.' 898. 
(2) £6 C. 539; 3C. W. N. 408; 13 Ind. Dec. (x. 5) 


946. 
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and that a separate suit did not He. In 
the second case an application was made 
to have a sale set aside on the ground of 
fraud and material irregularity in conducting 
the sale, and it was held thatas the matter 
came under section 244 of the Code of 1582, a 
second appeal did lie. i 

The judgment of Banerjee, J.„ in the 
latter case is illuminating. He held that 
a second appeal lay because the grounds 
on which it was desired to have the sale 
set aside were not entirely comprised in sec- 
tion 311 of the Code of 1852, inasmuch 
as fraud was alleged - it is to be noted that 
the words “or fraud” in Order XXI, rule 
90, are new—and that, therefore, as part 
of the order did not fall under section 
588 but did come under section 244 it 
was a decree and a second appeal lay. 


- In the present case the application was 
to have the sale set aside on the ground 
of material irregularity in conducting it and 
fell under Order XXI, rule 90, and ar 
appeal lay to the lower .Appellate Court 
under Order XLII, rule 1G). It undoubt- 
edly was a matter relating to the execu- 
tion and satisfaction of a decree and it 
arose between the decree-holders and the 
representative of the judgment-debtor. The 
order passed, therefore, came under section 
47, Civil Procedure Code, but nevertheless 
it was not a decree. In section 2, a decree 
is said to include the determination of any 
question within section 47 but not to in- 
olude any adjudication from which an sp- 
peal, lies as an appeal from an order. It is 
necessary to read this definition so as to 
éxclude inconsistency and, therefore, it must 
be read as declaring that a decree includes 
the determination of any question within 
section 47, Civil Procedure Code, except a 
determination against which an appeal lies 
as an appeal from an order. The definition 
in the Code of 1882 runs as follows: 
““ Decree means the formal expression of 
an adjudication upon any right claimed or 
defence set up, in a Civil Court, when such 
an adjudication, so far as regards the Court 
expressing it, decides the suit or appeal. 
An order rejecting a plaint, or directing 
accounts to be taken, or determining any 
question...referred to in section 244, but not 
specified in section 585, is within this 
definition; an order specified in section 585 
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is not within this definition.” lb was bhu” 
clearly laid down that all orders that cam® 
‘within the wording of section 244 wer® 
not decrees and thongh the language used 
in the present Code is not the same, I do 
not think there has bsen any change in the 
law in this respect. 

In the present case the order of the 
Township Judge, though it fell under section 
47, Civil Procedure Code, was appealable as 
an order and was, therefore, not a decree, 
and consequently a second appeal does nol 
lie. l 

It has been suggested that the memoran- 
dum of appeal should be taken as an appli- 
cation for revision, but none of the grounds 
are good grounds for revision. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Civi. Appeat No. 1304 or 1916, 
November 15, 1916. 
Present:—Mr. Justice Shadi Lal. 
JAHANGIR SINGH—DECREE-HOLDER — 
APPELLANT 


~ CErSUS 


HIRA AND OTHERS—d UDGMFNT-DEBTORS— 


RESPONDENTS. 

Brecution—Appeal, whether Hes against order mude 
in execution of non-appealable decree—Sperijic Relief 
Act (Loj 1877), s. 9—Civil Procedure Code (Act F of 
1908), s. 60 (1) (c)—‘Houses and other buildings’, 
whether include vacant site. 

No appeal lies against an order made in execution 
of a decree passed under section 9 of the Specific 
Relief Act, as the decree itself is not appealable. [p. 
378, col. 2.] 

Mohfuz Ali v. Birji Nand Kerat, 28 Ind. Cas. 282; 
45 P. L. R. 1915, referred to. 

The provisions of section 60 of the Civil Procedure 
Code, imposing restrictions upon the right of the 
decree-holder to realise the decretal amount from 
the property of his debtor, must be strictly construed 
[p. 376, col. 2.) 

Bawa Gurbakhsh Singh v. Ghulam Qadir, 47 PLR. 
1897, referred to. 

The phrase “houses and other buildings” used in 
clause (c) of section 60 does not include a vacant site 
used for storing manure and fodder, with no structure 
thereon. [p. 376, col. 2.] 


Second appeal from the order of the 
Distriet Judge, dullandur, dated the 2th 
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January 1916, reversing that of the Senior 
Subordinate Judgé, Jullundur, dated the 
Sth July 1915, rejecting judgment-debtor’s 
objection. 

FACTS.—J. sued H, under section 9 of 
the Specific Relief Act for possession 
of a house and obtained a decree. 
On 25th March 1913, J. got possession of 
the property in execution of this decree. 
But a few days after H, again forcibly 
dispossessed J. and on 12th May 1913 he 
also instituted a regular suit to establish 
his right. On 25th October 1913 J. brought 
a second suit under the said section 9 to 
recover possession of the house and the 
judgment-debtor successfully objected in the 
lower Courts that section 10 of the Code 
of Civil Procedure, 1908, barred the second 
suit. But on 9th October 1914 the Punjab 
Chief Court ruled that section 10 of the Civil 
Procedure Code was no bar to the seeond 
suit [wide Jahangir Singh v. Hira (1)]. The 
claim in this suit was also ultimately decreed 
on 28th Jannary 1915, 

H. ‘did not file any regular suit to 
ehallenge this decree of 1915. But the 
learned District Judge, in deciding the Ist 
regular suit, passed some damaging remarks 
as obiter dictum against this decree also. 
The order in the regular suit is under- appeal 
No. 1805 of 1916 to the Chief Court. 

In order to recover costs‘in the decree J. 
applied for attachment and sale of a vacant 
site (zaur) and for arrest of H.,the judg- 
ment-debtor. Objections to these reliefs 
were unsuccessfully raised by H. before the 
Court executing the decree, but he succeeded 
on appeal to the learned District Judge, 
whose orders in these proceedings gave rise 
to two separate appeals Nos. 1304 and 2673* 
of 1916, to the Chief Court, which were 
decided the same day. 

The learned District Judge in his order 
dated 28th June 1916 under Appeal No. 
2673* of 1916 passed the following remarks: 
“In the present case the decree-holder is 
attempting to execute a decree, which has, 
for all practical purposes, been held tobe a 
nullity. The order passed for the arrest of 
the judgment-debtor does not.come, therefore, 
under section 104 (1) (A), as there is no 

(1) 26 Ind. Cas, 282; 157 P. W. R. 1914; 288 P. L. 


R, 1914. 
m a eee toe, 
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decree capable of execution. When a decree: 
under: section 9, Specific Relief Act, which 
is not liable to appeal, is declared by a 
competent Court in a regular suit to be 
fraudulent and without effect, it is obvious 
that theso called decree-holder ceases to hold 
any decree capable of execution, whether for 
costs or otherwise.” 7 

The Hon'ble Pandit Sheo Narain, R. Ba 
and Mr, Nihal Chand Mehra, for the ,Appel- 
lant. 

Mr. Bhagat Ram Puri, for the Respond- 
ent, 


JUDGMENT.—-(1). The order of the 
Court of first instance was admittedly made 
in execution of a decree paszed under section 
9 of the Specific Relief Act; ard as the 
decree itself was not appealable, the said 
order was not open to appeal tothe higher 
Court. The learned District Judge con- 
sequently acted without jurisdiction in 
entertaining and adjudicating upon the ap- 
peal. This proposition of law is absolutely 
clear and if any authority were needed, I 
would refer to a judgment of this Court 
hai as Mohfuz Als v. Birji Nand Kerak 
2). 

(2). Farther a perusal of the application 
filed by Sangat, one of the judgment-debtors, 
dated the 20th May 1915, shows that the 
property attached is a vacant site used for 
storing manure and fodder. There is no 
buildirg erected on the land, and section 
60 (1) clause (e) of the Civil Procedure 
Code, which is confined in its operation to 
“houses and other buildings” has absolutely 
no application. As pointed ont in Bawa 
Gurbakhsh Singh v. Ghulam Qadir (3), the 
provisions of the said seation imposing 
restrictions upon the- right of the decree- 
holder to realise the decretal amount from 
the -property of his debtor are to be strictly 
construed, and the phrase “houses and other . 
buildings” used in clause (e) cannot be 
interpreted as including a vacant site with no 
structure thereon. ; 

(3). Accordingly I accept the arpeal, and 
quash the order of the learned District 
Judge. The respondents are directed to pay 
the appellant’s costs in this Court as well as in 
the lower Appellate Court. 


_ Appeal accepted. 
(2) 25 Ind. Cas. 282; 45 P. L. R. 1915, 
(3) 47 P. R. 1897, 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 

Civi. Appgat No. 308 or 1915. 
October 27, 1916. 
Present:—Mr, MeColl. 

NGA PO NYUN——DEFENDANT—APPRLLANT 


VErSus 


MI YIN — PLAINTIFF — RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 60, 98, 
84, applicability of —Morlgage—Forfeitu re-clause, 
whether turns simple mortgage into anomalous mortgage 
—Once a mortgage always a mortgage, meaning of- 
Redemption, right of-—Tender before money becomes 
payable, effect of, 

Section 98 of the Transfer of Property Act must 
be read subject to section 60 of the Act, which applies 
to all kinds of mortgages, anomalous as well as 
those described specifically in the Act. [p. 878, col. 1.] 


However a mortgage bond be worded, the right to 
redeem cannot be extinguished oxcept by an order 
of the Court or an act of the parties, i.e, an act 
subsequent to the mortgage. [p. 878, col. 2.] 


“Once a mortgage always a mortgage” means that 
an estate cannot ab one time be a mortgage and at 
another time cease to be so by one and the same 
deed. [p. 378, col, 2.] 


Bapuji Apaji v, Senavaraji Harvadi, 2 B. 281; 1 
Tud. Dee. (N. s.) 580, relied upon. 


Kanaran v. Kuttooly, 21 M, 110; 8 M. L. J. 62; 7 Ind, 
Dec. (N. 3.) 484 and Kanhayalal v. Narhar, 27 
B. 297;5 Bom, L. R. 140, referred to. 


The mere insertion of a forfeiture clause ina 
simple mortgage-bond does not make the mortgage 
anomalous, but even if it were so, the mortgage 
would still be subject to the provisions of section 60 
of the Transfer of Property Act. [p. 379, col. 1.) 

A mortgage bond contained the following clause:— 
“When five months have elapsed if the principal and 
interest be not paid and the property redeemed, let 
the creditor go with this mortgage-bond to the Town 
Lots Office and effect a mutation of names and take 
the property as his absolutely:” 


Held, that the faflure of the mortgagor to pay the 
principal and interest within five months did not 
of itself convert the mortg4ge into a sale, and that 
the right to redeem continued in spite of such 
failure, [p.379, col. 1.] 

Nga Kyaw v. Nga Yu Nut, U. B. R. (1907-09), II 
Mortgage 1, followed. 


A tonder of the mortgage-debt before the latter 
becomes payable under the terms of the mortgage. 
deed is of no effect. [p. 879, col, 1.] 

‘Mr. J. O. Chatterjee, for the Appellant. 
. Mr. R. K. Banerjee, for the Respondent. 


JUDGMENT.—The  plaintiff-respondent 
sued to redeema house and ground whith 
she had mortgaged to the defendant-appel- 
lant for Rs. 50. The latter pleaded that 
a clause in the mortgage-deed gave him 
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the right to obtain a mutation of names in 
the Town Lots Office if the mortgage-money 
and interest were not paid within five 
months, that he had done so and the 
property had become his. The plaintiff- 
respondent alleged that she had made one 
tender to the defendant-appellant’s wife 
and one to his Advocate and that the 
money had not been accepted. The defend- 
ant-appellant denied both tenders. 


The learned District Judge held that 
the contract could not execute itself 
and that plaintiff-respondent was entitl. 
ed to redeem. He found that the 
plaintiff-respondent had tendered the 
money due to the defendant-appellant’s 
wife four months after the execution of the 
mortgage-deed and held that defendant. 
appellant was not entitled to interest after 
that date. He gave plaintiff-respondent a 
decree, permitting her to redeem the pro- 
perty for Rs, 61 erroneously calculating 
the interest at the rate of 6 per cent, 
per annum. 


It is now contended that the mortgage 
was an anomalous one, that the parties 
are, therefore, bound by its terms and that in 
accordance with one of them the property had 
become the defendant-appellant’s. This condi- 
tion runs as follows: “When five months have 
elapsed if the principal and interest be 
not paid and the property redeemed, let the 
creditor go with this mortgage-bond to the 
Town Lots Office and effect a mutation of 
names and take the property as his 
absolutely.’ Nga Kyaw v. Nga Yu Nut 
(1) wasa very similar case, It was there 
held that such a contract was not intend. 
ed to execute itself and that a further 
transaction was necessary before the land 
could become the property of the mort- 
gagees. But it is contended that the 
language used in the document in that 
case differs from that used in the present 
ease aud that it was because of tha 
words “if we fail to redeem, 
we will make over outright” that it was 
beld that a further transaction was neces- 
in the present case nothing 
remained to be done by the mortgagor. I 
am unable to accept this view. 

I think it is olear that section 98, 


(1) 6, B. R. (1907-09), IT „Mortgage 1, 
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Transfer of Property Act, must be read 
subject to section 60. 16 is one of the 
last sections in Chapter IV, in which the 
rights and liabilities of the parties to the 
different kinds of. mortgages described in 
section 58 are laid down, and enacts that 
when a mortgage does not come within 
the definitions of those mortgages and is 
not a combination of the Ist and 3rd 
kinds or of the 2nd and 3rd, then 
the rights and liabiliies of the parties 
must be determined by the gontract 
itself. This does not, in my opinion, take 
anomalous mortgages out of the operation 
of section 60, which occurs at the beginning 
of the chapter and is clearly meant to apply 
to all mortgages. 

The following passage from Gour’s Law 
of Transfer in British India, 3rd Edition, 
page 729, is illuminating:— 

“In the Civil Law the debtor was allow- 
ed to redeem the estate cn payment of 
his debt at any time before the sentence 
passed, and this right he exercised in spite 
of a covenant to the contrary expressly 
made in the deed. The Civil Law always 
looked at the substance of the transac- 
tion, and argued that since by mort- 
gage the property is conveyed by way 
of security for the loan, the creditor was 
not entitled tothe property, if the 
could otherwise pay off his debt. 

“But this view was foreign to the English 
Common Law, which rigidly enforced the 
covenant for forfeiture-on breach of the 
oondition. Following, however, the principles 
of the Civil Law, the Courts of Equity readily 
recognized the severity of literally enforcing 
mortgage contracts. But while the debtors 
had the power to strike at the rigour of the 
law, the Courts of Equity in England 
possessed no such powers. On the other hand, 
they professed to follow the law whilst 
mitigating its evils, and so in England, 
while holding that on breach of the condition 
the mortgagee had the legal estate, still as 
it was unreasonable that he should retain for 
his own benefit what was intended as a mere 
security, they allowed the mortgagor to 
redeem on payment of the mortgage money 
and costs, notwithstanding the forfeiture at 
‘Jaw. And this right, which was the creature 
of equity and the object of its solicitude, 
came to be designated the equity of redemp- 
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tion. Indeed, to the Judges of Common Law, 
it wag an innovation which they struggled 
hard to oppose, but the Courts of Equity 
justified its -intervention on the ground that 
the clause as to forfeiture was in the nature 
of a penalty which should be relieved 


against.” 
J think there cah be no doubt that the 
Legislature deliberately embodied this 


equitable principle in section 60, Transfer 
of Property Act, and as it isan equitable 
principle, Courts of Equity are bound to follow 
it even where the Transfer of Property Act 
is notin force. The principle is that, how- 
ever the mortgage-bond be worded, the right 
to redeem cannot be extinguished except by 
an order of the Court or an act of the parties, 
z.e an act subsequent tothe mortgage. In 
Bapuji Apaji v. Senavaraji Harvadi (2) it 
was explained thatthe rule “once a mort- 
gage always'a mortgage’ meant that an 
estate could not at one*time bea mortgage 
and at another time cease to be so by 
one andthe same deed. In Kanaran vy. 
Kuttooly (3) it was held that a stipulation 
in a mortgage ‘that if the mortgage money 
were not paid on the due date the mort- 
gagor would sell the property to the mort- 
gagee ata price to be fixed by an umpire, 
was unenforceable as constituting a fetter 
on the equity of redemption. In Kanhayalal 
y. Narhay (4) Chandavarkar, J., said: 
“The law is well established that, though 
once a mortgage always a mortgage and 
no clog ean be placed by the mort- 
gagee on the mortgagor’s equity of re- 
demption, it is open to both of them 
to enter into a contract subsequent to 
the mortgage for the sale of the mòrt- 
gaged property to the mortgagee,” but 
though the District Judge had beld that 
there had been a subsequent transaction, 
which the parties had for years treated as 
a sale, it was held that the right to redeem 
had not been extinguished because the 
parties had acted nuder the mistaken belief 
that the forfeiture clause was enforceable 
and their conduct had not been the con- 
sequence of a transaction independent of the 


(2) 2 B. 281; 1 Ind. Dec. (x. s.) 580. 
(3) 21 1M. 10; 8 M. L. J. 62; 7 Ind Dec. (n.s.) 434. 
(4) 27 B. 297; 5 Bom. L. R. 140. 
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mortgage. Several other rulings could be 
cited to the same effect. 

It is obvious, therefore, that if a forfeiture 
clause turned a simple mortgage into an 
anomalous one, it would still be subject 
to the equitable rule contained in section 60, 
Transfer of Property Act; but I am of opinion 
. that the mere insertion of a forfeiture clause 
in a mort%age-bond does not make the mort- 
gage anomalous, the forfeiture clause is 
merely of no effect. 

The plaintiff-respondent ia, 
entitled to redeem. N 

The learned District Judge held that the 
defendant-appellant was entitled to interest 
for fcur months only because the plaintiff. 
respondent at the end of that time had 
tendered payment to defendant-appellant’s 
wife, Apart from the question whether she 
could be considered her husband’s agent— 
they are ponnas—the tender, if made, sould 
have no effect because the bond provided for 
a mortgage to last five menths and so the 
money had not yet become payable. 

The plaintiff-respondent also alleged a 
tender to defendant appellant’s Advocate 
two months before the institution of the 
suit, There is one witnesson her side who 
deposes to this tender, but the Advocate, 
called as a witness hy defendant-appellant, 
denied it and stated that the plaintiff-respon- 
dent had asked for time. j 

. There ia nothing to show whieh of the 
two spoke the truth, and I must decide 
that the tender is not proved. 


therefore, 


The interest due up to the institution of ` 


tHe suit is Rs. 39-6-4. The plaintiff-respond- 
ent could have saved ‘further interest by 
depositing the redemption money in Court, 
As she did not do so she will pay interest 
at the rate of 12 per cent. per annum from 
the institution of the suit to the date of 
payment. 

The decree of the District 
modified accordingly. 

There will be no order as to the costs of 
this appeal. 


Court is 


Decree modified. 
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PUNJAB CHIEF COURT. 
SECOND Civin APPEAL No. 2673 or 1916. 
November 15, 1916. 
Present:—Mr. Justice Shadi Lal. 
JAHANGIR SINGH—DECREE-HOLDER— 
APPELLANT 
TEYSUS 
HIRA SINGH AND OTAERS—— JUDGMENT. 


DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), «. 104 (1), el. 
(h)—Execution—Order directing arrest of Jjudgment- 
debtor—Appeal, whether lies, 

No appeal lies from an order passed in execution 
of a decree under section 9 of the Specific Relief 
Act. Therefore, an order passed in execution of such n 
decree directing the arrest of the judgment-debtor’ is 
not appealable either as a docree or as an order under 
section 104 (1), clause (h), of the Civil Procedure 
Code. lp. 379, col. 2. ] 


Second appeal from the order of the 
District Judge, Jullundur, dated the 28th 
June 1516, reversing that of the Senior 
Subordinate Judge, Jullundur, dated the 4th 
April 1916, issning warrant for arrest of the 
judgment-debtors. 

The Hon'ble Pandit Sheo Narain, R. B., 
and Mr. Nihal Chand Mehra, for the Appel. 
lant. 

Mr. Bhagat Ram Puri, for the Respon- 
dents. 

JUDGMENT.—(1). I have already held 
in Jahangir Singh v. Hira (1) that the 
order of the Court of first instance passed 
in execution’ of a decree under section 9 
of the Specific Relief Act is final, and that 
no appeal lies to the District Judge. Tha 
order of the Subordinate Judge is one 
directing the arrest of the judgment-debtors, 
but as it was passed in execution of a 
decree, it is not appealable as an order 
under section 104, sub-section 1, clause (h) of 
the Civil Procedure Code. Accordingly it ig 
not -appealable either as an order or as a 
decree, and the judgment of the learned 
District Judge is coram non judice. 


(2). The learned Judge is wrong in 
holding that the decree in question 
‘has for all practical purposes been 


held to bea nullity.” Iam unable to find 
any judgment of a competent Conrt declaring 
the decree passed on the 28th January 1915 
to be null and void, and it is clear that the 
decision in the regular suit instituted in May 
1913 dealt with the title to the house, and 


had no bearing upon the question of possession, 
a 89 Ind, Cas. 375; 4 P. W. R. 1917; 21 P. L. R, 
1917. 
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which was the only matter the Court was 
called upon to determine in the suit under 
section 9 of the Specific Relief Act. 

(3). For the aforesaid reasons I accept 
the appeal and set aside the order of the 
District Judge. The respondents shall pay 
the costsof the appellant in this Court as 
well as in the lower Appellate Court. 

Anpeal accepted, 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
Seconp Civit Appear No. 191 or 1916. 
October 6, 1916. 

Present: —Mr, Saunders, 
MAUNG CHIT PU AND ANOTHER— 
PLAINTIFES— A PPRLLANTS 
VET SUS 
MAUNG PYAUNG AND orHERs—~ 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 
38, 22—-Appellate Court, power of, to vary decree of 
lower Court—-Cross-objections. 

Where a party appeals against that portion of a 
decree in respeot of which he has been unsuccessful, 
the Appellate Court is not ordinarily entitled, without 
any formal cross-objection by the other side, to set 
aside so much of the decree as has been in favour of 
the appellant. [p. 881, col. 1.) 

Rungamlal v. Jhandu, 11 Ind. Cas. 640; 340A. 32; 
8 A. L.J. 111), referred to. 


Mr. A. O. Mukerjee, for the Appellants. 

Mr. D. Dutt, for the Respondents, 

JU DGMENT.—The plaintiffs sued to eject 
the defendants from certain land. The plaint- 
iffs’ case was that they had bought the land 
in suitin the year 1262 B.E., corresponding 
with the year 1900 A.D., that they had been 
in possession ever since, that the defendants 
had entered on the land and in spite of 
their protest taken possession and built a 
house on it. 

The defence was that the plaintiffs had 
not purchased the land, that the land had 
been mortgaged to the mother of the plaint- 
if Ma San Hmi, who was also mother 
of the lst defendant Maung Pyaung, and 
that Maung Pysung had been permitted 
to ocoupy the land with the consent of his 
mother the mortgagee. 

The Court of first instance held that the 
sale had not been proved but that the 
plaintiffs had eontributed Rs, 10 towards 
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the mortgage money of Rs. 15 which had 
been paid to the mortgagor, that the plaint- 
iffs were, therefore, entitled to two-thirds 
of the land in suit and the Court accord- 
ingly gave the plaintiffs a decree for two- 
thirds of the land. The plaintiffs appealed 
and the District Court held that the suit was 
wrongly framed, that it should have been a 
suit for possession and that the plaintiffs 
having failed to make out their case were 
not entitled to succeed at all, and the Court 
not merely dismissed the appeal but dis- 
missed the plaintiffs’ suit. The plaintiffs 
now come to this Court in second appeal. 

The first ground of the appeal is that 
the defendants-respondents not having 
raised any objection to the decree cf the 
Court of first instance, it was not open to 
the lower Appellate Ccurt tc set so much 
of the decree aside as was infavour of the 
plaintifis-appellants. 

For the respondents the provisions of 
Order. XLT, rule 33, of the Code of Civil 
Procedure, are relied upon. This isa new 
provision of law incorporated in the present 
Code of Civil Procedure forthe first time, 
and whereas there appears to have been 
no doubt that under the old Code a Court 
would not have been entitled to pass such 
an order as has here been passed by the 
lower Appellate Court, it is urged that 
the new rule gives the Court ample power 
to pass any decree which the case may 
require. It was, however, pointed out in 


_Rangamlal v. Jhandu (1) that in interpret- 


ing this rule the Court should not lose 
sight of the other provisions of the Code 
of Civil Prccedure itself, nor of the Court- 
Fees Act nor of the Law of Limitation, 
Rule £2 of the same Order provides, “Any 
respondent, though he may not hive appealed 
from any part of the decree, may not 
only support the decree on any of the 
grounds desided againsh him in the 
Courts below, but take any cross-objection 
to the decree which he could have taken 
by way of appeal, provided be has filed 
such objection in the Appellate Court 


‘within one month from the date of service on 


him or his Pleader of notice of the day fixed 
for hearing the appeal, or within sush 
further time as the Appellate Oourt may 


(1) 11 Ind. Cas. 640; 844.32; 8 A. L. J. HLL 
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see fit to allow” This rule clearly shows 
that it was intended that, prina facie at 
least, a respondent should not be allowed 
to take exception to so much of a decree 
as was against him without complying 
with the provisions of the rule. 

< The learned Judges went on to say, Ina 
case in which there is no sufficient reason 
_ for a respondent neglecting either to appeal 
.or to file objections, we think the Court 
should hesitate before allowing him to object 
at the hearing of the appeal filed by the 
appellant,” 


I think that- this view of the law may 
be accepted and that where a party appeals 
against that portion of the decree in res- 
pect of which he has heen unsuccessful, 
the Court is not ordinarily entitled without 
any formal cross-objection by the other 
side to set aside so much of the decree 
as has been in favour of the appellant. 
I think, therefore, that to this extent the 
appeal in the present case must succeed. : 


On the merits the appellants urge that 
they are entitled to a decree as prayed 
for. It is, however, clear that their snit 
was not one for ejectment. They alleged 
wrongful dispossession by the: defendants 
and the suit wasone for possession. This, 
is a mistake, however, which is very com- 
monly made and might have been and 
should probably have been  corrested by 
an amendment in the Court of first instance. 
But the evidence certainly does not 
show that the plaintiffs have made out 
then? case and both the Courts below have 
apparently agreed in holding that the sale 
set up was not proved while the mortgage 
relied upon by the defendants was proved. 
In view of this finding and of the fact 
that the mortgagee was the mother of one 
plaintiff and mother-in-law of the- other 
living upon the same land with the plaintiffs, 
I think it was a natural inference that 
the plaintiffs were not in possession on 
their own account. 
evidence that the plaintiffs gave the defend- 
ants permission to build a house upon 
the land. It was at leastas good evidence 
as that of the plaintiffs’ witnesses. 


There are no grounds for allowing the 
appeal except in so far as the lower Appellate 
Court has disturbed the finding of the 
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Court of first instance, To that extent the 
appeal is allowed and the decree of the 
Court of first instance will be restored with 
costs, 

Appeal partly allowed, 


PUNJAB CHINE COURT. 

Civit Reviston Petition No. 271 oF 1916, 
November 80, 1916. 
Present:—Mr., Justice LeRossignol. 
FAKIRA SHAH-—PLAINMFE— PETITIONER 
VETSUS 
BRIJ LAL AND ANOTHER— Derenpants— 


RESPONDENTS, 

Hindu Law —-Temple—Manager, debt incurred by, 
whether charge on income of tenvple—Appeal—Plea, 
technical, whether can be taken for jirst time in appeal 
men Plea, withdrawn, whether can be revived. 

Where a debt is incurred by the manager of a 
temple personally, and there is no account against the 
temple ipsissimis verbis, it cannot be treated as creat- 
ing a charge on the temple revenues oras binding the 
successor of the manager. ['p. 382, col. 1.] 

A techhical objection raised for the first time in 
appeal should not be entertained. [p. 382, col. 1.] 

A pariy who has once withdrawn a plea in one 
Court cannot-be allowed to rovive ib subsequently in 
appeal or revision. [p. 382, col, 1.1 


Petition, under section 44 of Act III 
of 1914, for revision of the decree of the 
Senior Subordinate Judge, Kangra, at Dharm- 
sala, dated the 27th October 1915, affirming 
that of the Honorary Munsif, second class, 
Nurpur, dated the 29th March 1915, decreeing 
the claim. 


FACTS. - Defendant No. 2 was the mana: 
ger of a Hindu temple when he struck a 
balance of account in plaintiff’s bahi. He was 
subsequently removed from the office and was 
succeeded by defendant No. 1, his own 


brother, who was appointed as manager by 


the Deputy Commissioner of Kangra. 

The suit was -brought by the plaintiff on 
the basis of the acknowledgment against the 
lst manager as defendant No. 2 and his 
successor, defendant No. 1, on the ground 
that both defendants were liable— 

. (1) As successive managers ofthe temple, 
and 

(2) as members of a joint Hindu family. 

The Court of first instance decreed the claim 
personally against defendant No. 2 only, 
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Defendant No. 2 did not appeal, but the 
plaintiff appealed urging that defendant No. 1 
should also be held liable for the debt on the 
ground of his being successor to defendant 
No, 2. 


The Appellate Court instead of going into 
the merits dismissed the appeal, principally 
on the ground that the plaintiff could 
maintain the suit on the original account 
but not on the balance. The plaintiff 
thereupon applied to the Chief Court in 
revisgon. 

Bakhshi Tek Chand, for the Petitioner. 

Mr. Lal. Chand Mehra and Lala Bhagwan 
Das, for the Respondents. 


JUDGMENT.—(1). The lower Appel- 
late Court on appeal held that as the sunit 
had been brought not on the original account 
but only on an acknowledgment, the suit did 
not lie. This was a technical objection 
raised for the first time in appeal and should 
not have been entertained. 

(2). In the circumstances it becomes 
necessary for this Court to consider whether 
the decree should be against defendant No. 1 
as wellas against defendant No. 2, against 
whom alone the first Court gave a decree. 

(83). The “brothers were sued according 
to the plaint in two capacities: 1, as successive 
managers of the temple, 2 as members ofa 
joint Hindu family. : 

(4). It was denied that the defendants 
were joint, whersupon before the Subordinate 
Judge plaintiffs’ Counsel explained that 
defendant No. 1 should be held liable as 
successor to defendant No. 2 in the temple 
management. 

(5). Appellant-plaintiff cannot now be 
heard to argue that defendant No. 1 should 
be made liable as being joint with defendant 
No, 2. 


(6). Nor can the temple property be. 


charged with the debt;the debt was 
incurred by defendant No. 2 personally and 
there is no account against the temple 
ipsissimis verbis. 

(7). The debt cannot be treated as 
creating a charge on the temple revenues 
oras binding the successor of defendant 
No, 2. 

(8). For these reasons I dismiss the 
petition with costs. 

Petition dismissed, ' 
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UPPER BURMA JUDICIAL COMMIS- 

SIONHR’S COURT, 
Civil Arrear No. 117 ov 1916. 

December 5, 1916. 
Present: —Mr. McColl. 

MA SHWE PU— PLAINTIFF -APPELLANT 

VETSUS 
MAUNG PO DAN AND ANOTHER— 


DEFENDAN [S—- RESPONDENTS. 

Stamp Act (If of 1899), s.85~Award not duly 
stamped, suit to set aside ~Plaintiff, whether liable to 
pay deficiency and penalty. 

In a suit to have an award seb aside on the ground 
of the misconduct of the arbitrators, the plaintiff can- 
not be called upon, if itis found that the award is 
not duly stamped, to make up the deficiency in the 
stamp and to pay the penalty under section 35 of 
the Stamp Act, inasmuch as in such a case the 
plaintiff is seeking not to act upon the award but to 
prevent its being acted upon, and if the allegations of 
misconduct can be proved without looking into the 
award, the awaré is not sought to be put In evidence. 
[p. 388, col. 1.) 

Coppock v. Bower, (1888) 4 M. & W. 861; 8 L, J. Ex. 
9; 1 H. and H. 340; 2 Tur, 923; 150 E. R. 1468; 51 R. 
R. 627, relied upon. 


Mr. J. O. Chatterjee, for the Appellant, 
Mr. A. O, Mukerjee, for the Respondents. 


JUDGMENT,.—The plaintiff-appellant’ 
bronght a suit to have an award set aside 
on the ground of misconduct of the arbi- 
trators. 

The award was stamped with Rs. 5 and 
the learned District Judge directed the 
plaintiff-appellant to pay deficient stamp 
duty and penalty amounting in all to 
Rs. 2,832-8-0, as the award directed partition 
of property. As she failed to pay this 
sum her suit was dismissed. 


I think the learned District Judge’ was 
clearly wrong. The award could of course 
not be acted upon unless stamp duty and 
penalty were paid, but the plaintiff-appel- 
lant did not want it acted upon, it’ was 
to prevent its being acted upon that she 
went into Court. Again it could ‘not be 
admitted in evidence without stamp duty 
and penalty being paid, bub of what could 
it be evidence? It could only be evidence 
of the decision of the arbitrators, The 
plaintiff-appellant did not necessarily want 
to prove that. She alleged that the 
arbitrators had taken Rs. 1,000 from the 
defendants respondents as arbitration ‘fees. 
That amounted to an allegation uf corruption. 
Again she alleged that they had mot 
examined her witnesses. If she proved 
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. these two things, that might be a suffici- 


ent reason for setting aside the award, 


- whatever the contents of the award might 
be, and it would not be necessary for the 
Distriot Judge even to see what those 
contents were. Thus she might succeed 
without the award being put in evidence 
at all. On the other hand the putting of 
the award in evidence might be vital for 
the defendants-respondents' case and then 
it would. be for them to pay the stamp 
duty and penalty. 

“The object of both the Statute and 
Common-Law would be defeated, if a contract, 
void in itself, could not be impeached, 
because the written evidence of if is 
unstamped, 
that were so a party entering into such 
agreement might avoid the consequences 
of its’ illegality, by taking care that no 
stamp should be affixed to it. I think, 
therefore, that in all cases where the 
question is whether the agreement is void 
at Common Law or by Statute, and the 
party introduces it, not to set it up and 
establish it, but io destroy it altogether, 
there is no objection to its admissibility” 
-—~Ooppock v. Bower (1). 

The decree of the District Court is 
reversed and the suit is remanded nnder 
Order XLI, rule 23, for a decision on 
the merits. 

Costs of this appeal will abide the final 
result. 

The plaintiff-appellant will be given a 
certificate under section 13, Court Fees 
Act. 

(1) (1888) 4 M. & W. 361; 8 L. J. Ex. 9; 1 H. & H. 
340; 2 Jur. 923; 160 E. R. 1468; 61 R. R. 627. 


Decree reversed ; Case remanded. 


‘CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 209 or 
1915. 

May 10, 1916. 
Fresent:—Mr, Justice Teunon 
: and Mr. Justice Sheepshbanks. 
DURGAPADA PANJA- Derexnanr— 
AVPELLANY 
versus 
BHUSAN CHANDRA GHOSE AND OTHERS 


— PLAINTIFERS — RESPONDENTS. 
Bengul Tenaney Act (FIII B. C. of 1685), Sek, IHL 


and, therefore, inadmissible, If 
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Art, 8, applicability of—Limitation, special bis 
possession by execution-purchaser, 

Dispogsession of a tenant by a purchaser of the 
holding at a sale in execution held at the instance of 
the landlord is not a dispossession by, or at the 


instance of, or in collusion with the landlord, and 


‘therefore, a suit by the tenant to recover possession 


of the holding i in such a case is nob governed by the 
two years ’ vule of limitation contained i in Article 8 of 
a 111 to the Bengal Tenancy Act. [p. 384, col. 
L 

Kamal Dhari Thakur v, Rameslwar Singh Bahadur, 
19 Ind. Oas. 545; 17 C. W. N. 817, followed. 

Aminuddin Munshi v. Ulfutunnissa Bibi, 3 Ind. 
Cas. 315; 13 ©. W. N. 108;9 C. L, J. 181, not fol- 


lowed, 
Abhoy Churn Mookerjee v. Shaik Titu, 2 O. W. 
N, 175; Brojo Kishore Mahapatra v. Saraswati 


Dassi, 6 C. W. N. 333; Mahomed Khalil v. Hirendra 
Nath Bhattacharya, 5 ©. L. J. 650; Basanta Kumari 

v, Nanda Ram, 20 Ind Cas. 356; 18 0. L. J. 86; 17 C. 
W. N. 1149 and Rudra Narain Maity v. Natabar Jana, 
21 Ind. Cas. 481; 18 C. L.J. 89; 18 0. W. N. 253; 414 
C, 52, referred to. 


Appeal against the order of the Subordi- 
nate Judge, frst Court, Burdwan, dated 
the 5th March 1915, reversing that of the 
Munsif, Additional Court, Kalna, dated the 
28th February. 1914. 


FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court:— 


“This appeal arises out of a suit for the 
declaration of the plaintiffs’ right to one and 
odd bighas-of land as included within their 
jama of Rs. 54 and odd and for recovery of 
possession of the same. The suit has heen 
dismissed on the ground of limitation only”, 
Hence this appeal. 


The ouly question before me is, whether 
the suit is barred by limitation of two years 
under. Article 3, Schedule 111, of the Bengal 
Tenancy Act? 


The facts of the case are as follows: — 


The plaintiffs allege that the land in suit, 
one and odd bighas, was included under a 
jama of Rs. 54 and odd. There was another 
jama of Rs. 9 and odd. The landlord sued the 
plaintiffs and others for his share of arrears 
of rent of the jama of Rs. 9 and odd. {In that 
suit the present plaintiffs pleaded that the 
land in suit, which was included in the plaint 
of the suit as within the gama of Rs. 9, was 
not so included. Afterwards the names‘ of 
the present plaintiffs were struck off from the 
list of defendants. The suit was then decreed 
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in the plaintiffs’ absence. In execution of 
the decree the land in the jamu and also the 
disputed land was sold as included in the jama 
and purchased by the defendant. The 
defendant thus took possession through the 
Conrt and then the plaintiffs were dispossessed 
in Ohart 1315, The present suit is instituted 
after two years of that date. 


The question is, whether under the cir- 
eumstances the rule of two years’ limitation is 
applicable. 


The learned Pleader for the Appellants 
pleads that the case reported as Aminuddin 
Munshi vy. Ulfuéunnissa Bibi (1) relied on by 
the lower Court is not applicable in this 
case. The case reported as Kamal Dharr 
Thakur v. Rameshwar Singn Bahadur (2) is in 
point, as in this case.the dispossession was 
effected by the act of delivery of possession to 
the defendant by the Court, and soit is not 
dispossession by the landlord, and the plaint- 
iffs are not to establish their occupancy 
right in this case as against the landlord. 


This view is also supported by the recent 
cases reported as Basanta Kumari y. Nanda 
Ram (8) and Rudra Narain wales y. Natabar 
Jana (4). 


I, therefore, hold that the jiii is not barred 
by the rule of two years’ limitation under 
Article 3 of Schedule 111 of the Bengal 
Tenancy Act, 

The suit should, therefore, ba sent back to 
the lower Court for trial on its merits. 


The appeal be allowed. The suit be 
remanded to the lower Court for trial on 
its merits after raising and deciding the 
material issues in this case. The appellants’ 
costs of the appeal be borne by the respond- 
ent.” 


Babu Surendra Chandra Sen (with him 
. Babu Taradas Chatterjee), forthe Appellant. 
Dr. D. N. Mitter (with him Babu Debendra 
Nath Mandal), for the Respondents. 
JUDGMENT.—In this case the plaintiff 
sued to recover possession of 1 bigha 6 


(1) 8 Ind. Cas. 315; 13 C. W. N. 108; 90, L. J. 181. 

(2) 19 Ind. Cas. 545; 17 C. W., N. 817. 

(3) 20 Ind. Cas, 350; 18 C. L. J. 86; 17 0. W. N. 
1149. 

(4) 21 Ind. Cay. 481; 180. L. J. 89; 18 0. W. N. 
Bad; 41 ©, 63, 
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cottahs of land as appertaining to his hold- 
ing bearing a yearly rent of Rs. 54 8-0. 

It appears that the landlord sued the pre- 
sent plaintiffs and others for arrears of rent 
in respect of another holding with a rent of 
Rs. 9 odd. In that suit in the description 
of the holding the Jandlord included the plot 
now in question. In the result the suit was 
dismissed as against the present plaintiffs and 
decreed ea: parte against other defendants. In 
execution of the decree the landlord put the 
holding to sale and the auction-purchaser bas 
taken possession of the holding and of the 
plot now in suit, which was described in the 
sale proceedings as part thereof. Delivery 
of possession by the Court was in Ohait 1815 
and the present suit for recovery of posses- 
sion was brought by the plaintiff on the 18th 
of January 1913/1319. 

On these facts the Court of first instance, 
relying on the case of Aminuddin Munshi v. 
Ulfutunnissa Bibi (1), held that the plaintiff’s 
suit was barred by the two years’ rule of 
limitation contained in Article 3 of Schedule 
IIl to the Bengal Tenancy Act. 


In the Court of firat appeal the learned Sub- 
ordinate Judge, relying on the case of Kamal 
Dhart Thakur v. Rameshwar Singh Bahadur 
(2), has held that the two years’ rule of 
limitation is not applicable, that is to say, he 
holds that dispossession by the purchaser at 
the sale held at the instance of the landlord 
is not dispossession by, or at the instance of, 
or in collusion with the landlord. 


16 is difficult to reconsile the two cases 
severally relied on by the two Courts, bat 
possibly in the case of Aminuddin Munshi v, 
Ulfutunnissa Bibi (1) the facts have not been 
fully reported and the view taken in the case 
of Kamal Dhart Thakur v. Rameshwar Singh 
Bahadur (2) appears to be more in accordance 
with the decisions in Abhoy Ohurn Mookerjee 
v. Shaik Titu (5), Brojo Kishore Mahapatra 
y. Saraswati Dassi (6) and Mahomed Khalil 
v, Hirendra Nath Bhattacharya (7), in which 
the landlord was himself the auction 
purchaser, and also with the trend of 
opinion in later cases, e.g., Basanta Kumari 
vy. Nanda Ram (8) and Rudra Narain 
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Maity v. Natabar Jana (4) in favour of 
restricting the theory of sonstructive dis- 
possession by the landlords in cases between 
ravyats and third parties, In this connection 
we may refer also to the case of Rudra 
Narain Maity v, Natabar Jana (4). 

As at present advised we are, therefore, of 
' opinion that, we should affirm the decision of 
the Subordinate Judge and dismiss this 
appeal. Costs to abide the result, 

Appeal dismissed, 


UPPER BURMA JUDICIAL COMMIS. 
SIONER S COURT, 
Seconp Crvin Apzeat No. 96 or 1916. 
Ostober 23, 1916. 
Present: —Mr, McColl. 
MA PYU—-PLAINTIFF—APPELLANT 
VETSUS 


MAUNG PO CHET AND otaers— 


DEFENDANTS — RESPONDENTS: 

Evidence Act (I of 1872), s. 115—“Thing;” meaning 
of ~Hstoppel—‘Quicquid plantatur solo, golo cedit’, 
applicability of, to India—Pleadings and proof, variance 
between—Retlief. 

The word “thing” in section 115 of the Evidence 
Act means a fact, and a fact in existence or past. 
A proposition of law or a promise to make a gift is 
not a “thing” within tho meaning of that saction, 
and cannot create estoppel. [p. 386, col. 1.] 

Langdon v, Dond, 10 Allen. 433, referred to. 

The maxim quicquid plantatur solo, solo cedit, i. ¢., 
that anything affixed toland with tho object of im- 
proving the inheritance becomes part of the realty 
aud the property of the owner, whether it be affixed 
by him or some ons olse, is not applicable to India, 
[p. 888, col. 1.] 

Plaintiff sued for possession of a honse and ground, 
alleging that the ground was hers, that she had 
built the house on it, the defondant being entrusted 
with the superintendence of its construction and 
having contributed a portion of the cost of its build- 
ing. The defendant alleged that the ground had 
been gifted to him by the plaintiff, and that the houso 
was built byhim. Tt was found that no gift from the 
plaintiff to the defendant was established, and that 
there was no proof of the amount of money advanced 
by the plaintiff towards the costs of the house: 

Heid, that the plaintiff was entitled to a deoree 
for possession subject to the payment by her to the 
defendant of the estimated value of the houso., [p. 
887, col. 1.) 


Mr. C. G. S. Pillay, for-the Appellant. 

Mc. H. M. Lutter, for the Respondents. 

JUDGMENT.—The Ist defendant-ra- 
spondent is the grandson of the plaintiff- 
appellant. The 2nd defendant-respondent 
is the Ist defendant-respondent’s wife and 
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the 3rd defendant-respondent is his mother- 
in-law. 

The plaintiff-appellant sued for possession 
of a house and ground alleging that the 
ground was hers, that she had built the 
house on it, the lst defendant-respondent 
being entrusted with the superintendence 
of its construction, that the house had cost 
Rs. 1,500 of which she had furnished 
Rs. 1,050 and the Ist defendant-respond- 
ent Rs. 450, that after the house had 
been built she had permitted the defend- 
ants respondents to live in it with her, 
and that now disagreements had arisen 
and they had refused to quit. 

The defence was that the ground had 
been given to lst defendant-respondent by 
the plaintiff-appellant out of natural love 
and affection, that he had built the house 
with his own money and that he had 
permitted the  plaintiff-appellant to live 
with him. 

The Sub-Divisional Judge found that the 
house belonged to plaintiff-appellant, but that 
the Ist defendant-respondent had furnished 
more than Rs. 450 for its construction, 
and gave the plaintiff-appellant a decree 
for possession cn payment of Rs, 1,100. 


On appeal the lower Appellate Court 
held that it was for the plaintiff-appellant 
to prove that she had furnished Rs. 1,050 
for the construction of the house, that she 
had failed to prove this and that there 
was accordingly no difficulty in believing 
the story of the gift of the land, but that 
the question of the gift was not essential 
to a determination of the suit. It reversed 
the decree of the first Court and dismissed 
the suit. 


One of the grounds of this appeal is 
that the lower Appellate Court erred in 
holding that the question whether the 
land on which the building was erected 
was given or not by the plaintiff-appellant 
to the lst defendant-respondent was not 
essential, and that the: only issue to be 
determined was whether the plaintiff- 
appellant had contributed Rs. 1,050 towards 
the building. 


The land admittedly had belonged to 
the plaintiff-appellant and she was in 
joint possession of the house and paid 
the taxes. If she had stated nothing 
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further the burden of proof would have 
been on the defendants-respondents, but she 
stated that the Ist defendant-respondent 
had built the house for her as her agent 
and had expended money of his own on its 
construction. He was, therefore, entitled to 
remain in joint possession until reimbursed 
what he had expended under sestion 221, Con- 
tract Act. She thus admitted that she bad not 
an unconditional right to turn the Ist defend- 
ant respondentout of the house, and she, there- 
fore, had to prove on what terms she was 
entitled to sole possession. 

No doubt she was not in a position to 
prove the exact amount expended by the lst 
defendant-respondent, but she was bound to 
make outa prima facie case, and this she 
could have done by proving the approximate 
value of the building and that she had con- 
tributed Rs. 1,050. The payment of this 
sum, therefore, was part of her case, but it 
does not follow that her suit was bound to 
fail entirely if she failed to prove it. Unless 
there wasa gift she remains owner of the 
land. 


For the defendants-respondents it is urged. 


that the maxim quicquid plantatur solo, solo 
cedit, which means that anything affixed to 
- land: with the object of improving the 
inheritance becomes part of the realty and 
the-property of the owner, whether it be affix- 
ed by him or by some one else, is not appli- 
‘cable. This rule is not part of the law of 
India, sections 51, 63 and 108 (h), Transfer 
of Property Act, have taken its place. The 
two latter sections do not apply because Ist 
defendant-respondent is neither a mortgagee 
nora tenant. Section 51 does not apply either. 
If Ist defendant-respondent be a transferee, 
i.e. if there werea gift of the land, then theland 
is his, he is nota transferee witli an imperfect 
title. But assuming that plaintiff-appellant 
failed to prove that the lst defendant-re- 
= spondent was her agent and that she contribut- 
ed Rs. 1,050 she certainly could not lose her 
land unless she be estopped, and I think 
the equitable rule contained in section 51, 
Transfer of Property Act, should be follow- 
ed. 

Now itis plain that there was no gift. 
No registered deed was executed and the 
plaintiff-appellant remained in possession 
of the land. If the evidence adduced by 
the defendants-respondents be true, it merely 
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amounts to proof that plaintiff-appellant 
promised to give the lst defendant-respond- 
ent the land. Hstoppel was not specifical- 
ly pleaded, but at the hearing of this 
appeal it was urged that, ifonthe faith of 
plaintiff-appellant’s promise the Ist defend- 
ant-respondent built the house with his own 
money, . plaintiff-appellant is now estopped 
from asserting her title to the land. 

But what “thing” did plaintiff-appellant 
induce Ist defendant-respondent to believe 
to be true? Supposing that he believed that 
a promise to give amounted to a gift, it 
cannot be said that this belief was induced 
by the plaintiff- appellant, and, moreover, a 
proposition of law is not a “thing” within 
the meaning of section 115, Evidence Act. 
In that section a “thing” means a fact and 
a fact in existence or past. “The intent 
of a party is necessarily uncertain as to its 
fulflment. No person has a right to rely 
on it. A person cannot be bound not to 
change his intention, nor can he be precluded 
from showing such a change merely because 
he has previously represented that his inten- 
tions were once different from those 
which he eventually executed:” Langdon v. 
Dond (1). There is thus no estoppel in this 
case; plaintiff-appellant may have truly 
intended to givethe land at the time she 
made the promise, if she ever made it, and 
have subsequently changed her mind. 

I am, therefore,.of opinion thatthe Ist 
defendant-respondent cannot claim the house 
ag -his property as long as the plaintiff- 
appellant is willing and ready to reimburse 
him the money which he expended on it.’ It is, 
therefore, immaterial whether the lst defend- 
ant-respondent built the house as plaintif- 
appellant’s agent or on the faith of .her 
promise to give him the land; the only 
question is the amount which the plaintiff- 
appellant must pay before she can evict him, 


The only direct evidence of any contribu- 
tion by the plaintiff-appellant is that given 
by a casual visitor, a cooly who has worked 
for plaintiff-appellant for ten years. Accord- 
ing to oneof her witnesses she is poor, and 
there are serious discrepancies between her 
own evidence and that given by her witness 
Maung Po Kyan. Iam, therefore, unable to 
hold that the lower Appellate Court was 


(1) 10 Allen, 433, 
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wrong in finding that it was not proved 
that she contributed anything towards the 
building, and if she did she has only herself 
to blamé for not taking receipts and keep- 
ing accounts, 

The evidence adduced by the defendants- 
respondents as to the amount spent on the 
construction of the house is very deficient. 
The Sub-Divisional Court found that the 
valne of the house was Rs. 2,150, This 
finding was based on a report by 
the bailiff, which was apparently admit- 
ted in eyidence wilh the consent of 
both sides. The opinions as to the value of 
the building expressed by some of the de- 
fendants-respondents’ witnesses are valueless. 
The value, Rs. 2,150, has not been disputed 
in this Court and will be accepted. 


The decrees of the Courts below are ascord- 
ingly set aside, and the plaintiff-appellant 
will be given a decree directing that upon her 
depositing in Court within one month for 
payment to the Ist defendant-respondent the 
sum of Rs, 2,150, the defendants-respondents 
shall give her complete possession of the 
house and ground in suit. 


As the parties have been both partly 
successful they will bear their own costs 
throughout. 

Decree set aside, . 


CALCUTTA HIGH COURT, 
AppEAL FROM ORIGINAL Decree No. 106 
or 1915. 

January 17, 1917. 

Present: —Mr. Justice D. Chatterjee 
and Mr, Justice Walmsley. 
MOHAMMED SOLEMAN—Derenpant— 
APPELLANT 

- versus 
RAGHU NATH DUTTA-— PLAINTIFR— 


RESPONDENT. 
Bengal Municipal Act (III B. C. of 1884), s. 361— 
Sale of unclaimed holding—Purchaser, rights of. 


Where a sale is held under a Statute, the rights of * 


the purchaser must be governed by that Statute. 

The purchaser of an unclaimed holding for arrears 
of rates under section 861 of the Bengal Municipal 
Act is not entitled to claim any priority over a mort- 
gagee whose mortgage was in existence before the 


gale. 
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Appeal against the decree of the Officiating 
Subordinate Judge, 2nd Court, 24-Pergannas, 
dated the 22nd February 1915. 

Babu Mohendra Nath Roy and Wahid 
Hossain, for the Appellant. 

Babus Ram Ohandra Mozumdar 
Nagendra Nath Ghose, for the Respondent. 

JUDGMENT.—In this case a certain 
holding in the Manictola Municipality be- 
longed to one Chand Bibi. Chand Bibi 
in 1910 sold it to one Asutosh Dey, who 
in August 1911 sold it to defendant No. 1. 
On the same date defendant No. | mort- 
gaged the holding to a certain person who 
again assigned his mortgage-rights to the 
plaintiff in 1912. In 1914 this holding 
was sold by the Manictola Municipality 
for arrears of rates due from September 
1910 for ten quarters and the property 
was -purchased by defendant No. 2 in 1915. 
Upon ‘the present suit being brought on 
the mortgage in 1912 by the plaintiff, 
defendant No. 2 contends that he has pür- 
chased the holding devoid of all encum- 
brances and that the plaintiff is not 
entitled to sell the same, The title of 
defendant No. 2 is derived under a sale 
under section 361 of'the Mofussil Municipal 
Act. That section authorises the Municipal 
Commissioners to sell a holding in-arrears 
under certain circumstances and provides 
that any person may pay the amount due 
at any time before the completion of ‘the 
sale and may recover such amount by a’ 
suit ina Oourt of competent jurisdictioh 
from any person beneficially interested in 
such property. There is, within the four 


and 


- corners of the Act, no provision for creating 


any charge on the property for arrears 
of rates and wedo not think that any 
such charge can be presumed from the 
mere fact that the holding is directed to 
be sold. When the sale is under a Statute, 
the rights of the purchaser must be governed 
by the Statute and here the Statute does 
not create any charge or other preferential 
right in favour of the purchaser. Defend- 
ant No. 2, therefore, is not entitled to 
claim any priority over the plaintif 
whose mortgage is slearly before his pur- 
chase. 
This appeal is dismissed with costs. 
Appeal dismissed, 


388 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 64 or 1916. 
November 21, 1916. 

Present:— Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir Asutosh Mookerjee, KT. 
AGA MAHOMED SHIRAZI AND OTHERS 
— APPELLANTS 
Versus 
Syed MAHOMED SHOOSTRY AND OTHERS 


— RESPONDENTS. 

Costs—Appeal—Mutawallis, right 
litigation out of estate, 

An appeal from a decision upon the question of 
costs is entertainable where a question of principle 
ig involved. [p. 338, col, 1.] 

Persons who are in the position of trustees 
ought to have their costs ont of the trust estate 
in legal proceedings concerning the cstate, unless 
they have unreasonably carried on or resisted such 
proceedings. [p. 388, col. 2.1 


FACTS.—In a suit for the appointment of 
new mutawallis of an imambara, appellants 
were appointed mutawallzs and respondents 
were appointed trustees to supervise the 
management of the estate. Disputes arose 
between them and by mutual consent the 
matter was referred to the Assistant Referee 
who framed a fresh scheme and recommended 
that the estate should be vested in the 
trustees and not in the mutawallis. The 
mutawallis raised objections to this report 
which were disallowed, and the report was 
confirmed. The latter then applied that 
their costs should be paid out of the estate 
but Mr. Justice Fletcher rejected their ap- 
plication on the ground that only one set 
. of costs could be allowed and that as the 
trustees had-rendered more assistance to the 
estate in the proceedings, they should get 
their costs out of the estate but not so the 
mutawalls. 


of, to get costs of 


Against this order of Mr. Justice Fletcher 
the mutawall¢s appealed. 


Mr. Hyam (with him Mr. 
the Appellants. a aes 

Mr. S. R. Das (with hi 
for the Respondents. ele kk 

JUDGMENT. 

SANDERSON, C. J.—In this case, in my judg- 
ment, we must entertainthe appeal. It has 
been argued by the learned Counsel for the 
respondent that there was no appeal from the 
decision vf the learned Judge, Mr. Justice 
Fletcher, upon the question of costs. The 
reason why we entertain tbis appeal is that 
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we think that a question of principle is 
involved. In my judgment, the learned 
Judge has not applied the correct principle in 
this case. 

Tt is urged by the learned Counsel for the 
respondent that the mutfawallis were not 
trustees in the ordinary sense of the word. 
One may be inclined to agree with him to 
that extent, but I think that the mutawallis, 
having regard to the terms of the consent 
decree which included the scheme on which 
they were acting, were in the nature of 
trustees. I do not want to decide and do not 
decide anything about the position of mutawal- 
lis generally, and my remarks are confined to 
the position of the mutawalits in this case, 
having regard to their position which was 
created by the terms of the scheme and the 
consent decree, I think they were in the 
nature of trustees. That being 80, the learned 
Judge did not apply the correct principle, 
when he was considering the question of 
eosts. He does not seem to have dissented 
from the proposition that the mutwallis were 
really trustees, but he came to the conclusion 
that two sets of costs ought not to be allowed 
out of the estate. He then proceeded to 
enquire which of the parties had rendered 
the greatest assistance to the estate in these 
proceedings, and he came to the conclusion 
that the ‘trustees rendered the greatest 
assistance to the estate He allowed them 
their costs out, of the estate and did not 
allow the mutawallis their costs, 


In my judgment, having come to the cun- 
clusion that the mutawallzs were in the nature 
of trustees, the real principle whieh ought 
to have been applied is that upon which the 
Courts in England act, and on which I am 
informed this Court is in the habit of acting, 
namely, that the persons who are in the posi- 
tion of trustees ought to have their costs out 
of the trust estate in a matter of this kind, 
where a question of legal proceedings is 
concerned, unless they have unreasonably - 
carried on or resisted such proceedings. That 
principle not having been applied by the 
learned Judge, I think we are bound to 
entertain the appeal, Then arises the ques- 
tion, applying that principle which I 
have just enunciated, whether we ought to 
interfere with the decision at which the 
learned Judge arrived. Can we say that the 


-mutgwallis in the case have unreasonably 
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carried on or resisted the proceedings or any 
part of the proceedings? In my judgment I do 
not think that sufficient cause bas been shown 
to deprive the mutawallis of the right to have 
their costs out of the estate in respect of the 
proceedings up to the time when the reference 
was ordered. I, therefore, think that the 
mutawaliis ought to get the costs, as between 
solicitor and client out of the trust estate, as 
far as the proceedings are concerned up to 
the time when the order for reference was 


made. Now, that was an order made by 
cousent. This appears from what Mr. Das 
has told the Court and also from the 


minutes which he read. That reference took, 
we are told, some ten or eleven days. Iam 
sonvinced that if was unduly prolonged, 
and unduly prolonged im consequence of 
the attitude that was taken by the 
mutawallis, It is almost impossible for us 
sitting here, upon the materials before us, 
to say to what extent that reference was 
unduly prolonged. Therefore, in my judg- 
ment, if is necessary for us to take some rough 
and ready method in exercising our discretion 
upon this point. In my judgment the only 
way we can deal with itis to say that the 
mutawallis shall get their costs as between 
solicitor and client ont of the estate, to the 
extent of half of the costs of that reference, 
which will be taxed. 


With regard to the remaining proceedings, 
namely, the proceedings before Mr. Justice 
Fletcher, when the mutawallis took exceptions 
and those exceptions came to be argued; I 
have already said that the order of reference 
was aconsent order, and, in my judgment, 
the parties having consented to that order 
and having consented to the matter being 
decided by the referee they ought to have 
abided by the report; instead of that the 
mutawallis brought in exceptions to that 
report on the reference and raised objections 
which have been overruled not only by Mr. 
Justice Fletcher in the Court of first instance 
but also by my learned brother and myself 
in this appeal, objections whichin my judg- 
ment were unreasonable, In my judgment, the 
mutawallis ought not to get out of the estate 
any part of the costs of the proceedings before 
Mr. Justice Fletcher. 

As regards the costs of this appeal the ap- 
pellants have succeeded toa material extent 
in getting the learned Judge’s judgment over: 


INDIAN OASES. t 389 


ruled; and we are of opinion that as regards 
these costs the appellants must get their 
costs out of the trust estate as between 
solicitor and client. The respondents will 
also get their costs of this appeal as between . 
solicitor and client out of the trust estate. 


MOOKERJEE, J.—I agree, 
Costs allowed, 


PATNA HIGH COURT, 

Seconp Civiu Appear No, 1297 or 1915. 
February 7, 1917. 
Present:-~Mr. Justice Atkinson. 
JANKI SINGH—APPELLANT 
VEYSUS 
Mahant JAGAN NATH DAS AND oTHERS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII B.C. of 1885), s. 116, 
Sch. IE, Art. I--Occupancy right, whether can be 
acquired in zerait land—Suit to eject tenant from 
yorait Land—~Limitation. 

No right of ocenpancy or non-occupancy can be 
acquired in lands known as zeratt lands. Article 1 of 
Schedule III of the Bengal Tenancy Act does not, 
therefore, apply to a suit for ejectment of a tenant 
from zerait lands, inasmuch as ib only applies to cases 
whore a right of occupancy can exist. [p. 892, cols. 
1 & 2.1 

Dwarkanath Chowdhury v. Tafazar Rahaman Sarkar, 
39 Ind. Cas. 64; 200. W. N. 1097; 44 C. 267, relied on, 

Sheo Nandan Roy v. Ajodh Roy, 26 C. 646; 3 C. W. 
N, 836; 13 Ind. Dec. (x. s.) 950, referred to, 

Ganpat Mahton v. Rishal Singh, 38 Ind, Cas. 978; 
20 O. W. N. 14, dissented from. | 

Appeal from the decision of the Addi- 
tional Subordinate Judge, Monghyr. ; 

Messrs. Rajendra Chandra Guha and Siv 
Narain Bese, for the Appellant. 

Syed Muhammad Tahir, for the Respond- 


nts. 

° JUDGMENT.—This second appeal comes 
before me from the decision of the Addi- 
tional Subordinate Judge of Monghyr, revers- 
ing the decision of the Munsif awarding 
the plaintiff a decree in this suit. The 
action was brought to recover possession 
of 6 bighas 8 cottas 18 dhurs of land situated 
in Mauza Hamidpur Lachmi Narain in the 
District of Monghyr. The plaintiff derives 
title through defendant No. 3. Defendant 
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No. 3 made a letting of the landsin suit 
on the 6th of May 1903 to defendants 
Nos. 1 and 2 of 12 beghas odd for 
e term of nine years, wiz, from 1311] to 
-1819- F. S. In the lease to defendants Nos. 
1 and 2 the lands were described as being 
the zeratt lands of the lessor, namely, 
defendant No. 3. Defendant No. 2. has 
surrendered his portion of the lands de- 
mised by the lease of the 6th of May 
1903; .but defendant No. 1 claims a right 
to retain bis portion of the lands de- 
mised by the lease and the plaintiff contends 
that defendant No. 1 upon the expiration 
of the Jease was liable to be ejected. I 
do not think itis necessary to go further 
into the facts of the case than I have 
already done. It is conceded by both 
sides that the plaintiff claims title through 
defendant No. 3 who acquired a proprietary 
right in the Jands in suit 
from the original proprietors, namely, 
Khedu Singh and Shib Sahay Singh. The 
lands have been let since 1884 for various 
terms and in each lease the lands were 
described as zerait lands. Defendant No. 1 
appeals against the decision of the Sub- 
ordinate Judge and contends that having got 
possession of the 6 bighas odd in suit under 
the lease of the 6th of May 1903, he has 
acquired in the Jands a non-occupancy right 
and that thus by virtue of Article I, 
Schedule III, of the Bengal Tenancy Act he 
is nct Hable to be ejected; inasmuch as 
the Jandlord, namely the plaintiff, did not 
institute the present suit to recover posses- 
sion within six months from the date of 
the expiration of the lease. The lease 
expired on the 31st of May 1912 and the 
snit was instituted on the 5th of December 
1912; and thus the six months’ limitation 
allowed under Article 1 of Schedule III of 
the Bengal Tenancy Act expired on the 
Ist of December 1912. Consequently if the 
first contention put forward by the de- 
fendant No. 1 is right, the plaintiff was 
late by four days in instituting this suit and, 
therefore, his right to recover possession 
would be time-barred. The second conten- 
tion put forward by defendant No. 1 is 
that the lands are not the zer zt lands 
.of the plaintiff or his predecessors-in-title 
and that in fact defendant No. 1 has 
acquired occupancy righis in the 6 bighas odd 


by purchase 
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sought to be recovered in this ejectment 
suit. I think, however, that very little 
turns upon the second point, inasmuch 
as the findings of fact by both the Courts 
below conclusively establish that the lands 
were, prior to the 2nd of March 1883, 
zerarik lands, that is to say, lands in the 
possession of the owners and,cultivated by 
them or their servants. The learned Sub- 
ordinate Judge at page 14 of the paper- 
book bases his finding upon the oral ewi- 
dence of witnesses who deposed to the fact 
that the lands were zerat and he says in 
his judgment: “There is oral evidence that 
before 1884, the date of the sale of 4- 
g- share, the proprietors were in khas 
cultivation of the entire land, 6-g, 
13-f. share, for seven years and before it 
for eight or ten years and lastly for fifteen or 
sixteen years when Khedu was joint with his 
brother.” Likewise the learned Munsif 
bases his judgment upon the testimony of 
some of the witnesses of the plaintiff who 
deposed “that the whole 12 bighas and 
odd land of which the land in suit formed 
a part was in fact khudkasht from 
before the purchase of the share by Mahant 
lial Das, 4 e., from before the year 1884.” 
Thus the learned Munsif and the learned 
Subordinate Judge based their findings of 
fact upon the oral evidence of the witnesses 
who deposed to what they themselves saw 
and knew was the condition of the lands 
in suit prior to the year 1884. The learned 
Munsif and the Subordinate Judge to a 
certain extent placed reliance upon the 
recital in the kabuldyat executed by defend- 
ant No 1 in May 1903 wherein the lands 
were described as zerait, and also upon a 
decree referred to as Exhibit 3 in these 
proceedings. In my opinion both the Courts 
were entitled to consider and look at, not 
only, the recital inthe kabuleyat, but also 
the decree, and to attach some weight ‘to 
the description given of the land in the 
recital in the kabuliyat. But having regard 
to the provisions of sub-section 2 or section 
120 of the Bengal Tenancy Act the weight 
to be attached to any such recital must 
be small; but yet it has some evidential 
value. The main argument addressed to 
me has been based upon the proposition or 
assumption that defendant No. l1 sould 
acquire in the zerazt lands of the plaintiff 
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zemindar a non-occupancy right; and that 
thus the landlord was bound to eject him 
within six months from the date of the 
expiration of the lease under the provisions 
of Article 1 of Sehedule IlI of the Bengal 
Tenancy Act. Sir Alilmam, who appeared 
on behalf of the plaintiff, has addressed to 
me a very forcible argument on the con- 
struction to be put upon section 116 of the 
Bengal Tenancy Act: His argument mainly 
is that in the zerat lands of a landlord 
or zemindar no right of occupancy cr non- 
Occupancy can be acquired; and he relies 
strongly upon the title given to Chapter 
AI by virtue of section 39 of the Bengal 
Tenancy (Amendment) Act of 1967 and 
that title ia “non-ecerual of occupancy and 
non-occupancy rights.” Sir Ali Imam con- 
tends that in lands which are termed zerati 
or kamat no right of occupaney or non- 
occupancy can be acquired and that Article 
l of Schedule III has no application what- 
soever. Article J, Schedule III, Sir Ali 
Imam contends, only applies to cases where 
the right of occupancy can exist; but in 
the present case, he contends that by 
reason of the lands being zerait defendant No. 
l could not in law possibly acquire the 
status of a non-cecupancy razyat having 
regard to the construction which, he con- 
tends, must be pnt upon section 116 of the 
Act. He relies in support of his argument 
wpon the decision reported as Dwarkanath 
Chowdhury v. Tafazar Rahaman Sarkar (1). The 
point was there considered and decided by 
Mr. Justice Newbould, who held that a 
nom-oecupancy right could be aequired in 
the zerat lands of a zemindar; and that there 
was nothing in section 116 to prevent such 
rights being acquired. That case went 
before two distingnished Judges of the 
Calcutta High Court, viz., Woodroffe and 
Chaudhuri, JJ., on Letters Patent Appeal, and 
they both came to the conclusion that the 
learned Judge was wrong and that in respect 
of zerat lands no rights of occupancy or non- 
‘ occupancy could be acquired. They according- 
ly reversed the decision pronounced by Mr. 
Justice Newbonrld sitting alone and held that 
tLe suitinthe case was not barred by the 
operative effect of Article 1 of Schedule III 
of the Bergal Tenancy Act; and the basis 


(1) 89 Ind: Cas. 64; 20 C. W. N. 1097; 44 0. 267, 
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cf their judgment is that in zerati lands 
non-occupaney rights cannot be acquired. 

Certainly the wording of section 116 itself 
lends the strongest possible support to 
that view; because it appears to my mind 
clear that to hold that occupancy rights 
or non-occupancy rights can be acquired 
in zerait lands would be to do violence 
to the language, scope, object and inten- 
tion of section 116 of the Bengal Tenancy 
Act. In the case reported as Sheo Nandan 
Roy v. Ajgodh Roy (2) it has been laid down 
in express terms that section 116 of the 
Bengal Tenancy Act applies even 
in a case where a person is brought on 
the malzk’s zerait land as a rawat by a 
lessee for a term of years; and that, 
therefore, such a person cannot acquire 
any right of occupancy or non-occupancy 
in the said land; and being a trespasser 
only, on the expiry of the lease is liable 
to be ejected. And at page 55l their 
Lordships Jay down that in respect of 
zerait lands the zemindar is entitled to the 
protection afforded by the section against 
his property being burdened with ocsupancy 
or non occupancy rights in favour of the 
classes of razyats specified in Chapters V 
and VI. These decisions constitute a 
considerable weight of authority in favour 
of the view that the class of lands known 
as zevait are excepted from any of the 
provisicns of Cbapters V and VI and 
expressly negative the acquisition of occu- 
pancy or non-occupancy rights therein. Mr. 
Kulwant Sahay himself argued in the 
Caleutta High Court the very same contention 
now put forward by Sir Ali Imam in this case 
in a case reported as Ganpat Mahton vy. Rishal 
Singh '3), His argument did not carry 
conviction home to the minds of their 
Lordships who decided that case; and they, 
not so muchas a matter of decision, but 
more as of dictum, laid down that in zerait 
lands non-cecupancy rights might be ac- 
quired ; and that that being so, Article 1 
of Schedule III became applicable inas- 
much as Article 1 of Schedule III was 
merely a substitute for the old section 45 
of Chapter VI. Their Lordships say at 


(2) 26 C. 546; 3 O. W. N. 386; 13 Ind. Dec. (x. 3.) 
950. 
(3) 88 Ind, Cas. 978 20 0. W. N. 14, 
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page 1S:# “Section 45 has now been repealed 
and has been replaced by Article 1 (a) 
of £chedule INI. Therecan be no question 
that the defendants, even if they had been 
tenants of zerazé lands, would be non-ocen- 
paney ratyats though by virtue of section 
116, the special provisions of Chapter VI 
might not have applied to them. But the 
operation of Article 1 (a), of Schedule ILE 
is not excluded by section 116 in the case 
of zerazt lands. Consequently, if the lands 
were proved to be zerazt, the plaintiffs would 
be bound to institute this suit within six 
months from the 4th June 1209; but it 
was nob commenced till the 16th Septem. 
ber 1910. The suit is consequently clearly 
barred by limitation.” This case was decided 
by Mr. Justice Mookerji and Mr. Justice 
Beachcroft, two distinguished Judges of the 
Calcutta High Court, and their decision was 
given in June 1914. The other case, 
reported in the same Volume at page 1097* 
| Dwarkanath Chowdhury v. Tafazar Rahaman 
Sarkar (1)], to which I have referred, was a 
decision of two equally distinguished Judges of 
the same Court given two years later, namely, 
in May or June 1916. The most extra. 
ordinary featureof these cases is that the 
decision of Mookerji and Beacheroft, JJ., 
was never referred to in the course of the 
argumentbefore Woodroffe and Chaudhuri, JJ, 
Tf it had been cited to them how far 
it would have affected their judgment I can- 
not say; but the fact remains that there 
isa gréat conflict between these two decisions, 
We have two Jndges of one Court deciding 
the question in one way and two other Judges 
of the same Court deciding the same question 
in a different way—one decision is inconsistent 
with the other; and Mr. Kulwant Sahay 
admits that this is so. However, I pro- 
pose to rely upon the decision of Woodroffe 
and Chaudhuri, JJ., because it seems to me 
that the point which arises for determination 
before me was raised before and decided 
by them; whereas inthe other case, having 
regard to the findings of the learned Judges, 
it seems to me that the point was dealt with 
more from the point of view of academical 
interest than as a matter for decision. 
Accordingly I prefer to follow the decision 
of Woodroffe and Chaudhuri, JJ., and I hold 
that in this case defendant No. 1 could 
not, in point of law, acquire in the zerazé 
¥Pages of 20 O, W. N,— Ed. 
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lands of the plaintiffs a non-occupancy 
right; and that thus the landlord is not 
barred in instituting this suit by the Jimi- 
tation provided by Article 1 of Schedule IlI 
of the Bengal Tenancy Act. Consequently 
the suit is maintainable and the plaintiff is 
entitled to the decree which has been given 
him for the ejectment of defendgnt No. 1. 
J, therefore, disallow this appeal with costs 
in this Court, in the lower Appellate Court 


and inthe Munsif’s Court. 
Appeal disallowed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT, 
First Civin Arrear No. 140 of 1914, 
September 15,1916. | 
Present:--Pandit Kanhaiya Lal, A. J. ©., and 

Mr. Kendall, A. J. C., 

SHEO SINGH AND ornsers— 
PLAINTIFFS— APPELLANTS 

VETSUS 
LEKHA SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Partition by Revenue Court, re-opening of —Eviction 
of one party by paramount title, effect of -—Property 
treated as held in proprietary right, subsequently 
found to be held under mortguge—Juvrisdiction of Civil 
Court UP, Land Revenue Act (ITI of 1901), 8.233 (k). 

Per Kanhaiya Lal, A. J. C.—There is generally in 
cases of partition an implied warranty both as to 
title and soundness, and if, either from defeot 
of title or unsoundness as to a part of the pro. 
perty divided, a loss is caused to either party, that 
loss should be borne by the parties equally, unless 
the loss was due to the laches of the former or to 
any act or omission on his part done or made after 
the partition. The loss may be due either to the 
ignorance of one or both the parties to the partition 
as to the nature of their rights in any of the pro- 
perties which are the subject of division or to a mis. 
understanding or fraud by one party or another, 
[p. 894, col, 2.] i 

Maruti v. Rama, 21 B. 383; 11 Ind, Deo, (xN. s.) 
225, Lakshman v. Gopal, 23 B. 385; 12 Ind. Dec. 
(x. s.) 256, referred to. 

Where the property in dispute, being mortgaged 
property, was treated by the parties as their pro- 
prietary interest and partition was effected in that 
capacity, but subsequently it passed out of their 
possession under a decree for redemption obtained 
by the mortgagors and the plaintiffs lost much 
more than the defendants: 

Held, that under the circumstances the plaintiffs 
were entitled in equity to some kind of redress, un- 
less they had gained to the same extent in the 
partition affecting tho other properties. jp. 395, col, 


I. 

A suit is not maintainable in the Civil Courts 
for a declaration that the parties to æ partition held 
under the U, P, Land Revenue Act are entitled to 
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re-open the same on the ground that during the parti- 
tion proceedings certain land was treated as being held 
by them in proprietary right, though in fact they 
were only owners of certain mortgagee rights therein, 
and that it had passed out of their possession on 
redemption by the mortgagors. [p. 395, cols. 1 & 2.] 

Por Kendall, A. J. C.——A plaintiff can come to the 
Civil Courts for the dofinitiou of a title which bas 
arison subsequently to a Revenue Court partition 
und if he has suth a title defined to him by a decree, 
he can then approach the Revenue Court to 
nmend the khewat accordingly and can then seek 
a frosh partition from that Court, This would not 
amount toa re-partition. [p. 397, col. 1.] 

Where anumber of properties had been the sub- 
ject of partition and several of them, which had 
been treated by the parties as held in proprietary 
right, though in fact they had only a mortgagee 
right therein, passed out of their possession on re- 
demption by the mortgagors and the plaintiffs in- 
stituted a suit in respect of only one such property 
and expressly kept all the rest of the mortgaged 
properties out of the plaint: 

Heid, that the suit as Jaid was imperfect and 
could not succeed. jp. 398, col. 1.] 


Appeal against the decree of the Sabordi- 
nate Judge, Tahsil Biswan, dated the lOth 
September 1914. 


Babus Basudev Lal and Bisheshwar Nath, 
for the Appellants. 


The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 


JUDGMENT. 


KANHAIYA Gan, A. J. C.—The facts of 
this cdse are sufficiently stated in the 
judgment of my learned colleague. The 
plaintiffs seek to re-open a partition of the 
village Mustafabad, which was effected 
by the" Revenue Court in 1886. They 
allege that the property allotted to their 
share was subsequently found included in 
a mortgage, purporting to have been effected 
by Achal Singh, Subba Singh and Jamaiyet 
Singh on the 14th January 1867 in 
favour of Bhagwant Singh, who represented 
the family of Tirbhawan Singh, the common 
ancestor of the parties in the transaction, 
and that they have been deprived of the 
possession of the said property by virtue 
of a decree for redemption, obtained by 
Champat Singh, Surajbali- Singh, Madho 
Singh and Baldeo Singh, the representatives- 
in-interest of the mortgagors, against the 
constituents of the family of Tirbbawan 
Singh, ineluding the parties to the present 
suit and the transferees of some of 
them. 
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They further allege that at the time 
of partition the property in question was 
treated by the parties as a proprietary 
interest, and that both the parties resisted 
the claim for redemption on the ground 
that they held it as proprietors, but were 
unsuccessful. The decree for redemption, 
Champat Singh v. Lekha Singh (1), as varied 
by their Lordships of the Privy Council, 
Lekha Singh v. Champat Singh (2), directed 
the payment of Rs. 41,004-2-11 to the 
mortgdgees. It is admitted that the said 
money was paid into the Court, in which 
the suit for redemption was pending, and 
is still lying unwithdrawn. 

At the time of the Regular Settlement 
the village Mustafabad was divided into 
two mahals, called Mahal Mustafabad and 
Mahal Kanchanpur, Mahul Mustafabad was 
divided into three thoks, representing the 
three branches of the sons of Tirbhawan 
Singh, one of which was called thok 
Lekha Singh, in which the parties were 
co-sharers, Mahal Kanchanpur admittedly 
belonged to the parties alone by virtne 
of a division made with the rest of the 
family. The share of the plaintiffs in these 
properties, according toan agreement executed 
between Bakhtawar Singh, the predecessor 
of the plaintiffs, and the sons of Bhudar 
Singh, now represented by the defendants, 
in 1280 Fasli, was 9% biswas, and that 
of the defendants 104 biswas. Mahal Mustafa. 
bad comprised Mustafabad khas, Richauna, 
Gurkhera and Mankapur. By the partition 
of 1886, out of Mustafabad khas and 
Richanna, thoke Lekha Singh, comprising 
237 bighas 12 biswas, the plaintiffs were 
allotted 282 bighas 18 biswas, and the 


defendants 4 bighas 14 biswas. Ont of 
Gurkhera and Mankapur, thok Lekha 
Singh, comprising 251 bighas 17 biswas, 


the plaintiffs were allowed 15 bighas 5 biswas, 
and the defendants 236 bighas 12 biswas. Ont 
of Mahal Kanchanpur, comprising 735 bighas 
18 biswas, the plaintiffs were allotted 327 
bighas 17 biswas and the defendants 393 
bighas 1 biswa, the remaining 18 dighas 
having been left shamzlaé or joint. 


The mortgage, which Champat Singh, 
Surajbali Singh, Madho Singh and Baldeo 


(1) 5 O. C. 155. 
(2) 28 A, 724 (P.O), 
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Singh redeemed, comprised the entire 
Mustafabad khas, Richauna and Narharpur 
and a one-third share of Tihar khas and 
a half share of Pipri. Narharpur and the 
shares of Tibar and Pipri were probably 
the subject of a separate partition proceed- 
ing, and it is not known to whom they were 
allotted. 


`The effect of the decree for redemption 
was that the'entire Mustafabad khas and 
Richauna went ont of the possession of 
the parties, and the co-sharera of the other 
two thoks. But the plaintiffs lost much 
more area than the defendants, for the 
area assigned to the defendants in those 
two hamlets was but small. The plaintiffs, 
therefore, want that the partition shonld 
be re-opened so that they might be able 
to recoup their share from the remainder of 
mahal Mustafabad, thok Lekha Singh, and 
from mahal Kanchanpur. 


The defendants plead that the plaintiffs 


have no right to re-open the partition, 
that each party has been in adverse and: 
proprietary possession of the property, 


allotted to his share, from more than 
twelve years, and that the claim is barred 
by time. They further plead that the 
plaintiffs bave no cause of action and can 
get their share in the mortgage-money in 
proportion to the interest held by them 
in the property redeemed. They also 
assert that each party knew at the time 
of the partition the nature of the interest 
held by the family in the property which 
was subjected to partition and that after 
the completion of the partition proceedings 
a claim for the cancellation or amendment 
of the khewat prepared in pursuance of the 
partition cannot be entertained in the Civil 
Court, 

The learned Subordinate Judge dismissed 
the claim, holding that what the plaintiffs 
had lost in the shape of land redeemed 
was gained by them in the shape of the 
mortgage-money, that what was really 
partitioned between the parties was the 
Tihar Estate, mortgaged with them, and 
that the partition could not be re-opened 
until all the properties partitioned were 
brought into the hotchpot. 

It is contended on behalf of the plaint- 
ifs that where a partition has been 
disturbed by reason of a paramount title, 
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successfully asserted by a third party, a 
co-sharer, who is evicted by reason of that 
paramount title after partition, is entitled 
to have that partition re-opened or to 
obtain compensation for the portion lost, 
and reliance is placed in support of that 
contention on certain remarks in Mitra’s 
Tagore Law Lectures on Joint Property 
and Partition, second edition, page 430, 
and the desisions in Maruti v. Rama (3) 
and Lakshman v. Gopal (4). 


As pointed out by Mr. Freeman, whose 
authority Mr. Mitra cites, there is generally 
in cases of partiticn an implied warranty 
both as to title and soundness, and if 
either from the defect of title or unsoundness 
as to a part of the property divided, a 
loss is caused to either party, that loss 
should be borne by: the parties equally, 
unless the loss was due to the laches of 
the former or to any act or omission on 
his part done or made after the partition. 
The loss may be due either. to the 
ignorance of one or both the parties to 
the partition as to the nature of their 
rights in any of the properties which are 
the subject of division or to a misunderstand- 
ing or fraud by one party or another. In 
Lakshman v. Gopal (4) the existence of a 
mortgage made by one of the co-sharers 
was kept concealed from the otber co-sbarers, 
and on the discovery of that mortgage 
the co-sharers were alluwed to re-open the 
partition. A Oourt of Equity can furtber 
grant relief, where the parties mutually 
bargain for and upon the supposition of 
an existing right ‘Story’s Equity Jurispru- 
dence, Grigsby Edition, section 148). In 
Maruti v. Rama (8) the parties to a 
partition under a bona fide mistake included 
in the division certain property which 
did not belong to the family, but was 
held in mortgage from .a third person 
who subsequently brought a suit for 
redemption and recovered it from the 
party to whom it had been allotted at the 
partition, and the view taken in that 
case was that the party who had lost 
his share was entitled to claim a re-parti- 
tion. The circumstances of the present 


(3) 21 B, 338; 11 Ind. Dec. (N. s.) 225, 
* (4) 23 B, 885; 12 Ind, Dec. (N. 3.) 266, 
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ase are somewhat similar. There is no 
specific allegation in the plaint that the 
parties laboured under a mutual mistake 
of fact as to their position and the nature 
of their rights, but it is clear from the 
agreement above referred to, which was 
executed in 1280 Fasit, and the applications 
for partition made in 1884 and the 
defence filed in the suit for redemption 
which went up to the Privy Council, 
that the property in dispute was rightly 
or wrongly treated by the parties as their 


proprietary interest and the partition 
aforesaid was effected in that capacity. 
There is no reference to any mortgage 


in the partition proceeding, and even in 
the revenue papers the parties were not 
recorded to be in possession as mort- 
gagees. In the above circumstances, the 
plaintiffs are entitled in equity to some 
kind of redress, unless they have gained 
to the same extent in the partition affecting 
the other properties. The learned Sub- 
ordinate Judge did not determine to whom 
and in what proportions the other properties 
mortgaged were allotted, and whether the 
market-values of the portions, so allotted 
or assigned, were at the time of redemp. 
` tion no more than the shares of the mort- 
gage-money respectively appertaining to 
those portions. He framed no issues on 
any of these points, and his finding 
that the plaintiffs would gain in the 
mortgage-money what they had lost in 
the shape of the land redeemed cannot, 
therafore, be sustained. 


The plaintiffs do not, however, claim 
any pecuniary compensation in this suit. 
They only claim a declaration that they 
are entitled to re-open the partition, and 
‘seek the assistance of the Civil Court to 
get a fresh partition made. But section 
933, clause (k), of the U. P. Land 
Revenue Act (III of 1901) prevents the 
Civil Court from taking cognizance of any 
matter, which has the effect of disturbing 
a partition or union of mahals as between 
persons who were parties to that partition. 
The Court which made the partition’ or 
the Court to which appeals lie therefrom 
in a partition proceeding of that nature, 
is the only Court, which is competent to 
annul or re-open such a partition on 
review or otherwise, and the plaintiffs 
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must seek their redress in the manner 
provided by law. Till the partition is 
annulled or re-opened, they cannot go be- 
hind the partiticn and seek a definement 
or declaration of their pre-existing right 
in the remaining property in a manner 
inconsistent with that partition. The suit, 
as framed, is not maintainable in the 
Civil Court. 

The appeal is, therefore, dismissed, but 
in view of the circumstances of the case 
no order is made as to the costs of either 
party in both the Courts. 

KENDALL, A. J. C.—The family of which 
Tirbhawan Singh was the ancestor possessed 
property in the district of Sitapur. In 
the year 1888 several villages or shares of 


villages, talked of as the Tihar Estate, 
were mortgaged to that family with 
possession. Tirbhawan Singh had three 


sons, the eldest being Hathi Singh. Hathi 
Singh had a son Fateh Singh, and the 
latter’s eldest son was Bhudar Singh. The 
mortgagee of 1838 was Fateh Singh, who 
acted as a representative of the whole 
family of Tirbhawan Singh. In the course 
of the first Regular Settlement an applica- 
tion was made for redemption of that 
mortgage. As regards one-third of the 
Estate, Bhudar Singh, thon representing 
the family of Tirbhawan Singh, compromised 
the claim, and accepted a new mortgage 
for thirty years of one-third of the 
lien of the mortgage-money 
owing, plus Rs. 500 then advanced, 
aggregating Rs. 3,591-10-11. The claim 
as to the remaining two-thirds was 
disputed and though decreed by the 
Assistant Settlement Officer in October 
1867, was rejected by the Commissioner 
and by the Financial Commissioner in 1868, 
it being held that the mortgage was 
irredeemable. From that time, therefore, 
this family were owners of two-thirds, and 
mortgagees of one-third, of the Tihar 
Estate. In. the revenue papers, however, 
they were recorded as owners of the whole, 


Two years or so after the above decision, 
the defendants-respondents allege and the 
plaintiffs-appellants do not deny, the 
family separated; three lines, of the three 
sons of Tirbhawan Singh, viz., Hathi 
Singh, Jit Singh and Chain Singh, being 
constituted, 
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Again two years later an agreement to 
partition (Exhibit A47, dated 1280 Fasli 
corresponding with 1873 A. D., is a copy 
thereof) was entered into between the 
sons of Bhudar Singh on the one hand, 
and Bakhtawar Singh, Bhudar Singh’s 
brother, on the other hand, the line that 
is to say of Hathi Singh. According to 
that agreement all the moveable property 
was recorded to have been divided, and 
the two parties became tenants-in-common 
of the immoveable property. 

The above facts are admitted by the 
plaintiffs-appellants, who are the descendants 


of the line of Bakhtawar Singh. This 
part of the Tihar Estate, of which 
the family remained mortgagees but of 
which they were recorded as owners, 


comprised the whole of villages Richauna, 
Mustafabad khas and Narharpur, half 
village Pipra and one-third village Tihar. 
In this, and in the other property cf the 
family, there were three koks recorded, 
one of each line of the family. 


In 1685 members of the various lines 
filed applications in the Revenue Court 
for partition of the revenne-paying estate, 
The parties state that the applications 
were probably put in for all the family 
villages. We know that they were filed 
for the following villages:— 


Mahal Mustafabad 
Mahal Kanchanpur 
Village Pipra 
Village Tihar 
Village Kamulia 
Village Dhaurimanu 
Village Purania 


. Exhibit AT. 
a Exhibit A18. 
a. Exhibit A380, 
a. Exhibit A84. 
.. Exhibit A36. 

. Exhibit A40. 

. Exhibit A42. 


Partition was accordingly made, and the 
shares, among others, of the descendants 
of Bkudar Singh, and of the descendants 
of Bakhtawar Singh, were separately cone 
stituted. Out of the above villages or 
mahals some portion of village Tibar and 
of village Pipra was, it will be remembered, 
only held with the rights of a mortgagee, 
those rights being liable to redemption 
after 1897. 

Mahal Mustafabad was a mahal in which 
four villages were comprised, «zz. Mustafabad 
khas and Richauna, both of ' which were 
held under the mortgage, and Gurkhera 
and Narharpur, neither of which were so 
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held, The share of the family of Bhudar 
Singh was 102 biswas, that of the family 
of Bakhtawar Singh 9} biswas, the former 
being entitled, as the branch of the eldest 
son, to a haq jithansi. 

As a result of the partition, 
Mustafabad was divided as follows:— 


Mustafabad i 
237 bighas 12 brswas 


mahal 


Richauna | 
to the plaintiffs-appellants, descendants of 
Bakhtawar Singh, except for 4 brghas 14 
biswas, which went to the other branch:— 


Narharpur 
251 bighas 17 biswas 
Mankapur 


to the defendants-respondents, descendants 
of Bhudar Singh, except for 15 bighus 5 
biswas, went to the appellants’ branch. 

These figures are for the one-third por- 
tion of Mahal Mustafabad comprised in 
Thok lsekha Singh, the one-third, that 
is, belonging to the descendants of Hathi 
Singh. There were other two thoks of 
the other two lines. It will be observed 
that the two villages affected by the 
mortgage went to the shares of the appel- 
lants. As a result of the partition, again, 
mahal Kanchanpur, which was a village 
not affected by the mortgage, was appor- 
tioned as follows: — 


to appellants 327 bighas 17 biswas 
to respondents 895 bighas l biswa 
and 13 bighas were left “shamilat”. 
No particulars, as to other mahals, ħave 


been proved in tbis suit. 

On the 27th September 1£97 the re- 
presentatives of the mortgagors brought a 
suit for redemption on foot of the mort- 
gage of 1867, to which the present con- 
stituents of the family of Tirbhawan 
Singh, and some transferees, were made 
parties. The then defendants sought to 
disregard the mortgage of 1867 and pleaded 
that they were owners. The claim was 
decreed. The case was carried to the 
Privy Council on a question of interpreta- 
tion of the provisions relating to interest 
and in the event redemption, on payment 
of a sum approximating to Rs. 41,004, was 
decreed. That sum has been deposited, 
and it is admitted it has not been with- 
drawn, The mortgagors then obtained 
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possession in September 1912. They 
obtained possession, among other properties, 
of Mustafabad mahal and Richauna, which, 
on partition in the Revenue Court, had 
gone to the appellants, except for 4 beghas 
‘and afew biswas, as their share of mahal 
Mustafabad. 

The appellants brought the suit out of 
which this appeal has arisen, alleging that 
at redemption the mortgagors had taken 
in Mustafabad more from them than from 
the respondents, the descendants of Bhudar 
Singh, and praying for a declaration that 
“they had a right of 9 biswas 10 biswansis 
in mahal Mustafabad and mahal Kanchan- 
pur, as they stand after redemption, and 
that a decree for partition should be passed, 
They ignored the deposit of Rs. 41,004. 

Tt is argued that they have been evicted 
by title paramount, and can claim com- 
pensation or a re-partition of mahal Mus- 
tafabad and mahal Kanchanpur. 

The lower Court has dismissed the claim, 
holding that this argument does not apply, 
that the more land they have lost, the 
larger proportion of the very considerable 
mortgage-money is theirs, and that all 
the properties partitioned must be brought 
into hotchpot before a re-division can be 
considered. They ‘have appealed. 

It is argued further for the respondents 
_ that a partition by the Revenue Court 
cannot be disturbed. I may dispose of 
this latter point. There ean be mo 
doubt that a plaintiff can come to the 
Civil Court for the definition of a title 
which has arisen subsequent to a Revenue 
Court partition: and if he have such a 
title defined to him by decree, he could 
then approach the Revenue Court to amend 
the khewat accordingly: and coald then 
seek a fresh partition from that Court. 
That would not be a re- partition. 


The appellants’ claim, as it is laid, 
cannot succeed. It is part of their case 
that the mortgage of 1867 did take place; 
and it is not snggested or pretended in 
the plaint that they were unaware of it. 
It was only ‘very shortly afterwards, when 
they had fresh in their minds the litiga- 
tion, as the result of which they had 
become declared owners, by prescription or 
otherwise, of two-thirds of a property 
which they had held only as mortgagees, 
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that the lines separated, aud that Hathi 
Singh’s line further separated, when the 
original of Exhibit A 47 came to be pre- 
pared. The applications for partition which 
are before the Court are all similarly 
worded. It is noteworthy that the descrip. 
tion is not simply “milkiat ala” but that 
they say “in the property the possession 
of the applicants is zn the nature of pro: 
prietary possession——(mlkdat taqsim talab 
par kabza sailan ka ba-haisiat zamindari 
kas)” ; 

No concealment by Bhudar Singh, and 
no fraud or mistake, is either specifically 
alleged or even suggested in the plaint, 
In the single partitioned mahal out of the 
mortgaged property, which is brought before 
the Court, it is significant that the pro- 
perty subject to the mortgage is kept 
separate from that not so subject. It is 
impossible on the allegations to hold for 
a moment that the plaintiffs and other co- 
sharers did not enter into the partition 
with their eyes open: and it would be 
dificult not to presume that, if any reser- 
vation was in contemplation, it would have 
found a placein the partition proceedings. 
There was admittedly no reservation of any 
kind. 


But apart from this the appellants, if 
they could be entitled to relief of the 
natare they seek, have not in the least 
shown any injury to themselves. It is 
unfair to say they have been evicted by title 
paramount, Both parties to this suit have 
been together evicted by title paramount, as 


‘have any other members of the family to whom 


portions of the mortgaged property may have 
been allotted. They have shown that, as 
regards one of the properties comprised in 
the mortgaged estate, they have been de- 
prived at redemption of more than their 
aod to this the above 
criticisms at once apply. But what of the 
remainder of the mortgaged property f 
Whst of village Narharpur, of half the 
village Pipra and of one-third the village 
Tihar P They have not attempted to bring the 
facts of these three villages before the Court 
at all, If they had set ont to prove, and 
had succeeded in proving that, as a result 
of the redemption cfthe mortgaged property 
generally, they appeared prima facie to be in 
a worse position than other co-mortgagoes, 
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the equities which might arise out of such 
a situation, combined with the fact that 
about Rs. 41,004 are held by the Court to 
the credit of the mortgagees, and the equities 
arising therefrom, might be considered. 
They have not only expressly kept all the 
rest of the mortgaged property outof the 
plaint, but they have not even referred to 
the fact that the very comfortable sum of 
Rs. 41,000 odd, representing Rs. 3,591 odd 
originally lent, is lying tothe credit of the 
mortgagees. 

Their suit as laid is manifestly imperfect, 
and caunot succeed. 

In Richard Ross Skinner v. Naunithal Singh 
(5) their Lordships of the Privy Council abs- 
tained from dismissing certain suits and re- 
manced them, on a further plea taken by the 
appellant. They considered itmight be possible 
outofalarge wreckage of procedure (page 
291) to construct the material for a just 
decision of the true rights of the parties. But 
the case is not on all fours with the present 
ease. In that case the suits were correct 
so faras they went, but they were liable 
to dismissal because the plaintiff desired 
that the whole of certain burdens and mort- 
gages might be ignored. Mortgagees in 
possession, however, stood in the way of his 
claim for possession; and the Lordships 
allowed him to offer to redeem the mort- 
gages under which they held. But the 
case is quite different here, where the 
entire suit has been misconceived, 

‘For the above reasons I concur in the 
order to be passed, viz., that the appeal 
fails and is dismissed: but in view of the 
circumstances of the case parties will bear 
their own costs throughout. 


Appeal dismissed, 


(5) 19 Ind. Cas. 267; 35 A, 211; (19°3) M. W.. N. 
500; 13 M. L. T. 488; 11 A. L. J. 494; 170. L. J. 555; 


17 CG. W.N. 853; 15 Bom. L. R. 602; 25 M. L. J 111; 


40 I. A. 105 (P. CO). 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 3197 
or 1914. 

February 9, 1917. 
Present:—-Mr. Justice Chapman and 

Mr. Justice Roe. 
JANKI SAHU AND orners—DEreNvDANTs 
—~APPELUANTS : 
VETSUS 


Thakur RUN BAHADUR SINGE 


AND OTHERS— PLaINTIFF3—RESPGNDENTS. 

Landlord and tenant— Gomashta, powers of—Trans- 
fer of holding— Recognition of holding—Receipt granted 
by gomashta-—-dAppeal, second—High Court, power of— 
Evidence not brought to notice of lower Courts. 

A gomushta is ordinarily an agent with an authori- 
ty of a limited kind and a person dealing with such 
an agent is bound to assure himself that the limits 
of a sai authority are not exceeded. [p. 399, 
col, 1. : 

Ordinarily the duties of a gomashta are merely 
the collection of rents and the granting of receipts 
for rents paid. ln the absence of any evidence that 
he was actually or ostensibly vested with wider 
authority, the presumption would be that the grant- 
ing of receipts by him wonld not be binding upon 
the a asa recognition of a transfer. [p. 399, 
col. 2, 

In order to rely upon a receipt granted by a land- 
lord’s gomashta as evidence of recognition by the 
landlord of a transfer of a holding, it is necessary for 
the transferee to show that the gomashia’s duties 
actually or ostersibly included at least some of the 
duties of management. [p. 399, col. 2.] 

Sudaman Jamadar v. Behari’ Mahton, 10 Ind. Cas. 
456; 15 0, W. N. 953, disapproved. 

Russo-Chinese Bank v, Li Yaw Sam, (1910) A. O. 174 
at p. 184; 79 L.J. P. 0. 60; 101 L. T. 689; 26 T. L. 
R. 208, Wyatt v. Sheo Gobind Sahu, 36 Ind. Cas. 777; 1 
P, L. J. 414, referred to. 

The High Court will not interfere in second appeal 
upon the ground that the Courts below have ever- 
looked a picce of evidence which was not brought to 
their notice by the parties [p. 399, col. 1.] 


Appeal from a decision of the District 
Judge, Bhagalpur, dated the 23rd June 1914, 
affirming that of the Munsif, Banka, dated 
the 80th June 19138. 

Mr. Naresh Chandra Sinha, for the Appel- 
lants. i 

‘Mr. Mirtanjay Lal, for the Respondents. 

JUDGMENT. 

CHAPMAN, J.—This appeal arises out of a 
suit by a landlord for possession of a holding 
which the defendants second party have 
transferred to the defendants first party. 
The suit was decreed in the first Court and 
the decision was upheld in appeal. 

The first ground taken in appeal is that 
there was no transfer and that the arrange. 
ment between the defendants second party 
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and defendants first party amounted only 
to an usufructuary mortgage. The learned 
District Judge, however, has held that the 
usufructuary mortgage was a disguised sale 
and he bas given good reasons for so holding. 
He further points out that the holding has 
been obviously abandoned by the tenarts, 
who have dene nothing to defend their sup- 
posed title. 

The next ground taken in appeal is that 
the learned District Judge should have held 
that the landlord recognised the transfer. 
The appellants have attempted to rely upon 
a receipt of the year 1319 granted by the 
landlord’s gomashta, upon which a signature 
appears which might be read to be the 
name of the landlord. No reference to this 
‘receipt is made either by the first Court 
or by the Court of first appeal or in the 
memorandum of appeal to this Court. 
There was no evidence that this signature 
was the signature of the landlord and even 
if it were a genuine signature, we would 
not be disposed to interfere in second appeal 
upon the ground that the Courts below 
overlooked a piece of evidence which was not 
brought to their notice. by the parties. 

The next contention is that the learned 
District Judge should have held* that the 
landlord was bound by the receipts granted 
by his gomashia which recognised the transfer. 


The appellant has relied upon a judgment’ 


of the Caleutta High Court in the case of 
Sudaman Jamadar v. Behari Mahton (1). I 
am not, however, prepared to assent to 
what was said in that judgment to the 
effect that the burden of proving the. extent 
of the gomashta’s authority in such cases is 
on thelandlord. A gomashta is ordinarily an 
agent with an authority of a limited kind 
and a person dealing with such an agent 
is bonnd to assure himself that the limits 
of the agent’s authority are not exceeded. 
This principle was applied by the Privy 
Council in the case of the Russo-Ohinese 
Bank v. Id Yau Sam (2), where the agent 
was the permanent manager of the depart- 
ment of a Bank. Lord Atkinson in deliver- 
ing judgment on behalf of the Privy Counail 
states the rule in the following terms:— 


(1) 10 Ind. Cas. 456; 15 C, W. N. 953. 
(2) (1910) A. O. 174 at p. 184; 79 L. J. P. ©. 60; 
101 L. T. 689; 26 T, L, R., 208, 7 
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“If the agent be held outas having only 
a limited authority to do on behalf of his 
principal acts of a particular class, then the 
principal is not bound by an act done out- 
side that authority, even though it be an 
act of that particular class, because, the 
authority being thus represented to be limited, 
the party prejudiced has notice, and should 
ascertain whether or not the act is 
authorised.” 

In the present case the gomaskta was held 
out as having only a limited authority to 
give receipts on behalf of the landlord. The 
authority was represented to be limited and 
the transferee should have ascertained whe- 
ther or not the recognition of his transfer by 
the gomashta was authorised, 

A similar conclusion was come to by this 
Court in the case cf Wyatt v. Sheo Gobind Sahu 


. (3), 


In order to rely upon a receipt granted 
by a landlord’s gomashita as evidence of 
recognition by the landlord of a transfer of 
a holding, it is necessary for the transferee 
to show that the gomashta’s duties actually 
or ostensibly included at least some of the 
duties of management. It is not suggested 
that there was any such evidence in this 
ease. Ordinarily the duties of the gomashia 
are merely the collection of rents, and the 
granting of receipts for rents paid. In the 
absence of any evidence that be was actually 
or ostensibly vested with wider authority, 
the presumption would be that the granting 
of receipts by him would not be binding 
upon the landlord as a recognition of a 
transfer. The case, in my opinion, was rightly 
decided. I dismiss the appeal with costs. 


Ros, J.—-I agree. I would only add that 
the suggestion that it shouldbe presumed 
until the contrary is proved that a gomashta 
has power to recognise transfers on behalf 


- of the landlord, loses sight of the fact that 


tha right to veto such transfers is not only 
one highly prized by the landlord but one 
from which a very considerable source of 
income may be derived. It is idle to suppose 
that the landlord would ordinarily delegate 
to a gomashta power to sanction transfers, 
with the inevitable result that the salamı 
would be paid to the gomashta instead of to the 


landlord. 
appeal dismissed, 
(3) 86 lud, Cas. 777; 1 P. Ud, 414, 


400 
NARPAT V. GUR PARSHAD. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Sacono Crvia Appeat No. 118 oF 1915. 
November 27, 1916. 
Present:—Mr. Daniels, A. J. O, 
NARPAT—Pvaintire— APPELLANT 
CETSUs 
GUR PARSHAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

U. P, Land Revenue Act (LIL of 1901), s. 288 (k)— 
Partition bu Revenue Court-Partition of grove, trees 
and land —Bazar, claim for possession of—Market and 
fair, partition of income of-—Jurisdiction of Civil 
and Revenue Courts. 

A Civil Court has no jurisdiction to disturb a 
partition of grove land, trees as well as land, made 

‘py a Revenue Court. [p. 400, col. 2.] 

Muhammad Sadiq v. Laute Ram, 28 A. 291; A. W. 
N. (1901) 86, relied upon. 

A claim to possession of a bazar, as distinct from 
the question of proprietary right in tho laud on 
which it stands, does not come within the bar of 
section 233 (kX), U.P. Land Revenue Act, and can be 
entertained by a Civil Court notwithstanding a pre- 
vions decision in partition proceedings. [p. 401, col. 1.] 

Ram Charan v. Hub Bahadur Singh, 19 Ind. Cas, 
397; 11 A. L. J. 429, relied upon. 

Revenne Courts have authority to make a partition 
of the land of a mahal, but they would be exceeding 
their authority in making a partition of miscellaneous 
income, ¢.g., income derived from a market and fair, or 
of the buildings standing on the land. [p. 401, col. 1.] 
- Iqbal Narain-y, Suraj Narain, 27 Ind. Cas. 543; 18 
0. G. 80; 20. L. J. 51, referred to. 

Appeal against the decree of the District 
Judge, Hardoi, dated the 3ist January 1916, 
reversing that of the Munsif, Sandila (Har- 
doi), dated the 7th December 1915. 

Babu Ram Bharose Lal holding brief of 
Babu Bisheshwar Nath, for the Appellants. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 

JUDGMENT.—The suit out of which 
this appeal arises was brought with the 
avowed object of setting aside certain orders 
passed by the Revenue Court in a parti- 
tion case, and the question for decision is 
whether the Civil Court has jurisdiction to 
grant the relief claimed. The issue has 
not been very accurately stated by the 
learned District Judge, who has rejected 
the plaint under clauses (a) and (d) of 
Order VII, rale 11, holding that the plaint 
does not disclose any cause of action. 
What the defendants assert, however, is not 
that there is no cause of action bat that 
the suit is barred by a positive provision 
of law and the real issue is, whether section 


INDIAN OASES, 


(1917 


938 Us) of the Land Revenue Act bars the 
suit. The suit relates to plot No. 60/2 in 
Mauza Bamna Khera., Plot No. 60/1 with 
the shops included therein was assigned by 
the Assistant Collector to plaintiff-appellant 
Narpat. Plot No. 60/2 was also claimed 
by Narpat. He also claimed to be exclusive- 
ly entitled to the income of. a periodical 
market and fair (which is held on this 
plot) and to the trees which stand on it. 
The market is held twice a week and the 
mela twice a year. The Assistant Collector 
found the claim not proved and divided 
the plot itself together with the trees and 
the income from the basar and fair rate- 
ably between the co-sharers. An appeal 
from this order was filed to the Deputy 
Commissioner and dismissed. 


The relief asked for by the plaintiff was 
as follows:— 


That a declaratory decree be passed in 
plaintiffs favour to the effect that land 
No. 60/2 with trees and the rights to the 
bazar and the mela which are held on the 
same are exclusively owned by the plaintiff 
without the defendants being co-sharers 
therein ; that a perpetual injunction be issued 
to the defendants restraining them from 
making any sori of interference with the 
trees standing on plot No. 60/2 and the 
income derived from the bazar and the 
mela; that any other relief which may be 
just and the merits of the case may admit 
be granted and that the costs of the suit 
be awarded from the defendants. 


There are thus three separate things which 
the plaintiff elaims — 


(1) the land, 

(2) the trees standing on it, 

(3) the income from the market and fair 
held upon it. 


As regards the first of these the suit is 
unquestionably barred. It is not denied 
that the plot in suit forms part of the 
mahal which was the subject of partition. 
A civil suit to disturb the division made 
by the Assistant Collectors is, therefore, 
clearly barred by section 233 (+). The 
same is the case with the trees. ‘The right 
of the Revenue Court to partition grove 
land, the trees as well as the land, was 
expressly affirmed by a Full Bench of the 
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Allahabad High Court in Muhammad Sadiq 
v. Laute Rem (1) and though that decision 
was passed when Act XIX of 1873 was 
in force, it is equally applicable under Act 
TIL of 1901. I may note that the form 
of partition proceeding prescribed under 
rule 14, circular 21—II, issued urder 
the rule-making power conferred by 
section 234, Land Revenue Act, especially 
provides for the partition of the groves of 
co-sharers. 

The question of the income from the 
bazar and mela stands on quite a different 
footing. The learned Judge admits that it 
is not specifically provided for in the Land 
Revenue Act. The ruling in Iqbal Narain 
v. Suraj Narain (2) was relied on by the 
plaintiff, but the learned Judge distinguishes 
it on the ground that it only decided against 
the right of Revenue Courts to partition 
buildings and is not applicable to the income 
in dispute which is treated as part of the 
sayar Income of the mahal, The reasoning 
on which that decision is founded is, how- 
ever, to some extent applicable to the present 
case. Lindsay, J. ©., held that what the 
Revenue Courts had authority to do was’ 
to make a partition of the land of the 
mahal, and in this view they would be 
exceeding their authority in making a parti- 
tion of miscellaneous income of the kind 
now in dispute just as much as in making 
a partition of buildings. A similar ques- 
tion was considered by the Allahabad High 
Court in the case of Ram Charan v. Hub 
Bahadur Singh (3) inthe year 1913 and it 
was held that a claim to possession of a 
bazar, as distinct from the question of pro- 
prietary right in the land on which it 
stood, did not come within the bar of section 
233 (k) and could be entertained by a 
Civil Court notwithstanding a previous de- 
cision in partition proceedings. 

No doubt where the proprietors of a 
mahal as such derive income .froma bazar 
or mela held periodically on a particular 


plot of land, they will ordinarily be entitled . 


to share in that income in proportion to 
their shares in the land and it will be for 
the plaintiff in this case to show that he 


(1) 23 A. 291 A. W. N. (1901) 86. 
(2) 27 Ind. Cas. 543; 18 O. O. 80; 2 0. L. J. 51. 
(3) 10 Ind. Cas. 397; 11 A. D. J. 429, . 
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is exclusively entitled to appropriate the 
income. It will be for the learned District 
Judge to decide whether the allegations in 
the plaint that the plaintiff founded the 
bazar and that he has been in sole posses- 
sion hitherto of the income from it and 
the mela, are established and if so, whether 
they are sufficient to entitle him to the relief 
which he claims. In my opinion, it was 
not within the province of the Revenue 
Court to determine these questions, except 
perhaps incidentally in order to decide whe- 
ther or not to allot this land to the plaint- 
iff’s share giving the other co-sharers com- 
pensation elsewhere. I accordingly remit 
an issue to the lower Appellate Court under 
Order XLI, rule 25, for a finding whether 
the plaintiff is solely entitled to the income 
from the bazar and mela. Fifteen days 
from the date of the findings will be 
allowed for objections. Costs will abide the 
result, ` 
Issue remitted, 


PRIVY COUNCIL. 
APPEAL FROM TAH SUPREME Cocrt OF THE 
STRAITS SETTLEMENTS (SETTLEMENT OF 
REVENUE). 

July 20, 1916. 
Present:—The Lord Chancellor, Earl Loreburn 
and Lord Shaw. 
MAHOMED SYEDOL ARIFFIN bin 
MAHOMED ARIFF-—--APPELLANT 
BVETSUS 
YEOH OOI GARK— 


RESPONDENT. 

Evidence Act (E of 1872), ss. 82, cl. 5—Straits 
Settlement Evidence Ordinance—Interpretation of 
Statutes-——Ullusirations, value of —Construction of Indian 
Statute —Entry in family record of births, admissibility 
of-—Minor, fraud by as to his age, effect of.’ 

A book containing a record of births and deaths 
in the family of a minor kept by his late father 
and in his handwriting is admissible in evidence to 
prove the age of the minor. [p. 404, col. 2.] 

Ram Chandra Dutt v. Jogeswar Narain Deo, 20 0, 
758; 10 Ini. Dec. (x. 8.) Sii; Dhanwmull v, Ram 
Chunder Ghose, 240. 265; 1C. W. N. 270; 12 Ind, 
Dec. (N. 3.) 844; Oriental Government Security Life 
Assurance Company Limited v. Narasimha Chari, 25 
M. 183; 11 M. L. J. 379, relied upon. 

Haines v. Guthrie, (1884) 13 Q. B. D. 818; 63 L.J. 
Q. B. 521; 51 L.T. 645; 33 W. R. 99; 48 J.' rP, 756, 
dissented from, 
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The acceptance of a rule or principle adopted in 
or derived from the English Law is not permissible if 
thereby the true and actual meaning of a Colonial 
Statute under construction be varied or denied effect, 
[p. 404, col, 1.] 

Upon the construction of the Evidence Act it is 
the duty of a Court of Law to accept (if that can 
be done) the illustrations given as being both of 
relevance and value in the construction of the text. 
The illustrations should in no case be rejected 
because they do pot square with idéas possibly 
derived from another system of jurisprudence as to 
the law with which they or the sections deal. It 
would require a very special case to warrant their 
rejection on the ground of their assumed répugnancy 
to the sections themselves and it would be the very 
last resort of construction to make any such assump- 
tion. The great usefulness of the lustrations which, 
although no part of the sections, have been expressly 
furnished by the Legislature as helpful in the working 
and application of the Statute, should not be impaired. 
Lp. 404, cols. 1 & 2, ] 

The case of fraud bya minor on the subject of 
his age cannot be given effect to. [p. 404, col. 2.] 


Leslie Limited v., Shietl, (1914) 3 K. B. 697; 88 L J. 
K. B. 1145; 111 L. T. 106; 58 S.J. 458; 30 T., L. R. 
460, relied upon. 


Appeal from a judgment of the Court of 
Appeal of the Supreme Court of the Straits 
Settlements, dated the 2nd March 1915, 
affirming that of Mr. Justice Sercombe Smith. 


FACTs.—The judgment gives the facts 
of the case. The question was whether the 
appellant was a minor or major atthe date 
of the execution of the document. The entry 
by the minor’s father was as follows : — “A 
boy by Fatimah alag Pusi, on Tuesday the 
27th Rabi Lawal 1318, exactly at 4 P. M., 
or l'th September 1895; name Syedol 
Ariffin.” 


The High Court held that the statements 
of dates of birth recorded ant? litem motam 
by the deceased father of the defendant 
were not admissible to prove the age of the 
defendant and in the absence of other proof 
of age the onus on him was not discharg- 
ed. 


Sir Erle Richards, K. C., (with him Sir W. 
Garth), for the Appellant.—The entry is ad- 
missible.and is covered by illustration (4) to 
section 32. The section is -wider than the 
English Law of Evidence. See Ram Chandra 
Dutt v. Jogeswar Narain Deo (1), Dhanmull v. 
. Ram Ohunder Ghose (2) and Oriental Govern- 


(1) 20 C. 758; 10 Ind. Deo. (N. s ) 511- 
ae 24 C 265; 1 ©. W. N. 270; 12 Ind. Dec. (N. s.) 
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ment Security Life Assurance Company Limited ` 
v. Narasimha Chari (3), 

The minor has not been guilty of any 
fraudulent representation. Even if he was he 
is not liable: Leslie Limited v. Shiel! (4). 

Messrs. E. M. Pollock, K. O: and A. M. 
Latter, for the Respondent. —'lhe Evidence 
Act does not differ from the English Law. 
The illustrations ought not to be allowed to 
extend or alter the plain meaning of the words 
of the sestion. See Koylash.Chunder Ghose 
y. Sonatun Ohung Barooie (5), Nanak Ram.y. 
Mehin Lal (6), Kamalammal v. Peeru Meera 
Levrai Rowthen (7), 

The entry inthe book would be evidence 
of pedigree but not of the date of birth: 
Haines v. Guthrie (8) and “Price v. Earl of 
Torrington (9). 


JUDGMENT. 

Lorp Suaw.+ This is an appeal from a 
judgment and order of the Court of Appeal 
of the Supreme Court of the Straits Settle- 
ments, dated the 2nd March 1915. This 
judgment and order aflirmed the judgment 
and order of the Court ‘of first instance, 
pronounced on the 19th September 1914. 

The action was brought by the respond- . 
ent, who is a money-lender, against the 
appellant for certain sums of money, amount- 
ing in all to 29, 5z1 dollars. To this action - 
the appellant lodged a defence that at the - 
time of the transaction sued upon he was. 
an infant. 

The facts briefly stated are these: On 
the 2Ist March 1912, the appellant’s 
father died, the appellant being his second ` 
son. On the 16th October 1912, the 13th 
December 1912 and l7th January 1913, 
respectively, he executed in favour of the | 
respondent three mortgages over his one- 
twelfth sbare of his late father’s property. 
The amounts in the mortgages were 6,000 
dollars, 5,000 dollars and 10,000 dollars. 
Interest was stipulated for at 15 per cent, 


per annum for the first six months, and 
(3) 25 M. 183; 11 M. L. J. 379. 
(4) (191413 K. B. 607; 83 L. J. K. B. 1145; 111 
le. 1. 106; 58 S. J. 453; 30-T. L. R. 4f0. . 
(5) 7 C. 132; 4 Shome L, R. 144; 8 C. L. R. 281; 5 
Ind. Jur. 642; 3 Ind. Dec. (N. s.) 686. i 
(6) 1 A. 487; 2 Ind. Jur, 420; 1 Ind. Dec. (N.s.) 288. 
(7) 20 M. 481; 7 M. L, J. 263; 7 Ind. Dec. (N. s.) 
341, 
(8) (1884) 13 Q. B. D. 818; 53 L. J. Q. B. 521; 51 
L. T. 645; 33 W. R. 99; 48 J. P. 756. 
(0) 2 Sm. Ln, C. 820; 1 Salk. 285; 91 E. Ry 252. 
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thereafter at 18 per cent. The respondent 
swears that at the date of the transaction 
he “suspected he (the appellant) was under 
age. ' I thought,” he says, “his mother 
would prove his age or, perhaps, his brother. 
I was in doubt even after the doctor’s 
certificate was produced. It may be wrong. 
There wag still his mother or brother. 
He wanted the loan, so I did not go to 
see his mother or brother.” Later in his 
evidence he stated, “I lent because of the 
high interest, 15 per cent., which was arrang- 
ed between us.” 

The doctor’s certificate was obtained for 
the ‘following reason. The respondent 
swears: “I asked him” (the appellant) ` “if 
he were of age. He said, ‘yes.’ I asked 
him for proof of majority. He said he 
would bring a doctor’s certificate.” The 
so-called certificate was: This is to certify 
that, in my opinion, M. S. Ariffin is of 
the age of twenty-one years.” Dr. Bright, on 
examination, says that he formed the opinion 
thatthe appellant was twenty-one,!judging by 
his teeth, his appearance, and his voice. In 
-their Lordships’ viw such a certificate is 
worthless. It isin truth not a certificate 
but only an assertion of opinion. A for- 
mality of making a declaration before a 
Magistrate was also gone through, but the 
declaration - was merely this: “By the 
certificate of Dr. W. H. M. Bright, hereto 
‘annexed and marked ‘A, 1 believe I ami over 
twenty-one yéars of age.” Such a declaration 
in their Lordships’ opinion is of no greater 
value than the certificate itself. Proof of the 
subject is not advanced by such documents. 

When the evidence in the case came to 
be taken, the appellant’s elder brother, 
one Che Ariffin, proved an entry relating 
to the appellant’s birth in a book contain- 
ing a record of births, deaths, and marriages 
in his family, kept by his late father. 
-Entries were contained in the book of the 
births of three members of the family, and 
the entry regarding the appellant was this: 
“A boy by Fatima, alias Pusi, on Tues- 
day, 27th ` Rabi Lawal 1313 oxactly at 4 
yp, M., or 17th September 1895 ; name, Seydol 
Ariffin.” 


Tke sole question in the case is whether 
this entry is admissible in evidence. It was 
not contended before their Lordships that 
it was not in the-handwriting of the father 
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or a genuine document. Both the Courts 
below have, however, held that the entry 
was not admissible, and this being so, they 
also heldthat the defence of infancy has not 
been made out. 

There is no question that the entry was 
made by one having special means of know- 
ledge, and no suggestion that it was made 
before any question or dispute between the 
parties. If in itself admissible it would go 
to show that atthe time of the trausactions 
in question the appellant was only seventeen 
The law of the 
Straits Settlements on the point of the ad- 
missibility of such a document in evidence 
depends upon the construction to be given to 
the language of section 32 of the Evidence 
Ordinance, 1£93, which is in similar terms to 
the Indian Evidence Act, I of 1872. 


Section 32 provides that “statements, writ- 
ten or verbal, of relevant facts made by 5 
person who is dead......... are themselves 
relevaut facts in the following oases....... 

(5) When the statement relates to the ex- 
istence of any relationship by blood, marriage, 
or adoption between persons as to whose re- 
lationship by blood, marriage, or adoption 
the person’ making the statement had 
special means of knowledge, and when the 
statement was made before the question in dise 
pute was raised.” i ; 

To this section are appended Daten ons, 
and illustration (Z) is as follows :— 

“The question is, what was the date of 
the birthof AP A letterfrom A’s deceased 
father...announcing the birth of A on a 
given day, is a relevant fact.” 

In the construction of this language. in 
India the Practice of the Indian Courts ap- 
pearsto have been uniform. The . cases of 
Ram Chandra Dutt v. Jogeswar Narain Deo (1), 
Dhanmull v. Ram Chunder Ghose (2) and 
Oriental Government Security. Life Assurance 
Company Limited v. Narasimha Chari (8) 
have been cited to establish this, and in 
their Lordships’ opinion they doso. In the 
Madras case (3) Sir Arnold White, referring 
to the case reported as Ram Chandra Dutt v. 
Jogeswar Narain Deo (1), observes:— 

‘The principle of the decision in my 
opinion, is that the time ofone’s birth relates 
to the commencement of one’s relationship by 
blood and a statement, therefore, of one’s 
age made by a deceased : person having special 
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means of knowledge, relates tothe existence 
of such relationship as that referred to in 
section 32, clause 3.” 

The Courts below have, however, declined 
to accept this principle. They proceed upon 
two grounds, Inthe first place they think 
that the rule with regard to hearsay evidence, 
adopted in the English case of Haznes v. 
Guthrie (8), should be followed in the Straits 
Settlements, and that that rule is not varied 
by the clause just cited from the Evidence 
Act, And inthe second place they hold that 
the illustration, given in the Statute, does not, 
in fact, illustrate the section. 

On the first point, the view of their Lord- 
ships is that the rule and principle of the 
Colony must be accepted as it is found in its 
own Evidence Act, and that the acceptance 
of a rule or principle adopted in or derived 
from English Law is not, permissible if there- 


by the true and actual meaning of tbe Statute ` 


under construction be varied or denied effect. 
The learned Serscombe-Smith, J., put the 
matters thus: 


“I think that itis safer to construe section 
32, V, and the illustrations on English lines 


than to extend the English Law of evidence 


in reliance upon the language of section 32 
V and the illustrations, which it appears to 
me are construable as enacting in changed 
phraseology the principles.of English adjective 
law.” 

The Board does not think that such a 
method of construction is safe or is warrant- 
ed, and they cannot agree with the view 
suggested, the true principle being, in their 
opinion, that above stated. 

The Board makes no pronouncement upon 
Haines v. Guthrie (8), or the. limitation 
there affirmed—of hearsay to questions of 
pedigree; but. such a limitation finds no 
foundation in this Colonial Statute, even in 
the words of the sectiov, and this is made 

. clearer by the illustration given thereto, as 
will be presently noted. 

On the second point, their Lordships are of 
opinion that in the construction’ of the 
Evidence Act it is the duty of a Court of Law 
to accept—if that can be done—the illustra- 
tions given as being both of relevance and 
‘value in the construction of the text. The 
illustrations should in no case be -rejected 
because they do not square with ideas pcssiby 

. derived from another system of jurisprudeuce 


“INDIAN GASES. 


MAHOMED SYEDOL ARIFFIN V., YEOH OOI GARAK, 


[1917 


4 


as to the Jaw with which they or the sections 
deal. And it would require a very special 
case to warrant their rejection on the ground 
of their assumed repugnancy to the sections 
themselves. It would be the very last resort 
of construction to make any such assump- 
tion. The great usefulness of the illustra- 
tions, which have, although no part of the 
sections, been expressly furnished by tbe 
Legislature as helpful in the working and 
application of the Statute, should not be thus 
impaired. 


In the present case, however, no special 
or exceptional case of construction arises. 
The section admits a statement which 
“relates to the existence of any relationship,” 
when made under all the other conditions as 
to knowledge, time when made, etc.—all of 
which conditions it is agreed are fulfilled. 
The illustration puts the question thus: 

“What i is the date of the birth of AP” And 

“A letter from A’s deceased father to a friend 
announcing the birth of A on a given day 
is a relevant fact.” Their Lordships agree 
with the judgments in the Indian Courts 
above cited, that there is no repugnance 
between a statement which relates to the 
existence of a relationship and the illustra- 
tion by a statement as to when A was born, 
that is to say, when the relationship began. 

Their Lordships, with much respect to the 
Judges of the Court below, think that the 
document in question was admissible in 
evidence. The question as to whether the 
appellant had reached majority at the date of 
the mortgages'sued on was left most doubtful 
on the evidence of the respondent himself, but 
the statement of the appellant’s father, now 
admitted, appears to their Lordships to 
set the doubt at rest, and to establish minor- 
ity, 

A case of fraud by the appellant on the 
subject of his age was set up, but if cannot 
be doubted that the principle recently given | 
effect to in the case of Leslie Inmited v. Shiell 
(4) would apply, and such a case would fail. 
But their Lordships think it right to add that 
thestatement made by the minor as to his age 
on the declaration before the Magistrate: “by ; 


‘the declaration of Dr. W. H. M. Bright... 


„L believe Í am over twenty-one years ol 
age? cannot be justly characterised as 
fraudulent: in short, a case of fraud does not. 
appear to be established. ` 
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Their Lordships will hambly advise His 
Majesty that the judgments of the Court 
below should be recalled, and thatthe action 
should be dismissed with costs. 

Appeal allowed with*costs. 

Solicitors for the Appellant: Messrs. Morse, 
Hewitt, Walter and Thornton. 

Solicitors for the Respondent: Messrs. Lough- 
burough, Gedga, Nisbet and Drew. | 


MADRAS HIGH COURT. 
Ssconp Civit APPBALS Nos. 1659 AND 2597 oF 
1914, 

August 29, 1916. 
Present:—Mr. Justice Seshagiri Aiyar 
and Mr, Justice Napier. 

In S. A. No. 1659 oF 19°4 
KUNOCHITHAPATHAM PILLAI 
AND OTHERS—- DEF ENDANTS—APPELLANTS 
In S. A. No. 2597 or 1914 
DORAISAMI PILLAI AND ANOTHER — 
DEFEN DANT3——~ APPELLANTS 
VErvSUs 


PALAMADLAL PILLAI AND OTHERS — 


PLAINTIFFS—~REsSPONDENTS IN ROTH. 

Transfer of Property Act (IV of 1832), ss. 82, 55 (4) 
—-Mortgage —Piecemeal alienations of equity of redemp- 
tion be mortgagor—Covenant by alienees to pay specific 
amounts towards morigage-debi—‘Contract to the 
contrary,” what is—Contract Act (IX of 1872), ss 69, 
70, applicability of, to claims for contribution— 
“Bound by law to pay”, meaning of. 


Where a mortgagor sells the morigaged property 
piecemeal and directs the several vendees to pay 
specific sums towards the incumbrancs, the vendor's 
lien under section 55, clause 4 (b), of the Transfer 
of Property Act for the unpaid purchase-money 
rosides in him alone and does not in the absence of 
a specific conveyance of that lien pass to the pur- 
chaser of the other mortgaged properties. .{p. 406, 
col. 2. 

Lesley to-rateable distribution of properties 
mortgaged in thé first instance and sold subsequently 
in lots to different persons is imposed by the Transfer 
of Property Act and the limits of such liability aro 
imposed by Statute. [p. 408, col. 2 | 

The “contract to the contrary’ mentioned in clause 
(2) of section 82 of the Transfer of Proparty Act 
~ust be between the parties who are liable to 
contribute. A contract between the mortgagor and 
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one of tho purchasers of the equity of redemption 
would not ‘amount toa contract between the pur- 
chasers inter se. [p. 406, cols. 1 & 2, ] 

A subsequent purchaser does not geb an implied 
transfer of the undertaking given to the vendor by 
the first purchaser. [p 407, col. 1.] 

Sections 69 and 70 of the Contract Act do not 
apply to claims for contribution under section 82 
of the Transfer of Property Act. [p. 407, col. 2.] 

The expression “bound by law to pay” in section 
69 of the Contract Act means a legal liability, 
and not a contractual liability. [p. 403, col. 1.] 


Second appeals against the desrees of 
the District Court, South Arcot, in Appeal 
Saits Nos. 99 and 100 of 19138, preferred 
against those of the Districé Munsif, 
Mannargudi, in Original Suits Nos. 337 
and 336 of 1912 respectively. 

Messrs. T. R. Ramachandra Iyer, T. R, 


Krishnaswami Iyer and T, Muthia Pillat, 
for the Appellants. 
Mr, T. R, Venkatarama Sastri, for the 


Respondents, 


JUDGMENT. -The owner of the pro- 
perties was one Murugappa Pillai. He 
mortgaged them to one Krishnachariar in 
1895. In September 1697 he sold some 
of the properties comprised in the mort- 
gage to one Kunjithapatham with a direc- 
tion to pay Krishnachariar, the mortgagee, 
Rs. 1,200. A portion of this amount was 
paid, bub a good portion remained unpaid, 
In October some other properties, also 
included in the mortgage, were sold to 
one Duraiswami, with a direction to pay 
Rs. 450 and odd to the mortgagee, the 
deed also containing a covenant to clear 
off prior mortgages. This was not paid. 
The remaining properties comprised in the 
mortgage were sold to Rajagopal and 
others and they were asked to pay the 
mortgagee Rs. 2,000 and odd. This sale- 
deed is not before us on appeal, but it 
is admitted that there is no assignment 
or specific covenant in favour of the 
purchaser on which he oan rely for the 
purpose of this suit. The mortgagee sued 
Murugappa Pillai and the three alienees 
among others on the mortgage. Kunyjithapa.- 
tham and  Daraiswami entered into a 
compromise with the plaintiff regarding 
the amounts payable by them. Rajagopal 
(we shall call the third party by this 
name, although there are others who have 
equal interest with him) was no party to 
this compromiss. The deoree in the suit 
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was for Rs. 3,000 and odd, and it directed 
that out of the said amount Duraiswami 
should pay Rs. 500, Kunjithapatham Rs. 1,000, 
that in default their properties should be 
sold for the amounts specified, and that 
for the balance the other properties which 
were in the possession of Rajagopal and 
others should be sold. Rajagopal had to 
pay a considerable sum, as he was the 
largest purchaser. This suit is by his heirs 
for contribution. Ib was found by the Dis- 
trict Munsif, and not disputed before us, 
that both Duraiswami and Kunjithapatham 
paid under the decree the portion of the 
debt which would have been chargeable on 
the properties purchased by them, if there 
were no directions to them to pay particular 
sums. The plaintiffs base their suit on -the 
allegation that as both Duraiswami and 
‘Kunjithapatham undertook to discharge a 
specific portion of the mortgage-debt, and 
as their failure to pay the amount within 
the time mentioned by the’ mortgagor 
increased the amount due to the mortgagee, 
their liability ‘should not be calculated 
upon the value of the properties purchased 
by them, but upon the quantum of the 
liability undertaken by them at the direc- 
tion of the mortgagor. The District Munsif 
dismissed the snit. On appeal, the District 
Judge, relying on sections 69 and 70 of 
the Indian Contract Act, decreed the claim. 
Duraiswami and. Kunjithapatham have pre- 
ferred separate appeals to this Court, 


The question has been argued with great 
ability before us, and the arguments covered 
a very wide ground of the law of mortgages. 
We think the solution has to be found in the 
Transfer of Property Act and not in the 
English cases quoted at the Bar. 


The liability to rateable contribution .of 
properties mortgaged in the first instance 
and sold subsequently in lots to different 
persons is imposed by the Transfer of 
Property Act. The legislation may have 
been based on equitable grounds; but its 
limits are prescribed by the Statute. Jn 
the second clause of section 82, the liabili- 
ty is defined in a particular way, “in the 
absence of a contract to the contrary.” 
Now, ‘this contract to the contrary” can 
only be between the parties who are liable 
to contribute. That is the plain meaning 
cf the section, See also observations in 
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Ramabhadrachar y. Srinivasa Ayyangar (1), 
Mr. Venkatarama Sastriar in his very 
able argument referred us to certain English 
decisions to the effect that a contract as 
between the mortgagor and the purchaser 
of a portion of tbe properby is within the 
meaning of the expression ‘contract to the 
eontrary.”’ We are unable to accept this 
contention. We shall have a word to say 
about the English authorities later on; but 
before doing so, we shall deal with the section 
of the Act. l 

Under section 55, clause 4 (b), the vendor 
hasa lien for the unpaid mortgage-money 
over the properties sold. This lien, it was held 
ina recent Full Bench ruling of this Court 
Siwasubramania Atyar v. Subramania Aryar 
(2), is not lost by the direction given by the 
vendor to pay the mortgagee or any other 
third party. This right can be transferred, 
if the vendor executes a proper conveyance 
in this bebalf. But until such a transfer 
is made, the right inheres in the vendor and 
in him alone. A subsequent purchaser from 
him cannot acquire this right by the mere 
fact of his purehase. The Transfer of Pro- 
perty Act has prescribed the mode by which 
such transfers can be effected, and in our 
opinion, there is no room for the applicability 
of equitable considerations when the Legis- 
lature has enacted specific rules. 

Mr. Venkatarama Sastriar’s contention, if 
accepted, must lead us to hold that when the 
vendor sells a portion of the property with 
direction to pay a portion of the mortgage- 
debt, the mortgage-debt to that extent is 
extinguished. This would violate the princi- 
ple that itis open to the mortgagee to sell 
any portion of the mortgaged property to 
recover the amount due to him. ‘The learned 
Vakil argued that when the owner directed 
the purchaser to pay a certain amount, he 
impliedly transferred his right of lien to 
the second purchaser. There are some 
decisions whieh lend support to this con- 
tention. In Bute (Marquis of: v. Cunynghame 
(3) Lord Eldon said: “But may not a man 
make a mortgage of two estates in such a 
way, that, though the incumbrances may go 
against both or either, yet, if the owner of the 


(1) 24 M. 85. 
(2) 37 Ind. Cas. 429: 31 M.L J. 520; 20 M.L. T. 
875: 4 L. W 415; 39 M. 997; (19 6) 2 M. W. N. 308. 


(3) (1826) 2 Russ. 275 at p. 299; 38 F. R. 339 at p. 
: 26 R. R. 72. 
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equity of redemption shall have ereated, in 
the meantime, two different titles to those 
estates,so that they shall go to different 
persons, the estate, which was the primary 
security, shall remain the primary security, 
as between the persons claiming under that 
mortgagor?” This is the passage very 
strongly relied or; but towards the close of the 
judgment, the Lord Chancellor said: “Tak- 
ing the whole of this transaction together and 
without venturing to lay down any general 
principle, it is my opinion that, in this 
ease, there is no right to that contribution 
towards satisfaction of the mortgage, which is 
prayed by the bill.” This was a case of 
voluntary settlement, and the question was 
whether persons claiming under the 
settlement were not bound by the directions 
of the settlor. No question of legal rights to 
sontribution arose in the case. That this case 
enunciated no general principle is pointed 
out by Jessel, M. R., in Leonino y Leonino (4). 
Chitty. J., in In re Dunlop, Dunlop v. Dunlop 
(5) stated: “The proposition has been stated 
(and I think not incorrectly) that the 
right of contribution arises where there 
are two properties available in equity for 
the debt, of course, in equal degree. It 
is quite clear that either by special agreement 
to be fonnd in the instrument creating 
the mortgage itself, or by declaration on 
the part of the testator, he can, where 
two or more properties are comprised in 
the same security, direct the order in which 
the securities are to be applied inter se 
so as to make one the first and another 
the second, and so forth, available for 
the purposes of the charge.” There can 


be no doubt that the special agreement - 


referred to by the learned Judge is one 
which binds the mortgagee and is embodied 
in the deed of mortgage. The reference 
to the declaration of the testator indicates 
that a volunteer must accept the gift with 
the obligations annexed to it. We do 
not think these cases support the proposition 
that by the mere fact of the subsequent 
purchase, the purchaser gets an implied 
transfer of the undertaking given to the 
vendor by the tirst purchaser., On the 


(4) (1879) 10 Ch. D. 460; 48 L. J. Ch. 217; 40 L. T. 
359; 27 W. R. 388 
(5> (1882) 2) Ch. D, 583 at p. 588; 481. T. 89; 31 
W. R. 211, 


other hand, in Fisher on Mortgages, paragraph 
1347, the law is stated as we find it in 
the Transfer of Property Act. 

Turning to the Indian cases relied on in 
the argument, Mothooranath Chuttopadhya v. 
Kristokumar Ghose (6) is against the position 
contended for by the. respondent. That 
case was before the Transfer of Property 
Act. Dr. Rash Behary Ghose doubts the 
correctness of the decision, presumably on 
the dictum of Lerd Eldonin Bute (Marquis of) 
y. Cunynghame (3), The decision in Shah 
Muhammad Abbas v. Muhammad Hamid (7) is 
under the Transfer of Property Act. The 
learned Judges correctly (if we may say 
so with respect) lay down that the con- 
tract between the vendor and one of the 
purchasers would not amount toa contract 
to the contrary under section 82; but they 
proceed to say: ‘If the defendants are 
entitled to resist the claim for rateable 
eontribution, it must be on equitable grounds 
or because the benefit of the agreement 
has been assigned to them.’ We agree 
that if the benefit of the agreement was 
expressly assigned in a form which the 
law requires, a valid defence may be raised. 
But we are unable to accede to the in- 
troduction of equitable grounds on a ques- 
tion settled by the Legislature. If there 
ia no contract to the contrary, the provisions 
of the law must be given effect to. 

So far we have been dealing with a 
question on which there is no authority 
in the decisions of this Court Mr. Venkata- 
rama Sastriar’s second contention involves 
an examination of two decisions of this 
Court. The contention is that notwith- 
stunding section 82 of the Transfer of 
Property Act, the liability has to be ascer- 
tained with reference to sections 69 and 
70 of the Indian Contract Act. Very 
recently, the Chief Justice and Srinivasa 
Iyengar, J., held that these sections of the 
Contract Act do not affect the claim for 
contribution under section 82 of the Transfer 
of Property Act. Venkata Simhadri Jaga- 
patirasu v, Sri Lakshmi Nrusimha Roopa 
(8), We agree with that conclusion. 


(6) 4 0. 869; 2 Ind. Deo. (x. s.) 284, 

(7) 14 Ind. Cas. 179; 9 A. L. J. 499. 

(R) 31 Ind. Cas, 255 29 M, L. J. 639; 2 L. W. 1046; 
18 M. L. T. 464; 39 M. TES, 
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In Muthurakku Mantagaran vy, Rakkuppa 
Mantagaran (9) Mr. Justice Sadasiva Aiyar 
rested the claim for contribution on sections 
69 and 70 of the Contract Act. Mr. Justice 
Miller who took part in the decision based 
his conclusions on other grounds. It may be 
pointed out that no argument seems to 
have been addressed to Mr, Justice Sada- 
siva Aiyar on section 82 of the Transfer 
of Property Act. Further, in the case 
before the learned Judge, apart from the 
Transfer of Property Ast, there was some 
ground for saying that one man paid what 
‘the other was bound to pay. To our 
mind, the obvious inapplicability of the 
Contract Act section arises from the con- 
sideration that the plaintiff in this case 
cannot be said to have paid anything which 
the other was “bound by law to pay,’ as 
what is intended is a contractual obligation, 
and not a legal one. It is argued that 
a person is bound by law to pay his 
contractual debts; and in one sense this is 
true; but we are inclined to think that 
that if is not what was intended by the 
section. The illustration seems to indicate 
the class of liability covered by the sec- 
tion; and it has been very recently held 
by the Privy Council ‘in an appeal 
from the decision of the Supreme Court 
of the Straits Settlements in construing 
section 32, clause 5, of the Evidence Act 
that the illustrations to a section are a 
guide to the intent of the Legislature, It 
is on this gronnd that the decisions of 
this Court, which refused relief toa man in 
whose name a pattah stands and who bas been 
compelled to pay the revenue which the 
person in enjoyment ought to have paid, 
rest. See Boja Sellappa Reddy y. Vridhachala 
Reddy (10). One other distinction between 
the present case and that decided by Sadasiva 
Aiyar, d., may be pointed ont. Jn the 
latter there was a personal liability under 
the decree. We, therefore, see no reason 
for resorting to sections 69 and 70 of the 
Contract Act Even if the application of 
section 69 is not limited as we suggest, it 
could not, in our view, assist the respondent, 
because all the assignors of the mortgaged 


(9) 22 Ind. Cas. 9; 14 M. L. T, 693; (1918) M. W, 
N. 1047; 26 M. L, J. 66. 
(10) 30 M. 35; 16 M, L, J, 569; 1 M. L. T, 323, 
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property are equally bound to pay the 
mortgage-debt and we cannot agree with the 
conténtion that any -equities between co- 
obligors would make any one of them the 
less “bound by law to pay” the mort- 
gagee, 

Mr. Ramachandra Iyer rested his case, 
also, on the decision in Satya Kripal Bando- 
padhya v. Gopi Kishore Mandul (11) and 
contended that whatever may “have been 
the rights under the purchase, the decree 
worked a merger of those rights; and that 
parties claiming rights under that decree 
are not bound by previous obligations. In 
the case relied on, the auction-purchaser 
was held disentitled to fall back on rights 
which existed before the decree. We do 
not think the position of the plaintiffs is 
analogous to that of an, auction-par- 
chaser. 


In‘ the view we take, and on the finding 
of the District Munsif not impeached im 
this Court that the appellants paid the 
amount proportionate to the value of the 
properties in their possession, the appeals 
must be allowed end the suits as against 
them must bs dismissed with costs in all 
the Courts. 


Appeals allowed, 
V.R.P. 


(11) 6 ©. W. N. 583. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin Reviston No. 129 or 1916. 
October 23, 1916. 

. Present: Mr. Saunders. 
MAUNG HME AND anorHer—APPLICANTS 

VETSUS 

MAUNG TUN HLA—Responpent. 

Upper Burma Land and Revenue Regulation (IIT of 
1889), s 53 (2) (x)—Jurisdiction of Civil Courts, 
whether barred, 

Clause (a) of sub-section (2) of section 58 of the 
Upper Burma Land and Revenue Regulation must be 
read subject to the provisions of sub-section (1) to 
that section. Tt does not bar the jurisdiction of 
Civil Oourts to all claims to a right to fish, or cone 
nected with, or arising out of, the demarcation or 
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disposal of any fishery, but only claims which the 
Local Government or a Revenue Officer is empowered 
by or under the Regulation to dispose of. 


Messrs, Chatterjee and Vakil, for the Appli- 
cants, 


Mr, H. M. Lutter, for the Respondent. 


JUDGMENT.—This is a reference by the 
District Judge to this Court under section 113 
of the Code of Civil Procedure. The District 
Judge has not stated precisely the question on 
which orders are required, but it appears 
that he is in -doubt whether section 53 
(2) (æ) of the Upper Burma Land and 
Revenue Regulation was validly enacted. 
Apparently the District Judge has assumed 
that this provision of the Regulation bars 
the jurisdiction of the Civil Courts, but for 
the reasons stated in the judgment in Sondlal 
Sheoshanka v. Delawar (1) of this Court, I am 
of opinion that this is not the case. It is clear 
that clause (x) of sub-section (2) of section 53 
must be read subject to the provisions of 
sub-section (1) of that section. It does 
not purport to bar the jurisdiction of Civil 
Courts to all claims to a right io fish, or 
connected with, or arising ont of, the 
demarcation or disposal of any fishery, but 
only claims which the Local Government 
or a Revenue Officer is empowered by or 
under the Regulation to dispose of. The 
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provisions relating to fisheries which are 


contained in section 82 of the Regulation 
have been repealed, and the Local Govern- 
ment ora Revenue Officer is not, therefore, 
empowered by or under the Regulation to 
dispose of any. such claim; that this is 
also the view adopted by the Local Gov- 
ernment would appear to be the case from 
the foot-note to section 53 at page 27 of 
the Upper Burma Land and Revenue 
Manual published by the authority of Gov- 
ernment, in which it is stated that clanse 
(x), section- 53, sub-section (2), ceased to 
apply since the extension of the Burma 
Fisheries Act, 1905, to’ Upper Burma. 


Since the jurisdiction of the Civil 
Courts is not barred, under section 9 of 
the Code of Civil Procedure the Court is 
entitled to take cognizance of the matter. 
Tt may be added that this is a suit for 
damages for trespass on the  plaintiff’s 


(1) 89 Ind, Cas. 367; U. B. R. (1916) TL, 151, 
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fishery, and there appeur to be no provisions 
of the Revenue Law by which such a 
suit can be entertained or the order or 
decree of the Reyenue Court enforced, 
Answer accordingly. 


CALCUTTA HIGH COURT. 
APPEALS From ORIGINAL Decrees Nos. 473 oF | 
1912 AND 59 To 64 anp 94 or 1913. 
June 20, 19i6, 
Present:—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 

THe SECRETARY or STATE ror INDIA 
In COUNCIL —~ Dersenpanr— 
APPELLANT IN ALL 
versus 

i In No. 473 
JADAV CHANDRA MISRA AND OTARRS— 
PLAINT: FFS— RESPONDENTS. 
Is No. 94 
SIVA PRASAD MISRA—P.taintirr— 
RESPONDENT. 
In No. 59 or 1913 
SASHI BHUSAN KAR AND CTHERS— 
PLAINTIFF S~ RESPONDENTS, 
In No, 60 or 1913 
KASHI NATH DAS AND orgers—Puaintirrs 
— RESPONDENTS. l 
` In No. 61 or 1913 
KAMALA KANTA MANNA AND otaERs—~ 
PLAINTIFFS—— RESPONDENTS, 
In No. 62 of 1913 
DURGA PROSAD ACHARJYA AND otarrs 
— PLAINTIFFS RESPONDENTS, 
In No. 63 or 1913 
RAGHU NATH MISRA AND OTHERS — 
PLAINtTire3— Respondents, 
In No. 64 or 1912 
ASUTOSH SINHA AND anotHeR— 


PLAINTIFRS-~ReSPONDENTS. 

Landlord and tenant ~ Lease for reclamation, whether 
constitutes raiyati lease—-Tenant, status of, materials 
for determination of —“Korfa,” meaning of—“Raiyat”, 
meaning of ~Bengal Tenancy Act (VIII B. O. of 1885), 
sa. 5, 104 (1), 103B, interpretation of, s. 5 (1), whether 
introduced change in law—Parties, proper, in suit 
for declaration of plaintiff's status as tenant, 

An amilnamah authorised the lessees to reclaim 
the land by cutting down jungles and otherwise, and ` 
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also provided for the renewal of the lease on terms 
dependent upon the terms of the future settlement 
which would be obtained by, the lessors from Govern- 
ment: 

Held, that as tho amalnamah, which was in effect 
a reclamation lease, may have been granted either tc 
actual cultivators or to capitalists and: middlemen, 
though the covenant regarding subsequent renewals 
of the lease suggested that the tenancy created by it 
was atenure, the status of the lessees in the case 
must be determined by examining and considering 
the surrounding circumstances, the conduct of the 
parties and such other matters as might throw light 
upon the original purpose and intention of the 
tenancy in question, with due regard to the presump- 
tion of law arising under sections 5 (5) and 108 
B (8) of the Bengal Tenancy Act. [p. 412, col. 1; p. 
413, col. 2; p. 424, col. 1.] 

The word raiyat is not infrequently used in judg- 
ments to denote tenants of all or various classes. [[p. 
415, col. 1:] 

A “korfa” tenant does not necessarily mean an 
under-razyat. A “korfa” tenantis a sub-lessee, whether 
of a talukdar or of a raiyat. [p. 417, col. 2.] 

The words “or bringing it under cultivation by 
establishing tenants on it’’ inthe Bengal Tenancy 
Act, section 5 (1), did not introduce any change in 
the pre-existing law. [p. 428, col. 2.] 

The law enunciated in section 5 of the Bengal 
Tenancy Act, excepting so far as special or local 
enactments are saved by section 195, is applicable 
to all tenancies in respect of agricultural lands 
whether created before or after the passing. of the 
Act. [p. 423, col. 2.] 
` In a suit for a declaration of the plaintiff’s status 
asa tenant under section 104 (4) ofthe Bengal 
Tenancy Act, the under-tenants of the plaintiff are 
not necessary parties, though they may be considered 
proper parties as their status isinvolved in the 
status of the plaintiff. [p. 423, col. 11 


. In Nos. 478 anp 94, 
Appeals againt the decrees of the Suhordi- 
nate Judge, second Court, Zillah Midnapur, 
dated the 26th March 1912. , 


Ix Nos. 59 ro 64. 

Appeals preferred on the 3rd of July 1912, 
in the Court of the District Judge, Midna- 
pore, against the decrees of the Sabordinate 
Judge, second Court, Zillah Midnapore, dated 
the 25th of March 1912, and transferred to 
the file of this Court by an order of Justica 
Sir Asutosh Mookerjee, Kt., and Mr. Justice 
Beachcroft, made on the 10th of February 
1913, 

Babu Ram Charan Mitter, for the Appel- 
lant. 

Babus Dwarka Nath Ohakrabutty, Saroda 
Charan Matty, Sajani Kanta Singha and 
Biraj. Mohan Mozumdar, for the Respond- 
ents, 

. JUDGMENT,—These eight appeals arise 
out of as many suits which were tried to- 
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gether and determined by one judgment 
in the Court of first instance. The ap. 
peals have similarly been heard together in‘ 
this Court. 

The lands in question are situated with- 
in an estate known as the Jalpai Mahal of 
Perganna Jalamutha bearing No. 2715, for- 
merly No. 130, on the revenue roll of 
the District of Midnapur. From Exhibit 
H 8 and Exhibit S we learn that these 
Jalpai lands were at one time part of the 
temporarily settled estate Jalamutha, the 
property of the zemindars of Garh Basu- 
debpur, but being an area bordering on the 
sea, were taken possession of by Govern- 
= for the purposes of its manefacture of 
salt. 


In 1864 tbe manufacture of salt was 
abandoned and the Jalpai Mahal, therefore, 
passed from -the hands of the salt agency 
on, to tbe hands of the Land Revenue Au- 
thorities, For the first year 1271 the 
Collector, apparently as a temporary measure, 
leased the mahal to one Narayan Prosad 
Maitiata rent of Rs. 4,800. The Board 
of Revenue next directed -that the settle- 
ment should be made with the proprietors 
who had been in receipt of what is spoken 
of as akhalast rent or nimak masahara. The 
order, it may be observed, is in accordance 
with the provision of section 3 of Regula- 
tion VII of 1822 and in pursuance there- 
of the Collector by a letter or parawana, 
dated the 20th of June 1865, offered a settle- 
ment for 15 years, 1273 to 1287, to the 
then zemindars Kuar Narain and Gajendra 
Narain Roy. In anticipation of their taking 
the proposed settlement he further authorised 
them to grant amalnamahs in order that the 
lands of the mahal should be brought under 
cultivation. At the same time for the then’ 
current year 1272 he granted a second lease 
(Exhibit N1) to Narayan Prosad Maiti. 
The lease, it appears, was authorised on 
the Ist July 1865 and was formally exe- 
cuted on the 14th November of that year. 
The rent fixed, it may be noticed, is 
Rs. 5,506, | 


On the 13th of March 1866 (vide Exhibit 
XVIII) Kuar Narain and Gajendra Narain, 
the latter who was a minor through his 
sarbarakar Radha Gobindo Panja, finally de- 
clined to take the settlement offered to them 
and on the 30th March 1866 an tjara settle 
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ment (Exhibit 11158) for 15 years (1273 
to 1287 B, S.) was made-.with two persons 
named Radhika Prasanna Chandra and 
Krishna Prosad Singh. 

Meanwhile [vide Exhibits XVIII and XV 
(2)] enquiry was made into the exercise 
by the zemindars of the authority given to 
them by the.Collectorand when the amalna- 
mahs were collected: and entered in a regis- 
ter (Exhibit 12), it was found that of the 


12,000 bighas which the estate was then. 


supposed to comprise, the zemindors between 
f2lst Aghran 1273 Ath Falgun 1273 
4th December 1865 2P Yth March 1866 
ceeded in parcelling ont nearly 11,000 bighas 
amongst 72 amalnamah-holders, who have 
since been known as chakda7s. Besides tke 
amalnamahs so registered, Exhibit XIII, 
we may notice, shows that there was at 
least one other. Government has recognis- 
ed these amalnamahs and (wide Exhibit IIT 
(53)] has enjoined their recognition upon its 
djaradars. In the jara, we may observe, 
Radhika Prasanna and Krishna Prosad were 





had suc- 


followed by one or both of the successors . 


of Kuar Narain and Gajendra, 2. e, Rani 
Hari Priya, Rani Anandamoyee and Babu 
Bhupendra Narain, up to the year 1299 
(wide e. g., Exhibit ITT52) and thereafter by 
one Kripa Sindhu Pal (Exhibits I{150 and 
11151). All the djaras after the Ist being, 
it appears, “summery” settlements in anti- 
cipation of a Regular Settlement for which 
measurement proceedings were begun in 
1876, were for one yearonly and from the 
expiry of the last on the 3lst March 1895, 
the estate has been under the direct manage- 
ment of Government. 

In a Record of Rights that has not been pre- 
pared under Chapter X ofthe Bengal Ten- 
ancy Act and was finally published on various 
dates in March 1910, the plaintiffs-respond- 
ents, who are holders of some of the amal- 
namahs above referred to, have been en- 
tered as tenure-holders and their rents have 
been settled on that footing. They bring 
the present suits under section 104H of 
the Act for a declaration that they are 
raiyals with rights of occupancy and for a 
settlement of fair renton that basis. They 
succeeded in each casein the Court of first 
instance and in these appeals bronght by 
the Secretary of State, the only question is 
whether the plaintiffs are tenure-holders or 
ra yats. è 
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Before discussing the evidence, we think 
it convenient to set out some of the saliert 
facts in each case. a 

In Appeal No. 473, the amalnamah (Ex- 
hibit VII) was taken by one Hara Chandra 
Biaya Bhushan and is in respect of an 
area estimated at 600 dighas in three mouzas 
(Juktibosan, Buraburi and Kourkhali), It 
is dated 2ist Aghan 1273: and provides 


for payment of rent at the rate of annas 13 


per bigha. On measurement by the diaradars 
the area was found to be 1,166 bigkas and 
the rent, therefore, became Rs. 947. At 
the present survey under Chapter X the 
area has been ascertained at 1,235 bzghas, 
of which only 73 bighas were found in the 
khas possession of the plaintiff whois the 
son of Hara Chandra. The rent assessed 
(after an allowance of 35 per cent, of the 
estimated or ascertained assets) is Rs. 1,725. 


In Appeal No, 94, the amalnamah is dated 
28th Aghan 1273 and was taken by the 
present plaintiff Sib Prosad Misser and one 
Joy Narain Misra. The area demised is 
estimated at 300 bzghas and is within Mouza 
Mangalkholi. The rent is at the rate of 
Re. 1 per bigha. Joy Narain, who accord- 
ing to the plaintiff was entitled to 10 
bighas only, left plaintiff in sole possession. 

At the measurement by the daradars the 
area was ascertained to be 482 bzghas and the 
rent, therefore, became Rs, 482. 

The Settlement Officers have not found 
533 bighas -of which 468 bighas arè in the 
possession of the plaintiff’s tenants, and have 
assessed the rent at Rs. 815. 


In Appeal No. 64, the amalnamah is dated 
8rd of Poush 1273, and was granted to Uma 
Prosad Singh, father of plaintiff No. 1, Ashu- 
tosh, and grandfather of plaintiff No, 2, Abi- 
nash. The land covered by the lease is 
in Mouza Buraburi, Kalapur, and was taken 
to measure 100 bigkas with a rent at the 
rate of Re. 1 per bigha. At the measure- 
ment made by the waradars the area was 
found to be 123 bighas, but for some reason 
the rent was apparently reduced from 
Rs. 123 to Rs. 60. For this reduction an ex- 
planation is offered in the plaint, but we 
observe that this chakdar was the bro- 
ther of one of thejaradars, At the present 
survey and settlement the area has been 
found to be 144 bighas, of which 24 bighas 
are not under cultivation and 121 bighas are 
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in the possession of tenants, The rent assess- 
edis Rs. 171. ; 

In Appeals Nos. “59, 60 and 62 the 
amalnamah is one and the same. It is 
dated 27th Aghran 1273 and is in favour 
of six persons, Ram Sundar Kar, Indra 
Narain Kar, Durga Prosad: Kar, Akhay 
- Narain Das, Lakhi Kanta Acharjee and 
Brindabun Maiti. The'land is in Buraburi, 
2nd Gerd, and was estimated at 270 bighas, 
with arent at the rate of Re. 1 per bigha, 

On the measurement by the zjaradurs the 
area became 470 !bighas with a rent of 
Rs. 40. Ont of this Ram Sundar Kar 
took 67 bighas, Indra Narain Kar 142 
bighas and Lakhi Kanta Acharjee 70 
Lighas. ` 

Ram Sundar Kar is the predecessor of 
the plaintiffs in Appeal No. 59 and Lakhi 
Kanta of the plaintiff in No. 62, while 
the plaintiffs in No 60, of whom some are 
also plaintiffs in No. 6%, bave acquired by 
purchase one fourth of Indra Narain’s 142 


bighusa. 


At the present survey, the lands of Ram 
Sundar Kar (Appeal No. 59) have been 
found to measure 77 bighas, of Lakhi 
Kanta (Appeal No. 62) 76 bighas and of 
Indra Narain, that is, the one-quarter share 
in Appeal No. 60, 34 bighas. In Appeal 
No. 59, 50 bighas, in Appeal No. 62, 59 
bighas and in Appeal No. 60, 17 bighas 
are in the hands of under-tenants. 


In Appeal No. 68 the amalnamah is in 
favour of two persona. Nasiram Naik and 
Mohan Chondhury, is dated 25th Aghan 
1273, covers approximately 50 bigkas in 
Buraburi, Gerd IJ, and assesses the rent at 
Re. 1 per ligha. At the measurement of 
the waradars Nasiram Naik was found in 
_ possession in his half share of 105 bighas 
and these lands passed to the plaintiffs 
Raghu Nath Missir, Priya Nath Missir 
and others by purchase at a sale in execu- 
tion of a decree against Nasiram’s son 
Umesh. The new ascertained area is 121 
bighas, of which 111 bighas are in the pos- 
session of under-tenants and the rent as- 
sessed is Rs. 196. 

In Appeal No. 61 the amalnamah is 
dated 28th Aghan 1273 and is in favour of 
Sonatan Sant and Narayan Manna. The 
area is stated approximately at 25 bighas, 


“ 


` yatyati interests, 


[1917 


? 


in’ Buraburi III Gerd or Mangal Khali 
and the rent is Re. 1 per bigha. The jara- 
dars found in the share of Narayan, who is 
the predecessor of the plaintiffs, 62 bigkas, 
and the lands have been now measured 6l 
bighas, of which 25} bighas are in the pos- 
session of under-tenants. 

All these amalnamahs, it. may be 
observed, take effect from the beginning of 
1274 Amb, fix the rent for the first year 
and provide that after measurement and 
assessment a lease or patta will be granted 
for the period of settlement then under con- 
templation. They further provide for sub- 


Sequent renewals with due regard to the 


terms of such subsequent settlement- as the 
lessor might in future -obtain from the 
Collectorate. 

In coming to his conclusion that the 
plaintiffssrespondents are  ~raiyats, the 
Subordinate Judge appears to proceed on 
his view of the termsof the amalnamah, 
which though not decisive are in his opi- 
nion more consistent with the creation of 
He next relies on (1) 
the acceptance by the under-tenants of 
dakhilas [Exhibit I series in part and 
(counterfoils) Exhibit IL series] and their 
execution of kabuizyats (Exhibit III series), in 
which they are deseribed as “korfa” tenants, 
(2) on recognition by Government implied 
in the use of the word “razyats” in three 
kabuliyuts (IIT50-52) executed by the ijaradars 
in favour of the Secretary of State in 1892, 
1893 and 1894, (3) on the. description of the 
mehal in dakhilas (Exhibit I series) granted by 
the ¢jaradars to the chakdar . plaintiffs, (4) on 


the persistent assertion by the latter of their 


status as ratyats, and (5) on recognition 
by the Courts to be found apparently in 
the use of the word “mawat” in two 
judgments of this Court {Exhibits XIII (2) 
and XIII (3)] dated the 10th June. 1868 
and 13th December 1872. He believes 
the oral evidence of the plaintiffs to the 
effect that on the creation of their tenancies 
the plaintiffs found their chaks vacant, 
cleared the jungle, erected embankments 
and themselves cultivated for some years 
before letting out portions to under-tenants. 
He has disbelieved the witnesses examined for 
the defenze, who say that they were in posses- 
sion from the time of the first or original ijara- 
dar Narayan Prosad Maiti and has discredited 
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the amalnamahs (F1 to F9) and the dakhilas 
(B46 to 49, B67, B94, B135 and B367), which 
purport to have been granted by him. 
He disbelieves also Exhibit G, a hukumna- 
mah, which purports to have been 
granted by Hara Chandra Bidya Bhusan in 
1276, and he is silent about the other 
dakhilas (Exhibit B series) which the de- 
fendant’s witnesses produce. He then 
finds support for his opinion in certain 
irrelevant documents (Exhibit XXII2, 4- and 
5) while he misconstrues others (e. g., Exhibits 
SH, N1, and XXII7) and ignores other 
pieces of evidence of more or less im- 
portance, e. g., Exhibit S, Exhibit Ac, D, the 
E series, J, and Kl to 3. 

We have then first to examine the amal- 
mamahs. Two of these have been placed 
before us, namely, Exhibit VII2 in favour of 
Hara Chandra Bidya Bhusan and Exhibit 
VIII in favour of Sonatan Sant and 
Narayana Manna, and it is common ground 
that all the amalnamahs were in one and 
the same form. After reciting the orders 
of the Board to the Collector they authorise 
the grantee to enter upon and by cutting 
jungle and otherwise to reclaim’ the 
land within the boundaries supplied by 
him and require him to pay for the first 
year rent at arate varying from 4 annas to 
Re. 1 per bigha. They next provide for 
measurement, and assessment for the 
fixation of a rent in accordance therewith, 
and for the grant of a lease for the period 
of the settlement between Government 
and the zemindurs. They next forbid 
illegal manufacture and the growth of 
prohibited crops and lastly provide for 
renewals of the lease on terms dependent 
- upon the terms of future settlement obtained 
by the lessors from Government. 


These amalnamahs are thus in effect re- 
clamation leases, such as may be granted 
either to actual cultivators or to capitalists 
and middlemen. The covenant and the 
terms of the covenant regarding subsequent 
renewals go to suggest, if anything, that 
the tenancies created by the leases are re. 
garded as tenures, but however that may be, 
we do not agree with the Subordinate Judge 
inthe view that they are more consistent 
with the creation of rawati interests. In 
this opinion he appears .to have been largely 
‘influenced by his speculations regardiug the. 
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desires and policy of Government. Fer 
these theorisings there appears toa be no 
foundation and, except in so far as the 
Collector by the order of the 20th June 1865 
conferred a general authority upon the 
gemindars, he is in error in thinking that 
the Collector, his superior officers or Govern- 
ment are to be held responsible for these 
amalnumahs. Obviously the Collector antici- 
pated acceptance of settlement by the 
zemindars and in his order appears to have 
been actuated merely by consideration for 
their interests, inasmuch as they had a pre- 
ferential claim to the settlement under con- 
sideration aud to subsequent settlements. 
The amalnamahs were granted to all sorts of 
persons and range in area from 9 bighas 
given to Mukunda Maiti and four other 
cultivators at Re. 1 a bigha to 2,000 bighas at 
12 annas a bigha given to Radha Govinda 
Punja, who appears to be the then sarlrakar or’ 
manager of the S-annas share in the Jala- 
mutha estate. There is nothing to show 
that the Collector gave any instructions ra- 
garding the terms of the leases, the persons 
or the classes of persons to whom the 
lease should be granted, or the areas to 
be let out to each. Further, there is 
nothing to show that he even knew what 
had been dons, until on the 13th of March 
1866 he instituted enquiries and had the 
amalnamahs collected and registered (Exhibits 
XVIII, XV 2 and XII). Naturally he and his 
superior officers, unless they were in a posi- 
tion to show bad faith, would feel themselves 
concluded by any amalnamah granted 
between the dates of the Collector’s order 
and the date (13th March 1866) of the 
zemindars’ final_vefusal of settlement, and 
in their acceptance or approval of the 
amalnamahs more than this does not ap- 
pear to be implied. Thus the policy of 
the Government has little or no bearing on 
the question, and should we seek tc ascertain 
the policy of the szemindars which might 
be more pertinent, we find indications of 
that policy only in the amalnamahs them- 
selyes as collected in Exhibit XII and in 
the zemindars’ refusal of settlement imme. 
diately after they had granted the same. 


As the amalnamahs creating the 
cies now in question are,in our 


tenau- 
opiuion, 


' such as might be granted either to actual 


cultivators or to would-be middlemen, we 
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have then to examine and consider the 
surrounding circumstances, the conduct 
of the parties and such other matters 
as may throw light upon the original 
purpose and intention of each of the 
tenancies now in question. 

When proceeding to do this we are of 
opinion that we should first clear away the 
misconceptions or someof the more import- 
ant misconceptions under which the Subordi- 
nate Judge appears to have been labour- 
ing. 

“We have then first to observe that be has 
admitted in evidence a series of inadmissible 
documents, namely, Exhibits XVI, XXII 
to XXII5, XXII7 of date 23rd September 
1878, XXIIS and XXII9. Exhibit XVI refers 
to resumed lakheraj lands in Perganna 
Naruamutha and the others, including three 
more particularly mentioned by the Subordinate 
‘Judge. Wxhibits XXII2, 4 and 5 refer to 
settlement proceedings-in the years 1875 to 
1878 in convection with the temporarily settled 


- . estate of Majuamutha and the main Jalamutha 


estate. They have no reference to and no 
bearing upon questions arising in connection 
' with the Jalamutha Jalpai Mahal and, except 
in so far as XXII4 throws some light 
on the history of the Jalamutha estate 
and of its zemindars, are wholly irrelevant. 
We should next notice the Subordinate 
Judge’s reference to the Collector of Mid- 
papur’s letter of 15th May 1889, which 
has also been marked Hxhibit XXII7. 
From Exhibit XXII6 it appears’ that a 
commission appointed to inquire into floods 
in Midnapur has suggested the removal 
of embankments in the Jalpat area. In 


reporting upon this recommendation (and. 


his report deals with six Jalpai mahals) 
the Collector in his 7th paragraph wrote 
as follows:— 


“Under the settlement-holders have sprung 
up a large body of chakdars or ratyats with 
- rights of occupancy, who have spent large 
sums on embankments, clearing jungles and 
other improvements which will all require 
to be paid for.’ The Subordinate Judge 
reads this as an expression of the Collector’s 
opinion or an admission by a Revenue 
Officer that the chardars in Jalamutha 
Jalpai including the present plaintiffs are 
yaiyoats with rights of occupancy. Now 
it is quite clear that the Collector was not 
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considering and did not intend to mak® 
any pronouncement upon the status of th® 
chakdars of Jalamutha Jalpai. In fact in thé 
then stil] pending settlement proceedings to 
which he refers in his 4th paragraph, these 
chakdars were being treated as tenure- 
bolders (wide the jamabandis referred to by 
the Subordinate Judge and the objections 
of the chakdars, Wxhibits XXIV series). 
Moreover, in the sentence on which the 
Subordinate Judge lays stress, the word 
Vor” is to be read distributively. Improve- 
ments have been made in some cases by 
chakdars, in some oases by razyats and 
these improvements will have to be paid for 
(in this connection vide also Exhibit XXII6, 
paragraph 3). There is thus no foundation 
for the Subordinate Judge’s suggestions 
that in 1889 the Collector’ of Midnapur was 
of opinion that the chakdars of Jalpai were 
ratyats with rights of occupancy. 


We may next consider how forthe Snub- 
ordinate Judge is correct in saying that 
the chakdars (of this Jalpai Mehal or ‘the 
plaintiff chakdars) have been recognised by the 
Courts as ratyats. 

The plaintiffs have put in evidence the 
judgments and decrees in four suits. 

In the first of these, Suit No. 5 of 1867- 
58, the predecessors of the plaintiffs in 
Appeals Nos, 59, 60 and 62 sought to 
obtain from the waradars, Radhika Prasanna 
and Kristo Prosad, a patta forthe years 1275 
to 1208 Amir, 2. e., for the 14 years of their ijara 
following the frst year of tbe amalnamah 
and in accordance with its terms. The 
judgment and decree of the Deputy Collector 
is Exhibits XIV 2, of the District Judge 
on appeal XIV, and ‘of this Court on 
second appeal XIII (2). In this -suit the’ 
amalnameh-holders succeeded. 

Exhibits XIIE (3) is the judgment of 
this Court in second appeal in a similar 
suit brought by one Mohan Maiti and is 
dated 13th December 1872. Exhibit XUI 
(1) is the judgment dated 13th August 
1270 of the District Judge in a suit brought 
by the #jaradars aginst one Ekadasi Manna, 
for the delivery of a kabuliyat not consistent 
in its terms with the latter’s amalnamah, 
which it appears had-not “been produced 
for entry in the Collector’s registers, Mohan 
Maiti and Ekadasi Manna, it may be 
eobseryed, are uot predecessors-in-interest of 
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any of the present plantiffs. The 4th 
suit is a rent suit brought by the ¢jaradars 
against Sonatan Sant and Narayan Manna, 
predecessors of the plaintiffs in Appeal 
No, 61. The suit was decreed and the 
decree further directed that on default of 
payment within 15 days the defendants 
should be ejected from that jute. The judg- 
ment and decree are dated 14th May 1872 and 
are Exhibits XIII (4) and XIV 5) > 

There is a fifth suit (vide Exhibits XHI5 
and XI1I6), but for present purposes that is 
not material, 

On the fourth suit to which we have 
referred, it is suggested before us that 
the - prosecution of the first three for pattas 
and kabul/yats in the Court of the Deputy 
Collector shows that. the chakdars who 
were plaintiffs in the second and defendants in 
the third were recognised as razyats. It is 
similarly suggested that the order for eject- 
ment in the fourth implies a similar recog- 
nition. ` But on examination of the provi- 
sions of Act X of 1859 it will be found that 
suita for delivery of pattas and kabultyats, 
which are to be brought in the Collector’s 
Rent Courts [vide section 23 (1)j, are not 
limited to the case of razyats. Similarly, under 
Act VIII of 18€9, sections 22and 23, eject- 
ment in default of payment of the arrears 
decreed may be directed in the case of 
ratyats and also in the case of certain lease- 
holders. 


But these contentions do not appear to 
have been advanced before the Subordinate 
Judge, and what he refers to and relies upon 
is a passage in the judgment [Exhibit XIII 
(2:] in the first scit in which the learned 
Judges say, “the effect of the settlement 
with the plaintiffs was to put them in 
the position of raiyats for one year with 
a right of renewal.” In other places too 
and also in Exhibit XLII2 the defendants 
are spoken of as razzats. 


But the word raiyat is not infrequently 
used to denote tenants of all- or -various 
classes and it is not clear that the learn- 
ed Judges were’ here attaching to the word 
. its strict legal signification, 

Neither in these suits nor in any of the 
other two suits had any issue been framed 
or question raised as tothe status of the 
chakdars, In his judgment, Exhibit XIV 
(1), the District Judge indeed - spoke of 
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them as “intermediate tenants.” Neither 
the Government nor the zemindars were 
parties to these suits and itis perhaps not 
without some importance that the djaradars 
were themselves chakdars (vide Exhibit H 12 
and P. W. No. 2). 


Apart, then, from the use of the word 
jote in the judgment of the Deputy Collector 
in the first suit (Exhibit XI1V2) and 
in the decree (Exhibit XLV3) of the Munsif 
in the fourth suit and the use of the word 
“raryats” in the judgments of this Court 
(Exhibits XIII2 and XIII3), there is no 
foundation for the Subordinate Judge’s 
statement (which is in part the basis of 
his decision) that by the Courts the plain- 
tiffs had been recognised as ratyats. In 


` fact, it is now that for the first time the 


question oftheir status comes before the 
Courts for judicial determination. 


The question of recognition by Government 
may be next examined. In this matter 
the Subordinate Judge appears to rely on 
Exhibits III50 to 11152, also Exhibit 
11164. The last is the kabulzyat of the 
wjaradars Radhika Prasanna and Krista Prosad 
and is dated 20th March 1866. They 
undertake to respect the amalnamals 
granted by the zemindars prior to their tjara to 
settle the remaining lands with tenants, 
and to realise the rents according to law. 
In this document as placed before us we 
find no reference to razyats. The other three 
documents are also kabultyats of wtaradars 
December 192, 18:3 
and 1694. In these the zjaradars undertake 
to “realise rents from the racyats according 
to law.” This the Sub-Judge appa- 
rently reads as recognition or admission 
by Government that all the tenants in 
the mahal holding immediately under the 
war. dars, including, therefore, the plaintiffs, 
are raiyats. We venture to think that to put 
this interpretation upon these documents is 
preposterous. In the'settlement proceedings 
which had not concluded in 1889 and were 
never brought to a conclusion, the Revenue 
Authorities were contending, as we have 
already shown, that the plaintiffs and 
other chakdars ‘were tenure-holders, yet it 
is to be supposed that they bave here gone 
out of their way io specify their status as 
ratyats. Iu such documents any definition of 
the status of the tenants paying their rents to 
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the waradars is unnecessary and ratyats here 
can only mean tenants in- general. In 
fact the documents are on a common or 
standardised form (Form No. 6 of the 
Settlement Manual of 1£88), and it is 
common knowledge that such forms are 
seldom or never altered so as to bring 
them into conformity with tho actual 
facts in each individual case. In the receipts 
granted by Government since the estate 
came under khas management, t. e., since Ist 
April. 1895, no description of the nature of 
the tenancy is given, and we have been refer- 
red to no document, act or proceeding 
(other than the four kabuliyats) lending any 
support to the Sub-Judge’s finding that 
Government had recognised the plaintiffs as 
raryats, 

We may now consider the settlement 
proceedings under Regulation VII of 1822, 
which began in the year 187d. The re- 
settlement of the main Jalamutha estate was 
then in progress and the operations necessary 
to a regular re-settlement of the Jalpai 
Mahal also were, therefore, undertaken. 
Exhibit S, dated the 5th July 1576, is the 
roidad of the Deputy Collector in charge. 
Exhibit HS1l, a report on proposed rates 
-of rent submitted -by another Settlement 
Officer, shows that inasmuch as the pro- 
ceedings of 1876 were undertaken four 


years before the expiration of Radhika’ 


Prasanna's tjara, they were not brought 
to a conelusion. On. the basis of the 
work then done fresh proceedings were 
begun in 1881 and Exhibit H8 is the 
“rate report submitted on the 30th of Sep- 
tember 1888. Exhibit XXII7 of tbe 18th 
‘May 1889, paragraph 4, shows that even then 
the Settlement had not been concluded and 
the documents marked Exhibit IV, bearing 
dates in January and February 1888, show 
that the chokdars declined to sign the jama- 
bandiin which they were treated as tenure- 
holders, and their under-tenants described 
as raiyats with right of occupancy. No 
doubt it was because of the attitude of 
the chakdars that the proposed settlement 
was in fact never completed, but in this 
connection the Subordinate Judge should 
have observed that Regulation VII of 1822 
did not empower Settlement Officers to 
settle rents in the sase of tenants sub- 
‘ordinate to the settlement-holder and that 
the Reut Settlement Act (YIII of 1878) 
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intended tc supplement the provisions of 
the Regulation was répealed by the Bengal 
Tenancy Act which came into force on 
the Ist November 1&86. No inference 
adverse to Government is to be drawn 
from the fact that Government did not 
succeed in initiating a Record of Rights under 
the Bengal Tenancy Act before 1905 or in 
completing the same until 1910. 

The Subordinate Judge has made no 
reference to Exhibit S, but he has made 
use of Exhibit H8 to show, Ist, that in 
1272-73 the object and intention of Govern- 
ment was to make settlements with actual 
cultivators, z.-e., to create raiyati interest, 
and (2) to show that at that time (1883) 
the case of the under-tenants was not 
that they had secured amalnamahs from the 
original waradar Narayan Maiti and had 
been on the land from 1271 or 1272, but 
was that the subsequent zjaraders and their 
under-tenants had brought the lands under 
cultivation. Now in Uxhibit H8 in the 
3rd paragraph (the paragraphs are not 
numbered) the officer writes . . . “The 
Board of Revenue directed the settlement 
tc be made with the proprietors . . The. 
Collector accordingly wrote . . . tothe 
proprietors and also empowered them to 
let out the lands to cultivators. They accord- 
ingly made a settlement of many blocks of 
land with several persons who are now 
known as chakdars.” Ina subsequent para- 
graph (the 14th) he again writes: during . 
the zwaradari settlement the waradars were 
empowered to let out the lands to .culti- 
vators for the purpose of bringing them 
under cultivation. These ¢jaradars accordingly 
let out the Jands in blocks to chakdars, who 
in turn bave sublet in small plots to culti- 
vators who are called by the chakdars korfa 
raiyats. These persons oleared the ‘jungle 
and brought the land under cultivation. 
Some of the chakdars ara the actual culti- 
vators or cultivate the Jand through bhag 
chasis from whom they get half the produce 
in lieu of rent,” 

The original letter or order dated 20th 
June 1865 is -not forthcoming, but if the 
Settlement Officer intends to say and is 
right in saying that the words “to culti- 
vyators” were to be found therein and if we 
are to understand thereby that the Collector 
intended that the letting ont should be re- 
stricted to actual eultiyators of the soil, the 
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Subordinate Judge would bevright in say- 
ing that that would goto indicate that 
the purpose of Government was to create 
a raiyati interest, but in earlier references to 
this parwana or order (vide Exhibit XVIII 
of 13th March 1866, XV2 of 12th May 1866, 
XVI of 7th February 1876 and Exhibit S 
of 5th July 1876), wedo not find any such 
restriction" upon the authority conferred 
upon the zemindars, and after all, as we have 
already pointed out, it is their policy and 
not the polisy of Government that is 
material, It is next clear that in tne second 
paragraph above cited the Settlement Officer, 
if not making some confusion between 
“proprietors” and “djaradars,” is referring to 
the waradars Radhika Prasanna and Krishna 
Prosad and to the tenants whom by their 
kabuliyats (Exhibit 11153) they were 
empowered to settle on the remaining lands. 
In any case there is nothing here to support 
the Subordinate Judge in saying that the 
under-tenants at that time tried to make out 
that the zjarad rs themselves cultivated the 
lands. On the eontrary the Settlement 
Officer clearly states that the razyats of the 
chakdars (except in so far asthe chakdars 
were themselves actual cultivators) cleared 
the jungle. 


When we next turn to Exhibit S, the 
roidad dated 5th July 1876, we, in substance, 
find the Settlement Officer stating 
(doubtless as the result of the inquiries made 
in pursuance of the provisions of section 9 
of the Regulation) that in the years 1271 
and 1272 the waradar Narayan Prosad Maiti 
had let out the jalpui lands to tenants for 
bringing them under caltivation and that 
. these tenants had in fact brought the lands 
under cultivation by clearing jungle at their 
own costs. He, therefore, prepared a 
jamaband: classifying as occupancy ratyats 
those -tenants who though then under the 
chakdars had been in possession from before 
the formation of the chaks. With these 
materials before him we are at a loss to 
understand how the Subordinate Judge 
came to think or say either that the story 
now told by the defendant’s witnesses of 
their possession from the time of Narayan 
Maiti is a new invention or that the deci- 
sion of the Settlement Officer of that time 
(Bijoy Krishna Bose) was against them or 
most of them. The witnesses who speak of 
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filing documents before the Settlement Offiser 
(with one exception, D. W. No. 6) speak 
of Bijoy Krishna Bose and the measurement 
of 1282--1876, while the Subordinate Judge 
refers to khatians of. the measurement of 
1682. 

We shall now examine the kabulzyats 
(Exhibit III series) and the dakhilas or 
counterfoils (Exhibits I and IE series}. 
Of the kabuldyats wa find SI, of which 43 
are in favour of the plaintiff or the pre- 
decessors of the plaintiff in Appeals Nos. 473 
and 33 are in favour of the plaintiff in 
Appeal No. 94. OE the first lot 38 bear 
different dates in the years 1871 and 1872 
while 10 are ofthe years 1889 and 1890. 
Of those in Appeal No. 94 all are of the 
years 1871, 1872 and 1873. The settlements 
are, no doubt described as “korfa” settlements 
in respect of “korfa? jotes, but in the 
kabuliyats the landlords are not described as 
yatyats and in each case there isa covenant 
for renewal on the expiration of the term 
(Gfve years). The  plaintiffs-respondents 
would have it that “korfa” means the under- 
tenant of a rayat but that is notso. A “korfa” 
tenant igs a sub-lessee whether of a talukdar 
(the description givento Hara Bhusan) or 
of a raiyat, and as an instance of this we 
may refer to Exhibits IIT50 to 52 where the 
‘jaradars are forbidden to make “korfa” 
settlements, that is, to sublet. The tenants 
examined on bebalf of the plaintiffs, e.g., P. 
Ws. Nos. 11 and 25, when cross-examined on 
this point, say they do not know what is 
meant by “korfa,” Thus it is clear that 
these kabuliyats throw little or no light on 
the question and the same remark applies to 
the counterfoils (Exbibit II) and to the 
receipts (Exhibit I) in so far as they are 
receipts granted by the plaintiffs to their 
tenants. To the description of the mahal 
given on the receipts granted to the plaintiffs, 
“mahal raiyati khudkasht and pazkasht,” no 
importance can be attached. We would 
have then to assume that every tenant was 
of the same class. Moreover, these receipts 
are granted by ijaradars and the first waradars 
Radhika Prasanna and Krishna Prosad 
were themselves chakdars. 


We will now deal with the zara settle- 
ments effected with Narayan Prosad Maiti. 
The first of these was for the year 1271, and 
the second for the year 1272, The first 


415 


kabuliyat has not been produced and in this 
Court some comment on its non-production 
has been offered, more especially in view of 
the fact that in the plaint it was alleged 
‘that this settlement was in respect of jalkar 
or fishery rights only. We are informed 
from: the Bar that the document is not to 
be found, and in the Court below the loss 
of the document was evidently not questioned 
and. the case proceeded on that footing. 
From the references to the document to be 
found in the second kabuliyat, Exhibit NI, 
and in Exhibits S, H (8) and XV (1) it is 
‘clear that the first jara with Narayan Maiti 
‘like the second was of the lands of the jalpaz 
mahal. It is then pointed out that the kabu- 
liyat produced, N1 for 1272, is in respect 
only of the 8-annas share of the minor 
Gajendra Narayan, then under the Court of 
Wards. That isso, but though the kabulzyat 
in respect of the second 8 annas is not forth- 
coming, it is quite clear both from Nil and 
from the other papers above referred to that 
the settlement was in respect of the 16-annas 
estate. No doubt, as pointed out by the 
Subordinate Judge, by Exhibit NI no 
express power was given to Narayan Maiti 
to make settlements with tenants or to clear 
jungle, and as pointed out here, he undertakes 
to put no obstacle in the way of sultivation 
in 1273. But even if he has no power to 
grant leases to endure beyond the period of 
his own wara,aod also undertakes to give 
up quiet possession atthe end of his term, 
it is exceedingly improbable that an ijaradar, 
who pays a rent of Rs 4,800 in his first year 
and undertakes to pay Rs. 5,£00 in his 
second, has no cultivating tenants on the 
lands of his jara. Indeed, Exhibit NI 
speaks of terants, and the suggestion here 
is that the reférence is to the chakdars, But 
the first of tke amalnamahs did not come 
into existence until a month after the 
formal execution of N , and were not to take 
effect until the following year 1273, or the 
Amlé year 1274,. 

The amalnamahs (Exhibit F series) and 
the dakhilas [Exhibits B (46) to (49), B 
(67), B (94), B (135) and B (367)] dis- 
credited by the Subordinate Judge may be 
uext considered. We have already shown 
that there is nothing improbable, on the 
contrary itis highly probable, that under 
Maiti there were cultivating tenants on 
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the jalpai lands, We have also shown 
that the Subordinate Judge is wrong in - 
thinking that the assertions of possession 
from Maiti’s time are now made for the 
first time. Cultivating tenants do not 
leave their holdings simply because of a 
change in the personality or status of the 
rent receiver. The documents are pro- 
duced either by old men, who say they 
received them from Narayan Maiti, or by 
the descendants of the actual recipients. In 
the case of one [F (3)] the evidence of 
the witness Brojo Maiti (D. W. No. 12) 
does not appear very satisfactory and this 
amalnamah and the receipt with it (B 67) 
may be left out of consideration. So also, 
though we see no reason why it should 
have been forged, B 47 may also be ignored, 
as it is a receipt for grazing or pasturage 
rent and has no bearing on the present 
question of status. The others we have 
carefully examined and they appear to us 
to be genuine. The reasons given by the 
Subordinate Judge for disbelieving them 
are either trivial or erroneous. In the 
signatures the differences are such as will 
be disclosed on the examination of any two 
signatures of one and the same man. In 
his remarks on dates and years the Sub. 
ordinate Judge has overlooked that in this 
District the Amli year prevails. Thus though, 
speaking generally, in Government offices 
and in official documents we find dates 
in accordance with the Bengali era, in 
private documents the mid year, which is 
five months ahead of the Bengali year, is in 
use. Thus inthe ¿jaras (Exkibits Nleand 
11153: we find the Bengali year, while in 
the chakdars’ amaln mahs Exhibits VIL and 
KI) the dates are Amli dates. So with these 
receipts. Exhibit B135, criticised by the Sub- 
ordinate Judge, bears date 4th Magh 1273, 
that is, the Amli date corresponding with 
8rd Magh 1272 Bengali and the lth 
January 1866, when Narayan’s tijara had 
not expired. Similary, the hukummamah, 
Exhibit G of 1276, with the signature 
Hara Chandra Bidyabhusau divided by the 
seal, appears to us to be genuine, and 
so also do the dakhilas of the B series 
generally. Hxcept, however, in so far as 
they show long possession, they throw little 
light on the status, as then recognised, of 
the tenants, though in the bulk of them the 
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term “korfa” on which the chakdar plaint- 
iffs rely is to be found. We have already 
commented on the use and meaning of 
this word. Toclose this part of the case, 
we may lastly notice that of Narayan 
Maiti’s amalnamahs and dakhilas, F (4), F (5), 
F (7), F (8) and B (135) affect Appeals 
Nos. 473, F (2); F (9), B46 io 48 and B367 
apply to Appeal No. 94, F(1) and B49 
to Appeal No. 62, F (6) to Appeal No. 
59 and B94 to Appeal No. 61. 


This brings us to 
Thirty witnesses have been examined on 
behalf of the plaintifs. Their evidence 
generally is to the effect that the chakdars, 
personally or by their labourers, erected 
embankments, cut jungle, grew crops for 
some three years and then let out larger 
or smaller portions of their chaks to under- 
tenants. We have no doubt that the 
chakdars did erect embankments, more parti- 
cularly the larger embankments, intended 
for the protection of a whole block and not 
merely one under-tenant’s holding. We 
have also no doubt that they assisted in 
the cutting of jungle, but we think also 
that their labour and expenditure in this 
direction have in general been greatly ex- 
aggerated. Thus Kamala Kanta Manna 
(P. W. No. 20) in cross-examination admits 
that in his chak the cost of erecting bunds 
was not more than Rs. 50 and P. W. No. 15 
describes the jungle as bush jungle, which 
is what was to be expected on these 
jalpat lands used as they had been for 
years as a source for the supply of firewood 
for thé manufacture of salt. When, how- 
ever, they say thatthe chakdars found no 
tenants on the Jands and did not introduce 
tenants for the first three years, we are 
unable to believe them. We are in a 
position to check the statements of some 
of the witnesses by reference to the suit 
brought in 1867-c8 and decided on the 
3lst July 1867, corresponding with 16th 
Sraban 1274 B. N. and 17 Sraban 
14 4 Amli, The suit was for a palta 
and one of the questions was what 
should be the rates of rent. We there 
find [vide Exhibit XiV (1)] that the then 
plaintiffs, who are the predecessors in-in- 
terest of the plaintiffs in Appeals Nos. 59, 
60 and 62, stated that of their tenants 
one paid rent at the rate of Rs. 2 per 
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bigha. In the face of this document it 1s 
idle now for witnesses to say that in the 
chak or chaks in question in Appeals Nos. 
59, 60 and 62 there were no under-tenants 
before ‘S69, 

This is one of the three suits to which the 
Subordinate Judge refers as supporting this 
view of the oral evidence. The other two 
appear to be the one brought by Mohan 


Maiti (Exhibit XIII 8) and the one 
brought against Ekadasi Manna (Exhibit 
XIVI). Inthe last we find nothing bearing 


on the present question and in Exhibit XIIT 
3, though there is no doubt a statement 
that the holding had been improved by the 
plaintiff chakdar by the erection of embank- 
ments and the clearance of jungle, whether 
these improvements had been effected by 
the chakdar personally or through his 
under-tenants, was not considered and was 
not a question for consideration in that 
ease. We have already shown also that 
Mohan Maiti and Ekadasi Manna have no 
connection withthe chaks with which we are 
now concerned. 


Some 54 witnesses have been sxamined 
on behalf of the defendant to speak of 
their possession from the time of Narayan 
Maiti or from the beginning of thechaks. OF 
these 88 speak of settlement from and 
(or) payment of rent to Narayan Maiti. 
The 58 generally speak of clearing such 
jungle as they found on the land, tree- 
stumps or roots, bush jungle, grass, young 
plants and in some cases trees. The Sub- 
ordinate Judge has expressed the opinion 
that in the depositions of the witnesses 
examined after the 6th of March there 
are developments, but we find no change in 
the character of the evidence. Before the 
7th of March, that is to say, on the 6th 
only five witnesses had been examined. 
The first witness speaks of land taken in 
Ram Sandar’s chak (Appeal No. 59) in 
1811 and of l bigha 7 cuttas cleared by 
his father in Durga Prosad Acharjyas’s chak 
(Appeal No, 62). On the latter, he says, 
there were roots-or stumps, a few trees and 
some 10 to 25 plants, 1 or lb years old. 
The second witness says he took settlement 
in 1271, cleared 5; bighus and cut away 
50 to 60 trees. The third, fourth and 
fifth witnesses (Appeals Nos. 63, 94 and 62) 
say that there was only grass (in the case 
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of witness No. 4 grass and bushes) on the 
lands taken by them, and attribute the 
removal of heavier jungle to the workers 
under the Salt Agency for which these 
lands supplied fuel. The only distinction 
in fact between the evidence of the earlier 
and of the later witnesses is that the 
witnesses after the 6th were examined and 
cross-examined in much less detail. We have 
already shown that the other reasons given 
by the Subordinate Judge for disbelieving 
these witnesses are unsound. He has over- 
looked the absence of a rent-free period 
in the amalnamahs.of the chakdars. The 
settlements with Narayan Maiti (Exhibit 
N1) make the story of the defence witnesses 
probable and not improbable. Exhibit 8 
shows that the decision of the then Settle- 
ment Officer was not against them, and 
also that the story they now tell is not 
being told for the first time. As regards 
jungle clearing and erection of embankments, 
in the three suits to which the Subordinate 
Judge refers, there is nodecision or expression 
of opinion as between chakdars and under- 
tenants. ' To the recitals in the kabulzyais 
(Exhibit III series) which secure to the exe- 
cutants a right of renewal, we do not attach 
importance. In short, we believe that the 
evidence of the defendant’s witnesses is sub- 
stantially true and as we have already in- 
dicated [Exhibits F (3) and B (67) except- 
ed], we accept as genuine the amalnamahs 
and dakhilas which they produce. 


We bave now completed our examination 
of the evidence in so far as it affects more 
or less. all the appeals before us. We bave 
now totakeeach case separately and examine 
such evidence as there may be special to it. 

Apreal No, 473.— Here the area of the 
tenancy was estimated in 1273 Amid at 600 
bighas, was found on measurement to be 
1,166 and has now been surveyed at 1,235 
bighas, At the measurements in 18&2 the 
incomplete extracts from the khatians, which 
have been printed, show that in Kourkhali 
the chakdars had 12€ or more tenants, in 
Majuabera (part of Juktibasan) 17 or more 
[vide Exhibit XXI (1)], in Buraburi 38 or 
more [vide Exhibit XXI (4)], and in 
Juktibasan proper ont of 169 bighas 
under . cultivation 133 drghas were in 
the possession of tenants and 36 in the 
possession of the chakdw, At the 
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present survey only 73 bighas are in the 
chakdar’s own hands. His own witness (P. 
W. No. 1) says that the plaintiff has now 400 
tenants and only 50 JUrghas in his own 
eultivation and 50 in the occupation of bhag 
chasis (metayer tenants), whose status ae 
tenants he wishes to ignore. Of these ] 00 
bighas much, it appears, came into the. 
immediate possession of the+ chakdar by 
purchase at rent execution sales. The chak- 
dar in this case is a Brahmin; it appears 
that Hara Chandra was a Pandit and in 
the kabuldyats (Exhibit III) he and his 
successors are described as ftalukdars. Of 
the 28 witnesses who have been examined 
by the defendant with special reference to 
this case, 16 trace their possession to the 
time of Narayan Maiti. Of the amalzamahs 
and dakhilas of Maiti’s time, as we have 
already shown, four amalnamahs (xhibit 
F) and one dakhila apply to this chak. 
Exhibit G, the hukwmnamah of 1276, was 
granted by Hara Chandra. Of the other 
dakhilas (the B series) many are of this 
chak, and some 27, going back to the 
year 1275 and granted to four tenants, are. 
of the time of Hara Chandra, who died 
some time between dAgrahayan and Bhadra, 
1278 Ambi, Of the E series, conveyances. 
by under-tenants of their holdings, as the. 
jotes of occupancy raiyats, six (H6 to F9,.. 


Ell and 12) are of lands in this chak. The. 


25th Asar 1292 Ambi” 
earliest of these is dated wth July 1868 


16th Poush 1296 Ambi 

~~ December 1888! he 
purchaser is Akhya Narain Das, one of the. 
original chakdars in Nos, 59, 60 and 62. We- 
should say, however, that we attach very little- 
evidentiary value on the present question to 
the documents of the Ji series. On the 
evidence thus summarised, we have no doubt 
that in this case the lands were acquired 
for the purpose of coilecting rents and of 
bringing them under cultivation by the 
establishment of tenants and that the plaint- 
iffs are tenure holders. 

We should perhaps add that neither in 
this case nor in the other cases does the 
chakdar’s reservation for his own cultivation 
of some portion of the land acquired militate 
against our conclusion. 

Appeal No. 94.—In this case the present 
plaintiff Sib Prosad Missir was the ori- 
ginal chekdar, Of this chzk, estimated in 








and in one E9 o 
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1273 at 300, and measured by the tjaradars 
482, the true area is 538 bighas, OF this 
area 463 are in the chakdar’s own cultiva- 
tion and 468 are in the hands of tenants. 
From the incomplete extracts from the 
papers of 1882 that have been printed, we 
find that in the portion of his chak known 
as Maiuabera’ he had then as many as 36 
or more tenants, Of the 13 defence wit- 
nesses (excluding No. 12) who speak special- 
ly of this chak, five trace their possession 
to Narayan Maiti and two produce amal- 
namahs of his time—Exhibits F (2) and F 
(9). Of Narayan Maiti’s dakhilas three, ex- 
cluding B46, are to tenants in this chak. 
OF the other dakhilas of the series, 43 are 
of this chak. They were granted to three 
different tenants and go back in one case 
to 1274 Ambi, in another to 1288 and in 
the 3rd to 1292. Another tenant (D. W. 
No. 13), who does not produce dakhilas, 
speaks of forty years’ possession. Sib Prosad 
Missir has been examined. He admits that 
after the fourth year, when jungle cutting 
had been finished, he kept only 25 to 40 béghas 
in his own possession and let out the re- 
mainder to tenants. He alsois a Brahmin, 
describes himself asa lakherajdar, is con» 
nected by marriage with Bidya Bhusan and 
on the latter’s death became (vide Exhibit 
III series) karpardaz for his w.dow. Exhibits 
K (1) to K (3) show that in rent suits 
he described himself as a ‘falukdar,” Of 
the E series, 5 (El, El0 and WIS to 17) 
relate to lands in this chak. The earliest 


2nd Magh 1304 
is dated =!" TA bat in one, El4, the 


“January 1897 ? 
chakdar Sib Prosad is himself the purchaser. 


On all this evidence there can be no 
question that the plaintiff Sib Prosad Missir 
is a tennre-holder. 


Appeal No. 64. — Here the chak was esti- 
mated at 100, was measured 123 and has 
now been found to be 144 bighas, of which 
121 bighas are in the oceupation of tenants 
and the remainder lies unoultivated. Ex- 
hibit XVII (3) shows that at the survey 
of 3882, forty or more tenants were found 
on this land. One of the plaintiffs, Ashu- 
tosh, has been examined. He tries to 
make out, no doubt falsely, that of the 
tenants entered in the Racord of Rights, 
gome holding 30 to 32 biyhas are his bs- 
namidars. He ig a Kayastha, and a lakhe- 
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rajday and is the cousin of Dharanidhar 
(P. W. No. 2), son of the zjaradar Krishna 
Prosad, His Tahsildar (P. W. No. 4) tells us 
that he has fifty to sixty tenants in this 
Buraburi mauza and also owns five or six other 
mauzas, Raja Bar (P. W. No. 11) says he kas 
been tenant in this chak for thirty-six or 
forty years. Of the defence witnesses four give 
evidence with special reference to this case, 
Three of these (D. Ws. Nos. 8, 26 and 55) say 
they arein possession from thetime of Narayan 
Maiti and the 4th (D. W. No. 26) says that his 
holding is ancestral. All produce dakhilas, 
though none are of Narayan Maiti’s time; 
they go back to 1295, 1281, 1298 and 
1294. The evidence in this case also leads 
us, without hesitation, to the conclusion 
that the plaintiffs are tenure-holders. 

Appeals Nos. 59,60 and 62.—These three 
cases spring from one amalnamah covering 
an area estimated at 270 bighas but ascer- 
tained by measurement to he 470 bighas. 
The 67 bzeghas taken by the predecessor 
of the plaintiffs in Appeal No. 59 have 
now been found to be 77 bigh7s, of which 
27% are in the chakdars’ nij cultivation, and 
593 in possession of tenants. Lakhi Kanta, 
predecessor of the plaintiffs in Appeal No. 
62, obtained, it seems, 703 bighas and at 
the present measurement this has been 
ascertained to be 76 bighus, of which 59 are 
in the occupation of tenants and say 17 in the 
mi) cultivation of the chakdar. 

The plaintiffs in No. 60 (some of them 
being also plaintiffs in No. 62) are the 
purchasers of one-quarter of the share, 
142 bighas, that fell to Indra Narayan 
Kar, one of the original amalnomah holders, 
and their area is now a little less, 34 
bighas, held by the chakdars and by the 
tenants approximately half and balf. 


The 1882 measurement papers, in so far as 
they concern these three cases, hava not 
been printed, but the judgments [Exhibits 
XIII (2), XIV(1) and XIV (2)j in Suit No 5 
of 1£67-1868, decided in the First Court on 
8rd Joly 1867, show that even then the 
chakdars had on the land tenants of whom 
one paid rent at the rate of Rs. 2 per 
bigha. The witnesses who have been 
examined on the side of the plaintiffs with 
special reference to these three cases speak 
ganerally of the clearing of jungles, the 
erection of embankments, and the culti- 
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vation of the lands by the agency of hired 
labourers. One of the plaintifis (P. W. No. 7) 
in No. 62 saysthat the lands shown in the 
Record of Rights as in the possession of bhag 
tenants are in his own possession but we 
are not prepared to accept this statement. 
Witness No. 23 says that same four portions 
of ..the lands covered by this same amal- 
namah have been entered in the Record of 
Rights as raiyati. Though extracts from 
the record have not been produced we may 
accept this as correct, but the fact is not 
of much assistance to the plaintiffs, The 
areas appear to be small. 

Of the 10 defence witnesses who speak 
of the lands covered by this amalnamah, 
2.¢., of the three portions now in suit, eight 
speak of the settlements and possession from 
the time of Narayan Maiti, two of them 
producing amalnamahs [F (1) and- F (6)] 
and one receipt (B49). One other witness (D, 
W. No. 1) speaks of possession for forty years. 
Three of the witnesses produce receipts (B 
series) going back in one case to 1273 and 
in another .to 1299. 

Of the original grantees the eleven 
and the Kars are Brahmins, and britti- 
holders, 2.6., holders of lakheraj brahmatiar 
lands, Akshoy Narayan Das is also a 
lakherajdar, (vide P. W. Nos. 2 and 3) and 
the only cultivator Brindabon Maiti took 
only 18 bighas ont of the 470. 

In 1904 by Exhibit A, some of the 
plaintiffs in No. 59 created a permanent 
jote right in favour of the witness Nabin 
Sashmal, Of the E series of conveyances, 
one dated Ist Sraban 1302 1895 relates to 
lands in Appeal No. 60. These two pieces 
of evidence, being of conduct subsequent 
to the severance between the original co- 
sharers, apply only in the appeals specified 
in‘the case of each and as we have said, we 
attach little importance to the E series. 

On the whole evidence we are satisfied 
that in these three appeals also the tenancy 
created by the amalnamah of 1278 is a 
teniire. n 

Appeal No. 63—This relates to one 
Nasiram Naik’s chak or half share in an 
amalnamah purporting to cover 100 bighas. 
At the measurement of the ¢jarudars the area 
in Nasiram’s chak was found to be 105 
bigkas and has now been surveyed at 121 
biglas, of which about three bighas are 
uncultivated. 111 bighas are in possession 
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of tenants and 7 biéghas are in the chak- 
dar own cultivation. The present plaint- 
iffs are purchasers. in March 1908 in exe- 
cution of a mortgage decree against U mesh, 
the son of Nasiram. The chak is item No. 
5 in sale-certificate, Exhibit VIII. 

The khatians of 1882 have not- been 
printed, but from the originals we find 
that in 1882 only 49 ont of the 110 bighas 
were in the nij cultivation of the chakdars. 

The plaintiff and two other witnesses (P. Ws. 
Nos. 18 and 19) say that Nasiram, who was 
a Teli, personally and by labourers cleared 
jungles, erected embankments, and for some 
time cultivated the nij jote, There are now 
32 tenants on the chak. O£ the defence 
witnesses four speak of this chak. O£ these 
two attest their conveyances, Exhibits H2,3 
and 4. One (D. W. No. 6) proves that he and 
nine other tenants held-all the lands of this 
chak under Narayan Maiti and this is corro- 
borated by D. W. No. 3, who, it appears, was 
dispossessed by the chakdars in 1305 and re- 
covered possession by snit tvéde Exhibit D). 
Defence witness No, 15 speaks of his own 
possession from Maiti’s time. Two of these 
witnesses produce dakhilas (B series) which 
go back in one case to 1276 and in another to 
1282, 

The three conveyances of the E series are 
dated 1306, 1810 and 1312. 


In Exhibit Jl, a compromise in a suit dated 
24th March 1909, the present plaintiffs re- 
cognise a certain set of tenants as “ jotedars” 
and admit that their predecessors hadebeen in 
possession under his predecessors-in-interest. 

In our opinion in this case also the evidence 
makes it clear that the tenancy is a tenure. 


Appeal No, 61.—In this case the amal- 
namahs in favour of two persons covered 
nominally 25 bighus, but on measurement 
by the <zjardars was found to comprise 126 - 
bighas of which about 62 bighas were in 


‘the posssession of Narayan Manna, the pre- 


decessor of the present plaintiffs. The 
present survey gives just under 61 bighas, 
of which 35 bighas odd are in the nij culti- 
vation of the chakdars. 
The khatians of 1882 
printed. 
‘ Plaintiff Kamala Kanta Manna haa been 
examined. He is the brother of Narayan, 
and says he sublet for the first time twelve 
years after bringing the lands under cultiva- 


have not been 
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bighas. On the other hand, the witness 
Brojo Maiti (P, W. No. 22), whois Narayan’s 
brother-in-law, says that four tenants were 
given each a bigha or two, 2'4 years 
after the land had been brought under 
cultivation. Of the defence witnesses five 
speak of this chak. All say they hold lands 
therein, the area ranging from 14 to 8 
bighas. These date their possession from 
the time of Narayan Maiti, and one of them 
produces a dakhil: of his time (B94). 
The other dakhilas (B series) produced date 
back to 1297, 1281 and 1298, In Exhibit 
C, dated 26th January 1880, a decree on 
compromise in a suit brought by the defence 
witness No. 2, Panchoo Jana, we find the 
chakdars restoring the plaintiff tenant to 
possession of 4 bighas 18 esttas “in maurast 
jote right as before.” 

Both Narayan Manna and Sonatan Saont 
are kotbartas, that is, they are cultivators, 
both by class and occupation. Of the 126 
bighas, Narayan’s 62 were shared by him- 
self and his brother Kamal. 

This case is thos not free from diff- 

culties. On the one hand we have no doubt 
that on portions of his crak, as on other 
chaks, there were tenants, though generally 
of smal] area, in the time of Narayan 
Maiti, and that these tenants assisted in 
the clearing of jungle and in the erection 
of at least the snbsidiary embankments. 
We also find (Exhibit C) the plaintiffs in 
1880 recognising one of these tenants as 
an ,occupancy raiyat, that is, the tenant 
of a tenure-holder. 
l On the other hand, we find that the plaint- 
iffs and the original amalnamah-holders are 
men of the cultivating class and that of the 
holding two-thirds sven now is in their khas 
cultivation, 

On the whole, we think that in this case 
the Subordinate Judge was right in finding 
that the plaintiffs were racyats. 

We will now deal very briefly with the 
questions of law that have been urged. In 
the first place it has been contended, on 
behalf of the appellants, that the under- 
tenants of the chakdare are necessary parties. 
No doubt the status of the under-tenants 
is involved in the status of the ch kd rs and 
for that reason they may be considered proper 
parties, but we are unable to hold that they 
are essentially necessary parties, ° 
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tion and has now seven tenants on 21: 


Oa bshalf of the respondents, if is next 
contended that their status must be deter- 
mined by referance to the law as ib stood 
at the time when the tenansy was created, 
and that under the law prior to the enact- 
ment of the Bangal Tenancy Act, 1855, 
tenure-holder3 were persons who from the 
start wera placed inthe position of rent 
receivers. In other words, they say that in 
the Bengal Tenancy Act, section 5 (1), the 
words “or bringing it (z.e., the land) under 
cultivation by establishing tenants on it” 
introdvcad a change in the law. It is fo: 
this reason that they have sought zealously 
to show that they found their chaks 
vacant and that there were no ealtivating 
tenants thereon on or from the time of 
Narayan Maiti’s zjavus of 1271 and 1272. 
We have examined that evidence and have 
found that in factin every cise there were 
cultivating tenants in possession before the 
creation of the interests of the chakdars. 
Bat we are also unable fo accede to their 
contention in law. It is based upon the 
well-known judgment of Field, J., in 
Durga Prosonno Ghose v. Kali Das Dutt (1), 
but‘ we are not of opinion that that judg- 
ment embodies a complete exposition of 
the law as it then stood. On the contrary, 
we are of opinion that the definition con- 
tained in section 5 (1) of the Bengal Tenancy 
Ast merely formulates the pre-existing law and 
we may refer in this connection to the cases 
reported as Ram Mungul Ghose vw, Lukhee 
Narain Shaha (2), Midnapur Zemindary Co. 
v. Sham Lal Mitra (8) and Promoda Nath Roy 
y. Astr-ud-din Mandal (4). Weare further of 
opinion that the law enunciated in section 5 
of the Bengal Tenancy Act, except in so far 
as special or local enactments are saved by 
section 195, is applicable to all tenancies in 
respect of agricultural lands, whether created 
before or after the passing of the Act, 


In any.case, and whichever of the above 
views may be the true view of the law, 
we have found and find on the facts in each 
ease except in Appeal No. 61 that, in that 
view, the plaintiffs are tenure-holders, 

In coming to our conclusions we have 
not thonght it necessary to invoke the aid 


(1) 9 CLL. R. 419. 

(2) 1 W. RR. TI. 

(8) 6 Iud. Cas. 362; 15 C. W. N. 218, 
(4) IL Ind, Cas, 262; 15 C. W. N, 894, 
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of the presumptions created by section 103B 
(3) and section 5 (5) of the Act, but we should 
observe that we are not unmindful of 
them. In Appeal No. 61 we overrule the 
presumptions under section 103B. In the 
other cases it goes to support our findings. 
Similarly the presumption under section 5 
(5) fortifies our conclusions in Appeals Nos, 
473, 94, 64 and 63. 

In the result, Appeal No. 61 is dismissed 
with costs and the remaining seven appeals 
arë decreed and the suits out of which they 
arise dismissed with costs in both Courts. 

In the cross-appeal in Appeal No. 60 as 
to the rate of rent assessed on the holding 
there is no substance and that is also dis- 
missed. The cross appeals in the other seven 
eases necessarily fail. 

We assess hearing fees as follows:—In 
each of the Appeals Nos. 61 and 63, 
Rs. 150, in Appeal No, 62, Rs. 125, and 
in each of the Appeals Nos. 59, 60 and 64, 
Rs. 100. 

Appeal No. 61 dismissed; 
O her appe.ls decreed. 





LOWER BURMA CHIEF COURT. 
Civiu Revision No. 107 or 1916. 
February 14, 1917. 
Present:—~ Mr. Justice Maung Kin, 
EBRAHIM— Derenpant—Appricant 
VETSUS 
MOOSAJI AHMED & Co.—Putarntire— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115— 
Revision—~Fatlure to take into account material fact-— 
Material irregularity—Chief Court, power of inter. 
ference of. 

The Chief Court will not interfere with an 
erroneous finding of fact, unless the erroris due to 
the lower Corrt having failed to take into account 
some material fact in evidence. [p. 424, col. 2.] 

Ramrao v. Babaji, 20 B. 680; 30 Ind. Dec. (x. 8.) 988 
Zeya v. Mt On Kra Zan, 2 L. B. R. 3833, referred to. 

Where a Court imports into the consideration of a 
case its alleged knowledge of witnesses as habitual 
givers of false evidence or as persons who, for some 
reason or other, are not reliable, it acts improperly 
and with material irregularity. [p. 425, col. 1.] 

Haridas Dey v. Jooko Banneah,9 Bur. L, R. 324, 
referred to. 


' Mr. Khastgir, for the Applicant. 
Mr. J. R. Das, for the Respondent. 


JUDGMENT,—This is an application for 
revision of the judgment of the lower 
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Appellate Court reversing the judgment of 
the Court of first instance. 

The suit is one for the price of goods 
sold and delivered. The plaintifis-respondents 
alleged that they sold the goods in ques- 
tion to the defendant-applicant through 
one Syed Amir, who was his agent looking 
after his business in his absence. , 

The question to be decided is whether 
Syed Amir, bought the goods on his 
own acconnt or as the agent of the defend- 
ant. 

This is a question of fact. 

The lower Appellate Court found for the 
plaintiffs. 

This application is made upon four 
grounds of which it is necessary to discuss 
only two. 

The first of these is “that the lower 
Appellate Court erred in law in holding 
that the defendant-applicant was bound to 
pay for the goods purchased by Syed Amir 
in tbe absence of proof to show that Syed 
Amir was acting as agent of the applicant.” 
This ground would be tenable, if, as stated 
therein, there was no proof showing that 
Syed Amir was acting as the agent of 
the defendant. For, in that case it would 
be right to hold that the lower Court 
had come to its conelusions without any 
evidence and that it had thereby acted 
illegally and with material irregularity; 
see Shields v. Wilkinscn (1). But upon 
examining the evidence it was discovered 
that there was evidence on the point. The 
learned Pleader for the defendant then 
submitted that the evidence was not good 
enough, inasmuch as it was contradictory. 
Now, it is not open to this Court in 
revision to interfere with an _ erroneons 
finding of fact, unless the error was due 
to the lower Court haying failed to. take 
into account some material fact in evidence; 
see Ramrao v. Babaji (2), Zeya v. Mi On 
Kra Zan (3). J held, therefore, that there 
is no fourdaticn for the grcunés under 
discussion. 

The other ground is 
Appellate Court 


“that the lower 
erred in reversirg the 


oe 9 A. 898; A. W. N. (1887) 44; 5 Ind. Dee. (x, 8.) 


Wi 20 B. 680; 10 Ind. Dee. (N. 8.) 988, 
(3) 21. B. R. 333. 
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finding a sweeping remark that all the 
witnesses coming from the Akyab Bazaar 
must be disbelieved”. The.. first part of 
this ground is obviously unsound. The 
second part would be a good ground if 
the lower Court was guided in its decision 
‘wholly by its knowledge of the credibility 
or otherwise .of the ~ witnesses from that 
bazaar. For, then, it could be held that 
that Court acted improperly and with 
material irregularity in importing into the 
consideration of case its alleged knowledge 
of the. witnesses from that bazaar as habi- 
tual givers of false evidences or as persons 
who, for some reason or other, are not 
reliable; see Haridas Dey v. Jooko Bauneah 
(4). However, I am ‘unable to find that 
that Court was.so guided. The other 
reasons assigned by it seem to me to justify 
its finding, | 


The application is dismissed with costs. 


Application dismissed, 
- (4) 9 Bur. L, R, 324. i 


MADRAS HIGH COURT. 
Seconp CiviL Apprat No 57 or 1916. 
November 16, 1916. _ 
Present:—Mr. Justice Oldfield and 
Mr. Justice Phillies. | 
. MALLYAKKAL KATHIRI MUTTE 
MUSALIAR—Derenpant No. 2— 
APPELLANT 
versus 
PURATHAYIL PUTHIYAKATH KUTTI 
CHEKKUTTLI MUSALIAR AND 
OTHERS——-PLAINTIFFS AND Daerenpant No, 1— 


i RURPINDENTS, 

Landlord and tenant-—-Ejectment— Trespasser in 
adverse possession against both—Landlord not entitled 
io immediate possession under lease, whether can sue 
trespasser in ejectinent, 

Where the possession of a trespasser is adverse 
both to the landlord and the tenant, the landlord is 
not precluded from suing the trespasser in ejectment 
for enabling himself to fulfil his contract or obligation 
to give or restore possession to his tenant and the 
fact that the tenant refuses or is unwilling to sue 
jointly with the landlord, ought not to be allowed to 
prejudice the rights of the latter, [p. 426, col, 2; p. 
427, col. 1.] : 

Ambulavana Chetty v. Singuravelu Odayar, 15 Ind. 
Cas, 146; (1912) M. W. N. 669; Narainasawmy Naidu 


r 
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Yerramali v. Ram Krishnayu, 5 Ind. Cas 479; 33 M. 
499; 7 M. D. T. 119; (1910) M. W, N. 221 & 280, relied 
upon. 

Somat Ammal v, Vellayya Sethurangam, 26 Ind. Cas. 
347; (1915) M. W. N. 12: 16 M. L. 1. 582; 29 M, L. J, 
238; 1 L. W. 1047, distinguished. 

Molamal Illoth Krishnan Nambudri v. Secretary of 
State, 4 Ind. Cas, 30; 19 M. L, J. 347;5 M. L. T. 218; 
Ramanadan Chetti v. Pulikutti Servai, 21 M., 2&8, 
8 M. L. J. 121, 7 Ind Dec, (N. s.) 559, dissented from. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No, l of 1514, 
preferred against that of the District Munsif, 
Cannanore, in Original Snit No. 316 of 
1912. 

Mr. A. Sundaram, for the Appellant. 

Mr. C. Madhavan Nair, for the Respond- 
ents. 

JUDGMENT. 

OLDFIELD, J.—The facts in this case are 
stated fully inthe lower Appellate Court’s 
judgment: and I can deal shortly with 
the second defendant’s appeal against its 
decree granting a declaration, becanse on 
the memorandum of objections, I hold that 
the decree should heve been for possession. 


The second deferdant’s first contention 
is that a declaration should not have been 
granted, because none was asked for in 
the plaint: and Verasamt Gramani v. 
Ayyascamt Grumani (1) and Janaki Ammal 
y. Narayanasami Atyar (2) are relied on. 
Those cases, however, must he distinguished 
on the ground that in them the relief 
specifically asked for did not inelude a 


-declaration, whilst here the prayer is not 


only for possession, but also for the 
establishment of the invalidity of the 
kanom: on which ihe sesond defendant 
based his right to hold the property. The 
fret. that plaintiffs paid the additional 
Court-fee for a declaration, cnly when 
on . to do so, cannot affect the 
validity of their claim. This objection to 
it, therefore, fails. It 1s not shown how 
they became aware of the title set up by 
the second defendant adversely to them 
at any time earlier than six years before 
they sued. Their suit was, therefore, in 


(1) I M. H. O. R. 471. 

(2) 37 Ind. Cas. 161; 831 M. L. J. 225; 20 M. L. T. 
168; 14 A. L. J. £97; (1916) 2 M. W. N. 188; 20 0. W. 
N. 1323; 39 M. 634; 18 Bom. I. R. 856; 24 C. L. J. 309; 
4 Į. W. 530 (P. C.), 
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time. No other objection to the lower 
Appellate Court’s decree has been sustained 
by the second defendant. His appeal is, 
therefore, dismissed with-costs. 


Plaintiffs’ memorandum of objections 
is first against the lower Appellate 
Court’s omission to grant a declaration in 
respect of Hxbibit IIT as well as Exhibit I. 
it is admitted that the same considerations 
apply to both documents. If necessary, 
plaintiffs would be entitled to suzceed on 
this point, 


Their main objection is, however, to the 
refusal to them of a decree for possession. 
The position is shortly that, as the lower 
Appellate Court found, one Mammad obtained 
a lease from plaintiffs entitling him to 
hold for five years from the date on which 
he recovered possession from the second 
defendant. He succeeded against the second 
defendant in two Courts, recovering posses- 
sion and obtaining from plaintiffs Exhibit 
XI, entitling him to retain it until March 
1916; and he has not, the lower Appellate 
Court found, relinquished his right under 
that document. He, however, was ousted 
by second defendant in execution of his 
decree in the second appeal, with which 
the litigation between them closed. The 
lower Appellate Court refused possession 
to plaintiffs on the gronnd that the right 
to if at the date of suit was | not with 
them, but with Mammad., 


The law relating to the landlord’s right- 


to sue a trespasser in ejectment during 
the currency of a lease is dealt’ with 
exhaustively in the judgment of Sundaram 
Aiyar, J., in Ambalavana Chetty v. Singaravelu 
Odayar (3), and the exposition of it 
therein, so far as it is relevant for the 
purpose of this case, is consistent with the 
later decisions in Narainasawmy Naidu vy. 
Yerramalt Ram Krishnaya (4) and Somat 
Ammal v, Vellayya-Sethurangam (5). I accept 
the result of these cases, at least in so far 
as if amounts to a recognition of exceptions 
to the general rule that a plaintiff suing 
in ejectment must establish an unqualified 


(3) 15 Ind. Cas 146; (1912) M. W. N. 689. 

(4) 6 Ind. Cas. 479; 33 M. 499; 7 M.L. T, 
(1910) M. W. N. 221 & 280. 

(5Y 26 Ind. Cos. 347; (1915) M, W. N. 12; 16 M.L, 
T, 582; 29 M. L. J. 233; 1 L. W. 1047, i 
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right to immediate possession; and of one 
such exception as constituted by the case 
of a landlord suing, like plaintiffs, to enable 
himself to fulfl his contract to give or 
restore possession to his tenant. So far as the 
decision in Molamal Illeth Krishnan Nambudri 
v. Secretary of State (6) conflicts with 
this conclusion, I would respectfully decline 
to follow it; and in Ramanadan Chelti v. 
Pulikutti ervat (7) the special cireum- 
stance that the tenant colluded with the 
trespassers and acquiesced in their invasion 
of his right is a sufficient ground of 
distinction from the present case, in which 
on the findings, it must be taken that the 
plaintiffs’ objection to Mammad is un- 
impaired. The lower Appellate Court in 
dealing with Somat-Ammal v. Vellayya 
Sethurangan (5) has referred to one defence 
contemplated therein as available to the 
trespasser, that he ig entitled to possession 
under a title paramount to that of the 
landlord and tenant, and to the second 
defendant’s contention that he holds still 
under Exhibit O from the original kanomdars 
of plaintiffs’ tarwad, whose redemption 
originates these disputes. But this is 
unsustainable. For the tenancy under 
Exhibit © ended in 1903, and the second 
defendant has throughout these proceedings 


based his right to possession only on 
Exhibit I. In these circumstances the 
conclusion justified by authority is that 


plaintiffs, when they sued, were entitled 
to claim possession. The memorandum of 
objections must, therefore, be allowed in 
this respect, the lower Appellate Court’s 
decree being set aside and that of the 
District Munsif restored with costs through- 
out. 

Puiuies, J.—I agree and have little to 
The decision in ‘Ramanadan Chetti 
v, Pulikutti Servat (7) is frequently quoted 
as authority for the broad proposition 
that in no circumstances can a landlord 
evict a trespasser when he is: not himself 
entitled to immediate possession owing to 
an outstanding lease or mortgage to another 
but, in my opinion, that decision does not 
go quite so far, but should be applied 
only to the facts of the case it decides. 


(6) 4 Ind. Cas. 30; 19 M. Ta J, 847; 5 M. L, T. 213, 
(7) 21 M. 988; 8 M. G. J, 121; 7 Ind. Dee. (N. 8.) 
559, : 


y 
+ 
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In that case -the tenant was colluding. 


with the trespasser, and consequently the 
tenant, who was really entitled -to posses- 
sion, was unwilling to allow the landlord 
to recover. The possession of the trespasser 
was in a sense possession of a licensee 
under the tenant, and against merely a 
licensee, a. landlord- naturally- has no right 
to possession. When, bowever, as in the 
present case, the possession of the trespasser 
is adverse both to the landlord and the 
tenant, the position is entirely different, 
and I can see no reason why a landlord, 
who is bound to give and restore 
possession to his tenant, and is liable in 
damages if he fails to do so, should be 
precluded from evicting a mere trespasser 
in order to put himself in a position to 
perform his obligations. The fact that the 
tenant refuses, or is unwilling, to sue 
jointly with the landlord ought not to be 
allowed to prejudice the rights of the 
latter, The view taken by me is supported 
by the cases reported as Ambalavana Oheity 
y. Singaravelu.Qdayar (8), Somat Ammal 
v. Vellayya Sethurangam (5! and Naratna- 
sawmy Naidu v. Yerramalt Ram Krishnaya 
(4), in the former of which the correctness 
of the decision 
Pultkuttt Servai (7) is also doubted. 

Í Appeal allowed. 
ve R P. 


MADRAS HIGH COURT. 
Sgeconp Civic APPRAL No, 2137 or 1914. 
September 18, 1916. 

Present:—Mr, Justice Spencer and 

Mr. Justice Phillips. 
ANNAMALAI PATHAN AND ANOTHER— 
DEFENDANTS Nos. 3 AND 4—~APPALLANTS 
VETSUS 

MUTHU VIJAYA RAGHUNATH 
MUTHUKUMARA VANANGAMUDI 
VELUVETTI THEVAR AND otarrs— 

PLAINTIFF AND Derenpants Nos. 1, 2, 


5, 6 AND 7— RESPONDENTS. 

Hindu Law— Joint family— Suit on mortgage— 
Mortgage interest common to family on death of mort- 
yagee—Manager, maintainability of suit by—Civil 
Procedure Code (Act V of 1908), 0, FII, v1, 


in Ramanadan COhetit v.’ 


- Court found against them on the facts. 


Obditer.—-Where, on the death of a zemindar who 
held certain properties as a mortgagee, his successor 
sued on the mortgage and it was objected that the 
suit was not maintainable without the joinder of 
the plaintiff's brothers as plaintiffs: 

Held, on the facts, that, as the property was part 
of the impartible zemindazi, the plaintiff was entitled 
to maintain the suit. [p. 427, col. 2.) 
|. Obiler.—Assuning that the mortgage interest wus 
common to all the descendants of the original mort- 
gagee, the plaintiff was still entitled to suo as the 
manager of the family on behalf of all the mombers 
without joining them as plaintiffs. [p. 427, col, 2.] 

Kishen Parshad v. Har Narain Singh, 9 Ind. Cas. 
739; 33 A. 272: 15 ©. W. N. 321 (P.0.); 8A. L. J. 
256;9 M. L. T. 343; 21 M. L. J. 878 13 © L. J. 345; 
13 Bom. L. R 359; (1911) 2 M. W. N. 395; 38 I. A. 45 
and Sheikh Ibrahim Tharagan v. Rama Atyar, 10 Ind. 
Cas. 874; 35 M. 685; 21 M. L.J, 508; (1911) 1 M. 
W. N. 442, followed. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Tanjore, 
in Appeal Suit No. $12 of 1918, preferred 


against that of the District Munsif, 
Pattukottai, in Original Sait No. 429 
of 1912. 


Mr. 0. V. Anantakrishna Adyar, for the 
Appellants. 

Mr. T. R. Venkatarama Sastriar, for the 
Respondents. 


JUDGMENT.—The appellants, who be- 
long to the family of the mortgagors, have 
taken the objection that the plaintiff, who 
is the present zemzndar, ought to have joined 
his brothers as plaintiffs in suing on the 
mortgage executed in the late zemindar’s 
favour. Even assuming that the property in 
question was common to all the descendants 
of the original mortgagee, the plaintiff as 
the managing member of the family would 
be entitled ‘to sue on behalf of all the 
members without joining them as plaintiffs. 
Vide Kishen Parshad v. Hur Narain Singh (1) 
oy Sheikh Ibrahim Tharagan v. Rama Azyar 
2). 

But in this case the plaintiff produced 
some evidence that the property was part of 
the impartible zemindart and as the de- 
fendants failed to rebut this, the lower 
The 


(1) 9 Ind. Cas. 739; 33 A. 272; 15 0. W, N. 821 
(P.0.);8 A. L.J. 256;9 M. L. T. 343; 20M. L.J. 
878; 13 O. L. J, 845; 13 Bom. L. R. 839; (1911) 2 M. 
W. N. 395; 38 I A. 45, 

(2) 10 Ind Cas. 874; 35 M. 635; 21 M. L. J. 503; 
(1911) 1 M, W. N. 442 
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s2cdnlanpeal fails and is dismissed with 
costs. 
Appeal dismissed. 
V.R.P. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civin Appeat No. 231 or 1916. 
February 14, 1917. 

Present:— Pandit Kanhaiya Lal, A. J. ©. 
BANS GOPAL AND OTHERS— DEPENDANTE — 
APPELLANTS 
versus 
Shahzada BASDEO SINGH—Ptaintirr 
—-RESsPONDENT. 

Limitation Act (IX of 1908), Sch. J, Art. 120— 
Declaratory suit—Limitation, commencement of— 
Adverse order, final. 

Where a notice of ejectment issued by the plaint- 
iff against the defendant is cancelled by the Revenue 
Court and the plaintiff sues for a declaration that the 
defendant has no proprietary or under-proprietary 
rights in the land, the period of limitation for the 
suit begins to run from the date of the adverse order, 
but so long as that order is sub judice or is being 
challenged by an appeal to a higher Tribunal, limita- 
tion cannot be deemed to run from the date of the 
order, because the order still forms the subject of 
appeal toa Tribunal which has the power to set it 
aside. In sucha case the cause of action acornes 
when the adverse order is made final, [p. 428, col. 2.] 

Thakur Chhatardhari Singh v. Bhagwan Din, T Q. 
C, 187, Rajagopalan v. Kasivasi Somasundara Thambi- 
ran, BOM. 8:6; 17 M. L. J. 149, referred to. 


Appeal from the decree of the District 
Judge, Rae Bareli, dated the 24th March 
1916, upholding that of the Snbordi- 
nate Judge, Rae Bareli, dated the 27th 
January 1916. 

Babu Bisheshwar Nath Srivastava, for the 
Appellants. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent. 

JUDGMENT.—The  plaintiff-respondent 
filed a suit against the defendants-appellants 
for a declaration to the effect that the latter 
had no right, proprietary or under-proprietary, 
in the land in suit. The Courts below 
found that the defendants-appeliants had 
no proprietary or under-proprietary right 
in the said land and decreed the claim. 
The only contention urged on behalf of 
the defendants-appellants in this appeal is 
that the suit ought to have been brought 
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under Article 120 of the -Indian Limita- 
tion Act (IX of 1908) within six years 
from the -date when the notice issued by 
the plaintiff for the ejectment of the 
defendants-appellants was cancelled by the 
Assistant Collector. 

It appears that the judgment of the 
Assistant Collector, cancelling the notice on 
the ground that the present defendants- 
appellants were under-proprietors, was 
passed on the 12th Febrnary 1909. From 
that judgment there was an appeal to the 
Commissioner, which was dismissed on the 
“Oth May 1909. There was a further 
appeal to the Board of Revenue, which 
was similarly dismissed on the Ist Decem- 
ber 1£09. The contention of the learned 
Counsel for the defendants-appellants is 
that the limitation began to run from the 
12th February 1909 and that the suit 
brought by the plaintiff-respondent on the 
Ath June 1915 for a declaration that the 
defendants-appellants had no proprietary 
or under-proprietary right in the land, 
forming the subject of the notice, was 
barred by time. 

Ordinarily as pointed out in Thakur 
Ohhatardhart Singh v, Bhagwan Din (1) 
the period of limitation for such a suit 
begins to run from the date of the adverse 
order; but so long as that adverse order is 
sub judice or is being challenged by the 
person against whom that orcer has been 


passed by an appeal to a higher Tribunal, 


the limitstion cannot be deemed to run 
from the date of that order, because that 


order still forms the subject of an appeal- 


to a higher Tribunal], which has the power 
to set it aside. So long as it is open to 
a person, against whom an adverse order 
has been passed, to get it. set aside on 
appeal and he is taking the necessary steps 
to get it so set aside, he cannot be driven 
to bring a regular suit for a declaration 
of his rights. The effect of filing an 
appeal in such a case is to re-open the 
question of the propriety of the notice of 
ejectment and to make it once more sub 
judice perding the devision of the appeal. 
The right to sue in such a gase consequently 


‘acerues when the adverse decision is finally 


made merging the previous one, and the 
suit of the plaintiff in the present instanze 


was not, therefore, barrel by time., In 
(1) 7 0. 0.187. 
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Rajagopalan v, Kasivasi | Somasundara 
Thambiran (2) the effect of filing an appeal 
was similarly considered fo render the 
decision forming the subject of appeal sub 
judice so as to justify the plaintiff’s wait- 
ing for the result of the appeal before 
seeking his redress by a separate suit. 

The appeal fails and is dismissed with 
costs. ii 


Appeal dismissed. 
(2) 30 M. 316; 17 M, L. J. 149. 





MADRAS HIGH COURT. 

ÅPPEAL AGAINST ORDER No. 4 or 1915. 

October 26, 1916, 
Present:~ Mr. Justice Oldfield and 

Mr. Justice Seshagiri Alyar. 

P, V. ALLAPICHAI— Petirionsr— 

APPELLANT 
VETEUS 
KUPPAI PICHAI ROWTHER AND OTHERS 


a UGUNTER. PETTTLONERS—~ RESPONDENTS, 

Provincial Insolvency Act (ILI of 1907), ss. 46 (+), 
22, 52—~Recetver, whether Court—-Application, dis- 
missal of, by Receiver-—District Judge confirming order 
— Appeal, whether lies, 

An Official Receiver is nota Court subordinate toa 
the District Court within the meaning of section 46 
(1) of the Provincial Insolvency Actand an order of 
the ‘District Court confirming that of the Ofticial 
ie is not final. [p. 480, cols. 1 & 2; p. 481, col. 
2. 

An appeal will, therefore, lie to the High Court from 
un order of the District Judge confirming that of 
the Official Receiver dismissing an application for 
adjudication. [p. 43], col. 2; p. 482, col. 1.) 

augham, Ea parte, Maugham, In re, (1888) 21 Q. B. 
D. 21; 67 L. J. Q. B. 457; 59 L. T. 258; 36 W. R. 846; 
5 Morrell 152; Wynne-Finch v. Chaytor, (1603) 2 Ch. 
475; 72 L. J. Ch. 723; 89 L. T. 123; 52 W. R. 24; 19 7T. 
L. R. 68t; Daglish v. Barton, (1900) 1 Q. B. 284; 81 
L. T. 551; 68 L. J. Q. B. 1044; 48 W. R. 50; Chappan 

v. Modin Kutti, 22°M. 68: SM. L. J. 281; 8 Ind, Dec. 
(N. 3.) 49; Ohidambaram Chetly v, Nagappa Chetty, 16 
ind. Cas. 820; 38 M 15: 24 M. L, J. 78, Duraisami 
Atyangar v. Meenakshi Sundara Aiyar, 25 Ind. Cas, 
610: 16 M. L. T. 246; (1914) M. W. N. 831, Thakur 
Prasad v. Punmo Lal, 20 Ind. Cas. 678; 11 A. L. J. 6C3; 
85 A. 41(; and Mool Chand v. Murari Lal, 21 Ind, 
Cas. 402; 11 A. L. J. 979: 36 A. 8, referred to. 

Bava Jeer Chetty v, Bava Rangasawmi Chetty, 12 
Ind. Cas 618; (1911) 2 M. W. N. 480; 10 M. L. T, 433; 


22 M, L. J. 52; 36 M. 402; Girwardhari v. Jai Narain, 


7 Ind. Cas, 39; 7 A. L. 835; 82 A. 645, distinguished, 
Appeal agaitst the order of the District 
Court, Ramnad at Madura, in Civil Miscella- 
necus Appeal No. 21 of 1918, preferred 
against that of the Oficial Receiver, Rampad 
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at Madura, 
of 1912. 


Messrs. B. Sztarama Raoand S. R. 
swami Aryar, for the Appellant. 
Mr. E. Bashyam Azyangar, for the Respond- 


in Insolvency Petition No. 17 


Muthu- 


JUDGMENT. 


OLDFIELD, J.—Thisis an appeal against 
the order of the District Judge of Ramnad, 
rejecting an application under section 22, 
Provincial Insolvency Act, to revise the 
order of the Official Receiver of his district, 
dismissing the appellant’s application to be 
adjudicated insolvent. 

The preliminary objection has been taken 
that such an order is not appealable. The 
objection is supported onthe ground that 
the Official Receiver is a Court subordinate 
to the District Court and that the 
decision of the latter in appeal from 
him is final under section 46 (1), The 
questions are, whether the Official Re- 
ceiver is a Court and whether an ap- 
plication under section 22 against his 
decision is an appeal. If they are 
answered in the affirmative, if would, in my 
opinion, follow that be is a Court subordi- 
nate to the District Court. I deal with 
each question, as far as possible, separate- 
ly, although they must be dealt with to 
some extent on common grounds. i 

As regards the first, it is greatly against 
respondent’s contention that neither 
Official Receivers nor Receivers under the 
Act generally are expressly included in any 
definition of Court, “the Court” or “the 
District Court” which the Act con- 
tains. If then they are to be treated as 
Courts, it must be by implication from the 
provisions regarding their duties and the 
character of their orders; and argument 
has accordingly been based on section 52 
(2). That provision does not apply to one 
portion of the Official Receiver’s duties, 
those which he performs in exercise of 
the powers which an ordinary Receiver 
possesses under section 20, which are 
merely the execntive acts of an officer 
of the Court and which need no more be 
supposed subject to appeal (in the strict 
sense) than those of any Receiver appointed 
under the Civil Procedure Code. The proyi- 
sion applies only to the exercise by the-Official 
Receiver cf the Court’s powers, which 
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can be delegated to him under section 52 
(1). No doubt those powers, which include 
such a refusal to pass: an order of adjudi- 
cation as is in question before us, are of 
a judicial character; and respondent relies 
on the fact that under section 52 (2) 


“an act done or order made in their 
exercise is to be deemed an act of the 
Court.” But that wording seems to 


me rather to support appellant’s contention 
that the Offisial Receivers judicial acts 
and orders have a judicially binding autho- 
rity, not intrinsically, but only derivative- 
ly in consequence of the character attach. 
ed to them by legal implication, as acts of 
the Court, not of a Court, as respondent’s 
argument requires, 

The wording of section 52 (2) reproduces 
with one qualification, to which I return, 
that of section 99 (1) of the English Bank- 
ruptcy Act of 1853, which was in force 
when the Provincial Insolvency Act was 
passed; and its effect is to make the 
decisions of the Official Receiver authorita- 
tive and appealable as decisions of the Court 
under which he works, like those of the Regis- 
trars of Courts in England. Vide Maugham, Eg 
parte, Maugham, In re (1). The qualification 
above referred to consists in the provision that 
the Official Receiver’s decisions shall bave this 
authoritative character subject to the appeal 
to the Court provided by section 22, the 
wording of which follows that of the 
English section 90. Section 90, however, 
provides for a right of application to the 
Court in order to displace the acts or 
dscisions of the Official Receiver or trustee, 
which are of an executive character and, 
with one exception (the dispnaal of proofs 
of debts), correspond with those of a Receiver 
under the Indian Act section 20. The conclu- 
sien is, thatin India the Official Receiver with 
delegated powers combines the functions 
of the English Receiver or trustee and 
Registrar, and that the procedure under 
section 22, which in England is applied 
only to the acts and decisions of the former, 
has been applied by the Indian Act to 
those of an Offical Receiver who fills both 
capacities. When the procedure under 
section 22 was not in its origin of the 
nature of an appeal against a Court’s 
order and when it need not be treated 


(1) (1888) 21 Q. B. D. 21; 57 L. J, Q. B. 487; 59 L. 
T. 263; 36 W. R. 840; 8 Morrell 152. 
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as providing one in cases in which 
the Official Receiver’s proceedings under 
section 20 are in question, it is difficult 
to hold that its nature is changed, 
when itis applied to the desisions covered 
by section 52 (2). As the Bankruptcy Act 
contemplated no application to the Court 
against a Registrar’s decision, direct Eng- 
lish authority for this view is not to be 
expected, But the analogy between the 
decisions of an Official Receiver in India 
and those of an Official Referee with regard 
to the English Order XL, rule 6, is, as 
respondent contends, close; and it was 
held in Wynne-Finch v, Chaytor (2), over- 
ruling Daglish v. Barton (8) cited by respond- 
ent, that an application to displace the latter 
was not an appeal. 

Other support for the same conclusion is 
afforded, to return to section 45 of the 
Provincial Insolvency Act, by the considera- 
tions that (1) section 22 occurs in a different 
portion of the Act from section 46 and is not 
referred to in it, although the period of 
limitation specified in the former differs from 
that in the latter, and (2) if respondeni’s 
contention be accepted, section 46 provides in 
clause (1) for the anomaly of a second 
appeal to the District Court from the 
Official Receiver’s decision without restriction 
of the grounds on which it can be taken. 
There is on the other hand no doubt of 
the fact that an application under section 22 
is referred toin section 52 ‘2) as an appeal. 
But the difficulties already referred to in 
the way of strict construction of the term 
are such that an interpretation of it” im 
one of the ways enumerated by Subra- ` 
mania Iyer, J., In Chappan v, Moidin Kutti 
(4) or as it was used loosely by the learned 
Judge in Daglish v. Barton (8) must be 
preferred. The considerations referred to, 
especially that regarding limitation, in my 
Opinion, justify a decision in appellant’s 
favour, that an application under section 22 
is not an appeal. 

An authority also supports this view. In 
Ohidambaram Chetty v. Nagappa Chetty (5) an 
application under section 22 is, no doubt 


723,69 L. I. 
68 L. J. Q. B. 


(2. (1903) 2 Ch. 475; 72 L. J. Ci. 
12°; 52 W. R 24 19 T. L. R. 631. 

(3) (1900) an B. 284; 81 L. T, 551; 
104:1; 48 W. R. b 

(4) 22 M. 68; Ai L. J. 231; 8 lund. Dec, (x s.) 49. 

(8) 16 Ind. Cag. $20; 38 M. 16: Z4 M, L. J, 78, 
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described as an appeal. But nothing turned 
on thedescription. In Duratsami Atyangarv 
Meenakshi Sundara Atyar (6) and Thakur 
Prasad vy. Punno Lal (7) it was held that an 
application uuder section 48 was not an 
appeal, In these circumstances I hold that 
the preliminary uvbjection is unsustainable and 
turn to the merita, 

Appellant’s "application to be adjudicated 
insolvent was dismissed by the Official 
Receiver, and the lower Ooart upheld 
the dismissal on the grounds that he had 
no realizable assets that he might be conceal- 
ing his accounts, some ready cash and 
some outstandings in the Strait Settlements, 
which he first mentioned in his examination, 
that he was not likely eventually to get 
his discharge, and that, therefore, his petition 
was an abuse of the process of the Court. This 
conclusion is, in my opinion, based on a miscon- 
caption of the objects of insolvency procedure. 
It is supported by the lower Court by reference 
to Bava Jeer Chetty v. Baca Rangasawm?t Chetty 
(8), in wheith Gérwardhari v, Jai Narain (9) 
is followed. But both those decisions 
contemplate refusal of adjudication only in 
exceptional cases, the second referring 
explicitly to instances in which that 
course was upheld; and the present case 
in no way resembles any of them. In 
these circumstances the appeal must be 
allowed, and the orders of the lower Court 
and Official Receiver be set aside, the 
latter being directed to restore the petition 
to file, pass an order of adjudication and 
take further proceedings in accordance with 
law. No order as to costs here or in the 
lower Court, 

SesHaciri Alyar, J.—The District Judge 
of Ramnad transferred the petition of a 
debtor to be adjudged an insolvent to 
the Official Receiver. ‘The petition was 
dismissed. On appeal, the Distret Judge 
confirmed that order. The debtor has 
preferred this appeal to the High Court. 
Mr. Bashyam Aiyangar took a preliminary 
objection on behalf of the respondent 
that the appeal does not lie, 


(8) 25 Iud. Cas. 610; 16 M. L. ‘I. 246; (1914) M. W. 


E 20 Ind Cas, 673: 35 A. 410; 11 A. L. J. €03. 


(R) 12 Ind Cas. 618; 22 M. L J. 52; (1911) 2 M. 


W. N. 480; :O M L. T. 433; 36 M. 402. 
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His contention was that under section 46 
of the Provincial Insolvency Act, the decision 
of the District Judge on appeal is final 
and that no second appeal is allowable. The 
point for decision is whether the appeal 
contemplated by section 46 covers one from the 
Official Receiver to the District Judge, The 
language employed in clause (2) of section 
92 lends support to the contention of the 
learned Vakil, But on turning to section 22, 
we find that an application is spoken of 
to revise the order of the Receiver and 
not an appeal, It looks as if the words 
“subject to the appeal to the Court provided 
for by section 22” in clause (2) of section 52 
have been used per incurzam. 


Mr. Sitarama Rao drew our attention 
to the fact that section 45 provides for an 
appeal by the person aggrieved against “an 
order made in the exercise of insolvency 
jurisdicion by a Court subordinate to the 
District Court.” I do not think that an 
Official Receiver can be said to be a Court 
subordinate to the District Court. Section 2 
(g) read with the proviso to section.3 (1) 
makes it clear that the Courts referred to in 
section 46 are those on whom the Local 
Government had conferred insolvency juris- 
diction. 


Another argument of the learned Vakil 
for the appellant related to the period of 
limitation provided by clause (4) of section 
46. Thirty days and ninety days are res- 
pectively the period of limitation for appeals 
to the District Court or to the High Court, as 
the case may be If appeals from Official 
Receivers were within section 46, there can 
be no necessity for making a special 
provision in regard to them, as has been 
done in section 22, by shortening the period 
to twenty-one days. It is, therefore, clear 
that section 46 does not cover appeals from the 
Official Receiver. The language of section 
86 of the Presidency Tuwns Insolvency Act 
confirms this conclusion, Unlike section 
22 of the Provincial Insolvency Act, it speaks 
of an appeal from the decision of the Official 
Assignee, Thisis apparently because thehegis- 
lature has given more powersto the. Official 
Assiguee and has clothed him with greater 
judicial responsibility than the Official 
Receiver. Tt is noteworthy that under the 
Insolvent Debtors Act, before the Pre- 
sidency Act of 1909 was passed, an applica. 
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tion was spoken of to revise the Official 
Assignee’s order and not an appeal. l 

Further, under the [notification of the 
Government, there ean be an Official 
Receiver ina Munsif’s Court, Under sec- 
tion 22 this Officer’s orders are revisable by 
the District Munsif. Against that an 
appeal wonld lie to the District Judge. Thus 
there will be a second appeal in such cases: 
whereas in the case of orders passed by an 
Official Receiver working under a District 
Judge, there can be only one appeal, if the 
contention of the appellant were upheld. [ 
see no reason for imputing this inconsistency 
to the Legislature. ; 

As regards decided cases, in Chidambaram 
Chetty v. Nagappa Chetty (5) it seems to have 
been assumed without deciding that appeals 
would lie under section 46 from the orders 
of the Official Receiver. On the other 
hand Thakur Prasad v. Punno Lal 
(7) holds that proceedings against the 
orders of the Official Receiver are not by way 
of appeal. Duraisamt Atyangar vV. Meenakshi 
Sundara Aiyar (6) follows this decision. 
Mool Chand v. Murari Lal (10) is to the same 
effect. Mr. Bashyam Atyargar quoted 
Daglish v. Barton (3) [itis also reported in 
(1900) 1 Q. B. 284 | for the position that 
where a case is referred to an Official Referee, 
an appeal would lie to the Court of Appeal 
from his decision. There is some analogy 
between thatand the present case. But the 
analogy would only lead to the inference that 
the appeal from the Oificial Receiver should 
have been preferred to the High Court. 
Apart from this in Wynne- Pinch v. 
Chaytor (2) Lord Justice Stirling, in 
a considered judgment of the Court of 
Appeal, points out that although the Oficial 
Referee had all the powers of the Court 
delegated to him, under Order XL, rule 6, of 
the Judicature Act, the proper procedure was 
to apply to set aside the judgment. The Court 
of Appeal refused to accept the dictum in 
Daglish v. Barton (3) as correct. The langu- 
age of section 22 of the Provincial Insolvency 
Act is apparently based on Order Xb, rule 6. 
Further, it has been generally the prastice in 
this Court to hear appeals from the deci- 
sions of the District Judges, interfering with 
the order of the Oficial Receivers. That 
practice seems to be in adi By Hie law. 

; ree in everruling the pre- 
b ao ha Cae. 702; 36 A. 8; 11 A. L. J. 979, 
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liminary objection. On the merits, I am 
clear, for the reasons given by my learned 
colleague, the order of the District Judge is 
wrong. The order must, therefore, be set 
aside. 
Appeal allowed. 
Y.R.P. 


LOWER BURMA CHIEF COURT. 
Srconp Civit Appran No. 152 of 1916. 
February 14, 1917. 
Present:—Mr. Justice Ormond, 
SHWE ZAN U — Poarstiry—AppeLvanr 
versus 


SHWE PRU— Deranpant— RESPONDENT. 

Principal and surety——Payment by surety by taking 
fresh loan— Suit against principal, maintainability of. 

Where a surety has in fact paid off the debt, he is 
entitled to recover its amount from the principal 
and it makes no difference that the payment was 
made by incurring a fresh obligation to the same 
creditor and that the money was not actually handed 
over to the surety and paid by him to the creditor. 

Putti Narayanamurthi Ayyur v. Marvnuthu Pillat, 
26 M. 322, Troyluckho Nath Roy v. Kushee Nath Roy, 
14 W. R. 458 ; 6 B. L. R. 633, referred to. 


Mr. Lambert, for the Appellant. 

JUDGMENT.—The defendant borrowed 
Rs. 2,500 from the Bank of Bengal, which 
the plaintiff stood surety for, on the 28th 
October 1915, payable 75 days after date; 
the due date was 14th January 1916. The 
Bank demanded payment and on the 20th 
June 1916 the plaintiff borrowed Rs. 2,500 
from the Bank on a promissory note which 
he executed in favour of Ma Baw, who en- 
dorsed the same to the Bank, payable 
after three months, and the plaintiff paid 
the discount or interest in advance on that 
loan in cash. The money on that loan was 
taken to repay the previous loan, which 
was wiped out. The plaintiff then sued to 
recover the amount. Both the lower Courts 
dismissed the suit upon the authority of Putti 
Narayanamurtht Ayyar v. Marimuthu Pillai 
(1). There are, no doubt, certain English 
authorities which show that if the surety 
merely undertakes a fresh obligation, 
he cannot recover against the creditor as 
if that fresh obligation had operated as 


(1) 26 M. 322 


Vol, XXXIX] 


BRIJ MOHAN SINGH V. KAM MILAN SINGH, 


a payment of the old debt. VLroyluckho 
Nath Roy v, Kashee Nath Roy (2) is an 
authority in favour of the plaintiff. 
The question is, was the old debt paid 
off by the surety? This was a fresh debt 
which the plaintiff had contracted and, in my 
opinion, it matters not whether he incurred 
the fresh obligation to the same Bank 
or to another Bank. Neither does it 
matter that the money was nob actually 
handed over to the plaintiff and returned 
to the Bank. The Bank was in fact paid 
off hy the plaintiff with the moneys which the 
Bank advanced to him by way of a new 
loan. The appeal is allowed and there 
will be a decree for the plaintiff for the 
amount claimed with costs in all Courts. 
The dppeal was ex parte. 


Appeal: allowed, 
(2) 14 W. R. 458; 6 B. D. R. 688. 





OUDH JUDICIAL COMMISSIONER’S 
COURT 


First Cryin Appeat No, 145 or 1914, 
August 28, 1916. 
akan  —Pandit AAN Lal, A. J. C., and 
Mr. Kendall, A. d. O. 

BRIJ MOHAN SINGH AND ANOTHER, 
MINORS; UNDER THE GUARDIANSHIP OF 
RACHHPAL SINGH—Deruypants— 
APPELLANTS 
versus 
RAM MILAN SINGH, MINOR, UNDER TAE 

° GUARDIANSHIP OF Musammat 
PARBHA KUNWAR—P.uarntire— 


RESPONDENT. 

Hindu Luw—Joint family — Partition — Evidente ~~» 
Separation, indications of-—Preswinption. 

Where actual direct cvidence:as to partition of 
a joint Hindu family is not available, but there ure 
a series of indications (c. y, ontries in revenue 
papers defining the shares of the family menibsrs; 
their separate residence, cultivation aud dealings; 
institution of a suit by all the members as co-plaint- 
iffs, without any assertion in the plaint as to the 
existence of the joint family), none of which is 
itself sufficient to establish it, a presumption, as to 
the same is justified by the cumulative effect of those 
indications. [p. 435, col. 2.) 

Gajendar Singh v. Sardar Singh, 18 A. 176; A. W. 
N. (1896) 23; 8 Ind. Dec. (N. s.) 824, explained. 

Parbati v. Naunihal Singh, 8 Ind. Oas. 195; 31 A. 
412 at p. 428;6 A L. J. 5397; 5 M. L., T. 427; 180, W, 
N. 933; 10 C. L. J. 12i; LI Bom. L. R. 878; 19 M. L, 
J. 17, referred to. 
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Appsal from the decree of the Sub- 
ordinate Judga, Sultanpur, dated the 12th 
October 1914. 

The Hon’ble Syed Wazir Hasan, 
Appellants, 

Mr, St. O. Thompson, for the Respondent. 

JUDGMENT.—The  plaintiff-respondent, 
who attained majority about July 1915, 
brought the suit out of which this appeal 
has arisen with his own sister as next 
friend. One Paroti Singh had three sons 
shankar Singh, Hanuman Bali Singh and 
Sheo Ambar Singh, the last of whom died 
childless. Hanuman Bali Singh died in the 
year 1900 leaving him surviving the 
plaintiff-respondent Ram Milan Singh and 
Musammat Parbati Kunwar his sister and 
Hansraj husband of another daughter. In 
July 1911 Shankar Singh and the plaintiff- 
respondent instituted a suit for possession 
of certain property; but Shankar Singh died 
a few days after the institution of that 
suit. The respondent applied to be declared 
the representative of the deceased, and on 
the 7th of August 1911 the present 
defendants-appellants under the guardianship 
of Rachhpal Singh father of appellant No. 
1, who is the husband of appellant No. 2, 
also applied to the effect that the said 
Shankar Singh had willed all his property 
in their favour and that their names should 
be brought on the record. Their applica- 
tion was allowed by the Munsif of Musafir- 
khana in whose Qourt the suit was 
pending, he finding that the families of 
the plaintiff-respondent and of Shankar Singh 
were separate, and the Will proved. On 
the respondent’s appeal the Subordinate 
Judge found the family to be joint and 
the Will suspicious and invalid; reversed 
the order of the Munsif. On appeal to 
this Court it was decided that the order 
of the Munsif was not an appealable order. 
The respondent has, therefore, brought the 
suit, out of which this appeal has arisen, 
alleging his possession over the family 
property, and praying for cancellation of 
the Will, for a declaration that the Will 
is invalid on account of the existence of 
the joint family and of ancestral property, 
and for any other relief warranted by 
justice and the facts of the case. In the 
9th ground of his plaint he claims that, 
if the family be not found to bea joint 


for the 
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family, even then, although there is in 
existence a daughter of Shankar Singh, 
the plaintiff being in possession is entitled 
to get the Will set aside, daughters being 
by custom excluded from inheritance.” The 
learned Subordinate Judge has found that 
the plaintiff is in possession of the pro- 
perty in suit, that Shankar Singh did not 
separate from the plaintiff and the latter's 
father, that the Will, Exhibit A 2, an 
unregistered document, is suspicious and is 
unproved, and that it has been dishonestly 
forged to deprive the plaintiff-respondent 
of the property to which he is entitled. 
The property in suit he found to be the 
ancestral property of the respondent and 
Shankar Singh. He finds that the defend- 
ant No. 2 is not illegitimate, but is the 
legitimate daughter of Shankar Singh and 
that one Musammat Abhiraji, whosa name 
is shown by the respondent as, Shankar 
Singh’s daughter in the pedigree on which 
he relies, was not so, but rather that 
Shankar Singh left only appellant No. 2 
as his daughter. Upon- the question of 
exclusion of daughters the learned Sub- 
ordinate Judge has decided to express no 
Opinion, he considering it unnecessary by 
reason of his finding on other issues, 
Deciding certain other points with which 
we have now no concern in favour of the 
respondent the learned Subordinate Judge 
decreed the claim of the respondent for the 

cancsllation of the Will. 
In this appeal we are asked to hold that 
Sbankar Singh and respondent were noti 


members of a joint Hindu family, nor was ` 


the property in dispute ancestral or joint 
family property, that the plaintiff-respond- 
eut was notin possession and, therefore, a 
suit for a mere declaration could not stand, 
that the Will of Shankar Singh was a 
genuine document and that the plaintiff- 
respondent was estopped from denying the 
appellants’ title. 

No argument was addressed to us on 
the question of estoppel and we are unable 
to see how this question arises. 

The property in dispute was property 
recorded in the name of Shankar Singh. 
We are unable to agree with the learned 
Subordinate Judge that this was joint family 
properly in which the plaintiff-respondent 
had an interest as a son of Shankar Singh’s 
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brother Hanuman Bali Singh. Joint family 
property this may have been at some former 
time. Actual direct evidence of partition 
between the brothers after the death of 
Paroti Singh is not available; nor is this sur- 
prising. But there area series of indications 
of separation, no one of which would indeed 
itself be sufficient, but the cumulative effect 
of which would justify a presumption that 
a separation did take pluce at some time 
before the death of Hanuman Bali Singh. 
To give afew examples:—In 1901 one Binda 
brought a suit against Shankar Singh, Sheo 
Ambar Singh and Ram Milan Singh res- 
pondent on foot of a mortgage executed by 
Hanuman Bali Singh in 1894. It will be 
remembered that the latter died in 1900: 
this suit was brought soon after his death. 
In the written statement filed in that suit on 
behalf of Shankar Singh and Sheo Ambar 
Singh it was alleged that Hanuman Balt 
Singh had separated from them in 1285 
Fasli. They, however, pleaded that the land 
in suit was not separated and that, therefore, 
Hanuman Bali Singh had no power to bind 
them by alienation of if. The above plea 
in itself ig equivocal and would not in itself 
be of any value. Separate residence of 
Hanuman Bali Singh is shown by Hxhib.t 
A 12, the khasra abadi, from which it appears 
that Hanuman Bali Singh had his own 
separate ‘cattle-shed and a separate sahen 
in front of his own separate house. A 
ease in the Criminal Courts was brought 
by Shankar Singh in 1901 when he charg- 
ed one Mathura Singh with criminal 
trespass for demolishing a wall of a cattle- 
shed which his brother Hanuman Bali 
Singh had bnilt long before. The case 
was compromised. But it is of interest as 
showing that Shankar Singh, through whom 
plaintiff-respondent claims, himself alleged 
a separate residence of Hanuman Bali 
Singh for a considerable period before his 
death. Hxhibit A 13, the khetaunz of 1811 
Fasli, shows sir and khudasht in the sepa- 
rate possession of Shankar Singh as mort- 
gagee, while Exhibit A 19, the khetaunz 
of 1306 Fasli, shows str of Hanuman Bali 
Singh mortgaged to Marjad Singh, and 
other plots of his mortgaged to Wazir 
Bakkal. These exhibits go to show sepa- 
rate transactions of these two brothers, The 
khewat, Exhibit No. 7, Sled by the respondent 
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was the kkewat prepared at the recent settle- 
ment, at which time extracts of the proposed 
khewat are issued and attested by all co- 
sharers, In this khewat the names of the 
three sons of Paroti Singh were recorded 
in equal shares. Similar specified shares 
are recorded in’ several other copies of 
khewats which are on therecord. Exhibit 
A24 is a copy of the khasra jinswar 
for 1808 Fasl in which separate sir and 
khudkasht of Hanuman Bali Singh is shown. 
It is further proved that when Hanuman 
Bali Singh died in 1900 or 1901 the pre- 
sent plaintiff-respondent, with his sister, 
who appeared as his next friend in the 
early stages of this suit, did not stay on 
with Shankar Singh as would have been 
expected if the family were joint, both 
being small children, but went away 
and stayed with Hansraj for 5 or 6 years 
until the latter’s death. Then, having no 
one else to look after them, they sought 
protestion in the house of Shankar Singh. 
The suit in 191), in the early stages of 
which Shankar Singh died as narrated in 
the commencement of this judgment, was 
brought against Gopal Singh and seven 
others for possession of a grove in which 
Shankar Singh and Ram Milan Singh as 
plaintiffs claimed under-proprietary rights. 
Shankar Singh did not bring that suit 
alone, as he could have done as managing 
member of the joint family if the pro- 
perty were joint, nor from the allegations 
contained in the plaint Exhibit Al upon 
this record does it appear that they were 
claiming as members of a joint family. 
To summarise the results of the evidence 
on this question of joimtness, we find the 
shares of the brothers defined in a series 
of khewats in respect of both proprietary 
and under-proprietary tenure as proved 
by Exhibits 7,8 and 9 and A 13: of the 
above khewat, Exhibit 7 was prepared at 
the time of settlement when according to 
law each entry is attested by 
parceners therein interested. Separate resi- 
dence is proved by Exhibit A 12 and also 
by Exhibit 2 which was filed by the 
respondent; and this fact is further evi- 
denced by oral. evidence of no mean value 
and also by the allegations of Shankar 
Singh at the time of the prosecution he 
instituted in 1901. Separation at least in 
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residence, if no more, is also shown by- 
the written statement filed by Shankar 
Singh with the other brother Sheo Ambar 
Singh in Binda’s suit, Exhibit-A 21, where 
they say that Hanuman Bali Singh sepa- 
rated himself in 1255. Separate cultivation 
is proved by respondent’s Exhibits 11 and- 
12 and by Exhibits A13, Al4, A23 and 
A 24; and on this subject also there is 
oral evidence to which in view of the 
documentary evidence, some -importance 
ought to be attached. Separate dealings - 
are proved by Hxhibits Al3 and A 19, in 


one of which Shankar Singh figures as 
a mortgagee, and in another Hanuman 
Bali Singh as a mortgagor. <A further 


transaction of mortgage executed by Hanu- 
man Bali Singh in 1894 is . proved by- 
the fact that a suit was brought upon 
that mortgage in 1901 by Binda Sunar, a 
copy of the judgement of which is 
Exhibit Al8 upon this record. We have 
further the fact that Shankar Singh and 
Ram Milan Singh joined together as co- 
nlaintiffs in the suit in 1901, the respond- 
ent Ram Milan Singh being a minor, 
and that that suit was not brought by 
the co-plaintiffs as members of a joint Hindu 
famliy. It is urged for the respondent 
that mere entries in the khewat or mere 
separate acquisitions are of no evidential 
value and reliance is had upon the ruling 
quoted as Gajendar Singh v. Sardar Singh - 
(1), and it is, therefore, argued that each 
such gircumstance having no evidential 
value, the cumulative effect of a series of 
such circumstances must also be nil; but. 
we do not agree. The very contrary was 
emphasized by their Lordships of the 
Privy Council in Parbati v. Naunihal Singh 
(2), The existence of any one such cir- 
cumstance could never be conclusive; but 
each such circumstance, being consistent 
with the state of separation, must have 
some value where the question of separation 
is in issue; and we are of opinion that in 
the present case the cumulative effect of 
the circumstances we have detailed above 
is sufficient to justify us in holding that 
the joint family of which “Paroti Singh 

(1) 18 A. 176; A.W. N. (1896) 23; 8 Ind. Dec. 
(N. 8.) 824. ; 

(2) 8 Ind, Cas. 196; 31 A. 412 ab p. 428; 6 A. L. J. 


597; 5 M. L. T. 427; 130. W. N. 983; 10 0. L. J. 124 
11 Bom. L. R. 878; 19 M. L. J. 517 (P. C.). 
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was the head, had separated before the 
death of Hanuman Bali Singh and that 
the plaintiff-respondent and Shankar Singh 
did not constitute a joint Hindu family. 
The respondent, therefore, is not entitled to 
claim asa reversioner, the declaration he 
seeks asto the so-called Willon which the 
appellants base their title. 

The legal heir, according to Hindu Law, 
of Shankar Singh would be his daughter 
Musammat Sahodra Kunwar. But the re- 
spondent has alleged in his plaint, and the 
matter has gone to issue between the 
parties, that daughters are excluded by 
custom; and that even if the family were not 
a joint family, the title is in him after the 
death of Shankar Singh. It is, therefore, 
necessary to have a finding as to exclusion of 
daughters by custom. We, therefore, refer 
the following issue under Order XLI, rule 25, 
to the lower Court for a finding:— 

Are daughters excluded from ivheritance 
under any custom prevailing in the family 
of the plaintiff and Shankar Singh and 
the clan to which these persons belong 
as a (Burden of proof on plain- 
tiff. 

‘The parties should be afforded an oppor- 
tunity, if they 30 desire, of producing 
. evidence upon this issue and the lower 
Court should return this evidence to this 
Court, together with the finding thereon 
and the reasons therefor within two months 
‘from this date. Ten days to run from 
the date of the lower Court’s finding will 
be allowed to the parties for the filing of 
objections, if they so desire. 


Issue remillted, 


PUNJAB CHIEF COURT. 
Second CIVIL Appear No. 2027 or 1913. 
Docembor 15, 1915, 
Present:— Mr. Justico Shadi Lal aud 
Mr, Just ce broadway. 

JAL RAM SINGH—PLaintirr—-AreeLUANT 
verstts 
SUKH DIAL AND orners—Derenpants— 


RESPONDENTS. 
Construction of document—Deed—“Tarka,” meaning 
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It is a cardinal canon of the interpretation of 
deeds that the Court should endeavour to gather the 
intention of the parties to it from the language of the 
document taken as a whole and from all thé sur- 
rounding circumstances [p. 487, col. 1.] 

Where a deed purported to convey the “tarka” of 
a Hindu widow: 

Held, that the expression “tarka” was intended 
to mean the moveable and immoveable property 
which was in possession of the lady at the time of 
her death, and that it was notin the contemplation ~ 
of the parties to include therein incorporeal rights 


in a shop which was no longer in her possession. [p. 
437, col, 1.] 


Second appeal from the decree of the 
Additional Divisional Judge, Amritsar, at 
Jullundur, dated the Ist May 1913, modify- 
ing that of the Subordinate Judge, lst 
class, Amritsar, dated the 12th August 
1912, dismissing the claim. 


Bhagat Govind Das, for the Appellant. 
Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.-—(1}. The relevant facts 
of this case are as follows:—The shop in 
dispute, which belonged to one Kishan 
Chand, was sold after his death by his 
widow, Musammat Jiwani, on the 2nd of 
January 1892 to Kidar Nath, the ancestor 
of the contesting defendants Nos. 2 to 9. 
The widow- died on the 28th of July 1900, 
and the defendant, Sakh Dial, who was 
declared by an award of the arbitrators 
to be the sole heir to the tarka of Musam- 
mat Jiwani, sold his reversionary rights in 
the shop on the 7th of March 1509 for 
Rs. 650 to the sons of the vendee, and 
thereby perfected their title. 

(x). The plaintiff, Jairam Singh, instituted, 
on the llth of June 1912, the present suit 
claiming possession of one-fourth of the shop, 
and the Courts below have concurred in 
dismissing the suit. The plaintiff based his 
title to the property on an agreement exe- 
cuted on the 18th of December 1903 by 
the said Sukh Dial in favour of the plain- 
tiff and one Harsa Singh from whom he 
(Sukh Dial) had borrowed money for the 
purpose of prosecuting his claim to the 
tarka of Musammal Jiwani against bis 
cumpetilurs, ‘The dispute was referred to 
two arbitratorg who gave their award in 
acoordauce with the compromise, and this 
award was accepted by the Court on the 
19th of April 1994, with the result that 
Sukh Dial was declared to be the heir. to the 
tarka, 
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(3). The erucial point for consideration is 
whether the expression “tarka Musanunat 
Jiwani” used in the document relied upon 
by the plaintiff included the reversionary 
rights in the shop, which shop had already 


been sold by the widow to Kidar Nath.. 


Now it is a cardinal canon of the inter- 
pretation of deeds that the Court shonld 
endeavour to gather the intention of the 
parties from the language of the document 
taken as a whole and from all the sur- 
rounding circumstances. Applying this test 
we have no hesitation in holding that the 
aforesaid expression was intended to mean 
the moveable and immoveable property, 
which was in possession of the lady at the 
time of her death; and that it was not in 
the contemplation of the parties to include 
therein incorporeal rights in a shop which 
was no longer in her possession. 


(4). It is true that in the eye of the 
law a widow succeeding to her husband’s 
estate does not become a new stock of 
descent, and that the estate in possession of 
Musammat Jiwani must for the purpose 
of inheritance be deemed as that of her 
husband, The parties to the document, 
however, intended to use the phrase “tark: 
of Musammat Jiwani” not in the strictly 
legal sense, for in that case it would be 
absolutely meaningless, but in the ordinary 
popular meaning, denoting thereby the 
physical property left by the woman. This 
view receives support from the language of 
the agreement to refer the dispute to ar- 
bitration, in which the use of the word 
maujuda with’ reference to the tarka of 
Musimmat Jiwani indicates that the tarka 
referred to was confined to the property 
actually left by the widow, and did not 
include any property which had already been 
disposed of by her. In fact, Babu Attar 
Singh, Pleader, one of the arbitrators, 
deposes that the tarka of the widow meant 
the property in her possession at the time 
of her death, and that the agreement of 
reference did not include any other pro- 
perty. 

(5). Further, the silence of the plaintiff 
for more than eight years after the accep- 
tance of the award by the Court, and for 
more than three years after the sale of the 
reversionary rights by Sukh Dial, affords a 


clear indication of the fact that he himself. 
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did not regard the shop in dispute as falling 
within the purview of the agreement sued 
upon, otherwise he would have lost no time 
in asserting his title thereto. Moreover, it 
is significant that his colleague Harsa Singh, 
who is equally entitled with him, has not 
even now come forward to claim his share 
in the property. 

(6). We, accordingly, hold that Sukh Dial 
never agreed to transfer any rights in the 
shop in dispute, and upon this finding it 
becomes unnecessary to consider the further 
question whether he could legally transfer 
to an outsider his right to object to aliena- 
tions made by the widow. The appeal, there- 
fore, fails, and is hereby dismissed with 
costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secono CIVIL APPEAL No. 261 or 1914. 
May 30, 1916. 

Present:—Mr. Stuart, J. ©. 
AKBAR KHAN AND OTAERS— P LAINTI PRS— 
APPELLANTS 
VETSUS 
KALE KHAN AND otuyEers—Deranpants— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 76—2Lort. 
gauge, usufructiary—Property, portion of, retained by 
mortgagor on rent—Rent nol patd--Land revenue, 
enhanced, on mortgaged property, liability of mortgagee 
to pay—Redemption—Morigagee with possession, 
position of. 

Where in a mortgage with possession the mort- 
gagor retains a portion of the mortgaged property 
in his possession, agreeing to pay its annual rent to 
the mortgagee, but does not pay it, the mortgagee is 
entitled to claim the money due on that account as 
a condition precedent to redemption. [[p. 488, col, 2.] 

Where an usufructuary mortgagee undertakes to 
pay the land revenue without any specification as to 
its amount and without any reservation of liability 
in event of its enhancement, and it is found that the 
possibility of its enhancement was well within the 
knowledge of the partiesat the time that they 
entered into the transaction, he is liable to pay the 
enhanced land revenue and cannot at the time of 
redemption claim the difference between the original 
rate and the enhanced rate thathe has had to pay. 
[p. 439, col. 1.] 

Kolli Valappil v Naluwath Pappu, 14 Ind. Cas. 
590, referred to. | 


ee 
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Kamaya Naik v. Devapa Rudra N aik, 22 B., 440; 
n ‘tnd. Dec. (nas) 876 „distinguished from. 


‘Appeal from the decree of the Subordinate 
Judge, Unao, dated the llth March 1914, 
upholding the order of the Munsif, Safipur, 
- dated the 27th November 1913, 

Syed Ali Mohammad, for the Appellants. 

The Hon’ble Syed Wazir Hasan, for the 
Respondents. 


JUDGMENT.—On 4th December 1285, 
Madar Bakhsh executed a registered deed 
of usufructuary mortgage in favour of Kale 
Khan and Bakar Khan for Rs. 1,000 anda 
deed of further charge in favour of the same 
persons. By the terms of both deeds a 
share of 6 biswansis 5 hachwansts in 
Mauza Rajapur Grant and a share of 6 
biswansis 5 kachwansis in Mauza Kursat were 
mortgaged with possession, with the excep- 
tion of Anaka of 12 bighas 19 biswas 10 
biswansis. It was stipulated that the mort- 
gagor should remain in possession of the 
latter area paying tothe mortgageesa rent 
of Rs. 13 a year for the use of the land. 
The suit out of which this appeal has 
arisen was brought for redemption of two- 
thirds of the mortgaged property, the right 
of equity of redemption with regard to the 
remaining one-third having been transferred 
to the mortgagees. 

The Courts below have decided that the 
plaintiffs appellants, before they can obtain 
redemption, must pay with interest the 
difference between the Government revenue 
as originally assessed on the mortgaged 
property and the amount to which it was 
raised by subsequent enhancement. They 
have further added to the amount to be 
paid asa condition precedent to redemption 
the amount due on account of the rent of 
12 bighas 19 biswas 10 Diswansis which 
were cultivated by the mortgagor and for 
which he admittedly has paid no rent. The 
plaintiffs-appellants contest these two find- 
ings in second appeal and further raise a 
point which was decided against them to 
the effect that out of this area of 12 bighas 
19 biswas 10 biswansis, 4 bighas 4 biswas 
' were handed by the mortgagor to the mort- 
gagees that they might enjoy the usnfruct 
thereof, and credit an annual amount which 
they assert as fixed at Rs. 39 as representing 
the letting valne towards the principal moneys 
due on the mortgage. With regard to the 
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latter point I have only to say that it has 
been finally decided by the Courts below that 
no such arrangement wasever made. Tte 
Courts below have arrived at a conclusion, 
which is not correct, to the effect that evidence 
should not be admitted as to existence of 
such an arrangement. Evidence could have 
been admitted with regard to the existence 
of such an arrangement and as a matter 
of facb it was admitted. But as the 
lower Courts ex marma cautela have decided 
that the evidence so admitted is worthless, 
I am precluded from entering into this point 
in second appeal. With regard to the point 
as to the addition of Rs. 13 a year due with 
respect to the rental of 12 bighas 19 biswas 10 
biswansis, it is clear that this money must 
be added to the amount payable on re-‘ 
demption, The mortgagor stipulated in the 
deed that he would pay that amount as 
rent to the mortgagees and the amount 
can be taken for all the years in question 
as it forms part of the mortgage ascount. 
It is not the case that the mortgagees’ 
sole remedy was to sue the mortgagor in 
the Rent Courts for the amount of rent 
due. This brings me to the third point, 
Are the appellants liable to pay in addition 
the amount due on account of the enhance- 
ment of revenue? 


In order to decide this point it is neces- 
sary to interpret the portion-of the deeds 
which .refers to the question, Under the 
terms of the deeds the mortgagees were 
to pay land revenue and enjoy the balance 
in leu of profite. There was nothing said 
as to what was to happen ‘if the revenue 
became enhanced. I consider, however, that 
the contingency, of possible enhancement 
was one that must have been within the 
knowledge of the parties at the time that 
they entered into the transaction. In the 


‘Province of Oudh the possibility of enhance- 


ment ona revision of settlement or other- 
wise is well within the mind of every one. 
The mortgagees would, under the provisions 
of section 76, Act IV of 1882, have been 
liable to pay the land revenue in absence 
of a contract to the contrary. So far from 
there being a contract to the contrary, they 
have undertaken to pay the revenue with. 
out any specification as to the amount and 
without any reservation of liability in event 
The degision quoted 
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by the Courts below in Kamaya Naik v. 
Devapa Rudra Naik (1) affords no authority 
for the view that they took. There the 
mortgagee had- distinctly refused to pay 
land revenue for more than a certain amount 
and the Court held that in such circum- 
stances the liability with regard to an extra 
assessment? must be borne by the mortgagor. 
I bave further been referred to an unre- 
ported decision of Mr. Lindsay, Judicial 
Commissioner, in Moulrt Syed Muhammad 
Mehdi Hasan v. Ganesh Prasad, Second 
Civil Appeal No, 16 of 1915. That appeal bas 
not been finally decided. Batin the preliminary 
order dated the 24th March 1916, Mr. 
Lindsay held that in the case of a mortgage 
of revenue-free property the mortgagee was 
not liable to defray the charges of the 
revenue subsequently assessed. He arrived 
at- this conclusion on the facts of the 
case before him, findingthat at the time 
that the mortgage was executed the pos- 
sibility of an assessment to revenue of the 
revenue-free land affected by the deed was 
not within the contemplation of the parties. 
That decision affords no authority for the 
proposition accepted by the Courts below. 
Here as I have already stated, the mortgagees 
agreed to pay the land revenue and the 
possibility of its enhancement was well within 
their knowledge. The facts of the case be- 
fore me resemble the facts in Kolli Valappil v. 
Natuwath Papu (2), in which a Bench of 
the Madras High Court decided that in tke 
absence of a contract to the contrary, an 
usufructuary mortgagee is liable to pay en- 
hanced Government revenue which was not 
in the contemplation of the parties at the 
date of the mortgage. In the present ap- 
peal the case for the appellants is stronger, 
for I find that the liability to pay enhanced 
Goverment revenue wasin the contemplation 
of the parties at the date of the mortgage. 

For the above reasons I decide the last 
point in favour of the appellants and direct 
that the decree be modified by excluding the 
difference between the original land revenue 
and the enhanced land revenue with interest 
from :he amount payable asa condition pre- 
cedent to redemption, 

No other point has been raised in argu- 


`- (1) 22 B. 440; 11 Ind. Deo, (N. 8.) 876, 
(2) 14 Ind. Cas. 590, 


ment before me. I direct that the decree 
be modified ascordingly. The costs in this 
Court and in the Courts below will be calcu- 
lated according tothe successand failure of 
the parties in this appeal. 

Appeal partly allowed, 


MADRAS HIGH COURT. 
FULL BENCH. 


Civin Appeat No. 117 or 1915. 
October 31, 1916. 
Present:—Mr. Justice Abdur Rahim, 
Mr. Justice Spencer and 
Mr. Justice Srinivasa Aiyangar. 
PUTTA KANNAYYA CHETTI AND OTHERS 
— DEFENDANTS— Å PPELLANTS 
versus 


RUDRABHATLA VENKATA NARA- 


SAYYA— Pruaintirr-—ReEsPONDENT. 

Madras Civil Courts Act (III of 1873), ss. 12, 13— 
Accounts, suit for—Decree beyond pecuniary jurisdiction 
of Court, whether can be passed—Appeal—Aprellate 
Court, jurisdiction of —Civil Procedure Code (Act V of 
1908), O. FII, rr, 10, 2, O. II, r, 8 (2)~-Plaint, portion 
of, whether can be returned — Valuation fixed in plaint, 
basis of. 

Where a suit for accounts is instituted in a District 
Munsif’s Court, the plaintiff valuing the subject- 
matter of the suit at an amount within the pecuniary 
jurisdiction of the District Munsif, and a decree is 
passed for more than Re. 5,000, the appeal from that 
decree lies to the District Court and not to the High 
Court. [p. 448, col. 1.] 

Ijjatulla Bhuyan v. Chundra Mohan Banerjee, 34 C. 
954,60. L. J. 255; 11 O. W. N. 1183; Madhavi Amma 
v. Kunhunni Menon, 4M. L. J. 43 and Ayyalu, Naidu 
v. Ramasamt Raja, ©. M. A. No. 181 of 1918, over. 
ruled. 

Muttammal v. Chinnana Goundan, 4 M, 220; 1 Ind. 
Deco. (N. 8.) 989, distinguished. 

Per Ayling and Srinivasa Aiyangar, JJ. (in the 
Order of Reference).—In suits for accounts or mesne 
profits the Court can award such sum as if finds due 
to the plaintiff, although such sum is above the 
pecuniary limits of its jurisdiction. [p. 443, cols. 1 & 
2. 
ENN Udayan v. Appachi Rowthan, 25 M. 543; 
12 M. L, J. 35, followed. 

In every case where the Court is seized of juris- 
diction, it cannot and does not lose it by any change 
in the value of the subject-matter of the suit after 


' the institution of the suit or by the precise ascertain- 


ment of its value in cases which do not admit of such 
ascertainment at the time of institution, except 
when the plaint is allowed to be amended. [p. 443, 
col. |. 

ae of the subject-matter of a suit must be 
its valuation at the time of its institution, and the 
amount or value of the subject-matter as fixed in the 
plaint should determine the Court to which the 
pppeal lies. [p. 44+, col. L] 


” 
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The theory of an appeal is that the suit is con- 
tinned in the Court of Appealand re-heard there. [p. 
444, col. 1.1 : 

Kristnam Chariay v, Mangammal, 26 M. 91, fol- 
lowed. 

Case-law reviewed and discussed. 

For the purposes of Order VII, Civil Procedure 
Code, the aggregate of the claim put forward in 
the plaint must be treated as one suit. Though 
a plaint may contain sovoral causes of action, 
there is only one suit and the jurisdiction of the 
Court as regards the suit depends on the amount or 
value of the aggregate subject-matters at the date of 
instituting the suit. A Court cannot adjudicate upon 
portions of the claim or onc of the claims set up in 
the same plaint and return the other portion or other 
Ta for adjudication in another Court. [p. 442, 
col, 2. 


Appeal against the decree of the Court 
of the District Munsif of Chodavaram, in 
Original Suit No. 141 of 1913. l 


This appeal coming on for hearing on the 
13th andthe l4th September 1916 upon per- 
usirg the grounds of appeal, the judgment and 
decree of the lower Court and the material 


papers in the suit, and upon hearing the argu- 


ments of Mr, L. A. Govindaraghava Aiyar for 
the Hon'ble Mr B. N. Sarma, for the 
Appellants, and of Mr. FV. Ramesam, 
for the Respondent, and the ease having 
stood over for consideration till the 25th 
September 1916, the Court (Ayling and 
Srinivasa Alyangar, JJ.), made the following 


ORDER OF REFERENCE TO A FULL 
BENCH. 


A preliminary objection is taken to the 
hearing of this appeal on the ground that 
the appeal should have been preferred to 
the District Court and not to this Court. 
The suit was for dissolution of partnership 
and for accounts, and the plaintiff valued 
the subject-matter of the suit at Rs. 2,000, 
as he was entitled to do, and instituted 
it in the Court of the District Munsif, 
Chodavaram, who after taking accounts 
found that the plaintiff was entitled to 
Rs. 5,577-7-1 and gave him a decree for 
that sum and interest. The appealis from 
that decree and the appellants contend that 
as the decree was over Rs. 5,000, they are 
entitled to appeal to this Court. They evi- 
dently do not object to the District Munsif 
passing a decree for more than Rs. 2,500, 
at any rate that is not a ground of appeal. 

The question dependson the proper con- 
struction of section 13 of the Madras Civil 
Courts Act, The appeal lies to this Court 


if the amount or value of the subject-matter 
of the suit, not of the appeal, exceeds 
Rs. 5,0C0. Section 12 of the same Act which 
prescribes the original jarisdiction of Civil 
Courts confers on District Munsifs jurisdie- 
tion over alleoriginal civil suits of which 
‘the amount or value of the subject-matter 
does not exceed Rs. 2,500,’ and presumably 
the expressions are used in the same sense 
in both the sections, 


The Act itself contains no rules and pre- 
scribes no method of arriving at the amount 
or value of the subject-matter of the suit 
except where the subject-matter is land, 
house or garden in which case the value 
is to be fixed in the manner prescribed 
by the Court Fees Act (section 14), The 
Suits Valuation Act of 1887 extended the 
principle of section 14 of the Civil Courts 
Act and section € enacted that except in 
certain classes of suits, with which we are 
not now concerned, in all others where 
Court-fees are payable ad valorem the value 
as determinable for the computation of 
Court-fees and the value for the purposes 
of jurisdiction shall be the same. In the 
present case ad valorem Court-fees are pay- 
able and to fix the value of the subject- 
matter of the suit for the purposes of 
jurisdiction we have toturn tothe Court 
Fees Act. Under that Act, the Court-fee 
is assessed in suits for accounts—this is a 
suit for accounts—on the amount at which 
the relief sought is valued in the plaint. 
Under Order VII, rule 2, where the plaint- 
iff snes foran amount which will be f8und 
due to him on taking unsettled accounts 
be must state approwimately the amount sued 
for. These provisions make it clear that the 
plaintiff has a right to value the relief he 
claims in suits for acsounts, which value 
can only be approximate as very often he 
may not be ina position to fix with any 
precision the amount which finally he may 
be entitled to. There is another class of 
suits, viz., those for recovery of mesne profits, 
where also the plaintiff may not ke in a 
position to know precisely what amount he 
is entitled to. In this case also the plaint- 
iff is entitled to claim a certain amount 
approximately and is bound to pay Court- 
fees on that amount in the first instance. 
See section 7, clause 1, of the Court Fees 
Act, Whether a suit for mesne profits js 
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a suit for accounts or damages is immaterial 
for the present purpose. Tn these two classes 
of suits the plaintiff can obtain a decree 
for more money than what he has approxi- 
mately claimed in the plaint, and as the 
basis of assessment for Court-fees is the 
amount which he claims, and in cases where 
he gets more than what he approximately 
claims, what he in fact gets, he is obliged 
to pay for the extra amount which he has 
. obtained; and this obligation is enforced by 
certain penalties: section 11 of .the Court 
Fees Act. It is to be observed that the 
levy of the extra fee does not necessitate 
any amendment in the valuation of the suit 
and does not affect the validity of the 
adjudication. In certain cases, which after 
the changes introduced in the new Code of 
Civil Procedure, cannot now happen, the 
suit itself may be dismissed for non-payment 
. of the extra Court-fee. 


In these classes of cases, it is obviously 
inconvenient, if not impossible, to change 
the value according to the actual amount 
found to be due, for the amount may be 
varied in appeal, which again may be varied 
on further appeal. till you reach a final 
adjudication ina Court of last resort which 
may not be res judicata ona re-trial of the 
same matter in a Court competent to take 
cognisance of the suit according to that 
adjudication. 


The Court which has jurisdiction to try 
the original suitmust then depend on the 
amoupt or value of the subject matter of 
the ‘suit as fixed by the plaintiff, and amidst 
the conflict of opinion on other matters 
there is none on this. The further ques- 
tion ia, can the amount or value of the 
subject-matter change, or be changed by the 
plaintiff, so as to affect ʻa) the jurisdic. 
ton of the trial Court, (b) the power of 
the Court to give reliefs in accordance with 
its adjudication even though the value of 
such reliefs exceed the pecuniary limits of 
its jurisdiction, (c) the forum of appeal. 


The value of the suit in eases where 
such value is or is assumed to be capable 
of precise determination, though fixed by 
the plaintiff in the first instance,—the plaint 
must contain a statement of the value of 
the subject-matter of the suit for the pur- 
poses of jurisdiction and of Court-fees.so 


farfas the case admits—if disputed, is 
determined by the Court, and that determi- 
nation, which is preliminary to the adjudi- 
cation of the suit, determines the Court 
which hag jurisdiction to try the suit. The 
value for the purposes of Court-fees and 
jurisdiction may or may not be the same. 
{Compare the several sections of the Suits 
Valuation Act | In cases where it is difficult 
or impossible to estimate in money value 
the benefit which a plaintiff may get if he 
succeeds, the Court-fee is a fixed fee, but for 
purposes of jurisdiction, the value of the 
property or right involved in the suit 
would be the test; if there are rules 
framed under section 9 of the Suits Valua- 
tion Act, the value of the subject-matter must 
be determined in accordance with those rules. 


In the 38rd class of cases, as in the 
present, though the amount or value is 
capable of precise determination, it ean 


be arrived atonly after an adjudication of the 
merits of the claim,and it is impossible to have 
a preliminary investigation into the value 
of the suit for the purpose of determining 
jurisdiction. For example, take the case 
of the plaintiff who sues in ejectment and 
claims future mesne profits in addition; 
the amount which he may be entitled to, 
may go on increasing with the increase 
in the duration of the pendency of the 
sult; and how is one to fix the value 
first for the purpose of jurisdiction before 
the trial of the suit is begun while the 
value may go on increasing during the 
trial? Again take a suit of acconnts, and 
suppose the suit is begun in a District 
Munsif’s Court the plaintiff giving an 
approximate value; say, of Rs. 1,000. The 
District Munsif after trial finds that what 
the plaintiff is entitled to is Rs. 3,000. 
If he returns the plaint to be presented 
to the Court of a Subordinate Judge, 
that Court may find that the plaintiff is 
entitled to only Rs. 1,000 and may in 
its turn return the plaint to be presented 
to the District Munsif. In this elass of 
eases, therefore, of necessity, the plaintiff 
is allowed to fix his own valuation; but 
in all the three classes alike when once 
the valuation is fixed, there is no provision 
of law which allows the plaintiff to change 
or to alter that valuation at his pleasure. 
Further the value of the subject-matter 
of the suit must be its value at the institution 
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of the suit (Order II, rule 3, clause 2); 
for instance in a suit for recovery of 
ryotwary land, the fact that Government 
increased the assessment during the pendency 
of the suit cannot change the value so as 
to affect the jurisdiction of the Court, 
This, of course, does not affect the power 
of the Court to allow an amendment of 
the plaint at the request of the plaintiff. 
On principle then the value of the subject- 


matter of the suit for the purposes of 
jurisdiction must be its value when the 
plaint is filed, whether such value is 


determined by rules made for that purpose, 
which in case of dispute may be settled 
by the Court as in the first two classes, 
or is fixed by the plaintiff without any 
one having a right to dispute that valua- 
tion as in the last class; and that value 
earuot change orbe changed except by 
amendment as aforesaid so as to affect 
the jurisidction of the trial Court. 


In: Bhupendra Kumar  Ohakravarti v. 
Purna Chandra Bose (1), a contrary view 
appears to have been taken. There the 
plaintiff valued the land at Rs. 8&6-8-0, 
past mesne profits at Rs. 200 and the 
future mesne profits were not valued at 


all as in fact they could not be. The 
Munsif passed a decree for possession, 
which was confirmed in appeal and 


second appeal, and directed the assess- 
ment of mesne profits in execution as he 
was entitled to do under the old “Code, 
The plaintiff put forward a claim for 
future mesne profits far exceeding the 
pecuniary jurisdiction of the District 
Munsif in whose Court he had instituted 
the suit for recovery of possession of land 
with past and future mesne profits. 
Mookerjee and Teunon, JJ., held that the 
plaint in so far as it embodied a claim 
for future profits must be returned to the 
plaintiff to be presented to the proper 
Court We venture to doubt whether the 
procedure under the Code allows a return 
of portions of the plaint or one of several 
claims contained in it. Though as pointed 
out in that judgment, no cause of action 
for future mesne profits arose on the date 
of the institution of the suit, and has 


(1) 8 Ind, Cas, 84; 48 O. 650; 18 O. L, J. 182; 16 0. 
W, N, 506, 


not, therefore, to be valued in the plaint, 
the Court which is seized of jurisdiction 
of the suit to recover possession of the 
land is under statutory authority empowered 
to grant future mesne profits also. There 
is nothing in the Code of Civil Procedure 
which in any way limits the power of the 
Court to award the amount found due by 
it, and as we construe section 12 of the 
Civil Courts Act, that section does not 
limit the relief to be given by a Court ° 
to an amount which is within the limits 
of its precuniary jurisdiction, but only 
determines the Court which has jurisdiction 
over particular causes. However that may 
be, the provisions of the Code of Civil 
Procedure contemplate the return of 
plaints to be presented to the proper 
Court—and the way it is done is by 
physically handing over the plaint to the 
plaintiffi—and do rot contemplate an adjudi- 
cation of portions of the claim or one of 
the claims set up in the same plaint and 
a return of the other portion or other 
claims contained in the same plaint for 
adjudication in another Court. Though a 
plaint may contain several causes of action, 
there is only one suit and the jurisdiction 
of the-Court as regards the suit depends 
on the amount or value of the aggregate 
subject matters at the date of instituting 
the suit. No doubt for certain purposes 
several causes of action joined in one 
plaint may be treated as separate suits 
(see for example section 4 of the Limita- 
tion Act), but for the. purposes of Order 
VII, rule 10, of the Code of Civil Procedure, 
correspording to section 57 of the old 
Code, the aggregate of the claims put 
forward in the plaint must be treated as 
one suit; nor can we say that the amount 
of future mesne profits reserved for 
ascertainment is the subject of a fresh 
suit instituted after the decree for posses- 
sion, for that decree besides ordering 
delivery of possession declares that the 
plaintiff is, entitled to future mesne profits 
in the suit already instituted and reserves 
only the ascertainment of the amount to 
further proceedings in the same suit. 
Again if the claim for future mesne prcfits 
is to be considered as a fresh suit, when 
is if supposed to be instituted; is it after 
obtaining possession in execution of the 
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decree for possession, when the plaintiff 
is in a position to know the exact period 
for which he is entitled to profits, or at 
the time when he asks the Court to 
ascertain the future mesne profits which 
he apparently can do after the preliminary 
decree; is the pecuniary jurisdiction of the 
Court to depend on the amount of the 
claim for future profits taken by itself as 
if a fresh suit had been instituted for 
the amount, or has the value of the land 
and the amount of past profits, if any, 
already adjudicated upon, also to be taken 
as part of the value of the suit; what 
if the plaintiff does not state what amount 
he claims for future mesne profits but 
simply requires the Court to continue the 
suit and ascertain mesne profits and award 
him the amount due? There may also 
be a difficulty as to limitation. <A different 
view was taken in Rameswar Mahion v. 
Dilu Mahton (2). Though the actual 
decision in that case was justified in the 
latter case, the learned Judges practically 
dissented from the ratio of the decision. 
In a still later case in the same Court, 
Panchoram Tekadar vy. Kinu Haldar (8), 
the decision in Rameswar Mahton v. Dilu 
Mahton (2) was followed though the 
ground on-which that decision was supported 
in Bhupendra Kumar Ohakravarts v. Purna 
Chandra Bose (1) was not available. In 
Panchoram ‘Tekadar v. Kinu Haldar (8), 
the decisionin Bhupendra Kumar Ohakravartd 
v. Purna Chandra Bose (1) was distinguished 
on, grounds which, with all respect, are 
not clear to us. We are, therefore, of 
opinion that in every case when the Court 
is seized of jurisdiction, it’cannot and 
does not lose. it by any change in the 
value of the subject-matter of the suit 
after the institution of the suit or by the 
precise ascertainment of its value in cases 
which do not admit of such ascertainment 
at the time of institution, except when 
the plaint is allowed to be amended; and 
that is not really an exception. 

On the same principle we think the 
Court can award such sum as it finds due 
to the plaintiff, althovgh such sum is 


(2) 21 C. 550; 10 Ind. Dec. (xN. s.) 997. 
(3) 15 Ind. Oas. 262; 40 O. 56, 


above the precuniary limits of its jurisdie- 
tion. This can happen onlyin gaits for 
accounts or mesne profits, as in all other 
eases the plaintiff without amending his 
plaint cannot get more than what he 
claims; even in suits for accounts or mesne 
profits, the plaintiff does not really get 
more than what he asks, for the relief 
prayed for in those suits is not for a 
particular sum, but to whatever sum the 
plaintiff is found ultimately entitled to, 
and the amount fixed approximately ig 
for the purpose of determining the Court 
which has jurisdiction totry the suit. The 
decision of this Court in Arogya Udayan v. 
Appacht Rowthan (4) is, we think, conclusive 
on this question. - In Golap Sundari Debi vy. 
Indra Kumar Hazra (5) Mookerjee and Carn- 
duff, JJ., held that in a suit for accounts the 
Court can only award a sum up to the 
limits of its pecuniary jurisdiction; and if 
the Court finds that the plaintiff is entitled 
to more, it cannot even return the plaint 
to be presented to the proper Court. The 
plaintiff, it seems, must be deemed in law 
to have given up any excess sum when 
he chose to bring his suit in a Court of 
limited pecuniary jurisdiction; and Arogya 
Udayan v. Appacht Rowthan (4) was 
distinguished on the ground that there, 
though the learned Judges held that the 
Munsif had jurisdiction to proceed with 
the further trial of the suit, they did 
not say the Munsif can pass a decree 
for the amount he finds due. The 
opening sentences of the judgment in Arogya 
Udayan vy. Appachi Rowthan (4), however, 
show that that distinstion is untenable and 
the judgment read as a whole is clear that 
the learned Judges who decided that case 
never imagined any such distinction. The 
matter was put quite clearly by Sir John 
Edge and Banerji, JJ., in Madho Das v. 
Ramji Patak (6), which has been followed 
in a very recent case in that Court [ Sudarshan 
Das Shastri v. Ram Pershad (7)], where 
Stanley, ©. J., and Banerji, J., dissented 
from the decision of the Calcutta Court 


(4) 26 M. 543; 12 M. L. J. 38. 

(5) 1 Ind. Cas, 86; 13 C. W. N. 493 at p. 497;9 C. L 
J. 867; 5 M. L. 'T, 360, 

(6) 16 A. 286 A. W, N. (1894) 84;8 Ind. Deo. (N. s.) 


186. 
(7) 7 Ind. Cas. 386; 33 A. 97; 7 A. L. J. 963, 
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in Golay Sundari Deli v. Indra Kumar Hazra 
(5) and followed their previous decision in 
Madho Das v. Ramji Patak '6). The principle 
was succinctly stated in Ratnasgwmit Chetty 
v. Ratnammal (8), to which one of us wasa 
party. 

The remaining point is as to the forum 
of appeal. We think that the same simple 
rule should be applied, viz., that the amount 
or value of the subject-matter as fixed in 
the plaint should determine the Court to 
which the appeal lies. It is to be observed 
that the words “amount or value of the 
subject-matter of the suit” oeedar both in 
sections 12 and 13 of the Civil Courts Act 
and the words should be given the same 
meaning’ in both the sections in the absence 
of any indication either from the context 
or otherwise that they were used in different 
senses ; in this case apart from the general 
rule of construction, it will be clear that 
the words are used in the same sense 
when it- is remembered that the valne 
determined both the trial Court and the 
‘Court of Appeal, the intention of the Legis- 
lature obviously being that the value when 
once ascertained and settled should remain 
the same for both purposes. The rule is 
not only simple and capable of easy appli- 
cation to all cases but is also right on 
principle. As pointed out by that eminent 
Judge Sir V. Bashyam  Aijiyangar in 
Kristnama Chariar v. Mangammal (9), the 
theory of an appeal is that the suit is 
coutinued in the Court of Appeal and 
ye-heard there. In the Court Fees Act a 
special provision is made for the levying 
of additional fees on the plaint when the 
suit comes before the Court of Appeal—— 
observe the language if that Court finds 
that the suit bas been undervalued, If 
the value of the suit dces not change while 
itis in the first Court, there is no reason 
to hold that that value changes when the 
same suit is taken to the Court of Appeal. 
The fact that the valuation in certain cases 
is approvimate—that isthe word used in the 
Code of Civil Procedure, not nominal es 
said in certain decisions—is no reason for 
holding that when it is precisely ascertain- 
ed, that must be the value of the snit, 


for whatever may have been the position 
(8) 24 Ind. Cas. 186; 27 M, L. J. 388; 1 L. W. 446; 
15 M. L. T. 415. 
(9) 26 M. 91, 
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before the Suits Valuation Act was enacted, - 
by virtue of section 8 of that Act when- 
ever aa valorem Court-fees are payable, the 
value of the suit as computed for that 
purpose is to be the value of the suit 
for the purposes of jurisdiction; and no 
distinction is made between original and 
appellate jurisdiction. In certain cases and 
—the present is one of such—for the pur- 
poses of Court-fees the plaintiff has a right 
to fix his own valuation of the suit in the 
plaint, and he is also bound to state it in ` 
his plaint. Though additional Court-fees 
are .payable under section 11 that does not, 
as already stated, change the value of the 
subject-matter of the suit for the purposes 
of jurisdiction, The mistake lies in sup- - 
posing that the ‘amcunt or value of the 
subject-matter of the suit’ is its real or 
market value. It is the value fixed accord- ` 
ing to the mode prescribed by the Statute, 
though in the absence cf any statutory 
provision as in section 14 of the Civil 
Courts Act, or the Suits Valuation Act, 
the real or the market value of the subiect- 
matter will have to be ascertained as in the 
case, for instance, of appeals to His Majesty 
in Council. This was the view taken in 
Madho Das v. Ramji Patak (6), (where Sir 
John Edge and Banerji, JJ., pointed out 
the anomalies and difficulties in holding 
otherwise) and in Nagendra Nath Mozwndar 
v. Russik Chandra Rat (10). 


But we must admit that there is a con- 
siderable body of judicial opinion against 
onr view, which we now propose to examine. 
lt has been held that in sunits for accounts 
er mesne profits, where the Court is at 
liberty to award a larger sum than what 
is fixed in the plaint as the approximate 
amount to which the plaintiff is entitled, 
the amount determined by the first Court 
as the amount due to the plaintiff should 
be taken as the value of the subject-matter 
of the suit, that is one view, or the 
amount so determaincd and accepted by the 
plaintiff should be the value, that is another. 
The former appears to have been the view 
generally entertained in the Caleutta High 
Court though Mookerji, J., formulated the 
latter in his judgment.in the Full Bench 
decision in Jjjatulla Bhuyan v. Ohandra 


(10) 6 C. W. N. 346. 
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Mohan Banerjee (11). See Morin? Mohan Das 
v. Satis Chandra Roy (12), Gulab Khan v. 
Abdul Wahab Khan (13), Ijjatulla Bhuyan 
v. Chandra Mohan Banerjee (11). This view 
of Mookerjee, J., has been accepted by the 
Allahabad High Court in Sri Raman Laljt v. 
Desraj (14), The former view has been adverse- 
ly criticised in the judgment of Mookerji, J., 
and not much more need be said of it, Why 
the finding of the first Court shonld deter- 
mine the value is not apparent——the 
Legislature has not said so. In Mohini 
Mohan Das v. Satis Ohandra Roy (12), which 
is the first of the cases in which this 
doctrine was propounded, the learned Judges 
say, the precise value of the suit is as- 
certained when the first Court has ascer- 
tained it. That with all respect does not 
appear to be correct, either as a matter 
of law or as a question cf fact, so long 
as there is an appeal against the decree 
ascertaining the amount. In Gulab Khan 
v. Abdul Wahab Khan (18) the reason stated 


is, where the plaintiff fixes definitively a. 


sum, that is the valuation, but if he fixes 
tentatively, then the first Court’s adjudi- 
cation ; and this decision was followed by 
the majority of the Judges in Jjyatullu 
Bhuyan v. Chandra Mohan Banerjee (11). As 
we have alrealy pointed out, there is no 
distinction made in the valuation of the 
suit between definite or tentative valuation 
in any of the relevant Acts, In Ibrahimji 
fssajt v. Bejanji Jamsedji (15) and Nilmony 
Singh v. Jagabandhu Roy (16) the view later 
on adopted ‘by Mookerjee, J., appears to 
have heen taken and in. Sri Raman 
Lalji v. Desraj (14), the learned Judges 
distinguished the earlier case of Madho 
Das v. Ramji Patak (6) in their own Court, 
on the ground that in that case there was 
no acceptance by the plaintiff of the amount 
ascertained by the-trial Court. 

The difficulty of accepting this position as 
correct is equally great. What happens if 
plaintiff does not accept the amount as- 


(11) 340. 954, 6C L. J. 255; 11 C. W. N. 1133, 
(12) 17 ©. 704; 8 Ind. Dec. (x. s.) 1011. 
(13) 31 C. 3865; 8 C. W. N. 233. 
(14) 5 Jud. Cas, 875; 82 A. 222; 7 A. L. J. 208. 
(16) 20 B. 268; 10 Ind. Dee. (N. s.) 735. 

ib) 23 U, 580; 12 Ind, Dev. (m s.) 357, 


certained to be due; how is he to signify 
his acceptance; till his acceptance what is 
to be the position of the defendant if he 
wants to appeal? As far as we have been 
able to examine the cases, no satisfactory 
answer is obtainable to any of these ques- 
tions. Let us take a concrete case. Sup- 
pose asuit for accounts 15 instituted in a 
Subordinate Court with unlimited pecuniary 
jurisdiction and the plaintiff values his 
claim at Rs. 3,C00. The Court gives him 
Rs. 4,000. Neither the plaintiff nor the 
defendant is satisfied; the plaintiff wants 
Rs. 6,000 andthe defendant says nothing is 
due. To what Court should defendant 
appeal and to what Court the plaintiff P 
Suppose defendant wants to appeal; how 
is he to ascertain if the plaintiff accepts the 
valuation or not P Suppose defendant ap- 
peals first, his appeal must obviously be to 
the District Judge. After that plaintiff 
appeals claiming Rs. 3,000 more; sbould 


_his appeal be to the High Court? Ifié is 


to the High Court, does the District Court 
lose jurisdiction over the defendant’s appeal; 
and if before the plaintiff appeals the Dis- 
trict Court decides the defendant’s appeal 
in his favour, is that adjudication void as 
being without jurisdiction P Suppose the 
plaintiff after appealing to the High Court 
and after the defendant’s appeal is taken 
up to the High Court withdraws his appeal; 
has the detendant’s appeal to be sent back? 
Can the plaintiff file a memorandum of 
objection in the defendant’s appeal in the 
District Court claiming the extra three 
thousand P Is it the principle that till 
there is an ascertainment of the amonnt 
due by the first Court accepted by the 
plaintiff, his original valuation is the test 
as was apparently held in Nilmony Singh 
y. Jogabandhu Roy (16)? If itis, the difficulty 
does not cease, for if the Court dismisses 
the plaintiff’s, suit after taking accounts 
the plaintiff, if he appeals to the District 
Court, cannot, onthe principle laid down in 
Bhupendra Kumar Ohakravarte v. Purna 
Chandra Bose (1), get more than Rs. 5,000, 
the limit cf that Courts appellate jurisdic- 
tion. The result of accepting any of these 
positions would be that tbe value of the 
subject-matter of a suit is a shifting quantity 
and varies from the trial Court to the Court 
of Appeal and varios even for purposes of 
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appeal according as the appellant is the 
plaintiff or the defendant. If again this 
interpretation is correct, the forum of appeal 
may change in appeals from desrees or orders 
of the same Court in the same suit, for 
example, inasuit for accounts the appeal 
from the preliminary decree dismissing the 
suit or ordering accounts may lie to one 
Court, while an appeal from the final decree 
may lie toa different Court—-that is just what 
happened in - Golab Khan v. Abdul Wahab 
Khan (18), a result certainly not contemplat- 
ed by section 13 of the Civil Courts Act. 


In most of the cases in which the question 
had arisen, the original suit was instituted 
in a Subordinate Court of unlimited pesuni- 
ary jurisdiction, and it was easy, after 
the amount was ascertained by the first 
Court and after the plaintiff had paid the 
additional Court-fee under section li of the 
Court Fees Act, to treat the case as one of 
amendment of the plaint, in which case the 
amendment takes effect as from the date of the 
institution of the suit, and the amended 
value as the value of the suit for purposes of 
jurisdiction both of the trial Court and the 
Court of Appeal. Some such assumption 
appears to have been made in Ibrahim)? 
Issaji v, Bejanjt Jamsedyi (15) and Madhavi 
Amma v. Kunhunni Menon (17), But 
there is no warrant for this assumption, 
and as observed in Arogya Udayan v. Appacht 
Rowthan (4), the plaintiff has not, and should 
not be allowed, to amend the valuation, as 
the result of allowing the plaintiff to amend 
the valuation may be to shift the jurisdiction 
from one Court to another at the option of 
the plaintiff, 


Hitherto we have assumed that the suit 
was instituted in a. Court of unlimited 
jurisdiction, when it is possible to change the 
valuation for purposes of appeal without in 
any way affecting the jurisdiction of the trial 
Court. The application of this principle 
of valuation, whether the principle be that 
adopted by Mookerjee, J., or that adopted by 
the other learned Judges who took part in 
the decision in the Fall Bench case, becomes 
still more difficult, if not impossible, in cases 
where the suit was instituted ina Court of 
limited pecuniary jurisdiction. Under the 
Bengal, North-Western Provinces and Assam 


(17) 4 M L, J. 48. 
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Civil Courts Ast,—and similar provisions 
are to be found in the Civil Courts Aot of 
the other provinces—an appeal from a decree 
of the District Munsif lies only to the District 
Court, and the District Court has jurisdiction 
to entertain appeals only from decrees in 
suits where the valne of the suit does not 
exceed Rs. 5,000. If ina suit fpr accounts 
or mesne profits instituted in‘a District 
Munsif’s Court, the plaintiff valuing the claim 
atan amount within the pecuniary limits 
of that Court, that Court gives a decree for 
more than Rs. 5,000,where would the appeal 
lie? In Golap Sundari Debt v. Indra Kumar 
Hazra (5) a Bench of the Calcutta High Court 
solved the problem, as already stated, by 
holding that the Munsif cannot pass a decree 
for more than the amount of his pecuniary 
jurisdiction. This has not been accepted by 
the Allahabad High Court, and that Court. 
holds that the Munsif can pass a decree for 
any amount, [Sudarshan Das Shastri v. 
Ram Pershad (7)) but yet they accept the 
in Igjatulla Bhuyan v, Ohandra 
Mohan Banerjee (11), see Sri Raman Lalji. 
v. Desraj (14), as to the valuation for 
determining the forum of appeal. How in the. 
case supposed would the Allahabad High 
Court, which has to apply the same Civil 
Courts Act, decide the question? The precise 
question ig raised in this case, for the snit. 
was instituted in a Munsif’s Court and a 
decree of that Court awards to the plaintiff 
a sum over Rs. 5,000 which, if the decision 
of this Court in Arogya Udayan v. Appacht 
Rowthan (4) is correct, the District Munsif 
was entitled to do. Mr. Govindaraghava 
Aiyar argued that our Legislature was wiser 
and anticipated the difficulty and provided 
an appeal or at least contemplated an appeal 
to the High Court from the decree of the 
District Munsif, and drew our attantion to the 
language of section 13, which in the second 
clause enacts—omitting the words not now 
material—that “appeals from the decrees of. 
Subordinate Judges and District Munsifs shall 
lie to the District Court, except when the 
amount or subject-matter of the suit exceeds 
Rs. 5,000 in which case the appea 
shall lie to the High Court.” There is, we 
think, no warrant for this construction. It 
is to be observed that the assumption, if 
there is one, is that the District Munsif may 
have original jurisdiction to pass a decree in 
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a suit the amount or value of the subject. 
matter of which is above Rs. 5,000, but as 
section 12 of the same Act is quite clear and 
confines the original jurisdiction of . the 
District Munsif to suits of which the value 
does not exceed Rs. 2,500, the assumption is 
unwarranted. Reading both sections 12 and 
13 together there can be no doubt that 
appeals from detrees of District Munsifs lie 
only to the District Court. We think this 
affords almost sonoclusive proof that our 
interpretation of the words “The amount or 
value of the subject-matter of the suit” is 
the correct one. 


It was said that our construction leads also 
‘to some anomalies; it enables the District 
Munsif totry and decree suits and the 
District Court to try appeals whose real 
value may be much larger than the limits 
of their pecuniary jurisdiction as fixed by 
the Statute. If this isan anomaly, it is not 
peculiar to suits for accounts or mesne 
| profits or any other such class of suits where 
the plaintiff is given the right to fix his own 
valuation; for even in cases of so-called deter- 
minate valuation, the valuation as fixed by 
rules framed for that purpose may not be,.and 
in a considerable class of important suits as for 
example suits for land is not, the real vlaue 
of the suject-matter of the suit. A striking 
instance of such a case is the case of Bhupendra 
Kumar Ohakravarti v. Purna Chandra Bose (1), 
already referred to. The original suit was for 
lard and mesne profits. The land was valued 
at Ks, 686-6-0 and was decreed by the Munsif; 
there was an appeal to the Subordinate Judge; 
and a second appeal to the High Court. 
The plaintiff claimed profits of the very land 
for ten years and in execution of that decree 
fixed the approximate amount at Rs. 75,510 
and the High Court held the Munsif was not 
- entitled to try this claim in execution of his 
own decree. If the District Munsif can try 
a suit for the land and give a decree for it 
though the real value of that land must have 
been much larger than the amount claimed 
for mesne profits, if such claim was at least 
approximately correct, we are unable to 
perceive any anomaly in our holding that 
the approximate valuation fixed by the 
plaintiff, where that is one of the modes 
preseribed by the Legislature for the valua- 


tion of the suit, should govern jurisdiction: 


in the trial of the suit in all its stages, 


whether in the Court of first instance or in 
an Appellate Court. One other instance is 
sufficient. Take thecase of redemption of 
a mortgage. The value of the suit is the 
amount of the mortgage. The land sought 
to be recovered msy be worth lakhs while 
the mortgage amount may be only a few 
hundreds. An instance of this kind is to be 
found in Second Appeal No, 852 of 1912. 

Ix a recent case, dyyalu Naidu v, Ramasami 
Raja, (Civil Miscellaneous Appeal No. 131 of 
1915) in this Court, Oldfield and Krishnan, 
JJ., followed the decision in Ijjatulla Bhuyan 
v. Chandra Mohan Banerjee (11) and in 
Madhavi Amma v, Kunhunni Menon (17). 
Though the last case nay be distinguished 
on the ground that the original suit was in 
a subordinate Court, the decision in Ayyalu 
Naidu v. Ramasamz Raja (Civil Mis- 
cellaneous Appeal No. 181 of 1915) 
cannot be so distinguished. As we are 
unable to agree with the learned Judges who 
decided ibis last case and in view of the large 
body of judicial opinion against our view, 
we think it will be more satisfactory if the 
question is disposed of by a Full Bench, and 
we accordingly refer the following question 
to the Full Bench:— 

“Whether in suits for accounts instituted 
in a District Munsif’s Court, an appeal from 
the final decree which awards more than 
Rs. 5,000 lies to the District Court or the 
High Court,” 





This appeal came on for hearing before the 
Full Bench pursuant to the above Order of 
Reference. 

Mr. B. N, Surma, for the Appellants— My 
point is that the amount decreed is above 
Rs. 5,000 and the appeal lies to the High 
Court and not to the District Court. 

In Madhav Amma v. Kunhunni Menon 
(17), the plaint was for Rs, 5,000, and the 
appeal lay to the District Court. 

The decisions in Azyalu Naidu vy. 
Ramasami Raja, Civil Miscellaneous Appeal 
No. 131 of 1915, Muttammal vy. Chinnana 
Gounden (18', Ibrahimjt Issaji v. Bejanji 
Jamsedjt (15), Golay Sundari Debi v. Indra 
Kumar Hazra (5) hold the view that a Munsif 
has jurisdiction to pass a decree for above 
Rs, 2,500 in cases of account where the 
valuation is less than the amount. 


(18) 4 M, 220; 1 Ind. Dec. (x. s.) 989, 
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[ABDUR Rasim, J.—The word “suit? in- 
eludes also an “appeal”, | 

Mr. B. N. Sarma.—In Arogya Udayan v 
Appachi Rowthan (4) there is an observation 
but the reasoning 18 not clear. 

Ratnasawmit Chetty v. Ratnammal (8) 
was a decree by consent, 

The decision in Muttammal v. Chinnana 
Gounder (18) shews that the valuation may 
change and the right of appeal depends upon 
‘the valuation adopted, ` 


Mr. F. Ramesam, for the Respondent, was 
not called upon to reply. 


OPINION.—Ouar answer to the question 
referred to us is that where a suit for accounts 
is instituted ina District Munsif’s Court, the 
plaintiff valuing the subject-matter of the 
suit at an amount within the pecuniary juris- 
diction of the District Munsif, and a decree 
is passed for more than Rs. 5,009, the 
appeal from that decree lies to the District 
Courtand not to the High Court. ‘The ques- 
tion is fully discussed in the Order of 
Reference and it is not necessary to add any- 
thing. We overrule the decision in Ayyalu 
Naidu v. Ramasami Raja, Civil Miscellaneous 
Appeal No. 131 of 1915, which follows 
Iijatulla Bhuyan vy. Chandra Mohan Banerjee 
(11) and Madhavi Amma v, Kunhunni Menon 
(17). i 

We may mention that the case of 
Muttammal v. Chinnana Gounden (18), which 
has been referred to at the Bar, does not affect 
the present question. 

| Answer accordingly. 
V.R.P. 


MADRAS HIGH COURT. 
Appean Suir No. 169 or 1914. 
February I, 1916. 
Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
* KONDAPI SESHAYYA AND ANOTHER—- 
PLAINTIFF 3———APPELLANTS 
versus 
GRANDHI VENKATA SUBBAYYA 
CHETTY— Daren panr— 


RESPONDENT. 
Stamp Act UI of 1899), ss. 26, 35, 61, Ari. 35, 
applicability of—Lease of land for 10 yeurs for plant- 
ing trees, construction of —“Rent or premium,” mean- 


ing of ~Admission of wustamped instrument in evidence 
Appeal, objection in. 

AL leased land to B for ten years, B agreeing to 
plaut 50,000 casuarina trees on the land, worth 
Rs. 1,000. At tho end of the term the trees were to be 
cut and sold and the parties were to share equally 
in the sale-proceeds, as well as to pay the cost of 
cutting down the trees: 

Held, that as the value of tho subject-matter 
was not one which could not be ascertained at the 
date of the execution of the document, section 26 of 
the Stamp Act did not apply tolit and it was not Hable 
to siamp duty. [p. 450, cols 1 & 2; p. 451, col. 1.) 

Per Abdur Rahim, J.—The cases covered by section 
26 are like that of the produce of mines, where 
what will be realised is altogether uncertain; not 
merely the money-value, but also the quantity of 
the article bargained for. [p. 450, col. 1. 

Soodamani Pattar v. Somasundara Mudaliar, 4 M. L. 
J. 201, referred to. : 
Collector of Tanjore v, Ramasamiler, 3 M. 342; 

| Tud. Dec (nx. s.) 793, distinguished. 

Per Srinivasa Aiyangar, J.-The document was an 
assignment of the land fore term in consideration 
of recovering half the proceeds of the trees reared 
on the laud when they were fit for cutting, and was, 
therefore, not liable to stamp duty. [p. 450, col. 2.) 

The document having beon admitted in evidence 
could not be called in question in appeal excopt under 
section 61 of the Stamp Act. [p. 451, col 1.] 

Adarji Dorabji v. Rajaram Jhurakhan Lal, (1897). 
Bom, P, J. 382, referred to, 


Appeal against the decree of the Court 
of the Temporary Subordinate Judge, © 
Nellore, in Original Suit No. 54 of 1913, 
(Original Suit No. 44 of 1913 on the file of 
the District Court of Nellore). 

Mr. T. V. Venkatarama Aiyar, for the 
Appellants. 

Mr. P. Ohenchiah, for the Respondent. 

JUDGMENT. 


ABDUR RABIM, J — T'he suit in which this 
appeal has arisen was instituted® by the 
plaintiffs to establish their ` right to half 
the number of casuarina trees now standing 
on a certain piece of land leased by the 
lst plaintiff to the defendaunt’s father and 
also for damages which are estimated at 
Re. 12,000, and for an injunction re- 
straining the defendant from cutting the 
trees standing on the land. The first 
plaintiff owned about 270 acres of land 
described as Khandriga and he leased 135 
acres, that is, one-half, to one Ammayya 
Chetti. Out of the other half, he leased 
about 131 acres to the defendant’s father. 
One of the questions we. have to consider 
is, what is the proper construction of the 
document, Exhibit I, which is described as a 
lease for growing casuarina trees. It is stated 
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in that document that the quantity of land 
mentioned in it was leased for planting casua- 
rina trees for 10 years from the date of its exe- 
cution, that is, until 19th September 19138. 
It is then provided, “you should, therefore, 
plant in this land 50,000 trees worth about 
Rs. 1,0C0 and grow them well; and when the 
trees have to be felled, you should fell 
them in my presence, the cost of felling 
being borne by both of us, and out of the 
amount shall be credited to the deed of 
mortgage executed by us in your favour 
on 19th September 1903 (which is also the 
date of Exhibit I). You must yourself 
bear the cost of planting and growing 
the trees and I shall not have anything 
to do with it.” The mortgage referred 
to is Exhibit IJ, 16 isa simple mortgage- 
bond for Rs. 997-14-3. No time is specified 
for the payment of the amount and out 
of 135 and odd acres of land, all the 
land coyered by Exhibit I, except 4 acres, 
is pledged as security for the payment of 
the amount of the mortgage. The con- 
struction of Exhibit I is not altogether 
free from difficulty. After giving the best 
consideration to its terms, the proper con- 
struction seems to me to be that the 
lessee covenanted to plant and rear at 
least 50,000 casnarina trees on the lands 
leased to him and the price of the trees 
to be grown within 10 years was fixed 
by the parties at Rs. 1,000. It is contended 
by the learned Counsel for the defendant 
that Rs. 1,000 was intended to be the 
maximum damages the defendant was liable 
to pay,*in case he failed to carry ont 
the contract. That is to say, the first 
plaintiff did not bargain for his share 
of the value of 50,000 casuarina trees, 
bat only for Rs. 1,000 at the most, if 
the defendant did not plant the trees and 
grow them as contemplated by the parties. 
Tt is difficult to aecept this as the correct 
interpretation, because if the parties did 
not contemplate that 50,000 casuarina 
trees should be planted and reared in the 
ordinary course of husbandry and that 
each of them would be entitled to his 
share of such trees, why should there be 
any stipulation for the defendant’s felling 
the trees in the presence of the Ist plaint- 
iff and the lst plaintiff paying his half 
share of the charges for cutting? No 
doubt the parties coulewplated that instead » 


29 


of the Ist plaintiff being given half the 
quantity of fuel that would be realised 
or half of the trees, the first plaintiff 
should receive the equivalent value thereof 
for his share of the trees. 

Then there is another question which 
is certainly not free from difficulty and 
that is, whether section 26 of the Stamp 
Act applies to this case and if so, whether 
the lst plaintiff is precluded thereby from 
recovering any damages at all. Exhibit I 
was not stamped though it was registered. 
It was contended by the learned Vakil for 
the appellants that this document is əx- 
empted from Stamp duty under Article 35, 
exception (a), of the Stamp Act which 
provides exemption for “lease executed in 
the case of a caltivator and for the pur- 
poses of cultivation (including a lease of 
trees for the production of food or drink) 
without the payment or delivery of any 
fine or premium, when a definite term is 
expressed and such term does not exceed 
one year or when the average annual rent 
does not exceed one hundred rupees.” It 
is contended on the other side that this 
exception has no application to a case of 
this nature. It is argued that the exemp- 
tion contemplated is intended for cases of 
ordinary agricultural leases in favour of 
cultivators. It is also suggested that it is 
doubtful whether, when the rent or pay- 
ment in the shape of produce of the kind 
contemplated in Exhibit I is to be received 
by the lessor atthe end of acertain period, 
it could be brought within the meauing 
of average annual rent as vontemplated 
by Sub-Article IT], by dividing what is 
payable by the number of years at the 
end of which it is to be paid. It is said 
that the average annual rent contemplated 
in that and the similar sub-artisle would 
apply only to cases where a yearly 
payment is reserved, though that payment 
may not be the same each year. 1 
do not think it necessary to express any 
opinion on this point as, I think it is quite 
clear that section 26 of the Stamp Act 
does not apply to this ease. That section 
says, “where the amount or the value of 
the subject-matter of any instrument charge- 
able with ad valorem duty cannot be, or 
(in the case of an instrument executed 
before the vommenucemeni of this Act) could 
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not have been, ascertained at the date of 
its execution or first execution, nothing 
shall be claimable under such instrument 
more than the highest amount or value, 
for which, if stated in an instrument of 
the same description, the stamp actually 
used would, at the date of such execution, 
have been sufficient.” Is this then a case 
in which the value or the amount of the 
subject-matter was not ascertainable at the 
date when the instrument in question, Ex- 
hibit I, was executed? What isthe subject- 
matter here? The subject-matter seems to 
be a certain number of casuarina trees or 
their equivalent value, which was clearly 
ascertainable at the date of the contract. 
It is argued that the value of the trees 
at the end of 8 or 10 years was not as- 
certainable at the time when Exhibit I 
was executed and the parties contemplated 
that such value should be payable. The 
whole matter amounts only to this: so many 
trees were due to the lst plaintiff at the 
end of the term and the ist plaintiff instead 
of receiving the trees was entitled, if he 
so chose, to receive their value. I should, 
therefore, say that the subject-matter was 
ascertainable at the date of the lease. If 
we put any other construction, the result 
would be that where what is payable in 
future is not current coin, but anything 
élse, a person would be liable to lose what 
is his just claim through no fault of his 
own, for it would not be possible in most 
cases to ascertain beforehand what the market 
price of a certain article would be sometime 
hence. And this would have far-reaching 
consequences. In my opinion the cases 
which were intended to be covered by section 
26 are like that of the produce of mines, 
which is expressly mentioned in that section, 
where what will be realised is altogether 
uncertain; not merely the market value, but 
also the quantity of the article bargained 
for. Two decisions of this Court were 
brought to our notice. One is reported as 
Collector of Tanjore v. Ramasamier (1), 
There the unascertainability of the subject- 
matter arose from the fact that the value 
of the paddy was to be fixed by the Collector 
and, therefore, it was not the market value 
that was in question, but what the Collector 
in his discretion might fix and which of 


course was incapable of being ascertained 
(1) 3 M, 842; 1 Ind. Dee. (x. s.) 793, 4 


beforehand. The next case is that reported 
as Soodamani Pattar v, Somasundara Mudaliar 
(2). That was a case very similar to this. 
It was there held that section 26 had no 
application. It may be that there are some 
observations in the case which are open to 
doubt, but the main principle laid down 
there seems to me to be quite applicable 


to the present case, namely, where a certain © 
quantity of produce of a certain land is 


reserved as payable to the lessor that could 
not be said to be something unascertainable 
within the meaning of section 26. Section 
26 is, therefore, no bar to the plaintiffs’ 
recovering such damages as they may be 


entitled to. 
* 


* $ * 


SRINIVASA Å IYANGAR, d.~ I agree. I confess 
that I bad considerable difficulty in making 
up my mind as to the applicability or 
otherwise of section 23 of the Stamp Act 
to this ease. The instrument is called a 
lease and is not stamped, though registered, 
Under the document the defendant was 
entitled to the exclusive possession of the 
land for 10 years. His obligation was to 
plant and rear at least fifty thousand casua- 
rina trees. The trees when grown were to 
be cut at the expense of both the parties 
and the Ist plaintiff was entitled toa moiety 
of the proceeds. There is no date or period 
or periods fixed for that cutting. It is 
difficult to say that the half of the proceeds 
of the wood cut, which the first plaintiff 
was entitled to, was either rent or premium. 
It is unquestionable that the parties con- 
templated that the defendant should plant 
and rear the trees in the usual manner and 
that the trees should be cut from the Sth 
year as is usual in those parts, but it cannot 
be said that there was any periodical pay- 
ment stipulated for by the instrament, so 
as to make the wood or the proceeds 
of the wood deliverable or payable to the 
Ist plaintiff as ‘rent.’ I am disposed to 
think that the document is really an assign- 
ment of the land for a term in considera- 
tion of recovering half the proceeds of the 
trees reared on the land when they were 
fit for cutting. 

However this may be, there is no doubt 
that the parties treated the document as a 
lease, valued the rentat rupees one thousand 


for the period of 10 years, believed that 
(2) 4 M, L. J, 201, 
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the lease was one toa cultivator, and that 
the document was exempted from duty 
under Article 35 of the Stamp Act. If 
they were right in that assumption, then 
section 26 has no application; for that section 
applies only to cases where the instrument 
is chargeable with an ad valorem duty and 
where no duty is payable atall, there is no 
question of any ad valorem duty payable on 
the instrument. Assuming, however, that 
the parties were wrong (it is even doubt- 
ful whether Article 35 applies to all leases), 
then the instrument is not “duly” stamped, 
in which case undoubtedly section 35 of 
the Act applies. The document, having 
been admitted in evidence, cannot now be 
called in question, except under section 61 
of the Act. The plaintiff then can at the 
most be only salled upon to pay ad valorem 
duty on the amount or value claimed by 
him. See Adarji Dorabjt v. Rajaram 
Jhurakhan Lal (3), where all the three learned 
Judges agreed on this point. I also agree 
with Abdur Rahim, J., that the value of the 
subject-matter of this instrument is not one 
which cannot be ascertained at the date of 
its execution. 
Appeul allowed; 
Decree modified. 


V.R.P. 
(8) (1897) Bom. P, J, 382. 





COURT OF THE BOARD OF REVENUE, 
: UNITED PROVINCES. 
Revenus Petition No. 166 or 1915-16 or 
Kareg: Disrricr. 

November 1, 1916. 
Lresent:— Mr, Campbell, J. M. 
LACHHM!1 NARAIN—Derenpant— 
APPELLANT 
VETSUS 
THe SPECIAL MANAGER, COURT OF 
_ WARDS, NIMGAON ESTATE—~ 

PLAINTIFF— RESPONDENT. 

Oudh Rent Act (XXII of 1886), Chap. VIL A— 
Resumption— Grant conferring wnder-proprietary rent- 
free rights. 

The resumption Chapter of the .Oudh Rent Act 
applies to the case of a person holding under a grant 
conferring under-proprietary rent-free rights, both as 
to the land held under the grant and.the land since 


occupied by him without definite permission from the 
landlord, 
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BALWANT RAI 0. GHERU. 
Appeal from the decree of the Commis- 


sioner, Lucknow, dated the 17th April 
1916, upholding the order of the Deputy 
Commissioner, Sitapur, dated the 10th 


January 1916, confirming that of the Asistant 


‘Collector, Kheri, dated the 30th September 


1915. 

Mirza Sami Ullah Beg, Dr. Nazir Uddin 
and Mr. Hakim Uddin, for the Appellant. 

Mr. H, S. Gupta, for the Respondent. 

JUDGMENT .—I see absolulely no reason 
to disagree with the ndings of the lower 
Courts. 

It is perfectly clear from the terms of 
the grant of 1874 that respondent did not 
confer proprietary, but under-proprietary, 
rent-free rights upon appellants and they 
have been treated as tenants with such 
rights ever since. 

Chapter VII A is clearly applicable to the 
present case, both as to the land held under 
the grant and the land since occupied by 
appellant without definite permission from 
respondent, 

Ground (6) of the appeal is now raised 
for the first time and I decline to entertain 


> ib. 


There is absolutely no proof that the 
right to resume the land, granted rent- 
free in 1874, had been barred by limita- 
tion previously to the commencement of 
the Land Revenue Act of 1576: section 
107 B (o). 

There is absolutely nothing in the Settle- 
ment Officers order which acts as res 
judicata. He merely said that he had no 
jurisdiction. There can be no doubt of 
the right of jurisdiction of the Revenue 
Courts now. . 

I uphold the Commissioner’s order 
dismiss this appeal with costs. 

Appeal dismissed, 


and 





PUNJAB CHIEF COURT, 
Secony Civic Apesar NO, 2959 or 1916. 
April 19, 1917. 

Present: — Mr. Shah Din, Chief Judge. 
BALWANT RAI—~Pvaintire— 
APPELLANT 
versus 
GHERU AND OTHERS — DEFENDANTS —- 


RESPONDENTS, 
Redemption of Mortgages Act (Punj. Act H of 


a 
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1918), ss. 6 (a), (b), 11, 12—Order directing redemp- 
tion on payment of certain sum—Suit for declaration 
thatthere is further charge on land, maintainability 
of-—-Specific Relief Act (Lof 1877), s. 42. 

A mortgagee aggrieved by an order of the Col- 
lector under section 11, read with section (6) (a) and 


(b) of the Redemption of Mortgages Act 1913, allowing. 


redemption of the mortgaged property on payment 
of a certain sum, may sue for a declaration that 
there is a further charge on the mortgaged land and 
is not bound to sue for recovery of the additional 
mortgage-money to which he claims to be entitled. 
[p. 452, col. 2; p 453, col. 1.] 


Sardar Dial Singh v. Beli Ram, 51 P. R. 1897; Sahib 
Dial v. Lajpat Rat, 14 Ind. Cas. 610; 10 P. R. 1912; 
74 P. L. R. 1912; 267 P. W. R. 1912, referred to. 


Second appeal from the decree of the 
District Judge, Gurgaon and Hissar at 
Hissar, dated the 26th June 1916, con- 
firming that of the Munsif, lst lass, 
Gurgaon, dated the 12th January 1916, 
dismissing the claim. 


FACTS.—Defendants, who had mortgaged 
their land with possession to the plaintiff, 
applied to the Collector for redemption. The 
Collector thereupon held an. enquiry regard- 
ing the sum due to the mortgagee and even- 
tually made an order under section 6 (a) and 
(b) of the Redemption of Mortgages Act, 
1913, directing the mortgagee to deliver pos- 
session to the mortgagors on payment by the 
latter of a certain sum of money. The mort- 
gagee thereupon brought a suit for a declara- 
tion that in addition tothe sum deposited by 
the mortgagors there was a further charge 
on the land, Both the lower Courts dis- 
missed the suitas not maintainable. 


Lala Durga Das, for the Appellant.—This 
is not a suit under section 42 of the Specific 
Relief Act but under section 12 of Act II 
of 1913, which expressly empowers the 
party aggrieved to file a suit to “establish 
his right”, These words are identical with 
those used in Order XXI, rule 63, Civil Pro- 
cedure Code. Under that provision it has 
been held that the proviso to section 42 of 
the Specific Relief Act does not apply: 
Sahib Dial v, Lajpat Rai (1), Nur Vuham- 
E v. Aimna (2), Raghunath Das y. Rahiman 


(1) 14 lud. Cas. 510; 10 P, R. 1912; 74 P. L, R. 
1912; 267 P. W. R. 1912, 

(2) 91 P. R. 1907; 191 P4L. R. 19083. 
ei 14 Ind, Cas. 776; 23 P., R. 1912; 93 P, W, R. 
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Mr. Nanak Chand, appeared for the Re- 
spondents. 


JUDGMENT.—The facts of this case 
are fully given in the judgments of the 
lower Courts. The sole question for deci- 
sion in this second appeal is whether the 
District Judge was right in holding that, 
in view of the order passed by the Collec- 
tor under section 11, read with section. 6 
(a) and (b) of the Redemption of Mort- 
gages Act, Punjab Act II of 1913, the 
plaintiff, as mortgagee of a certain plot 
of land, could bring, under section 12 of 
the Act, a suit to obtain a declaration 
that in addition to the sum found by the 
Collector to be rightly due to him under 
the mortgage, he was entitled to receive 
from the mortgagor a further sum as part 
of the mortgage-money and to have it 
charged on the mortgaged property. The 
District Judge has held that as the plain- 
tiff, whose mortgage was one with posses: 
sion, has delivered possession of the land 
to the mortgagor under the orders of the 
Collector, he cannot recover possession 
through the Collector after obtaining a 
declaratory decree in a Civil Court; and 
that since he can obtain further relief than 
a mere declaration of title by suing for 
recovery of the additional sum of money 
which, he alleges, is due to him in respect 
of the mortgage in question, the decla- 
ratory suit brought by him is not main- 
tainable under section 42 of the Specific 
Relief Act. 


I do not agree in this view. Sectfon 12 
of the Redemption of Mortgages Act, under 
which the mortgagee has brought the 
present suit, lays down that “any party 
aggrieved by an order ‘made under section 


6 * * * or Il of this Act, may in- 
stitute a suit to establish his iights in 
respect of the mortgage, but, subject to 


the result of such suit, if any, the order 
shall be conclusive.” This section embodies 
a rule of law analogous to that contained 
in rule 68 of Order XXI, Civil Procedure 
Code (which corresponds with section 
283 of the old Code of Civil Procedure 
of 1882). lt is now well settled that 
under rule 63 of Order XXI aforesaid 
the person who is aggrieved by an order 
passed against him is entitled to bring a 
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declaratory suit to establish the rights 
which he claims to the property in dispute 
and that he need not seek consequential 
relief in that suit [see Sardar Dial Singh v. 
Beli Ram (4) and Sahib Dial v. Lajpat Rat 
(1)]. The principle laid down in the decisions 
just cited must also govern a case like 
the present; and the plaintiff was, therefore, 
within his rights in bringing a suit for 
the declaration prayed for in his plaint, 
and he was under no obligation to sue 
for recovery of the additional mortgage- 
money to which, according to the allegations 
"in the plaint, he is entitled. 

I accept ‘this appeal, set aside the Dis- 
trict Judge’s judgment and decree, and 
remand the case under Order KALI, rule 
23, Civil Procedure Code, for re-decision 
of the appealon the merits. The appellant 
will get his costs in this Court and in 
the Courtof the District Judge. Pleader’s 
fee Rs, 32. 


Appeal accepted. 
(4) 51 P. R. 1897. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

MiscecLangous APPEAL No. 40 or 1916. 
August 24, 1916. 
Present:—Mr. Lindsay, J. O. 
HENRI THOMAS VICTOR—PRTITIONER 
APPELLANT 

VErSUs 
MUHAMMAD GUL KHAN AND OTHERS— 


Opposites Party —RESPONDENTS. 

Provincial Insolvency Act (TIT of 1907), ss. 5, 6 (2) 
—Reside”’, meaning of—Jurisdiction. 

Where it appeared that the applicant in an insol. 
yency case before the District Judge of Lucknow was 
at the time residing at Lucknow with his relatives 
and that sometime previous to. his application he had 
been residing in the Central Provinces: 

Held, that the District Judge of Lucknow had 
jurisdiction to entertain the application. 

In the matter of F. De Momet, 21 ©, 634; 10 Ind. 
Dec. (N. s.) 1053, referred to. 


Appeal against the order of the District 
_ Judge, Lucknow, dated the 24th May 1916. 

Mr. A. P. Bose, for the Appellant. 

Pandit Makkhan Lal, for Respondent 


No. 1, ‘ 
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JUDGMENT,—This is an appeal in an 
insolvency case. The applicant filed a 
petition before the District Judge of Lucknow 
on the 22nd of May last. It appears that 
some time previous to the application to 
be declared an insolvent, the appellant 
had been residing in the Central Provinces. 
According to an affidavit which has been 
filed in this Court under the direction of 
a Judge of the Court, the appellant left 
the Central Provinces in February last 


_and has been residing ever since in Lucknow 


with some relatives. The District Jndge 
of Lucknow refused to entertain the peti- 
tion for insolvency on the ground that 
he had no jurisdiction. He bases his order 
upon what he held to be a fact, namely, 
that the petitioner was not ordinarily 
residing in Lucknow. I think this order 
is wrong having regard to the language 
of section 6, sub-section (2), of the Pro- 
vincial Insolvency Act. The meaning of 
the word “reside” or “ordinarily reside” 
has been discussed at length in a case 
reported as In the matter of F. De Momet 
(1). That was a case in insolvency which 
was tried before Mr. Justice Sale. There 
the petitioner had been residing in the Great 
Eastern Hotel in Caleutta from the 28th 
December 1893 till the 8th of January 
1894 and it was on this latter date that 
he filed his petition in the Calentta High 
Court. The learned Judge, fcr reasons 
which will be found at page 638 of the. 
report, held that for the purposes of section 
5 of the Insolvency Act, 11 and 12 Vic. 
Chapter XXI, the Court had jurisdiction. 
That Act is in part materia with the Act 
with which we are concerned here, namely, 
Act III of 1907, and I agree with the inter- 
pretation which was put upon the expres- 
sion “reside?” by Mr. Justice Sale in his 
judgment just referred to. 

I allow this appeal, set aside the order 
of the learned District Judge and direct 
him to take up the petition and deal with 
it according to law. No order as to cogte. 


Appeal allowed, 
(3) 21 C. 634; 10 Ind. Dec, (x. s.) 1058. 


454: 
MOTI CHAND V. IKRAM ULLAH KHAN. 
PRIVY COUNCIL. 

- APPEAL FROM THE ALLAHABAD Hiren Court. 
December 11, 1916. 
Present:—Lord Parker of Waddington, 
Lord Sumner, Sic John Edge and 
Sir Lawrence Jenkins. 

MOTI CHAND AND OTRERS—PLAINTIPES— 
ÅPPELLANTS 
versus 


Khwaja IKRAM ULLAH KHAN AND 


OTHHRS-—DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 10, 20 (2), 88 (8) 
—- Agreement to relinquish ex-proprietary rights, validity 
of. 

The policy of the Agra Tenancy Actis to secure 
and preserve to a proprietor, whose proprietary rights 
in a mahal or any portion of it are transferred other- 
wise than by gift or by exchange between co-sharers 
in the mahal, aright of occupancy in his “sir” land 
and in the land which he has cultivated continuously 
for twelve years at the date of the transfer, and 
that such right of occupancy is by the Act secured 
and preserved to the proprietor, who becomes by a 
transfer the ex-proprietor, whether he wishes it to 
be secured or preserved to him or not and notwith- 
standing any agreement to the contrary between him 
and the transferee. The policy of the Actis not to 
be defeated by any ingenious devices, arrangements 
or agreements between a vendor and a vendee for 
the relinquishment by the vendor of his “sir” land or 
land which he has cultivated continuously for twelve 
years atthe date of the transfer, for the reduction 
of purchase-money on the vendor's failing or refusing 


to relinquish such lands, or for the vendor being, 


liable to a suit for breach of contract on his failing 
or refusing to relinquish such lands. <All such 
devices, arrangements and agreements are in 
contravention of the policy of. the Act and are 
contrary to law and are illegal and void, and can- 
not be enforced by the vendee in any Civil Court . or 
in any Court of Revenue. [p. 456, col. 1.] 


Appeal from a decree and judgment of 
the Allahabad High Court, dated the 24th 
May 1911, reported as 11 Ind. Cas, 17, 
reversing those of the Subordinate Judge, 
Azamgarh, dated the 13th October 1909, 

FACTS of the case fully appear from 
the judgment of the High Court reported 
as 11 ind, Cas. 17. 

Messrs. De Gruyther, K. C., and B. Dube, 
for the Appellants. 

Dr, Abdul Majid, for the Pekan dani 


JUDGMENT. 


Sir Joun Eper.—This isan appeal from 
a decree, dated the 24th May 1911, of the 
High Court of Judicature at Allahabad 
which set aside a decree of the Subordinate 
Judge of Azamgarh, and dismissed the suit 
of the plaintiffs. The suit was brought to 
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recover damages for an alleged breach by the 
defendants of an agreement contained in a 
sale-deed of the 2nd May 1903, by which 
defendants had agreed to execute and file a 
deed of Jere a a of their rights 
in their 7” lands in Mouzas Khorant, 
Daulsapur Hee Bharthipur in the district of 
Azamgark. The mouzas in “question are 
mohals within the meaning of “The North- 
Western Provinces Tenancy Act, 1901” 
(Act II of 1901). 

The defendants, who where the proprietors 
within the meaning of that Act of Mouzas 
Khorant, Daulsapur and Bharthipur, and 
had in those mouzas considerable “sir” lands 
in their occupation to which the Act applied, 
by their deed of the 2nd May 1903 transfer- 
red by sale to the plaintiffs the three 
mouzas and all the rights appertaining to the 
zemindari property. By the deed the defend- 
ants also purported to sell to the plaintiffs 
the zemindart’ property “together with ‘sir 
and ‘khudkash? lands and ex-proprietary 
tenancy right without the exception of 
anything or right”; declared that, ‘we, the 
executants, have relinquished our claims and 
interest in respect of all the ‘sir? and 
‘khudkasht? lands”; and agreed that— 

“We shall agoonia a deed of relinquish- 
ment of claim in respect of the ‘sr’ lands, 
and shall file an application surrendering tha 
holding. If we should make a delay in or 
take any objection to the filing of an applica- 
tion surrendering the holding or to the 
execution of the deed of relinquishment of 
claim in respect of the ‘sir lands, or sMould 
we, the executants, our heirs or represen- 
tatives or successors, keep in our possession 
any portion of the ‘sir’ and “khudkasht’ lands, 
then we and our heirs and representatives 
and successors shall pay damages in respect 
thereof at the rate of Rs. 16 per 
bigha. In case of non-payment, the vendees 
shall have power to bring a saitin a eom- 
petent Court, and to realise the amount of 
damages atthe above rate from the person 
and property of us, the executants, and our 
heirs and representatives and successors, 
We, the executants, shall have no objection 
to pay it.” 

At the time of the execution of the sale-deed _ 
of the 2nd May 1903 the plaintiffs were not 
nor were any ofthem proprietors, landholders, 
or go-sharers in the mouzas or in any of them, 
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On the 5th May 1903 and in pursuance 
of the agreement in that respect contained 
in the sale-deed of the 2nd May 1908, the 
defendants executed a deed of relinquish- 
ment in favour of the plaintiffs of their claim 
and right in all their “sir” lands in the three 
mouzas; they, however, refused to file the 
deed of relinguishment in the Revenue 
Court, and on the 14th July 1903 refused 
to quit possession of the “sir” lands, of which 
they have since then continued in possession 
as ex-proprietary tenants. In respect of 
that refusal to file the deed of relinquish- 
ment or to quit possession of the “sir” lands, 
this suit for damages was brought in the 
Court of the Subordinate Judge of Azamgarh 
on the 3rd July 1909. The damages claimed 
were at the rate of Rs. 16 per bigha, 
amounting to Rs. 9,468-8-0 with interest 
thereon atthe rate of 8 annas per centum 
per mensem fromthe 14th July 1903 to the 
ord July 1909, The total amount of the 
claim, including interest, was Rs. 12,837-5-9. 

The Subordinate Judge gave the plaintiffs 
a decree for the amount claimed, with costs 
and interest thereon atthe rate of 8-annas 
per centum per mensem to the date of realis- 
ation, The High Court, on appeal, holding 
that the transaction as to the “sir” lands, 
whether it was to be regarded as an attempted 
sale of ex-proprietary rights or an agreement 
to relinquish those rights when they should 
arise, was unlawfal, decided that the claim 
for damages for breach of the agreement 
could not be maintained, and dismiased 
the suit. There was abundant authority 
for that conclusion to be found in the deoi- 
sions of the High Court on the effect of Act 
i A 1901 and of the previous Act XII of 
1 

In section 10 of Act II of 1901 itis enacted, 
so far as is material for present sonsidera- 
tion, that—~ 

“(1) Every proprietor whose proprietary 
rights in a mahal or in any protion thereof, 
whether in any share therein or in any 
specific area thereof, are transferred, on or 
after the commencement of this Act, either 
by sale in execution of a decree or order of 
a Civil or Revenue Court, or by voluntary 
alienation, otherwise than by gift or by 
exchange between co-sharers in the mahal, 
shall become 2 tenant, with a right of occu- 
pancy in his ‘sir land, and in the land which 
he bas cultivated sontinuously for twelve 
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years at the date of the transfer, and shall 
be entitled to hold the same ata rent which 
shall be 4 annas in the rupee less than 
the rate generally payable by non-oecupancy 
tenants for land of similar qualify, and with 

similar advantages in the neighbourhood. 
“(2) A usufructuary mortgage shall be 
deemed to be a transfer within the meaning 
of this section. 
`% a # + 

(4) Every such tenant, and every tenant 
having the same rights under the correspond- 
ing provisions of Act XVIII of 1873, Act 
XII of 1881, orany other enactment for the 
time being in forse, shall be called an ex- 
proprietary tenant, and, save as otherwise 
expressly provided, shall have all the rights 
and be subject toall the liabilities conferred 
and imposed upon occupancy tenants by this 
Act. 

“(5) The land in which such occupancy 
right has been created shall be specified, and 
the rent payable therefor shall be fixed by 
the Collector under section 36 of the North- 
Western Provinces and Oudh Land Revenue 
Act, 1901.” 

In section 20 of Act LI of 1901 it is enact- 
ed: ~ 

“(2) The interest of an ex- -proprietary tenant, 
an occupancy tenant, or a non-occupancy ten- 
ant, other than a ‘shekadar is, subject to the 
provisions of this Act, heritable, but is not 
transferable in execution of a decree ofa Civilor 
Revenue Court, or otherwise thau by voluntary 
transfer between persons in favour of whom, as 
co sharers in the tenancy, such right originally 
arose, or who have become by succession 
co sharers therein,” 

In section 88 of Act II of 1901, it is, 
amongst other things, enacted:— 

“(1) A tenant, not bound by a lease or other 
agreement fora fixed period, may, at the end 
of any agricultural year, surrender his hold- 
ing; but he shall not be entitled to surrender 
a portion only of his holding. 

“(3) Nothing in this section shall affect 
aby arrangement by which a tenant and his 
landholder may agree to the surrender of 
the whole or any portion of a holding.” 

The Subordinate Judge apparently con- 
sidered that clanse (3) of section £3 bad some 
bearing upon the facts of the case. Their 
Lordships cannot regard the agreement for 
relinquishment by the defendants in the sale- 


deed of the 2nd May 1903 and the execution 
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by the defendants of the deed of relinquish- 
ment of the 5th May 1903 as separate and 
distinct transactions. The exesution of the 
deed of relinquishment on the Sth May 
1903 was merely a step taken towards 
giving effect to the agreement for relinquish- 
ment which was contained in the sale-deed 
of the 2nd May 1908 and was not an 
arrangement between a tenantand his land- 
lord. The relation of landlord and tenant 
did not exist between the plaintiffs and the 
defendants at the time when the sale-deed of 
the 2nd May 1903 was executed. 

It appears to their Lordships tbat it can- 
not be doubted that the policy of Act II of 
1901 is to secure and preserve to a proprietor, 
whose proprietary rights in a mahal or in 
any portion of it are transferred otherwise 
than oy gift or by exchange between co- 
sharers in the mahal, a right of ocenpancy 
in his “sir” lands, and in the land which he 
has cultivated continuously for twelve years 
at the date of the transfer, and that such 
right of oecupancy is by the Act secured and 
preserved to the proprietor, who becomes by 
a transfer the ex-proprietor, whether he 
wishes it to be secured and preserved to him 
or not and notwithstanding any agreement to 
the contrary between him and the transferee. 
The policy of the Act is notto be defeated by 
any ingenious devices, arrangements, or 
agreements between a vendor and a vendee 
for the relinquishment by a vendor of his 
“sir? land or land which he has cultivated 
continuously for twelve years atthe date of 
the transfer; for a reduction of purchase- 
money on the vendor’s failing or refusing to 
relinquish such lands; or for the vendor being 
liable to a suit for breach of contract on his 
failing or refusing to relinquish such lands. 
Allsuch devices, arrangements, und agree- 
ments are in contravention of the policy of 
the Act and are contrary to Jaw and are 
illegal and void, and cannot be enforced by 
the vendee in any Civil Court or in any Court 
of Revenue. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs, 

Appeal dismissed, 

Solicitors for the Appellants: Messrs. T. D, 
Wilson and Ca. | 

Solicitors for- the Respondents: Messrs. 
Truefitt and Francis. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
rest Crvin Appean No, 9 or 1916. 
July 12, 1916. 
Present:— Mr. Stuart, J. O. 
ALI MIRZA BEG-— PLAINTIFF— 
APPELLANT 
versus 
HASAN RAZA KHAN- DEFENDANT— 
RESPONDENT, a 
Specifice Relief Act {I of 1877), s. 89--Limitation Act 
(IX of 1908), Sch. I, Art. 91—Instrument, cancellation 
of—Limitation, period of, commencement of—Registra- 
tion, effect of. a 
Where aninstrument cannot take effect until ib 
has been registered, the period of limitation to have 
such an instrument cancelled or set aside, under 
section 89 of the Specific Relief Act, commences, 
under Article 91 of the Limitation Act, from the 
date of its registration, and not from the date of its 
execution. [p. 458, col. ).] . 
Tawangar Ali v. Kura Mal, 3 A, 894 at p. 396; A. W. 
N. (1881) 2; 2Ind. Dec. (N. s.) 207, Meda Bibi v. 
Imaman Bibi, 6 A. 207 at p. 210; A. W. N. (1884) 
34; 3 Ind. Dec. (x. s.) 808; Iltifat Hussain v. Musammat 
Zulf.un-nissa, 10. O. WB and Singarappa v. Talari 
Sanjivappa, 28 M. 349; 15 M. L. J. 228, referred to.) 


Appeal from the decree of the Subordinate 
Judge, Rae Bareli, dated the 7th December 
1915. 

The Hon’ble Syed Wazir Hasan, for the 
Appellant. 

The Hon’ble Mirza Sami Ullah Beg, for the 


Respondent. 


JUDGMENT.—The facts in the suit out 
of which the present appeal arises are as 
follows:— 


The plaintiff Ali Mirza Beg instituted 
a suit against Ahmad Raza Khan for a 
share in the estate of a certain Murtaza 
Khan. The suit terminated in a decree 
passed on a compromise dated the 26th 
May 1905, by which the plaintiff was 
allowed a maintenance of Rs. 15 a month 
On 23rd May 
1912 the plaintiff signed a deed, which 


purported to be a deed of sale, transfer- - 


ring his maintenance allowance to Hasan 
Raza Khan, the minor son of Ahmad Raza 
Khan, for certain consideration. That deed 
was presented for registration before the 
Sub- Registrar on 22nd August 1912. The 
plaintiff not admitting execution, the Sub- 
Registrar refused registration. Hasan Raza 
Khan then applied to the Registrar 
for compulsory registration of the document. 


His application was allowed on 17th March 


ai 
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1913 and registration was effected on that 
latter date. On 3lst May 1915 Ali Mirza 
Beg, plaintiff, instituted a suit in the Court 
of the Subordinate Judge of Rae Bareli 
for the cancellation of this deed, asking 
for relief under the provisions of section 
39, Act I of 1¢77, on an assertion that he 
had signed the deed in ignorance of its 
contents, being induced to affix his signature 
by reason of fraud and misrepresentation 
exercised upon him by Ahmad Raza Khan, 
the father of the minorin whose favuur the 
deed had been executed. 


The learned Subordinate Judge dismissed 
the suit as being barred by limitation. 

The plaintiff has filed the present appeal, 
asserting that he had not stated in his 
plaint that the facts entitling him to have 
the instrument cancelled became known to 
him on a date prior to the 30th May 1912. 
The eighth paragraph of his plaint is cor- 
rectly translated as follows :— 


“ That the defendant’s father asked the 
plaintiff to purchase a stamp worth Rs. 35 
which he did and gave the draft of the 
aforesaid sale-deed to the defendant’s father 
for being faired out; that in the plaintiff's 
absence the deed was written out on the 
stamp paper; that on the’ assurance that 
the deed was written out according to the 
draft given by the plaintiff to the defend- 
ant’s father, the plaintiff affixed his sig- 
nature reposing confidence’ in defendant’s 
father and on his persistent assurance; 
that when for the first time the defendant’s 
father produced the deed before the Snb- 
Registrar, on 23rd May 1912, and it was 
read over to the plaintiff by the Sub- 
Registrar the plaintiff came to know that 
the conditions of the deed widely, differed 


from the conditions of the draft; that then 


the plaintiff refused to get the deed register- 
ed and so it was not registered, and that 
later on it was again produced on 22nd 
August 1912 after the expiry of the pres- 
eribed time and even then the plaintiff refused 
to have it registered.” 


The contents of this paragraph contain 
inter alia two assertions—One that the deed 
was read out to the plaintiff by the Sub- 
Registrar on 23rd May 1912, that on that 
date he became aware of the alleged fraud 


and misrepresentation and that no regis-. 


tration took place on that date, and the 
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other that the deed was subsequently again 
presented for registration on 22nd August 
1912. Thereis nothing in the endorsements 
on the deed to support a contrary view, 
I, therefore, decide that the plaintiff on his 
own averment was cognizant of the alleged 
fraud and misrepresentation on 23rd May 
1912. But this decision does not conclude 
the plaintiff-appellant’s case. 

I am satisfied that the transfer which 
the deed purports to effect would not be 
valid in law until the deed was registered. 
The period of limitation directed by Statute 
is the period provided by Article $1 of the 
First Schedule of Act IX of 1:08. The 
time, from which the period begins to run, 
is when the facts entitling the plaintiff to 
have the instrument cancelled or set aside 
become known to him. These words are 
equivalent to the words which declare the 
cause of action in section 39, Act I of 
1877. In that section it is stated that 
any person against whom a written instru- 
ment is void or voidable, who has reason- 
able apprehension that such instrument, if 
left outstanding, may cause him serious 
injury, may sue to have it adjudged void 
or voidable. The occurrence of the reason- 
able apprebension commences when the facts 
entitling the plaintiff to have the instru- 
ment cancelled or set aside become known 
to him. A person cannot havea reasonable 
apprehension that an instrument which has 
no legal effect if left outstanding may cause 
a serious injury. ` 

It was decided in 1881 in the case of 
Tawangar Ali v. Kura Mal (1) that the 
words “when the facts entitling the plaint- 
iff to have the instrument cancelled or set 
aside become known to him,” must be 
construed to mean, when, having knowledge 
of such facts, a cause cf action has accrued 
to him and he is ina position to maintain 
a suit. A Full Bench of the Allahabad 
High Court decided in 1584 in the case 
of Meda Bibi vy. Imaman Bibi (2): “Ib was 
essential for him” “that is to say the Judge), 
“befcre holding the suit barred, to find in 
terms whether the alleged gift by Ghulam 
Ghaus ever took effect m law during his 
lifetime, so as to afford the plaintiff a com- 


plete cause of action on which to come into 
(1) 3 A. 394 ab p. 396; A. W. N. (1551) 2; 2 Ind, 


Dec. (xN. 8.) 207. 
(2) GA. 207 at p. 210; A. W. N. (1884) a4: 2 Jnd. 


Dec. (x, s.) 805 
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Court.” The matter was touched on by Mr. 
Chamier in 1898 in Ilfifat Hussain v. Musam- 
mat Gulf-un-nissa (3) anda decision upholding 
the same principles will be foundin Szngarappa 
vy. Talari Sanjivappa (4), decided in 1904. 

Certain other authorities have also been 
quoted before me. It is sufficient to say 
that there is nothing in any of these authori- 
ties which controverts the principles that 
have been followed in the above rulings. 
The law appears tome to be clear. The period 
of limitation commences when the plaintiff 
has'a cause of action to come into Court. 
In the case of a deed such as the present 
which cannot take effect until it has been 
registered, the cause of action cannot accrue 
until registration takes place. If the 
plaintiff had come into Court on any date 
prior to the 17th March 1918 and asked 
to have the deed set aside, his suit should 
have been rejected on the ground that on 
any date prior to the 17th March 1913 
there was no valid transfer. It is qnite 
true that once registration has taken place 
the document operates from the time from 
which it wonld have commenced to operate 
if no registration thereof had been required 
or made, and not from the time of its regis- 
tration—section 47, Act XVI of 1908. 
But that circumstance does not affect the 
question. Until the document was register- 
ed it had no effect. The plaintiff was not 
entitled to have it cancelled or set aside. 
So the facts entitling him to bave the 
instrument cancelled or set aside could not 
be within his knowledge until the 17th 
March 19:3, and he could not have a 
reasonable apprehension that such an instru- 
ment if left outstanding could cause him 
serious injury until the 17th March 1913. 
Any apprehension that he had before the 
latter date would not have been reason- 
able Thus the cause of action arose on 
17th March 1918, and as the suit was 
filed onSlst May 1915 it was within time 
and was not barred by limitation. 

I, therefore, allow the appeal and set aside 
the decree. As the Courtfrom whose decree 
the appeal bas been preferred has disposed of 
the suit on a preliminary point and the 
decree is reversed in appeal, I remand it 
under the provisions of Order XLI, rule 23 


Act V of 1908, and send a copy of the 
(3) 10,0. 178. 
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judgment and order to the Court from whose ` 
decree the appeal has been preferred with 
directions to re-admit the suit under its origi- 
nal number inthe register and proceed tò 
determine it. 

The evidence recorded during the original 
trial shall, subject to all just exceptions, 
be evidence during the trial after remand. 
The Court will proceed to determine the 
third issue and to decide the suit thereon. 
The findings on first, second and fourth 
issues will stand. I unphold the decisions 
thereon which will now remain as final 
decisions. Costs will follow the result. 

Appeal allowed, 


PATNA HIGH COURT. 
Letrers Patent ArpeaL No. 80 or 1916. 
February 12,1917. > 
Present:—-Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
Musammat SAHODRA KUER AND ANOTHER 
—~A PPELLANTS 
versus 


GOBARDHAN TIWARI AND otaers— 


RESPONDENTS, 

Possession, person in, rights of—Trespasser, suit 
against Specific Relief Act (I of 1877), s. 9—Failure 
to bring suit under s.9, effect of. 

A person holding peaceful possession of land even 
for a period short of the statntory period of 12 years 
is entitled to recover possession of the same from a 
trespasser, and section 9 of the Specific Relief Act is 
no bar to the suit even if it is brought beyond six 
months ofthe dispossession. [p. 459, col. 2; p. 460, 
col. Li 

Shama Charan Roy v. Surja Kanta, 6 Ind, Cas, 806; 
15 C.W.N. 163, Pemaraj Bhavaniram v. Nayayan 
Shivaram Khisti, 6 B, 215; 6 Ind. Jur. 416; 3 Ind. Dec. 
(x. s.) 601, Kvrishnacharya v. Lingawa, 20 B. 270; 10 
Ind. Dec. (x. s.) 738, Hanmantrav v. Secretary of 
State, 25 B. 287; 2 Eom. I. R. 1:11; Wali Ahmad 
Khan v. Ajudhia Kandu, 18 A. 587; A. W. N. (1891) 
196; 7 Ind. Dec. (x. 8.) 849, Gobind Prasad v. Mohan 
Lal, 24 A. 157; Umrao Singh v. Ramji Das, 22 Ind, 


- Cas. 622;11 A. L.J 1012; 86 A. 61, Mustapha Saheb 


v. Saniha Pulia, 23 M. 179; 8 Ind. Dec. (N. s.) 
o24; Kalyanam Basavaya v. Alakam Mallappa, iñ 
Ind. Cas. 613; Neelagara Lingama vw. Kinnahal 
Hampiah, 17 Ind. Cas. 167: Haradhan Mandal Modak 
v, Iswar Das Marwari, 38 Ind, Cas. 797, 2 P. L. J. 61, 
referred to. 

Sundar v. Parbati, 12 A. 5l at p. 56; 16 I. A. 186; 
5 Sar. P. O. J. 448; 6 Ind. Dec. (N. s.) 782, Ismail Arif 
v. Mahomed Ghous, <0 O. 884; 20 I. A 99; 6 Sar. P.C, 
J. 305; 17 Ind, Jur. 321; 10- Ind. Dec. (xN. 8.) 561, 
followed. 

Wise v. Ameerunmissa Khatoon, 71.A.78 at p. 80; 
6 C. L. R. 249; 4 Sar. P. C. J. 127, commented upon. 

Nisa Chand Gaita v. Kanchiram Bagani, 26 O. 579; 
BG, W. N 568; 13 Ind. Dec. (N. 8.) 972, not followed, 
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Appeal under section 10 of the Letters 
Patent from the judgment of Mr. Justice 
Chapman, in Second Appeal No. 861 of 1916, 
dated the 3rd November 1916. 


Mr. Atul Kriskna Roy, for the Appellants. 
Rai Guru Saran Prasad, for the Re- 
spondents, 


JUDGMENT. 


CHAMIER, C. J.—This was a suit by the 
appellants for the removal of an osarah or 
verandah erected by the respondents on a 
plot of landin front of and immediately 
adjoining the plaintiffs’ house. There was 
another claim which has been allowed and 
there is no appeal as to that. The Court 
af first instance and the Court of firat appeal 
held that the plaintiffs were and had been 
for some time (the number of years is not 
stated) in peaceable and exclusive possession 
of the plotas part of their sehan, when the 
respondents built the verandah on it and 
thereby dispossessed the appellants from a 
portion of it. Those Courts agreed in giving 
the appellants a decree for possession of 
the land and for removal of the verandah. 
On second appeal to this Court that decree 
has beenset aside. The learned Judge who 
heard the appeal said that on the findings of 
the Court of first appeal it was open to that 
Court to “infer that the plaintiffs had a 
better title than the defendants and grant 
the plaintiffs a decree, but unfortunately it 
did not draw that inference. It has dis- 
tinctly held that the plaintiffs had no title.” 
The &ppellants admit no donbt that the plot 
in question belongs to the zemindars of the 
village, but they claim a decree for posses- 
sion against the respondents as trespassers 
on the strength of their (the plaintiffs’) 
previous possession of the land, and this in 
my opinion they are entitled to do. 


In Nisa Chand Gaita yv. Kanchiram Bagani ` 


(1> it was held that mere previous possession 
short of the statutory period of twelve years 
will not entitle a plaintiff to a decree for posses- 
sion Ina suit against a trespasser brought more 
than six months after dispossession, 2.6, in a 
suit not brought under section 9 of the Specifie 
Relief Act. But that decision is inconsistent 
with certain previous decisions of the Caloutta 
High Court and with the decision in Skama 


By 26 0.579; 3 C, W. N. 563; 13-Ind. Dac. (N. s) 
@ 


~ 
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Charan Roy v. Surja Kanta (2). It is also 
contrary to a long line of cases in the Bombay, 
Madras and Allahabad High Courts. I need 
only refer to the decisions in Pemaraj 
Bhavaniram v, Narayan Shivaram Khisti (3); 
Krishnacharya v. Lingawa (4); Hanmantrav v. 
Secretary of State (5) (judgment of Jenkins, 
C.J.); Wali Ahmad Khan v Ajudhia Kandu 
(6); Gobind Prasad v. Mohan Lal (7); Umrao 
Singh v. Ramit Das (8); Mustapha Saheb v. 
Santha Pillai (9) (judgment of Ayyar J.); 
Kalyanam Basavaya v. Alakam Mallappa (10) 
and Neelagara Inngama v, Kinnahal Hampiah 
(1!). The view taken in those cases was accept- 
ed by this Court in Haradhan Mandal Modak 
v. Iswar Das Marwari (12) and seems to me to 
be supported by the judgment of their Lord- 
ships of the Privy Council in Sundar v. 
Parbati (18) and Ismail Arif v. Mahomed 
Ghous (14) by well-known’ decisions of the 
Courts in England which are referred to in 
some of the judgments. 

It has been said in some gases that a 
passage in the judgment of their Lordships 
in Wise v. -Ameerunnissa Khatoon (15) is 
authority for the contrary view, but it 
appears to me that the passage must be read 
in conjunction with the finding that the 
defendants in that suit were entitled to the 
land under their settlement with the Govern- 
ment to whom it belonged. Under those 
circumstances the plaintiffs could not recover 
on the strength of previous possession except 
in a suit under section 9 of the Specific Ralief 
Act. i 

Both on principle and on authority it seems 
to me to be clear that the appellants are 
entitled, on the strength of their previous 


(2) 6Ind. Oas. 806; 15 C. W. N. 163. 

(3) 6 B. 215; 6 Ind. Jur. 416; 3 Ind. Dec. (N. s.) 601. 

(4) 20 B. 270; 10 Ind. Dec. (N. s.) 788, 

(5) 25 B. 287; 2 Bom. L, R. 1111. 

(6) 13 A. 537; A. W. N., (1891) 196; 7 Ind. Dec. 
(N. 8.) 340. 

(7) 24 A. 157. 

(8) 22 Ind. Oas. 622; 11 A. L. J. 1012; 86A. 51. 

(9) 23 M. 179; & Ind. Deo. (N. s.) 524, 

(10) 15 Ind Cas. 613. 

(11) 17 Ind. Cas. 167. 

(12) 38 Ind. Cas. 797; 2 P. L. J. 61, 

(18) 12 A. öl at p. 66; 16 I. A. 186; 6 Sar. P. 0. J. 
448: 6 Ind. Dec. (N. 3.) 782. 

(14 20 0.834; 20 I. A. 97; 6 Sar. P. C. J. 305; 17 
Ind. Jur. 321; 10 Ind. Dec. (N. 8.) 561. 

(15) 71. A. 73 at p. 80: 60. L. R. 249; £Sar. P. G, 


dy 187, 


. 


460 
PIARE LAL t, MADAN LAL. 


possession peaceably enjoyed, to a decree for 
possession against the respondents who are 
mere trespassers, 

I would allow this appeal, set aside the 
judgment of the learned Judge of this Court 
and dismiss the appeal to this Court with 
costs of both hearings, 

SHaRFUDDIN, J.—I agree. 


Appeal allowed, 





ALLAHABAD HIGH COURT. 
Letters Parent Appear No. 29 or 1916. 
November 21, 1916. 

Present: — Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr, 
PIARE LAL— DECREE-HOLDER— APPELLANT 
versus 
MADAN LAL AND OTHERS—JODGMENT- 


DEBTORS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 104, O. 
XXT, r. 90—Application to set aside sale—Order— 
Appeal, second, whether lies—Letters Patent (AU), 
s. 10. 

No appeal lies under section 10 of the Letters 
Patent from the order of a single Judge of the High 
Court dismissing an appeal from an order of the 
executing Court on an application under Order XXI, 
rule 90 of the Civil Procedure Code to set asido a 
sale. 

Muhammad Naim-ul-lah Khan v. thsan-wl-lah Khan, 
14 A. 226; A. W, N. (1892) 14; 7 Ind. Dec, 
(x. 8.) 516, followed. 


Appeal under section 10 of the Letters 
Patent, froma judgment of Mr. Justice 
Piggott, dated the 5th February 1916. 


Messrs, Abdul Raoof and Shiam Krishna 
Dar, for the Appellant. 
Mr. Gulzari lal, for the Respondents. 


JUDGMENT.—In ‘this case an applica- 
tion was made in the Court executing the 
decree to set aside an auction-sale on vari- 
ous grounds. The Court refused to set 
aside the sale and dismissed the application, 
A first appeal from that order was 
preferred to this Court and heard by a 
Bench of two Judges, who took a somewhat 
different view of the evidence. The result 
was that the opinion of the Judge which 
concurred with the frst Court prevailed. 
The present matter purports to be an appeal 
under the Letters Pantent against the 
order of this Court, A preliminary ob- 
jection has been taken to the hearing of 
the appeal based on the Fall Bench deci- 
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sion in the case of Muhammad Naim-ul-lah 
Khan v. Ihsan-ul-lah Khan (1). Section 104 
of the Code of Civil Procedure provides 
for the eases in which an appeal shall lie 
against “orders”, Clause (27) provides 
that “No appeal shall lie from any order 
passed in appeal under this section.” ‘The 
contention of the respondents in the pre- 
liminary objection is that no second appeal 
lies and reliance is placed upon the authority 
quoted to show that even a Letters Patent 
Appeal is not permissible. We are, _of 
course, bound by the Fall Bench raling 
cf this Court. Itis contended, however, that 
the words in section 588 of the Code of 
Civil Procedure, which was in force when 
the decision in the Full Bench case was 
given, differed from the words of the present 
Code. The only difference is that in the 
old Code the words were: “The orders passed 
in appeals under this section shall be final,’ 
whereas in the present Code the words 
are: “No appeal shall lie.” We cannot 
see how the change in the words can in 
any way help the appellant. Possibly the 
reason for the change is that under the 
words inthe old Code it might have been 
argued that even “revision” or ‘review’ 
of judgment would not lie against an order 
passed by an Appellate Court. We think the 
preliminary objection must prevail and we 
accordingly dismiss the appeal with costs, 
including in this Court fees on the higher 
scale, . 
Appeal dismissed. 

(1) 14.A, 226; A. W. N. (1892) 14; 7.Ind. Des. 

(x. s.) 515. 





CALCUTTA HIGH COURT., 
APPBAL FROM APPELLATE Deorsege No. 1673 
or 1914. 

March 12, 1917. 
Present:——Mr. Justice Fletcher and 
Mr. Justice Smither. 

ABDUL GAFFUR MOLLA AND OTAERS — 
Pustntizrs—APPELLANTS 

5 VErsus 
GOLAM RAHAMAN NASKAR AND 


oTHERS—-DEFENDANTS—RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss. 161, 167— 
Enceumbrance—Mortgage of portion of non-transferable 
holding, effect af—~Civil Procedure Code (Act Vof 1908), . 
O. VII, +, 5—Pleadings in mofassil, construction of, 
‘The interest of qn usufryctuary mortgagee or a 
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mortgagee by way of conditional sale iu a portion of 
a non-transferable occupancy holding is not binding 
against the landlord of the holding or the person pur- 
chasing it in execution of a rent-decree and is not 
an encumbrance within the meaning of section 161 
of the Bengal Tenancy Act, which has to be annulled 
under section 167 of the Act. [p. 462, cols. 1 & 2.] 

Such interest takes effect against the tenant who 
granted the mortgage on the ground of estoppel, 
but as against the landlord or any other person not a 
party or privy to that estoppel, it cannot have any 
effect. [p. 662, col 2.] Í 

Written statements in the mofassil are not given 
the strict construction that is placed upon pleadings 
in England or in the Original Side of the High Court, 
notwithstanding what is laid down in Order VIII, 
rule 6, Civil Procedure Code, [p. 461, col. 2.] 


Appeal against the decree of the Addi- 
tional District Judge, 24-Pergannahs, dated 
the 21st of April 1914, reversing that of 
the Munsif, lst Court, Baruipore, dated 
the 21st of April 1913. 


' Babus Provash Chander Mitler and Tara- 
keswar Pal Choudhury, for the Appellants. 

Babus Mahendra Nath Roy and Sasi Sekhar 
Bose, for the Respondents. 


JUDGMENT. 


FLETOHER, J.—This is an appeal by the 
plaintiffs from a decision of the learned 
Additional District Judge of the 24- 
Pergannahs, dated the 2Ist April 1914, 
reversing the decision of the Munsif of 
the first Court at Barnipore. The suit 
was brought by the plaintiffs to recover 
possession of 4 bighas 9 cottas of land, part 
of a holding of 21 bighas 21 cottas. The 
first Court decreed the plaintiffs’ suit. On 
appeal to the learned Additional District 
Judges, the decision of the first Court has 
been reversed and the plaintiffs have appealed 
to this Court. The plaintiffs claimed title 
under an usufructuary mortgage or one 
by way of conditional sale in respect of a 
portion of this holding of 21 bighas odd, 
and they alleged that they had been dis- 
possessed by the principal defendant who 
had purchased the holding in execution 
of a rent-decree and that no notice to 
annul the plaintiffs’ encumbrance had been 
given under the provisions of section 167 
of the Bengal Tenancy Act. The first 
Court held that the person through whom 
the plaintiffs claimed title, namely, the 
original holder who granted the usufructuary 
mortgage to the plaintiffs was a raiyat 
holding at a fixed rate of rent or, if he 
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was not so, then the interest of the plaint- 
iffs was an encumbrance within the meaning 
of the Bengal Tenancy Act and must be 
annulled. The second Court held that the 
evidence did not establish that the tenancy 
was a permanent one, that the interest 
was that of an occupancy miyat and that, 
therefore, the plaintiffs bad no interest as 
against the landlord or the persox claiming 
under a rent-decree and the interest, 
although it might have been good as against 
the original tenant, was not an encumbrance 
within the meaning of section 16] of the 
Bengal Tenancy Act. 

The first point, I must confess, is not 
very clear. The plaintiffs in their pleadings 
set up the case that their mortgagor had 
a mokarart jama which, I understand, means 
land held at a permanent and fixed rent, 
and the written statement did notin direct 
terms traverse that. But the pleadings in 
these written statements in the mofussil, 
although, so far as I have seen them, they 
never admit anything and never fail to 
charge the other side with every sort of 
improper conduct that is possible to charge 
them with, certainly never bave been given 
the strict construction that is placed upon 
the pleadingsin England or in the original 
side of this Court. Order VIII, rule 5, 
Code of Civil Procedure, no doubt states 
that every statement of fact in the plaint, 
if not derived specifically or by necessary 
implication, must be taken to be admitted 
except as against a person under disability; 
but this is subject to the proviso corre- 
sponding to the proviso iu section 58 of 
the Indian Evidence Act, that the Court 
may require proof of any fact taken to 
be admitted underthe provisions of Order 
VIII, rule 5, Code of Civil Procedure. 
In this case, the point not having been 
taken before, the Court must have required 
the interest of the plaintiffs to be proved, 
notwithstanding the failure of the defendant 
to specifically deny the statement that the 
plaintiffs’ mortgagor held the property on 
a mokarari jama as mentioned in paragraph 1 
of the plaint. If that is so, then I 
think that the finding of the learned Judge 
of the lower Appellate Court, that the 
interest that the plaintiffs’ mortgagor had 
was that of an occupancy raiyat with no 
power of transfer, is a finding of fact 
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depending on a consideration of the evidence 
with which we cannot interfere in the 
present appeal, unless we hold that the 
Judge has misapplied his mind to the pre- 
sumption that arises under section 50 of 
the Bengal Tenancy Act. I think that 
this point was clearly open ta the Judge. 
The course that the case took in the 
Primary Court seems to me to be a suffi- 
ciently good guide on this point, Both 
parties argued before the learned Munsif 
ds to the status of the mortgagor of the 
plaintiffs and the Munsif fonnd in favour 
of the plaintiffs’ contention. That desision 
has been reversed by the learned Judge of. the 
lower Appellate Court. 

Then the next point that has been 
urged against the finding of the learned 
District Judge is that he misapplied his 
mind to the evidence having regard to 
the construction to be placed under section 
50 ‘of the Bengal Tenancy Act. The 
wording of the judgment is not very clear, 
but the Judge obviously considered the 
factsin this way. He says: “It is clear 
to my mind on the documentary evidence 
that in 1243 this property was described 
as ficca land. No doubt 1243 is a good 
long time back but it is later than the 
date of thea Permanent Settlement and it 
is quite clear that there was no perma- 
nent ‘interest then in the land of the 
predecessor-in-title of the plaintiffs’ mort- 
gagor. D should, therefore, think thatthe 
presumption to be implied under section 
50 of the Bengal Tenancy Act by. an 
uniform payment cf rent for a period of 
more than twenty years is rebutted.” It 
is a method which a Judge who is a 
final Judge of fact is entitled to follow, 
when he considers the evidence along with 
the presumption which can be rebutted 
arising under the provisions of the Ast. 
1 think there are no grounds for us to 
interfere with the judgment of the learned 
Judge on this point. 

The neat point in dispute is that even 
assuming that the interest ‘of the plaintiffs’ 
mortgagor was that of an accnpanoy raiyat 
of a non-transferable holding, whether the 
interest of the plaintiffs was an encum- 
brance within the meaning of section 161 
of the Bengal Tenancy Act. The interest 
that the plaintiffs had was not binding 
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as against the landlord. It is quite true 
that, so long as the original tenant retained 
a portion of the holding, the landlord’s 
right to re-enter could not be enforced 
on the ground that there had been no 
abandonment. But the interest being non- 
transferable, it is quite clear that the 
purported transfer to the plaintiffs could 
not affect the landlord ‘and when the land- 
lord eame to enforce the right that the 
law gave him, namely, of bringing the 
holding itself to sale for arrears of rent, 
the interest created in favour of the plain- 
tiffs could not be an encumbrance within 
the meaning of section 161 of the Bengal 
Tenancy Act. It was not an interest or 
rightcreated by tke tenant on his tenure 
or holding or in limitation of his own 
interest therein, but the interest of the 
plaintiffs as against their own morte 
gagor was an interest: that took effect 
purely on the ground of estoppel. As 
against a person who was not: either a 
party or privy to that estoppel, clearly 
the estoppel cannot have any effect. In 
that view, I think that the interest that 
the plaintiffs had was not an encumbrance 
under section 161 of the Bengal Tenancy 
Act. 

In the result, the present appeal fails 
and must be disnitasad with costs. 

SMITHER, J.—I agree. E 
Appeal dismissed, 


See 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 97 or T916. 
January 16, 1917, 
Present: Mr. Justice Piggott and 
Mr. Justice Walsh, 

Goswami Sri RAMAN LALJI— 
DEFENDANT-~APPELLANT 
versus 


Goswami Sri GOKUL NATHJSI—~ 


PLatNtirF—RESPONDEAT. 

Practice and procedwre—Principal and agent-~Agent,. 
authority of, to institute suit—-Suit, dismissal of-—Court,. 
duty of. 

Where the authority of a plaintiff to.have a suit’ 
brought at all and toallow his name to be -used as a 
plaintiff in the case is seriously questioned, that is 
a matter of principle which it is a Court’s duty to 
decide, and unless if is shown that the plaintiff has in 
fact authorised the suit, either expressly or impliedly, 
a Court ought not to grant a decree in his favour, 
Lp. 463, col, 2; p. 464, col. 1,) , 
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Ram Narain Singh v. Raghu Nauth Sahai, 19 C. 678; 
19 I. A. 135; 6 Sar. P. C. J. 202; 9 Ind. Dec. (n.s.) 894 
(P. C.), followed. 

But where authority has been given by the plaint- 
iffin some shape-or another, and the question is 
whether the agent has complied with the rules as 
laid down in the Civil Proedure Code, that is not a 
question of principle at all; but a question of practice 
and procedure, It is the first Court’s business to see 
that its own rules are complied with, and itis not 
right that it should leave the investigation of that 
question to the Appellate Court. A Court ought not 
to dismiss a suit for a defect in procedure without 
giving the defaulting party an apportunity of 
correcting the defect. [p. 464, col. 1. | 


First appeal from the order of the Sub- 
ordinate Judge, Muttra, dated the Ist April 
1915. 


Mr. Narain Prasad Asthana, for the Appel- 
lant, 4 


The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondent. 


JUDGMENT.—This was a suit on a pro- 
missory note. The defendant, apart from his 
defence on the merits, raised in his written 
.statement a plea that one Bhiki Mal, who 
purported to sign and verify the plaint 
in the capacity of general attorney of the 
plaintiff, had no authority to do so. The 
learned Munsif, in framing an issue on 
this plea, went a step further, He seems 
to have felt some doubt as to whether there 
had been a regular and valid presentation 
of the plaint in his Court. He according- 
ly framed an issue as to whether the 
plaint had been “properly signed, verified 
and | presented.” In determining the issue, 
however, he dealt only with the question 
of signature and verification of the plaint, 
and held that Bhiki Mal had no authority 
to sign or verify the plaint. He dismissed 
the suit, On appeal by the plaintiff, the 
learned District Judge has reversed this 
finding and remanded the suit for decision 
on the merits. The appeal before us is against 
this order of remand. On the question of 
verification the lower Appellate Court was 
obviously right, as is sufficiently apparent 
from a perusal of the rules on the sub- 
ject. With regard to the question of 
signature the learned District Judge has 
quoted good authority of this Court in 
support of the course adopted by him. He 
points out that, if there was any technical 
defect in the signature, it was at the most 
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an irregularity, capable of being cured by 
a subsequent amendment. We have been 
referred to no authority to the contrary 
and the case relied upon by the Court of 
first instance is not in point. What has 
been strenuously contended before us here 
is that there has been no valid presentation 
of the plaint. The point has not been decided 
by either of the Courts below. The plaint- 
iff is a resident of Bombay and Bhiki 
Mal aforesaid is his local agent for the 
management of certain property in the 
Muttra District. So far as we can judge, 
the position of Bhiki Mal might well be 
considered to fall within the definition of 
a ‘recognised agent” contained in clause 
(b) of Order III, rule 2 of the Code of 
Civil Procedure. In any case, it seems to 
us that the manner in which this question 
of presentation has been dealt with is most 
unsatisfactory. If the learned Munsif felt 
any serious doubt as to whether there 
had been a valid presentation of the plaint 
in his Court, he could have called upon the 
plaintiff to look into the matter and given 
him an apportunity to correct any irregu- 
larity of a technical nature which might 
have occurred. In framing an issue onthe 


point, and one which went outside the 
pleadings, the learned Munsif seems to 
have adopted a course which it is very 
difficult to support. The Jower Appellate 


Court has held from subsequent proceedings 
that there is a fair reason to infer that 
the plaintiff was cognizant of the action 
taken by Bhiki Mal in filing this suit. 
lf it is regarded as a question of fact it 
is apparently necessary to determine before 
justice can be done to the parties, there 
would be no objection to further evidence 
being taken on the point in the Court of 
first instance. On the point actually raised 
before him, the order of the District Judge 
seems to us clearly right, and we are 
certainly not disposed to interfere with 
the order under the circumstances already 
set forth by reason of the ditficulty now 
pressed upon our notice on the question of 
presentation. 

It seems desirable with reference to cases 
like.this, which are not of infrequent occur- 
rence, to add a few general observations. 
Where the authority of a plaintiff to have 
a suit brought at all and to allow his 
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name to be used asa plaintiff in the case 
is seriously questioned, thatis a matter of 
principle which it is a Oourt’s duty to 
decide ; and unless it is shown that the 
_plaintiff has in fact authorised the suit 
either impliedly or expressly, clearly a 
Court ought not to grant a decree in his 
favour, and the Privy Council case reported 
as Ram Narain Singh v. Raghu Nauth Sahat 
(1) is an illastration of that principle. 
But where authority has been given by the 
plaintiff in some shape or another, aud the 
question is whether the agent has complied 
with the rales as laid down in the Code, 
that is not a question of principle at all, 
but a question of practice and procedure. 
It is the first Court’s business to see that 
its own rules are complied with, and in 
our view it is not right that the first 
Court should leave the investigation of 
that question to the Appellate Court. If 
a defect is brought to its notice by its 
own officer—and it is the duty of an officer of 
the Court, if there is any defect in pro- 
cedure or in the frame of the suit or in 
such like things, to draw the attention of 
the Judge to the fact—or by the parties or 
one of them, the Judge ought ta put the 
defaulting party on terms to correct the 
defect. Ifthe defaulting party, on the defect 
being pointed out to him, declines to obey 
the Court’s order to correct it, obviously 
he has only himself to thank for any penalty 
which may ensue. But in our view a 
Court ought not to dismiss a suit without 
at any rate giving the defaulting party an 
opportunity of correcting the defect in 
procedure, if there be any. And the reported 
cases show that Courts of Appeal have 
been driven to indulge in refinements in 
order to prevent the ends of justice being 
defeated on a point of this kind. It is 
not in the interests of the litigants them- 
selves that a Court should be astute to 
defeat a claim, not on consideration of the 
merits, but on some technical point of 
procedure. There is no defect in pro- 
cedure which anybody is capable of making 
which cannot, as a rule, be amended and com- 
pensated for by an order as to costs, 

We dismiss this appeal with costs, 

Appeal dismissad, 

(1) 19 0. 678; 19 I. A. 135; 6 Sar. P. O.J. 202; 9 

Ind. Dec, (N. s.) 894 (P. C.). 


INDIAN CASES, 


{1917 


ALLAHABAD HIGH COURT, 
Civin Revision No. 108 or 1916. 
March 28, 1917. 
Present:—-Justice Sir George Knox, Kr. 
MASOOD ALI—Derenpantr— 
APPELLANT 
VETSUS 
CHUNNI LAL AND OTHERS— PLAINTIF eS — 


OpPPOSITE PARTIES,” 

Appeat— Dismissal of suit for failure to secure service 
on defendant—Civil Procedure Code (Act V of 1908), 
8, 115— Revision. 

No appeal lies from an order dismissing a suit for 
plaintif’s failure to secure service of process upon 
one or mors of the defendants. 

Sita Ram Singh v. Pokhpal Singh, 3 A. L. J. 576; 
A. W. N. (1906) 238; 1 M. L. T, 447; 28 A. 749, 
followed. 


Civil revision against the order of the 
District Judge, Bareilly, dated the | 19th 
February 1916. 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. Neral Ohand, for the Opposite Parties. 

JUDGMENT ,—The plaintiff in the suit out 
of which this appeal arises brought a suit in the 
Rent Court for arrears of the revenue. He 
failed fo secure service of process upon one or- 
more of the defendants. He was granted time 
within which to ascertain the address of the 
defendants and to procure service © of 
summons. He failed to do this and the Rent 
Court dismissed the suit. The plaintiff went 
in appeal to the District Judge of Bareilly, 
who set aside the Assistant Collector’s order 
and directed that the suit be restored to the 
file and be decided according to law. The 
learned Judge apparently overlooked the 
Full Bench ruling of this Court Sita Ram 
Singh v. Pokhpal Singh (1), in which it was 
held that no appeal lay from such an 
order. The applicant comes here in revision 
aud asks thatthe order of the District 
Judge may be set aside on the ground that 
no appeallay. The contention raised is a 
good one. I set aside the deeree of the 
District Judge. The original order passed 
by the Assistant Collestor on the 14th of 
May 1915 dismissing the suit will, therefore, 
stand good. Theapplicant will get costs of 
this Court. 


Decree set aside. 
(1) 3 A. D. J, 576; A. W. N, (1906) 233; 1 M, L 
TY, 447; 28 A. 749, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Orper No. 12 or 1916, 
November 27, 1916, 
Present:——Sir Lancelot Sanderson, KT., 
Chief Justice, and Justice Sir Asutosh 
Mookerjee, Kr. 

BUDHU LAl;— APPELLANT 
Versus 


CHATTU GOPE—Rasponpent. 

Criminal Procedure Code (Act V of 1898), ss. 195, 435, 
439—Application for leave to sue, whether judicial 
proceeding —Sanction refused by Lower Court— Appellate 
Court, power of——Evidence, further, whether can be 
taken—Civil Procedure Code (det V of 1908), ss. 115, 
151——High Court, revisional power of, scope of —Letters 
Patent (Cal.), cl. 15—“Judgment,” meaning of— 
Penal Code (Act XLV ef 1869), ss. 209, 1983—Deluy 
in applying for sanction, effect of. 


An application was made in the Small Cause Court, 
Calcutta, on behalf of the defendant, for sanction 
to prosecute the plaintiff, under section 209, Indian 
Penal Code, for having fraudulently and dishonestly 
and with intent to injure and anzoy the defendant 
made aclaim which he knew to be fulse and also under 
section 193, Indian Penal Code, for having, in an appli- 
cation for leave to institute a suit, knowingly and 
intentionally made a false statement when legally 
bound to state the truth. The Judge of the Small 
Cause Oourt refused the sanction, on the ground that 
the statements were nob made in the course of a 
judicial proceeding and that there had been an undue 
and unreasonable delay in making the application. 
Defendant then applied to the High Court, and tlic 
learned Judge who heard the application cate to the 
conclusion that the statement had been made in the 
course of a judicial proceeding, and that the delay 
had been explained away; and he made an order that 
the matter should be further investigated by the 
learned Judge ofthe Small Causo Court.and that 
that Judge should determine, upon the materials 
placed before the Court and having regard to his 
decision, whether or not sanction should be granted: 


Held, (1) that the order of the learned Judge of 
the High Court was a “jadgment” within the meaning 
of clause 15 of the Letters Patent and that an appeal 
lay against that order under that clause; [p. 467, col. 
l; p. 468, col. 2.) l 


Juslices of the Peace for Calcutta v. Oriental Gas 
Oompany, 8 B. L. R. 433 at p. 452; 17 W. R. 364 and 
Ebrahim v. Fackhurunnissa Begam, 40. 581; 3 C. L. 
R. 311; 2 Ind. Dec, (N. 5.) 337, relied upon. 


Hume v. Puresh Chander Ghose, In re an Attorney, 
22 Ind. Cas. 321; 4. O. 446; 15 Cr. L. J. 49; Chakra- 
pani v. King-Hmperor, | Weir 787;12 M. L. J 403; 
Mathura Sundari Dassi v. Haran Chandra Shaha, 34 
Ind. Cas. 634; 43 O. 857; 20 O. W. N. 594; 28 C. L. J. 
443; Hadjee [smail v, Hadjee Mahomed,. 13 B. L. R. 
91; 21 W. R. 303 aud Rama Fyer v. Venkatachalu 
Iaduyaehi, 30 M. 312 M. L. T. 84; 17 M. L. J. 123; 
50r. L. J. 288, referred to. 

(2: that under section 195 (6) of the Criminal 
Procedure Code, the sole power given to the learned 
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Judge of the High Court was to revoke a sanction 
given or to grant a sanction refused by the subordi- 
nate Court and that he had no power to remand the 
ease for further enquiry and decision by the Smull 
Cause Court. [p. £69, col. 1; p. 470, col 2.) 


In dealing with an application for sanction under 
section 195 of the Criminal Procedure Code in appeal, 
a superior Court has inherent power to take such 
steps as may be necessary toenable it to discharge 
the duty imposed upon it, e. y., to take further 
evidence in its discretion. [p. 470, col. 1; p. 472, col. 
2.) 


Kalli Kinkar Bett v. Dinobandhu Nandy, 32 C. 379; 
9 0. W. N. 321; 2 Cr. L. J, 106 and Krishna Reddy v. 
Emperor, 5 Ind, Cas. 881; 383 M. 90; 7 M. L, T. 128; 20 
M. L. J. 102; 11 Cr. L. J. 280, dissented from. 


Rahamatullah v. Emperor, 32 Ind. Cas, 157; 17 Or. 
L. J. 29, relied upon. 


Per Mookerjee, J.—Where a subordinate Court re- 
fuses sanction under section 196 of the Criminal Pro- 
cedure Code, the superior Court is authorised either 
to confirm that order or to grant sanction, but it has 
no power to remand the case for further enquiry and 
for final disposal in accordance with the result 
thereof. [p. 470, col. 2.) 


Anonymous, (L. P, A. (Mad.) No, 37 of 1906); 16 M. 
L. J. 45n; Beni Pershad v, Karju Pershaud, 9 Ind. 
Cas. 982; 33 A. 512; 8 A. L. J, 429; 12 Cr. L. J. 174; 
Kamma Narayanappa, Inve, 8 Ind. Cas. 679; 9 M. 
L. T. 97; 11 Cr. L. J. 699; L (1911) M. W. N. 100 and 
Muhammad Ishaq v. Muqim-ud-din, 19 Ind. Cas. 178; 
7 P. R. 1913 Cr; 14 Cr. L, J. 178; 207 P. L.R. 1918, 
relied upon, 

In the case of an Act which creates a new jurisdic- 
tion, a new procedure, new forms or new remedies, 
ihe procedure, forms and remedies there prescribed 
and no others must be followed. fp. 471, col. 2.j 

Section 195 of the Criminal Procedure Code creates 
a special jurisdiction and provides in clause 6 the 
machinery for the correction of possible errors com- 
mitted by the Primary Court. Consequently the 
interference by the High Oourt must be attributed 
neither to section 116, Civil Procedure Code, nor to 
sections 435 and 439, Criminal Procedure Code, but 
to section 195 (6) of the latter Code. [p. 471, col, 2] 

Case-law on the subject discussed. 

Criminal Courts, no less than Civil Courts, exist 
for the administration of justice, and Courts of both 
description have inherent power to mould the pro- 
cedure, subject to the statutory provisions applicable 
to the matter in hand, to enable them to discharge 
their functions as Courts of Justice, [p. 472, col. 2; p 
473, col. 1.] 

Pulin Behavy Das v. Emperor, 16 Ind. Cas. 257; 13 
Cr L. 7. 609; 16 C W. N. 1105; 15 0. L. J. 517 and 
Sheikh Ahmed Ali v Keenoo Khan, 1 Ind. Cas, 202; 
36 C. 44; 13 O. W., N. 77; 9 Cr. L. J. 294, referred to. 

The Criminal Procedure Code does not contain a 
provision corresponding io section 151 of the Civil 
Procedure Code: but that section does not lay down 
any new principle: ilimerely cmbodies « legislative 
recognition of the inherent power of the Court iu 
make such orders as may bo necessary for the onds 
of justice. This inherent power is in no sense 
restricted in application to Civil cases; itis equally 
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applicable te Criminal matters. The power is nnt 
capriciously. or arbitrarily exercised, it is exercised 
ta debito justite, to do that real and substantial justice 
for the administration of which alone Courts exist; 
but the Court, in the exercise of such inherent power, 
must be careful to.see that its decision is based on 
sound general principles and is not in conflict with 
them or with the intentions of the Legislature as 
indicated in statutory provisions. [p. 478, col, 1.] 


Appeal against the order of Mr. Justice 
Chaudhari, dated the 6th December 1915, 
printed as 36 Ind, Cas. 472, 


_ FACTS appear from the following 


PRELIMINARY JUDGMENT. 


“ Sanperson, C. J.— In this case the learn- 
ed Standing Counsel has taken a pre- 
liminary point that there is no right of ap- 
peal. 


The position is as follows :—An applica- 
fion was made in the Small Cause Court 
of Calcutta on behalf of the defendant, 
for sanction to prosecute the plaintiff, onder 
section 209, Indian Penal Code, for hav- 
ing fraudulently and dishonestly and with 
intent to injure and annoy the defendant 
made a claim which he knew to be false 


and also under section 193, Indian Penal’ 


Code, for having, in an application for leave 
to mstitute a suit, knowingly and inten- 
tionally made a false statement when 


legally bound to state the truth.’ One of. 


the learned Judges of the .Small Cause 
Court refused the sanction basing his judg- 
ment upon two grounds, The first was 
that the statements were not made in the 
course of a judicial proceeding, and the second 
was that there had been undue and un- 
reasonable delay in making the application. 
The statement referred to was made upon 
affirmation upon an application for leave 
to sue people. who were outside the jurisdic- 
tion of the Small Cause Court. The ap- 
plication having been refused, a further 
application—I advisedly use this word and 
do not use the word appeal—was made to 
Mr. Justice Chaudhuri, alleging that the 
decision of the learned Judge of the Small 
Cause Court was wrong, and that sanction 
ought to‘have Leen granted. The learned 
Judge -came to the conclusion that the atate- 
ment had been.made in the course of a 
judicial proceeding, and that-the delay had 
heen explained away; and, be made an 
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order that the matter should- be further 
investigated by the learned Judge of the 
Small Cause Court and that that Judge 
should determine, upon the materials placed 
before the Court and having regard to Mr. 
Justice Chaudhuri’s decision, whether or not 
sanction should be granted. Against that 
decision the plaintiff Budhu Lal has ap- 
pealed. Thereupon, as 1 have already stated, 
the learned Standing Counsel took a pre- 
liminary objection that there wag no appeal, 
on the ground that the order made by 
Mr. Justice Chaudhuri was not a judg- 
ment within the meaning of clause 15 of 
the Letters Patent. I do not think that 
I need dwell at length upon one point to 
which reference was made by the learned 
Standing Counsel, because he did not really 
to my mind seriously urge it. I do not 
think if’ can be said that this was an order 
mace in a criminal trial within the mean- 
ing of the words in clause 15. The point 
that the learned Standing Counsel earnestly 


argued is that it is nota judgment within 


the meaning of that clause. 


Now, the definition of the word “judg- 


ment”? relied upon is that contained in 
the learned Chief Justice Couch’s judgment 
in the well-known case of Justices 
the Peace for Oalcutia v. Oriental Gas 
Company (1). 


of - 


The passage (which is ab. 


page 453) is this: “We think that ‘judg-. 


ment’ in clause 15 means a decision which 
affects the merits of the question between 


w 


the parties determining some right or. 
liability. It may be either final or prelis 
minary or interlocutory, the diffe®ence 


between them being that a final judgment 
determines the whole cause or suit, anda 
preliminary or interlocutory judgment de- 
termines only a part of it, leaving 
matters to be determined.” 
have been numerous cases dealing with 
this point, and I think I am right in say: 


other, 
Now, there’ 


ing that the definition given by the learned: 


Chief Justice bas never been regarded as 
absolutely exhaustive, and whenever this 
point is taken, the Court has to make up its 
mind whether the particular order in question 
is a judgment within the meaning of clause 
15, having regard to the nature of the order, 


(1) 8B, L. R. 433 at p. 452; 17 W. R. 964, 


t 
w 
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In my judgment the order whieh was made 
in this case by the learned Judge is a judg- 
ment within the meaning of clause 15, 
Therefore, there is a right of appeal. 

Let me state quite shortly how the matter 
appears to my mind: Two points were taken 
before the learned Judge. The first of them 
was that the statements relied upon were 
made in the course of a judicial proceeding. 
The second was that although there had been 
delay, that delay could be and was explained 
away. l 

As regards the second point the learned 
Judge thought that there was an explana- 
tion of the delay. 


As regards the first point, he came to 
the conclusion and decided that the state- 
ments were made in the course of a jadi- 


cial proceeding. Now, was not that a 
question which was between the parties? 
Gertainly it was. The plaintiff was 


alleging on the one hand that the state- 
ments were nct made in the course of a 


judicial proceeding, the prosecution on the- 


other hand was alleging that they were 
made in the course of 8 judicial proceed- 
ing., It may be said that this was the 
main question between the. parties. If the 
learned Judge had come to the conelu- 
sion that the statements were not made 
in the course of a judicial proceeding, 
that would have put an end to the 
matter, and the application would be 
dismissed. This case, therefore, comes with- 
in the exact words of the learned Chief 
Justice? Couch, when he said: “It means 
a decision which affests the merits of the 
question between the parties determin- 
ing some right or liability.” 


Of the other cases which have been 
referred to, one is Hbrahim v. Faekhur- 
unnissa Begam (2), which is'a decision 
of Chief Justico Garth. Hoe says, “| think 
that the word ‘judgment’ means a judgment 
or decree which decides the case one 
way or the other in its entirety, and 
that it does not mean a decision or order 
"of an interlocutory character which merely 
decides some isolated point, not aftesting 
the merits or result of the entire suit,” 
As I have pointed out, the decision of 


(2) 4 C, 581; 8 0. L. R. 811; 2 Ind. Deo, (N. s.) 8877 
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the question as to whether the statements 
were made in the course of a judicial pro- 
céeding, was one which affected the merits 
or result of the entire matter, for if it had 
been decided in one way, t2z., in favour 
of the applicant’s contention, it would 
have putan end to the proceedingsaltogether. 

For these reasons I think that the order 
appealed against is a judgment within the 
meaning of clause 15 of the Letters Patent, 
and that there is a right of appeal. 


MOOKERJER, J.—I agree that the appeal 
is competent and that the preliminary ob- 
jection must be overruled. 

The appeal is directed against an order 
of Chaudhuri, J., which purports to, have 
been made under clause (6) of section 195,, 
Criminal Procedure Code. The appellant 
instituted a suit against the respondent in. 
the Court of Small Causes at Calcutta. 
The defendant entered appearance; but at 
the trial the plaintiff made no attempt to 
prove his claim, with the result that 
the suit was dismissed. An application was 
subsequently made on behalf of the defend-, 
ant for sanction to prosecute the plaintiff 
under section 195, Criminal Prosedurg: 
Code, for offences punishable under sections: 
193 and 209, Indian Penal Code. The 
Small Cause Court Judge dismissed the, 
application for sanction, principally on the: 
ground that no offence had -been committed,. 
because a statement made on oath in the, 
course of a proceeding for leave to sue is 
not a statement made in a judicial proceed- 
ing. The defendant, thereupon, applied, 
to Chaudhuri, J., under section 195 (6). 
for reversal of this order of the Small. 
Cause Court Judge. Chaudhuri, J., same to 
the conclusion that the statement mentioned 
must be deemed to have been made in the 
course of a judicial proceeding and that. 
consequently the order of the Small Cause 
Court could not be sustained. He did not, 
however, forthwith grant sanction to pro- 
secute the plaintiff under section 195, but 
directed the Small Cause Court Judge to 
hold, an enquiry and to pass such orders 
as might seem fit and proper, on the result 
thereof. The appeal is directed against this 
order, 


The contention of the respondent is 
that the decision of Chaudhuri, J., is not 
a judgment within the meaning of clause 19 


465 
BUDHU LAL V, CHATIU GOPE, 


of the Letters Patent. That clause, in so 
far as it is material for the purposes of 
the present case, provides that “an appeal 
shall lie to the High Court froma jadg- 
ment, not being a sentence or order ‘passed 
or made in any criminal trial, of one 
Judge of the said High Coart.”’. Ib is 
obvious that the order in question eannot 
‘in any sense be described as a sentence 
passed or order made in any criminal trial 
by one Judge of this Court. The proceed- 
ing before Chaudhuri, J., fell within the 
scope of section 195 (6) and although of 
a criminal nature | Hume v, Puresh Chunder 
Chose, ln re An Attorney (3)], was plainly not 
‘a criminal trial” Chakrapani Atyangar v. 
King-Emperor (4)]. The question accordingly 
arises, whether the decision was a judgment. 

Reference has been made to the definition 
given by Sir Richard Conch, C. J., in the 
case of Justices of the Peace for Oaleutta v. 
Oriental Gas Qompany, (1): “Judgment 
in clause lò meansa decision which affects 
the merits of the question between the 
parties determining some right or 
liability. It may be either final or prelimi- 
nary or interlocutory. The difference between 
them being that a final judgement deteremines 
the whole case or suit and a preliminary or 
interlocutory judgment determines only a 
part of if, leaving other matters to be de- 
termined.” According to this definition, the 
circumstance that the order directs an 
enquiry and is consequently of a prelimi- 
nary or interlocutory character, does not 
show that it is not a judgment. The true 
question in controversy thus is, whether the 
decision affects the merits of the question bat- 
ween the parties by determining some right 
or liability. Now, the appellant is liable to be 
prosecuted only after sanction has been 
granted under section 195, Criminal Pro- 
cedure Code, for offencas withia the scope 
of sections 193 and 209, Indian Penal 
Code, if the statement imputed to him 
may rightly be held to have been made 
in the course of a judicial proceeding. 
The Small Cause Court Judge took a view 
favourable to him; Chaudhuri, J., has express- 
‘ed a contrary opinion. [t is leu to my 
mind that in these circumstances the dozision 


(3) 22 lud, Gus, 821; 41 ©. 416; 15 Cr Lid. 49, 
_ (4) 1 Wier 787;12 M_L, J. 498, 
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does affect the merits of the question 
between the parties by determining liability. 
16 is not necessary for our present purpose 
to refer to the numerous judicial decisions 
which embody an attempt to define or 
elucidate the meaning of the term judg- 
ment as used in clause 15 of the Letters 
Patent, and which were analysed by me 
in the case of Mathura Sundari Dassi v 
Haran Ohandra Shaha (5); but I desire to 
emphasise this point that the definition 
given be Sir Richard Couch, while it fur- 
nishes a usefui test, is nota statutory 
definition and cannot be deemed inflexible 
and exhaustive. In every case where the 
Court is called upon to deside whether the 
decision under appealis or is nota judg- 
ment within the meaning of clause 15 of 
the Letters’ Patent, regard must be had 
to the nature and the contents of the 
order. It may notbe easy to reconcile all 
the reported decisions on their special 
facts, or to draw a dividing line between 
different classes of cases, such as Hadjee 
Ismail v, Hudjee Mahomed (6) and Ebrahim 
y Fackhrunnissa Begam (2). But the present 
case is reasonably free from difficulty, and I 
entertain no doubt that the appeal is com- 
ee lef, Rama Iyer v. Venkatachala Padayachi 
7). 

Mr. K. N. Chowdhury, for the Appellant, 

Mr, B. C, Mitter Standing Counsel, for the 
Respondent. 

JUDGMENT. 

SANDERSON, C. J.—This in an appeal from 
the decision of Chaudhuri, J., givenon the 
6th December 1915, whereby he directed . 
that an enquiry should be held by one of 
the learned Judges of the Small Cause 
Court as to whether sanction should be 
given to prosecute one Budhn Lal, the 
plaintiff in the Small Cause Court Suit 
and the appellant in this Oourt, upon the 
materials placed before that Court, and | 
whether the grounds upon which the juris- 
diction of the Court was invoked when leave 
was asked for to institute the said Suit 
No. 15292 of 1919, are true or untrue. 

We have already disposed of the preli- 
minary point taken by the learned Stand. 


(5) Sb Ind. Cas, 634 43:0. 837; 29 U. W. N. 694; 
23 C. L. J. 443, < 

« (6) 13 B. L. R. 91; 21 W, R, 303. 

7 Gh S kk 12 ML. T, 8h 17M. LJe Led & Cr, 
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ing Counsel and held that an appeal lay from 
the decision of Chaudhuri, J. 

We have now to decide the appeal on 
the merits. 


I have already sufficiently stated the 
facts in giving judgment on the prelimi- 
nary point, and I need not repeat them. 
The first point whivb arises is, whether the 
learned Judge had jurisdiction to make 
the order in the form to which I have already 
referred. 


The application was headed: “In the 
matter of section 115 of the Code of Civil 
Procedure,” but the learned Judge at the 
hearing suggested that it would be more 
appropriate if it were made under the 
Criminal Procedure Code, and in fact the 
learned Standing Counsel treated it as such 
an application, and the learned Judge pur- 
ported to make the order under section 
195 of the Criminal Procedure Code. 


The Small Cause Court being subordinate 
to this Court, it is clear that this Court had 
jurisdiction under section 195 (6) of the 
Criminal Procedure (ode to deal with the 
application; but in my judgment it is 
equally clear that under this section there 
was no power in the learned Judge to remand 
the case to the Small Cause Court for 
further enquiry. Under this section the 
sole power given to this Court is to revoke a 
sanction given or grant a sanction refused by 
the subordinate Court, and therefore, in my 
judgment, the order made in the form 
already referred to, which amounted toa 
remahd for further enquiry and decision 
by the Small Cause Court, cannot be upheld. 
This was not really disputed by the 
learned Standing Counsel, but he urged that 
such an order could be supported 
by reference to section 115 of the Civil 
Procedure Code. As regards this point, it 
must be remembered that the proposal of 
the learned Judge to deal with this ap- 
plication under section 195o0f the Criminal 
Procedure Code was adopted on behalf of the 
applicant, and, in my judgment, it would not 
be right for us in a case of this kind, which is 
of a criminal nature, to allow the applicant, 
who is really the ©. I. D., to shift his 
ground again even if we had power to act 
under section 115 of the Civil Procedure 
Code, 
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The ordinary rule of this Court is that 
it will not interfere and exercise its 
powers under section 115 of the Civil Pro- 
cedure Code, if the aggrieved party has 
other remedy available, though it may do 
so in exceptional cases. 

There being the remedy provided by 
section 195 of the COriminal Procedure 
Code, [I do not think it would be right 
for us under the circumstances of this case, 
even if we have jurisdiction so to do, to 
exercise the powers given to the Court 
under section 115 of the Civil Procedure 
Code. 

It must, therefore, be considered what 
order should be made in this case. 

It has been decided by Chaudhuri, J., 
that the learned Judge of the Small Cause 
Court was wrong in holding that the ap- 
plication for leave to sue was not a stage in 
a judicial proceeding, and I coneur in 
Chaudhuri, J.S judgment. He held further 
that the delay in making the application 
had been explained to his satisfaction: 
I see no reason to differ from his decision 
on this question of fact. 

The circumstances of the case were cer- 
tainly remarkable, so far as the facts, 
which we have before us, indicate. 


The plaintiff instituted Git is said on be- 
half of another person) seven suits in 
the Small Cause Court against Chattu Gope 
(the petitioner before Chaudhuri, J.) and 
others: the case against Chattu Gope be- 
ing based on a promissory note alleged to 
have been given in respect of money 
advanced by the plaintiff at the request of 
a ,third person and to have been executed by 
Chattu Gope in Caleutta in September 1911. 


.Chattu Gope and the other defendants in 


these suits being resident outside Calontta, 
the plaintiff Budhu Lal made application 
for leave to sue, and swore that the 
money was lent in Calcutta and payable 
in Calcutta. When the oases came on for 
trial, neither the plaintiff nor the alleged 
other person gave any evidence themselves 
or produced any witnesses, but agreed to 
abide by the defendants’ denial on oath 
of their liability. No decision has been 
given on the merits of the application for 
leave to prosecute, and under the circumstances 
of the case, in my judgment, it is desirable 


that such a decision should be arrived at 
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by this Court; and the proper course will 
‘be to remit the application to a Division 
Bench and as Chief Justice, I determine, as 
T have power to do, that the ease shall 
be remitted to Tennon and Chaudhuri, JJ. 
By this course I hope further delay will 
be prevented. The question remains, whe- 
‘ther on the hearing the application will 
-be confined to’ the materials which were 
‘before the Small Cause Court, or whether 
the Court will have power to take evidence. 
-L should be sorry to be compelled to 
‘hold that the Court had no power to take 
evidence on such an application as this. If 
I was compelled so to hold, unfortunate 
results might happen: ib might happen 
that the Judge of a subordinate Court might 
decide: to refuse sanction to prosecute on a 
point of law without giving the accused person 
an opportunity of being heard on the merits. 
‘Upon an application under section 195 of the 
‘Criminal Prosedure Code, the High Court 
might decide (asit did in this case) that 
‘the judgment of the subordinate Court on 
the point of law was wrong: and the Court 
would then have to decide whether sanction 
to ‘prosecute should be granted. In such a 
case, it would bea great hardship on the 
accused person if he were debarred from 
giving his explanation before the High 
Court, especially as the Judge of that Court 
under. section 195 could not remand the case 
for further erquiry and decision. 
Tn my judgment the learned Judges can 
take evidence as to the merits of the 
application. In fact, evidence, in the shape 
of affidavits, has already been given before 
Chaudhuri, J., and the affidavits are on 
the file available for the use of the Court— 
it will be open to the Court to sonsider 
such evidence and to take further evi- 
dence if it thinks fit, due care, of 
course, being taken, if any examination of 
witnesses takes place, that the person 
against whom the charge is made is not 
put into a position of prejudice, or called 
upon in any way toincriminate himself, 


` MOORERJEE, J.—I agree that the order 
made by Chandhuri, J., cannot be 
supported. 

The Small Cause Court Judge dismissed 
the application for sanction to prosecute the 
appellant under section 195, Criminal Proce- 
_ Gare Code, on the ground that the alleged 
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offence had not been committed in relation 
to aby proceeding in any Court, The ap- 
plicant for sanction then brought up the 
matter to this Court under section-195 (6) 
read with section 195 (7) (c). Chaudhuri, J., 


had held, and in my opinion correctly held, 


that the ground assigned by the Small Cause 
Court Judge in support of his order is 
erroneous; he has accordingly discharged 
that order and remanded the case for enquiry 
and final disposal by the Small Cause Court 
Jndge. It has been argued before us that 
the order of remand for fresh investigation 
is erroneous as not contemplated by section 
195 (6). That clause provides that any 
sanction given or refused under the 
section may be revoked or granted by 
any authority to which the ‘authority 
giving or refusing it ig subordinate. Where, 
as in the case before us, the subordinate 
Court has refused sanction, the superior Court 
is, upon a plain reading of section 195 (6), 
authorised either to confirm that order or to 
grant sanction: but the superior Court 
is not authorised to remand the case for 


further enquiry and for final disposal in 


accordance with the result thereof. This 
position cannot be and has not been contested; 
it i8,indeed, supported by several judicial 
decisions [. Anunymous (Iu, P. A. (Mad.) No. 37 
of 1906) (8), Beni Pershad v. Sarju Pershad 
(9), In re Kamma Narayanappa (10) 
and Muhammad Ishaq v. Mugqim-ud-din 
(11) ]. But the Standing Counsel has contend- 
ed that when a subordinate Civil Court has 
made an order under section 195, the High 
Court is competent to interfere, wat merely 
under clause (6) of that section, but also in 
the exercise of its revisional powers under 
section 115 of the Civil Procedure Code and 
to pass, under this latter section, such order as 
it may deem proper. In support of this view, 
reliance has been placed upon the decision of 
Pugh, J., in Ramdin Bania v. Sew Baksh Singh 
(12), which is based upon the view taken by 
the Allahabad High Court in In the matter of 


(8) 16 M. L. J. 45n. 

(9) 9 Ind. Cas. £82; 33 A. 512, 8 A. L. J. 429; 12 
Cr. L. J. 174. 

(10) 8 Ind Cas. 679; 9 M. L. T. 97; 11 Cr, L. J. 869; 
(1911) 1 M. W. N. .00 

(11) 39 Ind. Cas. 178; TP, R. 1913 Cr; l4 Cr. L. d. 
178; 207 P. L. R. 1913. 

(12) 6 Ind, Cas. 473 87 0. 714; 14C. W. N. 806; 
11 Cr. L. J. 387, 
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Bhup Kunwar (13) and Salig Ram v. Rami 
Lal (14). .There has been considerable 
divergence of judicial opinion upon the ques- 
tion, whether, when a High Court revises an 
‘order of a subordinate Civil Court made 
under secticn 195, Criminal Procedure Cede, 
the source of the authority for such inter- 
ference should be scught in section 115 cf the 
Civil Procedure Code or in section 439 of the 
Oriminal Procedure Code. The cases of 
“Ram Proscd Rey v. Sooba Roy (15), Gwu 
‘Charan Shaha v. Girija Sundari Dust (16), In 
ve Chennanegoud (17), Muhammad Yakub v, 
Muhammad Tyot (18), Salig Ram v. Ramji 
Leal (14), .Kannambath Imbichi Nair v. 
Manathanath Roman Navi (19), Kali Frosad 
Yhatterji y. Bhuban Mohini Pasi (20), 
Mahomed Bhakku v. Queen-Emmers (21), 
Ranjit Singh v. Shibba Mal (22), In re Bal 
Gangadhar Tilak (23) and Emperor v. Bankot- 
ram Lachiram (24) directly or impliedly sup- 
port the view that section 115 of the Civil 
Procedure Code is applicable. On the other 
hand, the decisions in Bishen Singh v, Amrit- 
saria (25), Emperor v, Barkat Ram (26), 
Shankar Raov Shaik Daud (27), Musaji v, 
Mohammed Wolayatullah Khan (22) and 
Nallapparaju Venkatarameraju v. Medisetti 
Achayya (29) favour the view tbat it is com- 
petent for the High Court to revise the order 
of thasuberdinate Civil Court in such circum- 
stances, only under sections 435 and 439 of 
the Criminal Procedure Code. In my opinion, 
this controversy as to the rival claims cf sec- 
tion 115 of the Civil Procedure Code 


(18) 26 A. 249: A. W. N. (1804) 15: 1 Cr. L. J, 73. 

(14) 28 A. 554; 3 A. L. J. 394; A. W. N. (1806) 108; 
8 Cr. L. J. 400; 1 M. L. T. 219. 
* (15) 1 0. W. N. 400. 

(16) 7 C. W. N. 112; 29 C. 887. 

(17) 26 M. 139; 2 Wier 167. 

(18) A. W. N. 11993) 172. 
` (19) 29 M. 122; 4 Cr. L. J. 164. 
- (20) 8 O. W. N. 73; 1 Cr. L, J. 21. 

(21) 532; 12 Ind. Dec. (Nn. s.) 854. 

(22) .N (1908) 85: 2 Cr. L. J. 225. 

128) . 785; 4 Bom. L. R, 618. 

(24): 533; 6 Bom L. R. 379; 1 Cr. L. J. 320. 

(£5 5 P. R. 1808 Cr; 7 P. W. R. 1908 Cr; 108 P. L. 
7 Cr. L. J. 201° 

d. Cas. 191; 38 P. W. R. 1911 Cr; 158 P. 

L. R. 1913; 12 Cr. L, J. 216. 

(27) 4 N. L. R. 140; 8 Cr. L. J. 881. 
(£8) 60, C 216. 

(29) 33 Ind. Cas. 824; 17 Cr. L. J. 184. 
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and sections 485 and 489 of the Criminal 


Procedure Code is based upon a mis- 
apprehension, and the fallacy which 
underlies the decision of Pugh, J., in Ramdin 
Bantia v. Sew Baksh Singh (12) is the erroneous 
assumption that one of these sections must be 
The true view is that section 
195 creates a special] jurisdiction, as explained 
in Adimulam Pillay v. Krishnayen (30), and 
provides in clause (6) the machinery for the 
correction of possible errors committed by the 
Primary Court. Consequently, upon well- 
known principles, the interference by the High 
Court must be at‘ributed neither to section 
115, Civil Procedure Code, nor to sections 435 
and 439, Criminal Procedure Code, but only 
to rection 195 (6), Criminal Procedure Code. 
As Lopes, L. J., observed in Reg. v. Esser 
County Court Judge (81), “in the case of an Act 


‘which creates a new jurisdiction, a new 


procedure, new forms or new remedies, the 
procedure, forms and remedies there prescrib- 
ed and no others must be followed.” To 
the same effectis the exposition by Lord 


‘Halsbury in Pasmore vy, Oswaldtwistle Urban 


District Council (32’: “The principle that 
where a specifies remedy is given by a Statute, 
it thereby deprives the person, who insists 
upon a remedy of avy other form of remedy 
than that given by the Statute, is one which 
is very familiar and which runs-through the 
Jaw.” In the case before us, the machinery 
for correction of possible errors is provided 
in clause (6) of section 195, and, conse- 
quenly, the party who seeks relief must have 
recourse thereto and cannot invoke the aid 
of section 115, Civil Procedure Code, or 


sections 435 and 439, Criminal Procedure 
‘Code. 


The remedy provided is not res- 
tricted in scope; the superior tribunal 
is notlimited to an examination of ques- 
tions of fact or questions of law alone, 
but may, upon a review of all the circum- 
stances, either affirm or reverse the order of 
the Primary Court [Jamna Das v. Sabapathy 
Chetti (83) and Ram Raja Dat v. Sheo 


(30) 14 Ind. Cas. 305; 22 M. L. J. 419; (1912) M. 
W. N. 499; 11 M. L. T. 367; 18 Cr L. J. 209. ` 

( 1) (1887) 18 Q. B. D. 704 at p. 708; 56 L. J. Q. 
B. 215; 57 L. T. 643: 35 W. R. 511; 514. P. 549. 

(82) (1858) A. 0. 387 at p 894; 62 J. P, 628; 67 L, 
J. Q B. 685; 78 L. T. 569. ` 

(83; 12 Ind. Cas, 521; 36 M. 138; 10 M. L. 'T. 278; 
ON) 2M. W.N. 259; 21 M. D. J. 1074; 12 Or. L. J, 
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Dayal (34)]. It is thas immaterial, 
whether the remedy provided in clause 


(6) is regarded as in the nature of an 
appeal or a revision, specially when we 
remember that as explained by Westbury, 
Ja. C., in Attorney-General v, Sillem (85) 
and by this Court in Secretary of Stale 
v. British India Steam Navigation Com- 
pany (38), what is technically called 
revision is only one aspect of the appellate 
jurisdiction. I am not unmindful that 
successive applications of section 195 (6) may 
be necessary, when the Primary Court is 
subordinate in the second degree toa High 
Court. That recourse may be had to the 
remedy provided by section 195 (6), in this 
manner, is shown by numerous decisions 
[Girija Shankar Roy v.' Binode Sheikh (38%), 
Habibur Rahman v. Munshi Khoda Bukhsh 
(38), Palaniappa Ohetti v. Annamalai Ohetti 
(39), Kannambath Imbicht Nair v. Manatha- 
nath Raman Nair (19), Muthusami Mudali vy, 
Veent Chetty (40), and In re Narayana Nadan 
(41) ], though there has been some divergence 
cf judicial opinion on the subject | Buran Barai 
v. Mata Parsad (42), Kanhai Laly. Chhadammt 
Tial (43) and Mohammad Yasin v. Cheda Lal 
(44)]. The position then is that the aa- 
sistance of this Court could in the present 
ease have been invoked only under section 
195 (6), Criminal Procedure Code. Under 
thaf provision, the only order which 
Chaudhuri, J., was competent to pase, subject 
to the observation I shall presently make, 
was to grant sanction, if he was of cpinion 


(34) 29 Ind. Cas, 329; 37 A. 489; 13 A. L. J. 685; 
16 Cr. L. J. 489, 

(35) (1864) 10 H, D.C. 704; 10 Jur 446; 10 L. T. 
434, d N, R. 29; 12 W, R. 641; 138 R. R. 382; 11 E. R. 


1200. 
(36) 9 Ind. Cas. 188; 15 C. W. 848; 13 0. L. J. 90 at 
93 


p. 93. 

(37) 5 ©. L. J. 222% 5 Or. L, J. 188. 

(35) 11 C. W. N. 195; 5 C. L. J. 219; 5 Cr. L. J. 29. 

(39) 27 M. 223; 14 M. L. J. 74; 2 Weir 208; 1Cr, 
L. J, 321. 

(40) 80 M. 582; 17 M. L. J. 266; 2 M. L. T. 239; 6 
Cr., L. J. 102. 

(41) 23 Ind. Cas. 479; 26 M. L. J. 486; 15 Cr. L. J. 
271; 1 L, W. 381, 

(42) 25 Ind. Cas. 528; 36 A. 469; 12 A. L. J. 821; 
15 Cr. L. J. 616 

(43) 1 Ind. Cas, b; 31 A. 48; A, W.N. (1908) 290; 
6 A. L. J. 1; 5 M. L, T, 55; 9 Cr. L. J. 63, i 
a 29 Ind. Cab, 540; 13 A. L. J.709; 16 Cr. L. J. 


INDIAN OASKS. 


- grounds, 


[1917 


that sanction had been refused on erroneou 
But I am further of opinion 
that Chaudhuri, J., had, in the view I take, 
no jurisdiction to deal with this matter. 
Under the rules of Court (Chapter 1I, rule 
V), he would have jurisdiction if this were 
a matter under section 115, Criminal 
Procedure Code, but as it falls within section 
195 (6), it could be decided only by a Judge 
or Judges to whom it might have been 
allocated by the Chief Justice [ef. Kalli 
Kinkar Sett v. Dinobandhu Nandy(45), Jamna 
Das v. Sabapathy Chetti (33)]. I thus see 
no escape from the conclusion that the 
order made by Chandhuri, J., must be set 
aside, first, because it was made without 
jarisdiction, and secondly, because it con- 
travened the provisions of section 195 (6). 
The application must consequently be 
re-heard by such Judge or Judges as may be 
appointed by the Chief Justice. 


When the case comes to be re-heard, the 
question must arise, whether the Court is 
competent to hold an enquiry into the 
facts, and for this purpose to act on evi- 
dence adduced before it or before the sub- 
ordinate Court under its direction. The 
cases of Rama Iyer v. Venkatachala Padayachi 
(7) and Krishna Reddy v. Emperor (46) sup- 
port the view that the Court does not pos- 
sess such power under section 195 (6). I 
am not prepared to accept this proposition as 
well founded in law, and inthis conclusion 
Iam supported by the decision of Piggott, 
J., in Rahamatullah v. Emperor (47). The 
section does not specify the procedure to 
be followed by the superior tribunal, and 
I feel no doubt that the Court has inherent 
power te take such steps as may be neces- 
sary to enable it to discharge the duty im- 
posed upon it. As I had occasion to ob- 
serve inthe course of my judgment in the 
case of Pulin Behary Das v. Hmperor 
(48), Criminal Courts, no less than Civil 
Courts, exist for the administration of 
justice, and Courts of both description 
have inherent power to mould the pro- 
cedure, subject to the statutory provisions 


me 32 C. 379: 90. W. N. 321: 2 Cr. L. J. 106. 
48) 5 Ind. Cas, t8i; 33 M. $0;7M. L, T. 128; 20 
M, L. J. 102; 11 Cr. L J, 280. 

(47) 32 Ind. Cas. 157; 17 Cr.L.J. 29. 

(48) 16 Ind. Cas, 267; 18 Cr. L. J, $09; 16 0, W. N, 
1105; 15 O, L. J. 517, 
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applicable to the matter in hand, to enable 
them to discharge their functions as Courts 
of Justice [see also Sheikh Ahmed Aliv. Keenoo 
Khan (49) ]. Tam not unaware that the Cri- 
minal Procedure Codedoes not contain a provi- 
sion corresponding to section 151 of the Civil 
Procedure Code; but that section does not 
lay down any new principle; it merely 
embodies a legislative recognition of the 
inherent power of the Court to make such 
order as may be necessary for the the ends of 
justice. This inherent power is in no 
sense restricted in application to Civil 
cases; it is equally applicable to Criminal 
“ matters. The power is not sapriciously 
or arbitrarily exercised; it is exercised ex 
debito justis to do that real and sub- 
stantial justice for the administration of 
which alone Courts exist; but the Conrt, 
in the exercise of such inherent power, 
must be careful to see that its decision is 
based on sound general principles aud is 
notin conflict with them or with the in- 
tentions of the Legislature as indicated’ in 
statutory provisions. 

Let me examine the matter before us 
in the light of this principle, If the 
Small Cause Court had adopted the course 
commended by Turner, L. <, in Tara» 
kant Bannerjee v. Pudomoney Dossee (50), as 
desirable in all appeslable cases, namely, to 
complete the investigation and pronounce 
an opinion on all the important points, this 
Court, in the event of disagreement with 
the subordinate Court onthe question of 
law, would still bave ample material be- 
fore it to enable it to give judgment on 
the merits. Inasmuch as such materials 
have not been recorded by the Primary 
Court, there is no conceivable reason why 
suitable measures should not be adopted in 
that behalf, in other words, why steps 
should not be taken by the ‘Superior tribu- 
nal to have the evidence- recorded either 
before itself or before the subordinate 
Court under its direction. Such a step 
may be necessary, not merely in the in- 
terest of the prosecution but also for the 
protection of the accused. I hold accord- 
ingly that when the case is re-heard, the 
Court will be at liberty to give such 


(49) 1 Ind. Cas. 202; 86 O, 44; 13 C. W. N. 77; 9 Cr, 
J. 294, 


(60) 10 M. I. A. 476 at p. 488; 5 W. R. (P. C.) 63; 
1 Suth, P, ©. J, 681; 2 Sar, P. C. J. 184; 19 E. R. 1053, 
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direction, as it may deem necessary, for 
ascertainment of all disputed questions of 
fact, to enable it to decide whether 
sanction should be granted or refused, 

Appeal allowed. 


PUNJAB CHIEF COURT., 
Caminar Revision No. 879 or 1916, 
July 14, 1916. 
Present: —Sir Donald Johnstone, Kr. 
Chief Judge. 
GHULAM HUSSAIN—Accosep— 
APPLICANT 
VETSUS 


EMPEROR—Prosecuror— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 292—Obscene 
publication—Eatracts from works of religious character 
Intention, 

A passage may not be “obseeno” in its placo in a 
religious book but may become so by being pnblished 
in a journal sold to the public. [p. 474, col. 2.] 

Where the consequences of such publication are to 
excite in the minds of the readers impure thoughts 
and to insinuate in their minds revolting ideas which 
had no place there before, an offence punishable 
under section 292 of the Indian Penal Code is com- 
mitted, and if is immaterial what the printor or 
editor's intention was. [p. 474, col. 2.] 


Case reported by the Sessions Judge, 
Lyallpur, with his No, 5130f 9th May 
1916. 

Mr. Ghulam Mohy-ud-Din, 
cused. 

FACTS.—-The accused, on conviction by 
J. P. Rust, Esquire, exercising the powers 
of a District Magistrate in the Jhang 
District, was sentenced by order dated Sep- 
tember Ist, 1915, under section 292 of the 
Indian Penal Code, to pay a fine of fifteen 
rupees, or in default to undergo one week's 
rigorous imprisonment, 


GROUNDS.—Ghulam Hussain, the Editor 
of the Almunir, has been convicted in reg- 
pect of certain passages in an article in 
his paper which appeared on July 16th, 
1915. The article deals with the Ramzan 
fast and the passages in question are ad- 
mittedly extracts from certain works of a 
religious character which prescribe the condi- 
tions under which the fast would be render- 
ed makruh (odious) or which would neces- 
sitatea repetition of the fast or some act 


for the Ac- 
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of expiation. Among the acts which are 
reprehended are several whieh relate to the 
gratification of sexual passion in various 
ways, and some of these are such as would 
not ordinarily oecur to the minds of decent 
people. Having regard, however, to the 
fact that the passages are extracts from 
works of a religious character and that 
the object of the article is to ensure the 
proper observance of the Ramzan fast, I 
do not think that an offence under section 
292, Indian Penal Code, has been com- 
mitted. 

Books of a religions character are not 
brought under the exception to section 292, 
Indian Penal Code, but the test to be 
applied would seem to be whether the 
tendency of the book, taken asa whole, is 
to deprave and corrupt those whose minds 
are open to such immoral influences | Queen- 
“Empress v. Parashram Yeshvant (1)]. Khirode 
Ohunder Ray v. Emperor (2) special- 
ly deals with religious books and the District 
Magistrate has differentiated the present 
case mainly on the ground that the article 
‘in question was published in the Urdu 
language which could be read by others 
-besides Muhammadans. The original works 
are no doubt in the Persian language, but 
it ig admitted before me that translations 
of them in Urdu exist, and in any case 
‘I do not think it is very material that the 
article was written in the Urdu language. 
It was certainly intended primarily for 
Mubammadans, and Urdu is the only lan- 
guage which would generally be understood 
by Muhammadans in this country. The 
greater part of the article is unob,ection- 
able and it cannot, I think, he said that 
‘the penultimate paragraph of the head-note 
to Khirode Chunder Ray v. Emperor (2) 
applies to the present case. 

I accordingly forward the case on revision 
with the recommendation that the conviction 
be set aside. 


ORDER.—I decline to interfere. I am 
‘much more impresssd by Mr. Rust’s way 
of looking at the case than by the position 
taken up by the learned Sessions Judge. 
I entirely agree with Mr. Rust that a 


~ (1) 20 B. 193; 10 Ind. Deo. (N. 8) €8 
(2) 13 Ind, Oas. 993; 39 C. 377; ec Gad: 151; J3 


Or. L. J. 177, 
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passage may not be obscene” in its place 
in a religious book but may become so by 
being published in a journal sold to the 
general public. An illastration will make 
this quite clear. A printer of the Bible 
does not print an obscene book, because 
in if can be found such stories as that of 
Amnon and Tamar; but it would be most 
objectionable fora daily paper to print a 
transcript of that story and then warn Chris- 
tians against the sin of incest. Jt is im- 
possible to say precisely what the printer or 
editor’s intention was in the present case; 
but it is quite clear to me thatthe conse- 
quences‘ must have been, or at least were 
likely to be, ta excite in the minds of readers 
impure thoughts, and in many cases to 
insinuate into their minds revolting ideas 
which had no place there before. 
interference declined, 


ALLAHABAD HIGH COURT. 
CrimInaL Rersrence No. 887 or 1916. 
' December 21, 1916. 
Present:—-Mr, Justice Tudball, 
ABDUL AZIZ AND anotusr— 
Acovsep— APPLICANTS 
VETSUS 


EMPEROR—Opposite Parry. 

Bench of Magistrates—Difference of opvnton—Pro- 
cedure—Manual of Government Orders (U, P.), p ara, 
$14, r. 7. 

Where two Magistrates who have heard a case 
throughout and are competent to deliver judgment 
are unable to agree, the accused is entitled to be 
acquitted under rule 7, para. 814 of the U.P. 
Manual of Government Orders. [p. 475, col. 2.] 


Criminal reference by the Sessions Judge 
of Aligarh, dated the 10th November 1916. 


FACTS.—A complaint was lodged in the 
Court of the Perganna Officer, who-sent it-for 
disposal to a Bench of Honorary Magistrates. 
The Bench consisted of three Magistrates. 
Tt appears that the case was all along heard 
only by two Magistrates, except on one day 
when the third Magistrate was also present, 
Because the two Magistrates were divided in 
opinion as to whether the accused should 
or should not be convicted they consulted 
the third Magistrate, whe voted for gonyic. 
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tion, with the result that the appeal to the 
District Magistrate was filed. The order of 
the District Magistrate was that as the 
third Magistrate had not heard the evidence 
but had only been present at the last hearing, 
the sonviction and sentence should be set 
aside and a new trial be held by another 
-Magistrate. The accused applied in revision 
to the Sessions Judge on the ground that no 
fresh trial could be ordered and that the 
applicant was bound to be released according 
to Government Order No. 184 (a) passed on 
the 19th of August 1875, paragraph No. 814, 
rule 7. The Sessions Judge accepted the 
application and referred the matter to the 
High Court with the recommendation that 
the applicants be acquitted. 

_ Dr. S. M. Sulaiman, for the Applicants.— 
Rule 7 of the Rules for Benches (paragraph 
No. 814 of Volume I of the Manual of Govern- 
ment Orders), runs as follows:— 

“In regard to the finding, when the number 
is uneven the opinion of the majority shall 
prevail, when the number is even and the 
members are equally divided the accused 
shall get the benefit of the doubt.” 

The case was heard by a Bench of two 
Magistrates which constitutes a quorum. 

According to the rule 7 the accused should 
have been given the benefit of the doubt and 
should have been acquitted at once and no 
fresh trial should have been ordered. 

[Tuppatt, J.— The rules are only ‘recom- 
mended’ for adoption by the Bench Magis- 
trates. They cannot be binding unless they 
are adopted, īa there anything to show that 
the rile is followed in that Court ? | 

There is the District Magistrate’s explana- 
tion dated November 12, 1916, on the record 
which shows that the rule is followed. 

Mr. R. Malcomson, Assistant Government 


Advocate, for the Crown.—What the 
applicant ought to have done was to 
apply that his case should be heard 


de novo and having waived that right he can- 
not say anything now. 


JOUDGMENT.—The facts of this case are 
apparent from the order of reference 
passed by the Sessions Judge and the order 
of the District Magistrate passed on appeal. 
‘It is quite clear that on the 14th of August 
1916, when the case came up for delivery of 
judgment, only two Magistrates were present, 
they baing the two who had heard the case 
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throughout and were competent to judge. 
They were unable to agree. Under rule 7 
of the Rules fer the guidance of Benches laid 
down by Government Order No. 184 (a), dated 
the 19th of August 1875, which rules have 
been adopted at Aligarh, in the case of the 
Bench in question, the accused was entitled to 


.be acquitted by the two Magistrates who were 


present on the 14th of August 1916. The 
Magistrates, instead of so acquitting, referred 
the case ton Perganna Officer, who returned it 
to them with orders todo their duty. They 
then called in the third Magistrate who oon- 
stituted the Bench, but who bad been present 
only at one hearing out of the numerous 
hearings of the case. He agreed with one 
and the order ofthe Bench was passed in ac- 
cordance therewith, On appeal to the District 
Magistrate, the conviction has been set aside, 
but the District Magistrate has ordered a 
retrial. The learned Sessions Judge is of 
opinion that no re-trial should haye been 
ordered. Apart from the fact that under the 
rules, the accused were entitled to the benefit 
of the doubt as the rule expressed it, the fact 
that the accused have been harassed by the 
undue duration of this case and of the numer- 
ous hearings and the fact that the caseisof a 
trivial nature, are quite sufficient grounds for 
refusing to direct a further re-hearing of the 
case. The case is one in which all proceedings 
should cease at once. I, therefore, accept the 
reference and quash all the proceedings. The 
record will be returned. 
Reference accepted. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 394 or 1916. 
January 9, 1917. 
Present:—Mr, Justice Atkinson. 
SADASIV SINGH AND OTHERS— AGOUSED— 
PETITIONERS. 

VETSUS 
EMPEROR -Opposite PARTY. 

Penal Code (Act XLV of 1860), 8. 3579—Theft—Juris. 
diction—Removal of property under belief of title— 
Offence, 

If a claim of title to property is honestly made 
andis not merely colourable, the jurisdiction of the 
Criminal Courts is ousted; and a man who honestly 
believes that he is taking away property from hig 


own land cannot and ought not to be convicted of 
theft, [p. 476, col. 1.] 
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Dhirendra Mohan Gossain v. Emperor, 5 Ind. Cas. 
494; 14 C. W. N. 408; 11 Cr. L. J. 248 and Suraj Ali 
v. Arfan Ali, 86 Ind. Cas. 186: 20 C.W. N, 1270, 17 
Cr. L, J. 486; 44 C. 66, referred to. 


Criminal revision from an crder of the Ma- 
gistrate, Nakhwaria, dated the 20th October 
1916. 

Messrs. Naresh Ch. Roy, for the Petitioners, 

JUDGMENT.—This revision comes before 
me from the decision of the Rev. Mr, 
Campbell, acting as an Honorary Magis- 
trate having Ist class powers, convicting the 
petitioners under section 379, Indian Penal 
Code, of theft. 

The prosecution alleged that in the 
month of June 1914 the petitioners cut 
timber on Mouza Kenduatar, the property of 
Mr. Bannerji, and took and carried away such 
timber when cut with the intention of steal- 
ing the same. The petitioners, who are 
the servants of Mr. Gorai, a zemindar of 
Latani, say that the timber cut was the 
property of their master and cuton his mouza 
and not on the mouza of Mr. Bannerji. 

There was a viclent conflict before the 
Honorary Magistrate as to the boundary 
between the two mouzas which adjoin. Ac- 
cording to the thakbast map of 1861 the 
boundary is in favour of the prosecution; 
according to the survey map of 1864 the 
boundary is in favour of the case advanced 
on behalf of the defendants. It seems 
reasonably clear that the claim was honestly 
put forward with reference to the title to 
the mouza in question, and if the survey 
map was right no offence would have been 
committed. 

The point was taken before the Magis- 
trate, that having regard to the nature of 
the claim of title asserted by the defendants 
his jurisdiction was ousted and that the 
parties should he left free to have tke 
dispute as to their rights settled in a civil 
action. The Magistrate, bowever, disregard- 
ed this requisition, and proceeded to find 
the petitioners guilty of the crime of 
theft and fined them Rs. 10. From that 
conviction this revision application is made. 

If a claim of title to property is honest- 
ly made then the Criminal Court’s jurisdic- 
tion is ousted; and a man who honest- 
ly believes that he is taking away property 
from his own land cannot and ought not 
to be conyicted of theft. The authorities 
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in this country seem perfectly clear, and 
acoord entirely with the spirit of the Eng- 
lish Law. I refer to the case reported as 
Dhirendra Mohan Gossain v. Emperor (1), to 
the judgment of Sir Lawrence Jenkins and 
also to the most recent case of Suraj Ali 
v. Arfan Ali (2), and these cases proceed 
upon the basis that if a claim is honestly 
put forward, even though it may be as- 
certained to be unfounded in fact even- 
tually, and is not merely colourable, that 
such s claim of title ousts the jurisdictinn in 
a criminal proceeding. 

These decisions correctly interpret what 
the law is, and I think this Magistrate 
exceeded his jurisdiction, and that he ought 
to have, on the objection being taken, allowed 
the matter to be settled by the Civil Court, 
I think it would be quite unsafe and im- 
proper that this conviction should stand, and 
I direct it to be set aside, and the fine 
of Rs. 10 paid should be refunded to the 
petitioners, 

Conviction set aside. 

(1) 5 Ind. Cas. 794; 14 O. W. N. 408 ab p. 409 11 
Cr. L. J. 248. 


(2) 36 Ind. Cas. 136; 20 0, W. N. 1270; 17 Cr. L.J. 
456; 44 O, 66. 


PUNJAB CHIEF COURT. 
Criminal Revision No. S41 or 1916. 
July 14, 1916. 
Present:—Siv Donald Johnstone, KT., 
Chief Judge. 

BUTA SINGH AND ANOTBER— * 
PETITIONERS 
VETEUS 


EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 514, 
110 — Forfeiture of security bond for good behaviour— 
Magistrate convicting accused, failure of, to pass orders 
as to security bond, effect of. 

If a Magistrate trying an accused is aware that the 
latter has already beon made to furnish security for 
good behaviour, and on convicting him passes no 
order asto the security bond, no other Magistrate 
can in subsequent proceedings confiscate the bond. 
[p. 477, col. 1.] 

Where, however, such Magistrate is mnaware of 
the existence of the bond and passes no order with 
respect to it, any other Magistrate having jurisdiction 
can aa proceedings to confiscate the bond. [p. 477, 
col, 1, F 

One M. 3. was bound over under section 110 of the 
Criminal Procedure Code and was made to execute a 
bond for Rs, 500 with two sureties, on the ground that 
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he was a habitual thief and dacoit, Before the 
expiry of the bond he was convicted and sentenced 
under section 19, Act XI of 1878, for possession of a 
chhavi. When the chhavi was found there was a 
strong suspicion that M. 9, was actually on a 
marauding expedition: 


Held, that the convictionof M, 8, rendered the 
sureties liable to confiscation of the security. [p. 477, 
eol. 2. | 


Criminal revision from the order of the 
District Magistrate, Amritsar, dated the 25th 
April 1916. 


Mr. Harbhajan Das, for the Petitioners. 
The Government Advocate, for the Respond- 
ent. 


JUDGMENT.—ln this case Mit Singh 
was bound over under section 110, Cri- 
minal Procedure Code, and was made to 
execute a bond in the sum of Rs. 500 
with Buta Singh and Roda Singh as sure- 
ties. The ground for this was that he was 
a habitual thief and dacoit. Before the 
expiry of the bond, z.e. on the 2lst July 
1915, he was convicted and sentenced for 
possession of a chhart under section 19, Act 
XI of 1878, and sentenced to three years’ 
rigorous imprisonment, Sureties were, there- 
fore, by subsequent proceedings started some 
time after that conviction, called upou to 
show cause why the bond should not be 
enforced. Certain contentions were put for- 
ward, but the learned Magistrate declared 
the sum of Rs. 500 forfeited, The sureties 
went up onappeal to the District Magistrate, 
who discussed the case and ruled thst the 
order was correct. The appeal was, therefore, 
dismissed, with the result that Buta Singh 
and Roda Singh have come up here with 
a revision petition. 

The first ground in that petition will 
not hold water, There is no doubt that if 
the Magistrate who tried the Arms Act case 
had been aware of the existence of the 
security bond, then it would have been rigbt 
to say that,as he passed no order regarding 
.it, no other Magistrate could in subsequent 
proceedings confiscate the bond. But the 
District Magistrate, Mr. King, makes it 
quite clear in his judgment in the present 
case that when he dealt with the Arms Act 
case he had no idea whatever of the existence 
` of the bond. l 

As regards the rest of the revision petition, 
Jamreferred to Udham Singh v. Emperor 
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(1), Fatta' v. Emperor (2) and Emperor v. Sher 
Singh (3), but, in my opinion, none of these cases 
affords any real guidance here. in the first of 
those cases the man bound over as a habitual 
thief was convicted of voluntarily causing 
grievous hurt; in the second case the offence 
committed was that of voluntarily causing 
simple hurt; and in the tbird case of 
voluntarily causing grieyous hurt. In all 
three cases the bond had been taken on 


‘the ground that the person concerned was 


a thief or adacoiéf or a burglar. In such 
cases as that the Court may well deal with 
sureties in a lenient manner because of the 
natureof the offence committed by the convict, 
for a man need not be a dishonest man, or 
even a bad man, simply because he causes 
burt or causes grievous hurt. Those 
offences are in most cases the result of 
sudden impulse and are very seldom caus- 
ed by cupidity or greed for dishonest 
gain. The present case, however, is quite 
different. There is a very intimate connec- 
tion between a dacoity and the possession 
of a chhavi,a weapon habitually used by 
gang robbers, and tbere is astrong suspi- 
cion in ,tbe present case that the man 
Mit Singh was, when the chhavi was 
found, actually on a marauding expedition. 

Confiseation of security is, therefore, fully 
justified; and as regards the amount, I do 
notin all the circumstances feel inclined 
to interfere. Itseems to me that when a 
badmash’s friend saves him from jail by 
standing surety for him and then his conduct 
shows that he has not turned over a new 
leaf, and that the surety is exercising no 
real supervision over his movements, no 
leniency should be shown to the surety. 

For these reasons I dismiss this application 
for revision. 


- Revision dismissed. 

(1) 21 Ind. Cas. 175; 15 P. R. 3913 Cr; 384 P, L. R. 
1918; 14 Cr. L. J. 575; 39 P. W. R. 1013 Cr. 

(2) 28 Ind. Cus, 335; 6 P. R. 1915 Cr; 16 Or, L. J, 
287. 

(3) 29 Ind. Cus. 821; 10 P, R. 1915 Crs 21 P, [a R. 
1916; 16 Cr. Ld, 549. 


AVS 


SATISH CHANDRA GHOSH t. EMPEROR. 


ALLAHABAD HIGH COURT. 
ORIMINAL Rererence No 119 or 1917, 
March 3, 1917, 
Present:—Mr. Justice Walsh. 
SATISH CHANDRA GHOSH— 
APPLICANT 
VETSUS 


HMPEROR—Oppositg PARTY. 

Companies Act (VH of 1913), 3. 208—Liquidater, 
appointment of, trregular—De facto and de jure liqui- 
dator—Ligquidator, duty of, on appointment—Failure 
to give notice-—-Bona fide excuse —Penalty. 

Where a person isappointd liquidator of any com- 
pany, however imperfect hemay consider his appoint- 
ment to be, if he is nominally a liquidator and acts 
as such, he must carry out the duties as well as 
exercise the rights of a liquidator. 

When a person accepts his appointment as a 
liquidator, he must give notice of it according to law; 
and if he does not do so,, then unless there is some 
bona fide excuse in the nature of a misunderstanding, 
he will be liable toa penalty undor section 208 of 
the Companies Act. 


Criminal reference by the Sessions Judge, 
Benares, dated the 5th January 1917. 
Messrs. P. L. Banerji and U. 8, 

for the Applicant. 
Mr. R. Malcomson (A anila Government 
Advocate), for the Crown. 


JUDGMENT.—I_ reject this reference in 
the sense that I cannot agree with the 
view of the Sessions Judge. As at present 
advised, I think thatthe share-holders san 
by extraordinary general resolution appoint 
a liquidator by accepting the nomination 
of the Directors. That is only one way 
of makinz their own selection. But it is 
not necessary to decide this and I do not 
decide as a matter of law whether’ the 
appointment was good or bad. I think 
the question whether the appointment was 
good or bad is immaterial, The applicant 
was in fact appointed. He ascepted the 
appointment and he acted in the capasity 
of liqnidator, He was de facto liqui- 
dator, if not de jure liquidator. Nobody 
else is suggested to have been liquidator, 


Bajpaz, 


and the whole scheme and object of the 


provision is (I am saying nothing against 
this gentleman as he has behaved with 
propriety as far as I can see) to prevent 
a liquidator from acting as such eollusiyely, 
ascepting the appointment with some sinister 
object, somebody else being behind the 
scenes, and, after the mischief has been 
done, turning round and saying that he 
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had not been legally appointed. The whole 
object of the Legislature is to have a 
definite record in the public office of the 
Registrar of the person who is for the 
time being supposed to have been legally 
appointed and who is actually acting as 
a legally appointed liquidator, Therefore, 
1 think, however imperfect a man may 
aonsidar his appointment to be, if he is 
nominally a liquidator and acts as such, 
he must carry out the duties as well as 
exercise the rights of a liquidator, and 
included in those duties ig making a return 
of his appointment. I quite see the technical 
difficulty in filling up the form in this 
particular case on account of the. manner 
in which his appointment was made, I 
should have thought that a Pleader, as this 


gentleman is, might have got over the 
diffculty. But he did the next best thing. 
He consulted the Registrar and finally 


finding himself in a fix he tried to retire 
from his position. But a man who is 
appointed must give notice of his appoint- 
ment and obtain his retirement in a proper 
way and give notice of his retirement also, 
The nef result is that he was technically 
a liquidator. But it was an unnecessary 
proceeding to issue @ summons against 
him at all. Under the circumstances the 
Registrar had notice of the person who 
had been appointed and was actually in 
correspondence with him about his appoint- 
ment. I think one anna would have. been 
a quite sufficient penalty under the oir- 
cumstances. I reduce the penalty in tlis 
case to one anna. I do not think the 


sirscumstaneces justified a proceeding at all. 


On the other hand, it must be clearly 
understood that a man is not a Judge in 
his own case, and if he accepts his appoint- 
ment, he must give notice of it according 
to law. 
is some bona fide excuse in the nature of 
a misunderstanding sush as this was, he 
will be liable to penalties. Any fine in excess 
of one anna, if paid, must be refunded. 


Fine reduced, 


If he does not do so, unless there. 


“ 
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PUNJAB CHIEF COURT. 
CaiainaL Revision No, 951 or 1916. 
July 14, 1916. 

Present: —Mr. Justice Chevis. 
AHMAD DIN—Coxvior—PRTITIONER 

versus 
EMPEROR— RESPONDENT. 

Punjab Municipal Act (IIT of 1911), ss. 209, 228— 
Complaint by unauthorised person, effect of —Criminal 
Procedure Code (Act V of 1898), ss. 428 (b), 587— 
Appellate Court, power of, to alter finding—Irregularity 
—-Conplaint, want of. 

Section 637 of the Criminal Procedure Code only 
covers errors, omissions or irregularities in a com- 


plaint, but does not refer to a total absence of com- | 


plaint. [p. 479, col. 2; p. 480, col, 1.] 

Section 228 of the Punjab Municipal Act debars 
any Court from taking cognisance of any offence 
punishable under the Act except on the complaint of, 
- or upon information received from, the Committee 
or some person authorised by the Committee to com- 
plain or to give information. Therefore, a complaint 
by a person not authorised to complain under this 
section, in respect of un offence punishable under the 
Act, is no complaint at all, and where a person has 
been convicted on the basis of such a complaint the 
conviction is bad, and the defect is not curable 
under section 587 of the Criminal Procedure Code. 
[p. 479, cols. 1 & 2] 

Section 423 (b) of the Criminal [lyrocedure Code 
does not authorise an Appellate Court to pass a 
finding which the first Court could not have passed. 
Therefore, where the first Court has convicted a 
person of an offence under section 150 of the Punjab 
Municipal Act upon the complaint of a person who 
is authorised by the Committee to prosecute offenders 
under that section, the Appellate Court cannot alter 
the conviction to one under a section under which 
the complainant is not authorised to prosecute. [p. 
479, col 2.) 

Criminal revision from the order of the Dis- 
trict Magistrate, Amritsar, dated the 17th 


Februaty 1916. 


. Mr, Bhagat Ram Anand, for the 
tioner. 


Mr, “Sham Das, for the Respondent. 


JUDGMENT .— The petitioner was convict- 
ed by the Bench of Honorary Magistrates at 
Amritsar, under sections 150 and 221 of the 
Municipal Act,and sentenced toa tineof Rs. 10. 
He appealed to the District Magistrate, 
who held that the sections quoted were 
inapplicable to the case and altered the 
conviction to one under section 209 of the 
Act maintaining the sentence. Now section 
‘928 of the Act debars any Court from 


Peti- 


taking cognizance of any offence punishable - 


under the Act except on the complaict of, or 


upon information received from, the Committee . 
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e 
or some person authorized by the Commit- 
tee to complain or to give information. 

The same section goes on to explain 
that the Committee may authorize persons 
to make complaints or to give informa- 
tion, either generally in regard to all 
offences under the Act, or particularly in 
regard only to specified offences or offences 
of a specified class. 

The present case was instituted by one 
Mubammaa Sharif, who has been authoriz- 
ed by the Committee to prosecute offend- 
ers under Chapters IX and X and sections 
45, 8l and 228 of the Act.” (Why section 
228 ig quoted in this authority I do not 
know; I am merely quoting from a true 


copy of the Resolution passed Ty the 
Committee and now produced before me 
by Lala Sham Das who represents the 


Committee in this Court.) This does not 
empower Muhammad Sharif to eomplain 
of cffenees under section 209 which is a 
part of Chapter XI of the Act, and Lala 
Sham Das frankly admits that the Honor- 
ary Magistrates could not have con- 
victed of an cffence under section 209 
merely.on the complaint of Muhammad 
Sharif, . 

But Lala Sham Das relies on Hmyperor 
y. Gur Narain Prasad (1) and urges 
that even though the Magistrates could 
not convict under section 209, the District 
Magistrate can by virtue of the appellate 
powers conferred on him by section 423, 
Criminal Procedure Code, alter any eon- 
viction passed by the Magistrates to a 
conviction under section 209. If this is 
what the ruling quoted means, I must respect- 
fully differ. . 

In my opinion section 423 (b), which 
allows an Appellate Court to alter a finding, 
does not authorize an Appellate Court to 
pass any finding which the first Court 
could not have passed. The meaning of 
the section is, 1 take it, that the Appellate 
Court is given the power to correct any 
mistakes of finding which the first Court 
may have committed. The Appellate Court 
cannot, I consider, come toa finding which 
the first Court could not have legally some to, 

Lala Sham Das then refers to section 537, 
and urges that want of complaint is curable, 
But section 537 only covers errors, omissions 


(1) 25 A, 534; A. W. N. (1903) 100. 
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or irregularities in the complaint, and does 
not refer to a total absence of complaint. 
Here as far as section 209 is concerned, we 
have no complaiut at all, 

The learned District Magistrate gets 
over the difficulty of want of complaint 
by treating the case as having been enter- 
tained on information received from Lala 
Dina Nath, Chief Sanitary Inspector. But 
Lala Dina Nath simply appeared as a 
witness in the course of the case, so I 
fail to see how ifcan be held that the Magis- 
trates took cognizance on information received 
from him. 

I accept this application for revision and 
set aside the conviction, on the ground that 
the trial is bad so far as section 209 is 
concerned for want of proper complaint, The 
fine, if paid, will be refunded. 

This order will not, so faras I can see, 
be any bar to a fresh prosecution for an 
offence under section- 209 being started by 
the Committee or by some person duly 
authorized on their behalf on proper com- 
plaint [ef, Emperor v, Dharma Shah (2)], 

‘Revision accepted. 

(2) 34 Ind. Cas. 311; S P. R. 1916 Cr; 13 P. W. R. 

1916 Or; 17 Cr. L. J, 199. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

CORIMINAL Revision No. 38 or 19:6, 
April 20, 1916. 
Present:—Mr Stuart, J. CO. 
Musammat BATASHA AND OTHERS 
AccuSED—APPELLANTS—~ APPLICANTS 
VETSUSE 
EMPEROR, taroces SRIPAT SARAN 
SIN GH—COMPLAINANT——R ESPON VENT — 


Opposite Party. 
Procedure—cecused jointly tried and convicled— 
Appeal, on one petition and one copy of judgment. 
In Oudh, persons convicted together and not in jail 
can appeal on one petition of appeal and ou one copy 
of judgment. 


Criminal revision against the following 
order of the District Magistrate, Unao, dated 
95th January 1916, confirming that of the 
Magistrate, 3rd class, Unao, dated the 15th 
October 1915:— 

“It is objected on behalf of respondent 
that there should have been 7 distinct peti- 
tions of appeal accompanied by 7 distinct 
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copies of judgmant, as the appellants are 
not in jail. 

“See Bom. H. C. Cr. Oir, P. 42, Volume 

“Counsel for appellants can say nothing 
against the objection raised. 

“The appeals have not been presented in 
proper legal form and are dismissed accord- 
ingly.” 

Mr. P. O. Bhattacharji, for the Applicants. 

Babu Hargobind Das, for the Complainant. 

The Government Pleader, for the Crown. 


JUODGMENT.—The Circular quoted by 
the learned District Magistrate has no effect 
in QOadh. The practice of this Court is 
to permit persons convicted together in 
such a case to appeal on one petition of . 
appeal and on one copy of judgment, I, 
therefore, set aside the order of the learned 
District Magistrate and direct him to admit 
the appeals and decide them on the merits. 


Revision accepted, 


EN: Se 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
CRIMINAL MISCELLANEOUS AppgsaLt No, 18 
or 1916, 
November 2, 1916. 
Present: —Mr, Saunders. 
NGA TI—App.ticant 
versus 
MAUNG KYAW YAN AND OTHERS— 


RESPONDENTS. 

Criminal Procedure'Code (Act V of 1898), ss. 107, 
I44-Magistrate, power of-—Breach of peace—Party 
exercising lawful right, whether can be bound down— 
Revision-—LFligh Court, power of interference of. 

It is the duty of a High Court to prevent the abuse 
of tho provisions of the law, and if in a caso in which 
procecdings have been taken under sectjon 107 of 
the Criminal Procedure Code, it is found that the 
information did not justify the Magistrate in issuing 
a warrant, the High Court will interfere with the 
order passed. [p 48:, col. 2.] 

Rajendra Narayan Singh v, Emperor, 18 Ind. Cas. 
149; 17 U. W., N. 288; 16 ©. L. J. 467; 14 Or. L.J 5, 
roferrod to 

Section 107 of the Criminal Procedure Code doos 
uot authorise action against a person who is expected 
to do an act which may cause a breach of the peace 
or disturb the public tranquillity unless that act is 
wrongful, aud the mere fact that the doing of a law- 
ful act may lead lo a broach of the peace, while it 

may authorise the Magistrate to take action against 
the persons expected to commit that breach, does not 
authoriso action against the persons intending to do 
the lawful uct, unless they are themselves likely to 


f 


Vol. XXXIX] 


NGA TI Y. MAUNG KYAM YAN. 


commit a breach of the -peace or to disturb the 
public tranquillity. [p. 482, col, 1.] 

Feroxe Ali Mullick v. Emperor, 12 0. W. N. 703; 7 

Cr. L. J, 604; Mohammad Yakub v. Emperor, 6 Ind. 
Cas. 454; 32 A. 571; 7 A.L. J. 649; 11 Or. L. J. 355; 
Sundram Chetti v. Queen, 6 M. 208; 2 Weir 77; 2 Ind, 
Deo. (N. 8.) 420, relied' upon. 
“ The right of public discussion is aright which 
every subject possesses, and persons convening a 
meeting to discuss religious matters are nob doing 
anything unlawful. If owing to the prevalence of ill- 
feeling between certain persons likely to attend the 
meeting, or any other cause a breach of the peace is 
expected, the Magistrate should proceed under 
section 144 of the Criminal Procedure Code to secure 
that the peace is not broken. [p. 482, cols, 1 & 2.] 


Mr. D. Duit, for the Applicant. 
Mr. H, M. Lutter, for the Crown. 


Messrs. Tha Gywe and Maung Su, for the 
Respondents. 


J UDGMENT.— Certain residents of Man- 
dalay -made a report to the District 
Superintendent of Police which was forward- 
ed to the District Magistrate, who recorded 
the information given by three of their 


number and thereupon issued warrants for: 


the arrest of two persons under section 
107 of the Code of Criminal Procedure 
and then transferred the proceedings to 
‘the Eastern Sub-Divisional Magistrate for 
disposal, tr. 

Against this order the two persons 
arrested have come to this Court in 
revision and the Government Prosecutor 
has been heard for the District Magis- 
trate. The persons who gave the informa- 
tion to the District Magistrate were also 
cited» but they do not wish to be parties 
to the proceedings and they have not 
supported the order. 

The information given in the rst 
instance is in writing and it was accompanied 
by a printed notice and a copy of a 
newspaper. The notice is,an invitation 
to a meeting “to clear up doubts”; it 
stated that the sayadaws from the four 
, quarters of Mandalay had ‘been invited to 
give their decision on certain matters and 
all friends of the persons who issued the 
notice were invited to attend. The news- 


paper article stated that the sayadaws 
from the four quarters were to be 
entertained, and after that the question 


whether beef should or should not be 
eaten would he considered, the injunction 
by -the Ledi Sayadaw and various other 
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read, after which 
sayadaws would be 
asked for, and they would give their 
The written information stated 
that there would be a serious dispute 
resulting in a breach of public peace, because 
when there is a difference among pongyis there 
be a difference among laymen. It 
stated that the notice and the newspaper 
article convening a meeting would encourage 
a great and serious dispute between half of 
the residents of Mandalay who revere the 
Ledi Sayadaw and the rest, and if the 
meeting is held the information states that 
there will, through ill-feeling on each side, 
be a serious quarrel, The information 
stated that a public meeting was to be 
held at which the two applicants intend 
to attack the Ledi Sayadaw’s propaganda 
for putting a stop to the eating of beef, 
that a very large number of priests and 
laymen had been called by the two persons 
mentioned to attend the meeting, and 
unless they are placed on security their 
action would result in a breach of public 
(apparently a misprint for “peace” ). 

It is contended that this information 
did not justify the arrest of the two 
applicants and -proceedings being taken 
against them under section 107 of the 
Code of Criminal Procedure. On the 
other hand, it is urged that the information 
did justify - that action and this Court 
should not interfere -at this stage of the 
proceedings. 

I think there is no doubt that if the 
information did not justify the issue of a 
warrant, this Court is entitled to interfere, 
It has been held constantly that it is 
the duty of the High Court to vrevent 
the abuse of the provisions of the law. A 
recent case is that of Ra‘endra Narayan - 
Singh v. Emperor (1). 

Section 107 of the’ Code of Criminal 
Procedure authorises a District Magistrate 


would he 


‘to take action upon information that any 


person is likely to commit a breach of 
the peace or disturb the public tranquillity, 
or to do any wrongful act that may 
probably: occasion 8 breach of the peace; 
or disturb the public tranquillity. 

It is clear that there. are two distinct 


(1) 18 Ind. Cas. 149; 17 O. W. N. 238; I6 ©. D. J, 
467; 14 Or. L, J. 5. 
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sets of circumstances in which a Magistrate 
may take action under this section, first, 
where if appears that a person is lisely him- 
self to commit a breach of the peace or 
to disturb the public tranquility, that is 
to say, by a direct act, eg., by commit- 
ting an assault, and secondly, where a person 
may be the indirect cause of a breach 
of the peace or the disturbance of the public 
tranquillity by doing a certain act, butin 
the latter case the Magistrate may only 
take action where the act anticipated is a 
wrongful act. It has been laid down 
in a number of rulings that this section 
does not authorise action against a person 
who is expected to do an act which may 
eause a breach of the peace or disturb the 
publie tranquility unless that act is wrong- 
ful, and that the mere fact that the do- 
ing of a lawful act may lead to a breach 
of the peace, while it may authorise the 
Magistrate to take action against the persons 
expected to commit that breach, does not 
authorise action against the persons in- 
tending to do the lawful act, unless they 
are themselves likely to commit a breach of 
the peace or to disturb the pnblic tran- 
quillity. The distinction has been explained 
in Feroze Ali Mullick v. Emperor (2), where 
certain persons proposed to take a pro- 
cession along a public road and it was point- 
ed out by Wocdroffe, ., that if those per- 
sons ‘have the right claimed, it is obvious 
that they cannot be properly bound down 
because some one else proposes to interfere 
with that right. The proper course in such 
a case is to bind down the other party.” 
The law was similarly explained in Moham- 
mad Yakub v. Emperor (83). The matter was 
discussed at great length in Sundram Ohetti 
y. Queen (4). l 

There ean be no question that the right 
of public discussion isa right which every 
subject possesses, aŭd that in convening a 
meeting to discuss religious matters the 
applicants in the present case were not 
doing a wrongfulact. If owing to the pre- 
valence of ill-feeling between certain persons 
likely to attend the meeting, or any other 
cause, a breach of the peace was expected, 
the Magistrate had ample power under 

(2) 12 0. W. N, 703; 7 Or. L. J, 604. 

(3) 6 Ind, Cas. 454; 32 A, 571; TA. L.J. 649; 1 


Cr. L. J. 355. 
(4) GM. 208; 2 Weir 77; 2 Ind, Dee. (x. s.) 420, 
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section 144 of the Code of Criminal Pro- 
cedure to secure that the peace was not 
broken, But I am clearly of opinion that 
in arresting the applicants in the present 
case and in ordering an enquiry into their 
conduct, the District Magistrate was not, 
upon the information which was before him, 
justified by the provisions of the Oode of 
Criminal Procedure. ‘If information is or 
was available that the applicants themselves 
intended to commit a breach of the peace 
or to disturb the public tranquillity, the 
fact should be or should have been recorded. 

The proceedings of the District Magis- 
trate must be quashed and the warrants 
for the arrest of the applicants cancelled. 


Proceedings quashed, 


PUNJAB CHIEF COURT. 
CriminaL Revision Petition No. 1809 or 1916. 
December 11, 19:6, 
Present:—Mr, Justice Broadway, 
GURDIT SINGH AND ornuers—AccosEp— 
PETITIONERS 


VETSUS 


EMPEROR— PRrOSECUTOR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 180, 
185, 526, 527—Penal Code (Act XLV uf 1860), s. 307 
— Conspiracy to murder entered into in one district, 
attempt committed in another district--Jurisdiction— 
Transfer of case Jrom one Court to Court not subordinate 
to same High Court—High Court, power of, to inter- 
fere on ground of convenience. 

Where a conspiracy to murder a person is entered 
into inone district and an attempt to murder that 
person in pursnance of the conspiracy is made in 
another district, the Courts in both districts have, 
under section 180 of the Criminal Procedure Code, 
oe to enquire into and try the case. [p. 485, - 
col. 2, 

A Magistrate before whom a case is pending hag no 
jurisdiction to transfer it to a Court subordinate to 
another High Court, but if the Magistrate makes 
such an order the case no longer remains pending in 
his Court. [p. 485, col. 2.] 

The objéct of section 185, Criminal Procedure Code, ` 
is to give a High Court power to decide, on the 
ground of general convenience of parties or 
witnesses, which of two Courts, having jurisdiction to 
enquire into or try an offence, but under the juris- 
diction of different High Courts, should enquire into 
or try such offence. [p 486, col. 2.] 

Emperor v. Chaichal Singh, 2 Ind. Cas. 361; 6 L. B. 
R. 17; 9 Cr. L, J. 581; Hiran Kumar Chowdhury v. 
Mangal Sen, <0 Ind. Cas. 222; 17 O. W. N. 761; 14 Gr. 
L. J, 898, relied on. l 

“Raja Shah v. Empress, 14 P.R. 1889 Cr., referred ty 
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Rajani Benod Chakravarti v. All India Banking and 
Insurance Company, Ltd, 22 Ind. Oas. 192; 41 C. 305; 
17 C. W, N. 1207; 15 Or. L. J, 49, dissented from, 


Petition, under sections 435/439 of the 
Criminal Procedure Code, 1898, for revision 
of the order of the District Magistrate, 
Montgomery, dated the 13th October 1916, 
declining to admit Gurdit Singh to bail and 
holding that the Montgomery Courts have 
jurisdiction to try the petitioner, 


Messrs. Beechey and Ganpat Rai, for the 
Petitioners. 

Rai Sahib Lala Mul Ohand, Publice Pro- 
secutor for the Chief Court, and Mr. Pindi 
Das Subherwal, Public Prosecutor for the 
Montgomery District, for the Respondent. 

JUDGMENT.—(1). Before dealing with 
the points of law that have been areued 
before me, it will be convenient to state 
briefly the facte of the’ case which have re- 
sulted in the present petition being filed in 
this Court, 

(2). At the end-of March or the begin- 
ning of Agril 1916 (the exact date is 
immaterial for the purposes of this petition), 
one Nau Nihal Singh, a boy of twelve 
years of age and a resident of the Mont- 
gomery District, was found at the bottom 
of a khud in the neighbourhood of Hardwar. 
An allegation was made that an attempt 
had been made to murder Him, and one 
Soban Singh was accused of having thrown 
him down the khud. On the Sth April ,1916 
Sohan Singh wa:, however, set free by the 
U. P. Police, apparently on the ground trat 
they thought the boy had accidentally fallen 
down'the khud. 


(3). The opinion of the medical officers 
appeared to negative the possibility of an 
accident, and accordingly Sohan Singh was 
re-arrested and proceedings were instituted 
against him in the Court of the Joint Magis- 
trate at Roorkee (Mr. Hobart). <A further 
allegation is said to have been made to the 
effect that Sohan Singh had attempted to 
murder the boy in pursuance of a conspiracy 
entered into by him with the present peti- 
tionersin the Montgomery District. 

(4), Sohan Singh was, however, proceeded 
against alone till the 23rd August 3916, 
when he was tendered a pardon, under 
section 337, Criminal Procedure Code, and 
made a statement in which he appears 
to have admitted his guilt and implicated 
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fhe three petitioners as having be@n in the 
conspiracy to murder the boy. 

(5). The conspiracy is stated to have 
been entered into at Depalpur, in the Mont- 
gomery District, immediately prior to the 
departure of the boy, together with Gurdit 
Singh and others, from that place for 
Hard war. 

- (6). It should be stated that Gurdit Singh 
is a man of considerable wealth, residing 
in the Montgomery District, and was at 
one time an Honorary Magistrate. He is 
nearly related to the boy Nau Nihal Singh, 
by whose death it is suggested that he 
would benefit. The other two petitioners 
are related to Gurdit Singh, and Sohan 
Singh was in his employ as Mukhtar. 

(7). When Sohan Singh made his state- 
ment, Mr. Hobart issued warrants for the 
arrest of the three petitioners, and on the 
4th September 1916 Ishar Das and Behari 
Lal appeared in Court, but Gurdit Singh 
was absent. An application was, however, 
made on his behalf praying that he be 
admitted to bail. It is evidsnt, therefore, 
that he had knowledge of the fact that 
warrants had issued for his arrest, and 
that he was evading arrest. The appli- 
cation was refused and an application was 
then filed in the High Court at Allahabad 
praying for bail. This application came 
before Mr. Justice Walsh on the 15th and 
18th September 1916 and, in accordance 
with certain remarks made.by His Lord- 
ship,on the 19th September 1916, Gurdit 
Singh was admitted to bail by the District 
Magistrate of Saharanpur. The hearing of 
the case was then fixed by Mr. Hobart for 
the 17th, 18th and 19th October 1916. 


(8). On the 8rd October 1916, YWusammat 
Bhagwan Devi, the mother of Nau Nihal 
Singh, filed an application through Lala 
Radha Kishen Pleader, before the District 
Magistrate of Montgomery asking, for the 
reasons therein contained, that the trial 
should be held in the Montgomery District. 
Jt was urged in this application that the 
charges against the petitioners could by law 
(section 180, Criminal Procedure Code) be 
enquired into either at Roorkee or in the 
Montgomery District, and the main grounds 
for holding the enquiry in Montgomery were 
stated to be: — 


i. That the Hardwar Police would 
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endeavour to spoil the case for the pro- 
secution. 

2. That it would entail more expense, 
than the prosecution were able to bear, 
to have the case heard at Roorkee. 

3. That the greater number of the wit- 
nesses were residents of the Montgomery 
District, and, therefore, it would be more con- 
venient to have the enquiry in that District 
and 

4. That to take the boy to and from 
Roorkee for the purposes of giving evidence 
would involve great risk to his life, as Gurdit 
Singh was bent on bringing about his death. 


(9). The District Magistrate of Montgomery 
forwarded this application to Mr. Hobart, ex- 
pressing his own opinion that the case could 
more conveniently be tried at Montgomery, 
but leaving it to the U. P. authorities to 
decide tke matter. On the 6th October 
1916 Mr. Hobart forwarded the application 
to the District Magistrate of Saharanpur, 
recording his own opinion to the effect 
that the case should be tried in Montgomery 
‘on the grounds that it would “be better 
for both sides, less expensive and nearer 
their homes” and “saler for Nau Nihal 
Singh,,....... and for his mother.” The 
District Magistrate of Saharanpur on the 
same date directed that, as the trial had 
not yet commeuced, the Polise papers and 
records should be sent to the District 
Magistrate of Montgomery. On arrival of 
the papers) and records at Montgomery 
the District Magistrate directed the Police 
to take action under section 54, Criminal 
Procedure Code, and send up the case for 
disposal, and the usual chalan was accordingly 
prepared and laid before the pees Magis- 
trate. 

(10). Objection was at once Taken on 
behalf of the petitioners to the jurisdiction 
of the Montgomery Courts, and it was 
urged that Gurdit Singh should be released 
on bail. 

(11). The District Magistrate of Montgomery 
considered the points raised, and on the 
18th October 1916 passed a lengthy 
_ order and held that the Montgomery Courts 
had jurisdiction, and that the action of 
the District Magistrate of Saharanpur was 
legal. He also declined’ to release Gurdit 
Singh on bail. Against this order the 
petitioners preferred this petition under 
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sections 435—4139, Criminal Procedure Code, 
objecting to the jurisdiction of the Mont- 
gomery Courts, and questioning the legality 
of the order passed by the District Magistrate 
of Saharanpur. This petition (No. 1809 of 
1916) was admitted toa hearing by me on the 
25th October 1916, and on the lst November 
1916 the petitioners filed another petition 
under the same section of the Criminal 
Procedure Code, alleging that it had come 
to their knowledge that a reference was 
being made to this Court by the District 
Magistrate, Montgomery, on the question 
of jurisdiction, and praying that no orders 
should be passed on the said reference 
without the petitioners having been heard. 
A prayer for bail was also made under 
section 498, Criminal Procedure Code. 

(12). I disposed of this application on 
the 14th November 1916 deolining to 
interfere in the matter of bail at that 
stage, and directing the issue of notice 
with regard to the reference by the District 
Magistrate. 

(12). The present petition as well as 
the reference in question will be disposed 
of by my present order. 

(14). On behalf of the petitioners Mr, 
Beechey urged that the case having cnce 
been taken cognizance of by Mr. Hobart, 
it was incumbent on that officer to proceed 
with the case and to either discharge, 
acquit, or convict his clients, and that 
the only way in which the case could 
be transferred from that Court to a Court 
in the Montgomery District was by 
taking action under section 527, Criminal 
Procedure Code, and moving the Gov- 
ernor-General in Council. It was denied 
that the Montgomery Courts had jurisdiction 
to try the case, and it was contended that 
the order of the District Magistrate of 
Saharanpur, being wltra vires, could not 
confer the necessary jurisdiction. 

(15). The case, urged the learned Counsel, 
was still, in the eyes of the law, pending 
in the Court of Mr. Hobart, who should 
dispose of it “in accordance with the. proper 
procedure. 

(16). In support of his contention he 
cited Lakshman Govind, In re (1). 

(17). With regard to the applicability 
of section 185, Criminal Procedure Code, 


(1) 26 B. 552 at pp. 556, 557; 4 Bom, L, R. 276, 
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. Mr. Beechey urged that this Court has 
only power to pass an order under that 
section when there is a doubt as to 
which of two Courts has jurisdiction to 
try a particular case. He contended that 
according to the prosecution no such doubt 
existed, as they alleged that both the Courts 
had jurisdiction to try the charges brought. 
Finally he urged that the convenience of 
the parties was not a matter that could be 
considered under section 185, Criminal Pro- 
cedure Code, and in support of this I was 
referred to Rañaní Binod Ohakravarit v. 
All India Banking and Insurance Company, 
Lid. (2). ` 

(18), Mr. Mcol Chand, on behalf of the 
Crown, urged that the allegations made by the 
prosecution werethat a conspiracy was entered 
into in the Montgomery District, and that, 
therefore, the Montgomery Courts had juris- 
diction. He admitted that the order of the 
District Magistrate of Saharanpur was 
ultra vires, but contended that the only 
Court that could set it aside was the High 
Court at Allahabad, and that the result of 
that order was that there was, as a matter of 
fact, no case pending against the three 
petitioners in the United Provinces, He 
urged that as a matter of fact the Dis- 
trict Magistrate of Montgomery had not 
acted on the erroneous order of transfer, 
but had rightly directed the Police to take 
action under section 54, Criminal Pro- 
cedure Code, and that, therefore, the chalan 
put up by the Police was in reality a 
totalty new case. As to the applicability 
of section 185, Criminal Procedure Code, 
it was contended that Rajani Binod Chakra- 
varit v. All India Banking & Insurance 
Company, Ltd. (2) was bad law, and I 
was referred to Emperor v. Chaichal Singh 
(3) and .Hiran Kumar Chowdhury v, Mangal 
Sen (4) as authorities to the contrary. 

(19). In reply Mr. Beechey contended 
that the preparation of a new chalan by 
the Police did not cure the initial illegality, 
and urged that Rajani Benod Chakravarti v, 
All India Banking & Insurance Company Lid. 
(2) correctly interpreted the meaning of 
section 185, Criminal Procedure Code. 

(2) 22 Ind Cas. 192; 410, 305; 17 C. W. N. 1207; 
15 Cr. L. J. 48. 


(3) 2-Ind. Cas. 861; 5 L. B, R. 17; 9 Cr. L. J. 581, 
(4), 20 Ind, Cas. 222; 170. W. N. 761; 14.0r. L. J. 


¢ 
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(20). 1 have carefully considered the 
various authorities cited at the Bar, and 
I cannot see that Lakshman Govind, In re (1) 
has any real bearing on the point that I 
have to decide. 

(21). In that case a complaint had 
been filed against two persons, and process 
had been ordered to issue against both. 
The complainant, however, only filed 
process-fees for the issue of process against 
one, and as that one was not found the 
case was kept pending. The other person 
moved the Court to have the sase decided 
against him, and it was held by the High 
Court that a complainant cannot be allow- 
ed to keep a charge pending against a 
person by not paying the necessary process- 
fees, and that when the person complained 
against appeared before the Court, it was 
the duty of the Court to dispose of the 
case, 


(22). I may say at once that, in my 


“opinion, the order of the District Magistrate 


of Saharanpur is not in accordance with 
law, but at the same time Í agree with 
Mr. Mool Chand that this Court has 
no jurisdiction to, in any way, deal with 
it. I also agree with Mr. Mool Chand 
that the effect of the order is, that at 
the present moment the only charge pend- 
irg against the petitioners is the one 
before the Montgomery Courts. 

(23). I can see nothing illegal in the 
action taken by the District Magistrate of 
Montgomery, and I consider there isa valid 
and legal charge pending before the Mont- 
gomery Courts. 


(24°, Whether those Courts have juris- 
diction is another question, which depends 
to my mind, firstly, on the allegations 
made, and secondly, cn the proof deducible 
in support of those allegations. It appears 
that, rightly or wrongly, an allegation has 
been made that the abetment by conspiracy 
or by instigation took place in the 
Montgomery District, and that, therefore, the 
case can be tried either at Roorkee or in 
Montgomery. Section 180, Criminal Proc- 
edure Code, is clear on this point and no 
further discussion ia needed. 


(25). Mr. Mool Chand stated that in 
addition to the evidence of Sohan Sirgh 
there was other evidence to prove that 
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the congpiracy was entered into in the 
Montgomery District and I accordingly 
hold that, prima facie at least, the Mont- 


gomery Courts have jurisdiction to try 
the case, 
(26), With reference to section 185, 


Criminal Procedure Code, the GEGE GA 
are conflicting. 
' (27). In Rajani Binod Chakravartt v, 
All India Banking & Insurance Company, 
Lid. (2) a Division Bench of the Caleutta 
High Court said: “We do not think that 
section 185 warrants interference by this 
Court merely upon the ground of con- 
venience. The decision of the High Court 
we can only be sought 
whan a a doubt | arises as to the Court by 
which an offence should be enquired into 
or tried,” i 

(28). On the other band in Hiran 
Kumar Chowdhury v. Mangal Sen (4), 
another Division Bench of the same High 
Court said:— 

“The offence charged in this case may 
be said to have been committed either at 
Chittagong or at Gujranwala or partly at 
one place and partly at the other. The 
Court at either place would have juris- 
diction. It will be certainly more general- 
ly convenient that the offence should be 
inquired into or tried at Chittagong”’—and 
a case instituted at Gujranwala was practi- 
eally transferred, under the powers confer- 
red by section 1&5, Criminal Procedure 
Code, from that District to Chittagong, the 
only reason being that a trial or inquiry 
in the latter place would be more generally 
convenient, l 

(29). Again in Emperor v. Chaichal Singh 
(3), Mr. Justice Irwin of the Lower Barma 
. Chief Court “was of opinion that section 185, 
Criminal Procedure Oode, was not restrict- 
ed to cases in which there is doubt as to 
whether one Court or another has juris- 
diction, and held that the “word ‘should’, 
taken in its plain ordinary sense, is wide 
enough to inclide a casein which the doubt is 
on the point whether the choice between two 
Courts, both of which have jurisdiction, 
should be decided on the ground of 
public convenience.” The learned Judges 
who are responsible for the case reported 
as Rajani Binod Ohakravarti v, All India 
Banking & Insurance Company Ltd. (2) 
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appear to have had knowledge of the Burma 
case, but do not make any reference to it in 
their judgment. The decision of their own 
Court does not appear to have been brought 
to their notice. 

(30) After a careful consideration of 
these authorities and of Raja Shah v, Empress 
(5) (which, however, only has an indirect 
bearing on’ the point), I am constrained to 
the opinion that the view taken by the Burma 
Court and the Calentta High Court in 
Hiran Kumar Ohowdhiny vw. Mangal Sen 
(4) is more in consonance with the word- 
ing of the section itself, 

(31). That section runs “Whenever any 
doubt arises as to the Court by which any 
offence should under the preceding provisions of 
this Chapter be inquired into or tried, the 
High Court ...........,.. ya may decide by 
which Court.. 

(32), San 180i is one of the “ ‘preceding 
provisions” referred to, and the word “should” 
appears to me to be wide enough to include 
a case such as the present one. 

(33) It not infrequently happens that a 
High Court has to decide as to which of 
two Courts, within its jurisdiction, both not 
necessarily having jurisdiction, should inquire 
into or try some particular offence. In 
such cases the High Court acts under sec. 
tion 026, Criminal Procedure Code, and sub- 
clause (1) (d) of that section specifically 
lays down that the general convenience of 
the parties or witnesses can be taken into 
consideration, In my opinion the object of 
the Legislature in enacting section, 185, 
Criminal Procedure Code, was to give the 
High Court power to decide, on similar 
grounds and for similar considerations, which 
of two Courts having jurisdiction to try or 
Inquire info an offence, but under the 
jurisdiction of different High Courts, should 
inquire into or try such offence, 

(34). Agreeing with Emperor v. Charchal 
Singh (3) and Hiran Kumar Chowdhury v, 
Mangel Sen (4', I hold that the reference 
made by the District Magistrate i3 com- 
petent and that this Court has the power 
to decide which Court shall inquire into 
the offence charged against the petitioners. 

(35). A reference to the circumstances of 
the case shows that the Courts of Saharan- 
pur and Montgomery agree in the view that 

(5) 14 P. R. i889 Or. 
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the balance of éonvenience is in favour of 
the inquiry or trial being” held in the 
Montgomery Courts, and I decide aécord- 
ingly, and dismiss this petition of revi- 
sion. 

(36). The case will proceed in the Conrb 
of the Magistrate to which it was seht by 
the District Magistrate of Montgomery, or 
such other Magistrate az that 
Magistrate may think fit to send it. 

(37). I see no reason to interfere with 
the order refusing bail. The offence charged 
is a Serious one, and is not ordinarily 
bailable. I have no doubt that the Magis- 
trate who will try the case will bear the 
position of Gurdit Singh in mind, and will 
not hesitate to admit him or the other 
persons charged to bail, should the evidence 
led in the case warrant such a step. 

Petition rejected, 





CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 1155 or 1916. 
January 17, 1917. 
Present: —Mr Justide Teunon aiid 
Mr. Justice Beachcroft. 
NABIN OHANDRA CHAKRABUTTY— 
COXPLAINANT — PETITIONER 
versus 
RAJENDRA NATH BANERJEE AND 
orHerRs—Accusep——~Orposite PARTY; 

Criminal Procedure Code (Act V of 1898), s. 439 == 
Revision—Acquittal, setting aside of—Jurisdiction 
of High Court-—Summary disposal of appeal quashing 
conviction, 

The High Court can, in proceedings under section 
489, Criminal Procedure (ode, set aside an order 
passed by an Appellate Court quashing a conviction 
where the judgment of the latter Court is very 
summary and contains a very inadequate discussion 
of the evidence or the materials placed before it. [p. 
488, col. 2.] 

Where the District Magistrate on appeal, without 
discussing the evidence on the record, set aside the 
order of conviction by a summary judgmént, holding 
that the common object alleged in the charge 
had not been established, althongh the accused pèr- 
sons might have some other common object, the High 
Court inrevision set aside the appellate order and 
sent the case back fora ré-trial by the Sessions 
Judge on a due consideration of the evidence on the 
record. [p. 488, col. 2.) 


Rule against the order of the District 
Magistrate, Noakhali, dated the 28th August 
1916. 

FACTS material to the report will 
appear from the following judgment of the 
Officiating District Magistrate;— 
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“The appellants have been convicted under 
section 147 and sentenced to rigorous imprisbile 
rent for one month and a fine of Rs. 50. The 
case for the proséoution is that the accused and 
others, twenty or more in number, came in & 
body, forcibly took away cocoanuts, timber, 
etc., from the complainant's bari and pulled 
down the complainant’s cookshed, damaged 
his utensils and assaulted the complainant 
and Rebute. 

The case for the defence is that Mokunda 
Babu, a Pleader, has purchased a half 
share of the Jari in the name of his wifs 
and has been in peaceful possession enjcying 
the fruits of the garden for nearly two years. 
That there was no occurrence at all on the 
date alleged by the complainant. That both 
before and after the occurrence the accused 
whc are servants of Mokanda Babu took 
fruits, ete , from the bart. 

The question for determination is whether 
the accused were all members of an un: 
lawful assembly of which the common object 
was tocommit mischief and if so, whether 
some members of the assembly used violence 
in prosecution of the common object. 

A very considerable part of the evidence 
relates to the question of title as to the share 
of the bari. The question whether Mokunda 
Babu has title might have been relevant if 
Mokunda Babu was on trial, but as servants 


of Mokunda Babu were the accused it is 
unnecessary to discuss title at all. The 
Trying Magiastrate’s conclusion that the 
miskar right which Mokanda Babu hag 


purshased does not exist, is certainly not 
warranted on the evidence before him. 

On going through the whole evidence 
which is voluminous and largely irrelevant, 
I consider that the alleged common objeti 
to commit mischief has not been proved and, 
therefore, the conviction cannot be upheld. 
That the accused committed mischief and 
assaulted the complainant is probable, but 
they have not been charged with these offencas 
and inthe circumstances I do not eonsider 
if necessary to order their re-trial, and the 
ease is extremely discreditable to Mokunda 
Babu who clearly does not restrain his 
servants from petty acts of oppression against 
weaker neighbours. 

On these findings I acquit Rajendra Nath 
Banerji, Eradali Kazi and Aswani Kumar 
Dey on the charge under section 147.” 

Mr, P, K. Mozmdar (with him Baby 
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Hit Lal Guha), for the Petitioner.—The 
circumstances of this case are very excep- 
tional. One of the opposite parties-accused 
Rajendra Lal Banerji is a very influential 
talukdar, the other two accnused-opposite 
parties are men of one Mokunda Babn, a 
very influential talukdar. 

: The Sub-Deputy Magistrate convicted all 
the acensed of committing riot with the 
common object of committing mischief. The 
learned District Magistrate, on appeal, hold- 
ing that the common object had not been 
established, acquitted all the accused instead 
of sending the case back fora re-trial as to 
the guilt of individual accused for commit- 
ting mischief and assault. The District 
Magistrate thinks that the offence was pro- 
bably committed, and passes censure upon 
Mokunda Babu for allowing his men to 
oppress weaker neighbours. But a mere 
censure is not enough where an offence bas 
been found to have been committed, 

{Beacucrort, J.—Can we set aside the judg- 
ment of acquittal under the circumstances of 
this case? | 

Yes. Your Lordships are competent to 
interfere in acase like this. See Fuujdar 

Thakur v. Kast Choudhuri (1). 

; Sir Satyendra Prasanna Sinha (with him 
Babu Suresh Chandra Talukdar), for the Accus- 
ed Opposite Party.—I -submit that a private 
person cannot ask your Lordships to set aside 
an order of acquittal. 

[Tseunon, J.—We think we can interfere in 

a case like this. | 

. JSODGMENT.—This is a Rale calling on 
the District Magistrate of Noakhali and the 
opposite party to show cause why the 
appellate order of the District Magistrate, 
dated the 28th August 1916, should not be 
set aside and the re-trial of the appeal direct- 
ed on the ground that in the appellate 
judgment he has fallen into serious error. 


What was found against the opposite - 


parties in the judgment of the Trial Court 
was that in assertion of title to an 8-annas 
share in a certain homestead said to have 
been bought by one Mokunda Nag in the 
name of his wife a body of men, who appear 
to be servants of Mokunda Babu and num- 
bering in all some 20 to 150 persons, entered 
upon the homestead, polled down the walls 


(1) 27 Ind. Oas. 186; 21 ©. L, J. 53; 19 0, W. N. 184s 
16 Cr. L. J. 122; 42 0, 612, 
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of the complainant’s cowshed, cut down trees 
on the homestead, plucked coscoanuts, re- 
moved timbers and plants and damaged 
the complainant’s pots and pans. It was 
in fact found by the Trial Court that by 
reason of a prior purchase of the 8-annas 
share Mokunda Babu or his wife had derived 
no title, and it was also clearly found that 
neither Mokunda Babn nor his wife had pos- 
session and that the complainant was in full 
possession of this homestead. When the 
casé came on appeal before the District 
Magistrate, he disposed of if in what may 
well be described as a very summary judg- 
ment. Inthis he comes to no findings as 
to the number of men, He does not discuss 
the alleged title. He does not discuss, 
nor does he come to any finding on, the 
question of possession; and though he says 
that in fact the accused persons had probab- 
ly committed mischief and also assaulted the 
complainant, he finds that the common object 
alleged in the charge, that is to say, to 
commit mischief, has not been established. 
He has also found that the case is extremely 
discreditable to Mokunda Babu wko clearly 
does not restrain his servants from petty 
acts of oppression against weaker neigh- 
bours. Without any discussion of the ques- 
tion of possession, it is not quite clear how 
the District Magistrate in his appellate 
judgement could properly approach the ques- 
tion of mischief; there is no suggestion in 
his judgment as to what the common object, 
if any, of the 20 to 150 men in fact was; 
nor has he considered whether on the evi- 
dence without prejudice to the accused he 
could have substituted for the common 
object set out in the charge some other 
common object such as would seem to be 
suggested by his judgment itself. 

Under these circumstances we cannot 
say that the appeal before the District 
Magistrate has been properly tried, and we 
have, therefore, no alternative but to set 
aside his appellate order and direct that the 
appeal be re-tried; and in view of the un- 
satisfactory nature of that judgment we 
direct that the re-trial of the appeal shall 
be before the Sessions Judge. 

Order set aside; Re trial ordered. 


’ 
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GOKAL CHAND V. EMPEROR, 


PUNJAB CHIEF COURT. 
OrImINAL Revision No. 800 or 1916. 
October 21, 1916. 

Present:— Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice Broadway. 
GOKAL CHAND-—Convictr—Prrir1oner 
VETSUS 


EMPEROR— RESPONDENT. 

Punjab Eacise Act (I of 1914), s, 61 (1) (a)—Punjab 
Government Notification No. 840, dated 12th June 1915 
— Possession of liquor on behalf of person not entitled 
to possess tt--Offence. i 

Under Punjab Government Notification No. 840, 
dated 12th June 1915, it is incumbent upon a person 
desiring to treat guests at n marriage festival or 
gathering or similar occasion, to obtain a pass from the 
District Excise Officer or an Excise Officer of the 
first class, if the amountof liquor required be up to ten 
gallons. [p. 489, col. 2.] 

Therefore, a person whois in possession of liqnor 
for the use of guests at a marriage party on behalf 
of a liquor contractor, who has not complied with the 
provisions of the above notification, is guilty of an 
‘offence under section 61 (1) (a) of the Punjab Excise 
Act, inasmuch as the possession of the -liquor 
contractor himself would not under the circumstances 
be legal. [p. 489, col. 2; p. 490, col. 1.] 


Criminal revision from the order of the 
Sessions Judge, Attock, Campbellpore, dated 
the 3lst January 1916. 


Mr. B. N. Kapur, for the Petitioner. 

Bawa Sewa Ram Singh, for the Respond- 
ent. 

JUDGMENT.—One Jai Gopal, a litensed 
vendor of liquor at Thatta, had gone to 
attend a marriage of some relation of his 
at villege Kasran. He was apparently 
approached by some of the guests and 
asked to supply liquor for the marriage 
festivitigs. Accordingly on the morning 
of the 3lst July 1915, he sent a ruga by 
the hand of one Gokal Chand, one of the 
guests present at Kasran, and in the ruga 
‘directed Mul Chand, who was in charge 
of hig liquor shop at Thatta, to make over 
eight bottles of country liquor to Gokal 
Chand. 

Gokal Chand took the ruga to Mul 
Chand in due course and received the 
eight bottles of liquor. In some way or 
other the Railway Police came to know 
of the fact that Gokal Chand was in 
possession of these eight bottles and he 
was accordingly stopped at Basal Railway 
Station and the liquor found with him. _ 

For the purposes of this revision it is 
not necessary to discuss the defence set 
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rejected by the Magistrate as well as by 
the Sessions Judge, and all that is neces- 
sary is to regard it as established that 
Gokal Chand was carrying these eight 
bottles of liquor from Thatta to Kasran. 
It may also be accepted as a fact that 
the liquor was intended to be used by 
the guests at the marriage in the latter 
village. Gokal Chand has been convicted 
under section 61, clause (a), of Act I of 1914, 
and sentenced to pay a fine of Rs. 1C0 
or in default to suffer two months’ rigorous 
imprisonment. His petition for revision 
was admitted as to sentence, but at the 
hearing a question was raised as to Gokal 
Chand’s liability inasmuch as it was 
alleged that he was not in possession of 
the liquor on his own account, but was 
acting merely as a “carrier” on behalf of 
Jai Gopal, the liquor contractor. The 
point raised was considered of sufficient 
importance for a reference to a Division 
Bench and we have heard the case argued 
by Mr. Kapur on behalf of Gokal Chand 
and Mr. Sewa Ram Singh on behalf of the 
Crown. 

Mr. Kapur cited certain rulings, chiefly 
under the Arms Act, in whioh it was 
held that mere temporary possession of 
an arm on behalf of a pearson entitled to 
possess that arm is not punishable under 
the Arms Act. It is not, however, necessary 
for us to discuss the decisions sited, inas- 
much as it seems to us that Notification 
No, 840, dated 12th June 1915, issued 
by the Lieutenant-Governor of the Punjab, 
relied on by Mr, Sewa Ram Singh, settles 
the point at issue. Mr. Sewa Ram Singh 
urged that although Jai Gopal was a 
liquor contractor he was not entitled to 
possess eight bottles for sale, or to present 
them to the marriage party, without 
complying with the provisions of this 
notification, under which it is incumbent 
upon a person desiring to treat guests at a 
marriage festival or gathering or similar 
occasion, to obtain a pass from the District 
Excise Officer or an Excise Officer of the 
first class if the amount of liquor required 
be up to ten gallons, 


Tt ig admitted that Jai Gopal had not 
obtained sucha pass and, therefore, it cannot 
be said that the possession of the eight 


up in: the lower Court, which has been. bottles by him would haye been legal, 


490 
NALINI KANTA LAHA V, ANUKUL CHANDRA LAHA. 


In thesé čircumstatces Gokal Chand dould 
not legally be in possession of the liquoř 
on his behalf. We accordingly hold that 
the pessession of eight bottles of liquor 
by Sokal Chand contravenes the provisions 
of the Excise Act and that he has beer 
rightly convicted. The sentence is not 
excessive and the petition is rejected. 
Petition rejected, 


CALCUTTA HIGH COURT, 
CORIMINAL Revision No. 1078 or 1916. 
Miscertzangous No, 123 or 1916. 
January 11, 1917, 
Present:-Mr. Justice Tennon and 
Mr. Justice Beachcroft: 
NALINI KANTA LAHA AND GTHERS— 
ACCUSED—~— PuTITIONBRS 
versus 


ANUKUL CHANDRA LAHA— 


CompPLainant—- OPPOSITE Party, 

Criminal Procedure Code (Act T of 1898), s. 195 (1) 
(o —‘Produced,’ meaning of—Alleged forged docunient 
used in possession proceedings—Prosecution for ante. 
cedent forgery and user—Sanction~ Penal Code (Act 
XLY of 1860), ss. 465, 467, 471. 

On the application.of the accused, who were parties 
to a proceeding under section #45, Criminal Pro. 
cedure Code, analleged forged document, which had 
been registered before a Sub-Registrar, was called for 
by the Magistrate in the said proceedings from the 
record of a case instituted against a stamp-vendor 
and was made use of by their Pleader in the course of 
his argnment and referred to by the Magistrate in 
his judgment: 

Held, (:) that the document was ‘produced’ within 
the meaning of section 196 (1) (c), Criminal Procedure 
Code, in the section 145 proceedings and the accused 
could not, therefore, be prosetited in respect of its 
antecedent forgery and antocedent user before thé 
Sub-Registrar without the sanction of the Magis. 
trate; [p. 492, col. i.] A oe 
Guru Charan Shaha v. Girija Sundari Dasi, 29 Ò. 
S87; TO. W. N. 112; Akhil Chandra Sen v. Queen- 
impress, 22 C. 1004; 11 Ind. Dee. (X. s.) 667; Ramdin 
Bania v. Sew Baksh Singh, G Ind. Cas. 473; 14 C. W. 
N. 806; 11 Cr. L. J. 857; 37 C. 714; Gopal Sidheshvar, 
In re, 9 Bom, L. R.7385; 6 Cr. L. 3.78; Leni Shah ¥, 
Boldhi Shah, Š Ind. Cus. 879; 11 Or. L. J. 280; 14 O. 
W. N. 479; Bhawani Das v. Emperor, 45 Ind. Cas, 161; 
98 A. 167; 14 A. L. J. 14; 17 Cr. L. J. 289: Parameswara 
Nambudri, In re, 31 Ind. Cas. 161; 39 M 677; 18 M. 
Ja. T. 322; 16 Or, L. J. TAH, relied on. 

Noor Mahomad Cassum v, Kaikhosru Blaneckjee, 4 
Bom, L. R. 268, not approved, 

(2) that although such sanction was not necossary 
for Eli prosecution of the accessories to the crime who 


were not parties to the proceedings under section , 
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145, Criminal Přocáđdře Oode, it was not desirable 
that proceedings should be taken piecemeal against 
them while there was still a bar to the prosecution of 
the principal offenders. [p. 492, col. 1.] 

Criminal řevisióñ for quashing the prò- 
ceedings pending in the Court of the Senior 
Deputy Magistrate, Howrah. 

FACTS of the case appear from the judg- 
ment, 

Babus Dasarathi Sanyal, Manmatho Nath 
Mukherjee and Jyotish Chandra Hazra, for the 
Petitioners.—As the subject-matter Gf the 
complaint, víz., the kobala of the 11th Septem- 
ber 1915, was produced before the Honorary 
Magistrate of Amta, the absence of a sang- 
tion for prosecution by that Magistrate is 4 
bar to the present proceedings. Refers tô 
section 195 (1) te) of the Criminal Proceduré 
Code. 

[Beacudeorr, J—Would a saiiction undér 
séction 195 bë necessary in respect of the 
antecedént forgery committed before the 
document was produced in Court, for ins 
stance, when the doéument was presented 
before the Sub-Registrar for registration? ], 

Yes. The wording of section 195 is broad 
enough to cover the cases of doctiments which 
are forged first and then produced beforé a 
Court. In fact in all cases of forged doen- 
ments produced before a Court, the forgery 
must have been committed prior to its pro- 
duction in Court. Refers to Teni Shah vy. 
Bolahi Shah (1), Bhawani Das v. Emgeror (2), 
Parameswara Nambudri, In re (3), 

Babus Atulya Charan Bose, Bir Bhushan 
Dutt and J gat Chandra Bose, for the Opposite 
Party. 

Mr. Monier, for thé Crown.—There is 
no satisfactory evidente thatthe document 
‘was produced before the Court. It may 
have been incidentally referréd to in the’ 
judgment, but there is nothing on the reéord 
to show how or when it was producéd, [Ft 
was not marked as an exhibit. Even if the 
document, was produced, the view takeh by 
the Bombay High Court in Noor Mahoméd 
Cassum v. Kaikhosru Maneckjee (4) is against 
the contention of the other side. 


Babu Dasarathi Sanyal briefly réptied. 
a ) 5 Ind, Cas, 879; 140, W. N. 479; 11 Cr. b: J: 

(2) 35 Ind. Gas. 161; 38 A. 169; 14 A. L. J. 745 17 
Cr, L. J. 289, 

(8) 31 TAG. Oas. 161; 39 M. 577; 1S M: L. T. 322; 16 
Gr. L: J. 721. 

(4) 4 Bom. L, Ri, 268) 
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JUDGMENT.—In this case 


it appears 


that proceedings under sections 465, 467,, 


and 471 of the Indian Penal Code have 
been taken in the Court of the Senior 
“Deputy Magistrate of Howrah, against the 
petitioners. These proceedings are in res- 
pect of a deed of sale executed by one Niroda 
Moyee Dasi in favour of petitioner No. 1, 
Nalini Kanta aha, though ostensibly 
in favour of petitioner No. 3, Fakir 
Chandra Chakraverty, The document bears 
date llth September 1915, and was re- 
gistered on the 26th October 1915, before 
the Sub- Registrar of Amta. 


The complainant in the proceedings is 
one Ankul Chandra Laha, who holds a con- 
veyance of the same plot of land purport- 
ing to have baer exezuted by Niroda Moyee 
on the 10th October 1915 ‘This document 
was presented for registration to the Sub- 
Registrar of Howarh on the 25th of Octo- 
ber and was ultimately registered under the 
order of the District Registrar on the 
2nd December 1915. The complainant’s 
base is that the document in favour of 
Nalini Kanta and Fakir Chandra has been 
~ fraudulently antedated, and his complaint 
was made before the District Magistrate 
of Howrah as against the Ist, 3rd, 
4th and 5th. petitioners on the 12th 
July 1916, and as against the 2nd peti- 
tioner on the 2nd Angust 1916. Both 
complaints were transferred by the District 
Magistrate to the Deputy Magistrate for 
disposal. 


The complaints, it may be observed, were 
made after preliminary proceedings which 
continued before the Sub-Registrar of Amta, 
the District Registrar and an enquiring 
officer from the 28th of October 1915 to 
the 29th of June 1916. The offences charged 
are the alleged fabrication of the document 
on or about the 20th of October 1915, and 
the fraudulent use thereof before the Sub- 
Registrar of Amta on that date, 

Meanwhile on the 29th of January 1916, 
proceedings under section 145 of the Criminal 
Procedure Code had been taken in the Court 
of the Sub- Divisional Magistrate of Uluberia 
against complainant Anukul as the Ist party 
and against the present petitioners, Nalini 
and Fakir, as the 2nd party. These pro- 
ceedings were disposed uf by an Honorary 
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Magistrate to whom they had been trans» 
ferred on the 29th of March 1916. 

It may be next observed that on the 7th 
July 1916, č. e., four days before the Ist 
complaint in the Oriminal Court and about 
a month before the 2nd, the petitioner 
Nalini brought a suit on the document in 
the Court of the 2nd Munsif at Amta. In 
this suit the complainant Anukul is the 
defendant and the essential question in that 
suit will be, whether the document which 
is the subject of the present criminal pro- 
ceedings is or 18 not a genuine document. 

On behalf of the petitioner it is then 
contended before us, firstly, that in the pro- 
ceedings before the Honorary Magistrate 
under section 145, Criminal Procedure Code, 
to which the petitioners Nalini and Fakir 
were parties, the document now in question 
was “preduced or given in evidence,” and 
that, therefore, under the provisions of sec- 
tion 195 (1) (e) the absence of the said 
Magistrate’s sanction is a bar to the orimi- 
nal proceedings in respect of the antecedent 
forgery and the antecedent user before the 
Sub-Registrar of Amta. It is, secondly, 
contended that the institution of the civil 
suit in the Court of the 2nd Mounsif at 
Howrah having preceded the complaint on 
which the criminal proceedings have been 
taken, these proceedings should await the 
determination of that sait. 

We have then first to ascertain whether 
the document was in fact “produced or 
given in evidenre” in the course of the 
section 145 proceedings. When these pro- 
ceedings were pending the document, it 
appears, was on the record of a case instituted 
against the stamp vendor Dayal San and on 
the Sth of March the present petitioner 
Nalini Kanta Laha presented a petition.to the 
Honorary Magistrate, in which he prayed 
that the document should be called for and 
used in the section 145 proceedings. There. 
upon on the llth of March tho Hono- 
rary Magistrate called for this document and 
other dccuments on the ground that reference 
to them was essentially necessary and the 
document was accordingly transmitted to him 
by the Sub-Divisional Officer, Uluberia, on 
the 15th of March. 

We next find that in the course of the argu- 
ment the Pleader for the 2nd party Nalini and 
Fakir made use of the document and that in 
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his judgment the Honorary Magistrate refers 
to it, though he refrains from expressing any 
opinion on its authenticity. On these facts 
we think that we ought to hold that in 
the proceedings in the Court of the Honorary 
Magistrateof Amta the document was produced 
within the meaning of seation 195 (1) (o). 
In support of this view we may refer to 
the cases reported as Guru Charan Shaha 
y. Girija Sundari Dasi (5), Akhil Ohandra 
Sen v. Queen Empress (6), Ramdin Bania v. 
Sew Baksh Singh (7) and Gopal Sidheshvar, 
In re (8). 

The question thenis whether this produc- 
tion makes a sanction necessary before the 
petitioners Nalini and Fakir, who were 
parties to the proceedings, under seetion 
145, Criminal Petitioner Code, can be pro- 
secuted in respect of the antecedent forgery 
and the antecedent user before the Sub- 
Registrar. 

The Crown contends that such sanction 
is necessary only when the offences charged 
have been committed by the persons accused 
and when parties to the proceedings in which 
the production took place. 

The language of section 195 (1) (c) is 
by no means clear and would seem to 
admit of either construction, but though 
the contention on behalf of the Crown 
is supported by the case reporied as 
Noor Mahomad Cassum v. Katkhosru Maneckjee 
(4), we are of opinion that this is unduly 
to limit the scope of the sub-clause under 
consideration. The view urged on behalf of 
the petitioner has been taken in Teni Shah 
v. Bolahi Shah (1) and in Bhuwani Das v, 
Empercr (2) and is also supported by the 
course of reasoning followed in Paromes- 
wara Nambudri, In re (3). With these deci- 
sions we agree and in this view the pro- 
secution of the principal petitioners, Nalini 
and Fakir Chandra, cannot proceed without 
sanction. The other three petitioners who 
are charged as accessories were not parties 
to the case under section 145, Criminal 
Procedure Code, but it is not desirable that 
proceedings should be taken piecemeal or 
against the abettors, while there is: still a 
bar to the prosecution of the principals. 


(5) 29 C. 887; 7 O. W. N. 112. 

(6) 22 C. 1004; 11 Ind. Dec. (x. s.) 667. 

(7) 6 Ind. Cas, 478; 140. W. N. 806; 11 Cr. L. J. 857; 
37 C. 714. 

(8) 9 Bom. L. R. 735; 6 Or. L, J. 78. 
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In this view it is unnecessary to discuss 


the second contention advanced on behalf of 


the petitioners. 

For the reasons given, we quash the pro- 
ceedings now taken against the petitioners 
Nalini and Fakir, and stay the proceedings 
against the remaining three petitioners until 


. the bar to a prosecution of the principals has 


been removed. ‘ 
Proceedings quashed. 


PUNJAB CHIEF COURT. 
CrixinaL Revision No, 1295 or 1916, 
September 22, 1916. 
resent: ~Mr, Justice Chevis. 
EMPEHEROR—Prosecotor 
versus 


ALI AND OTHERS — ACCUSED. 

Criminal Procedure Code (Act V of 1898), ss. 207, 
254, 847— Commitment of case to Sessions Court . by 
Magistrate competent to try it, legality of. 

The commitment of a case to the Sessions Court 
which can adequately be dealt with by the Magis- 
trate himself is, in the total absence of any canse for 
commitment, illegal, but where there is any good 
cause why the case should be tried by the Court of 
Session the commitment should be made, and such 
canse is not always limited to incompetency of the 
Magistrate ‘to try the case or to pass an adequate 
sentence. [p. 494, col. 1.) 

Queen-Empress v. Kayemullah Mandal, 240, 429; 1 
C. W. N. 414 12 Ind. Dec. (N, 8.) 954; King-Emperor 
v. Pema Ranchod, 4 Bom. L. R. 85; Emperor v, Dharam 
Singh, A. W. N. (1906) 28; 3 A. L. J. 14;3 Cr. L. J. 
94, 1 M. L. T. 61; Emperor v. Jagmohan, 4 Ind. Cas. 
812: 6 A. L, J. 989; 11 Or. L. T. 54, referred to. ®” 

Empress v. Behari, A. W. N. (1886) 256, 5 Ind. Dec. 
(x. s.) 401, relied on. 

A Magistrate who is himself competent to try a 
case has power to commit itto the Court of Session, 
on the ground that in respect of the same transaction 
another party of accused is to be tried by that 
Court. Íp, 493, col. 2.] 


Case reported by the Sessions Judge, 


Lyallpur, with his letter No. 510 of 18th 
July 1916, 
FACTS.—Thirteen persons, vizą, Ali, 


Walli, Yara, Ahmun, Maulu, Sobni, Sohni (2), 
Sammun, Mughli, Muhammad, Muhammad 
(2), Amir and Mohabli, have been com- 
mitted in this Court on June 20th, 1916, 
by Qazi Maula Bakhsh, Magistrate, first 
class, Chiniot, on charges under section 
Indian Penal Oode. The offence 
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is one which is shown in tbe Second 
Schedule of the Criminal Procedure Code 
as triable by a Magistrate only, and, though 
the commitment is not necessarily illegal on 
this account, there is authority for the view 
that the commitment could only be made if 
the Magistrate considered that he was unable 
to award a sufficient punishment himself, 
that is to say, if he considered that the 
accused should be punished with fine 
exceeding Rs. 1,000 in amount. This pro- 
position is laid down in Queen-Hmpress 
y. Kayemullah Mandal (1) ‘and a similar 
view appears to have been taken by 
the Bombay High Court in the case of 
Furna Ranched*, referred to in Sohoni’s 
Code of Criminal Procedure, eighth edition, 
at page 601, 

In the present case the Magistrate bas not 
expressed the opinion that the offence under 
section 147, Indian Penal Code, cannot be 
adequately punished by him, but the reason 
given for the commitment is that in respect 
of the same transaction fourleen persons on 
the other side have been committed to this 
Court on charges under sections 304, 325, 
148 and 149, Indian Penal Code. It is 
certainly advisable that the two cases which 
relate to the same transaction should he 
heard and decided by the same Tribunal, 
but at the same time if the authorities 
referred to above are to be followed the 
commitment must be held to be bad in law. 

It is true that in Empress v. Behari (2), 
which is also cited on page 601 of Schoni’s 
Commentary on the Code of Criminal Pro- 
ceduxe, the circumstances appear to have been 
exactly similar to those of the present case 
and the High Court then refused to quash 
the commitment. I have not, however, been 
able to ascertain on what grounds this de- 
cision is based, and tho Allahabad High 
Court seems in a later ruling, Emperor v, 
Dharam Singh (3:], to have adopted the 
view of the Caleutta and Bombay High 
Courts. 

Having regard to the autkorities it seems 
to me very doubtful whether the commit- 


ment of the accnsed under section 147, Indian 
(1) 24 O. 429; 1 C. W. N, 414; 12 Ind. Dec. (x. s.) 
D5 4. 
(2) A. W. N. (1886) 256; 5 Ind. Des. (N. 8.) 401, 
(3) A. W. N. .1906) 28:3 A. L. J. 14;8 Or. L. J, 
94; IM. L.T. 61, 


*See King-Emperor ¥. Pema Ranchod, 4 Bom, L, R 
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Penal Code, in the present case can be con- 
sidered good in law and I accordingly forward 
the case on revision for the orders of the 
Hon’ble Judges. 

The Assistant Legal Remembrancer, for 
the Crown. 


Mr. Nand Dal, for the Accused. 
ORDER.—The Magistrate in this case bas 
committed to the Court of Sessions thirteen 


persons charged with an offence under sec- 
tion 147, Indian Penal Code. 


The Magistrate could have tried the case 
himself, and he has not expressed any opinion 
that bis powers are so limited that he could 
not pass an adequate sentence. The reason 
for commitment is that the opposite party of 
rioters had been committed to the Sessions 
Court charged under sections 304, 325 and 
142, Indian Penal Code. Ido not consider 
this to be at all a bad reason. To have 
both sets of rioters tried by the same Court 
does away with the risk of conflict of deci- 
sions, 

But the learned Sessions Judge has refer- 
red the case to this Court, having doubts 
whether the commitment is legal. The 
Sessions Judge quotes Queen- Empress v, 
Kayemullak Mandal (1) and King-Emperor 
v. Pema Ranchod (4) also Emperor y, Dharam 
Singh (3), which judgments seem to hold 
that the only good reason for holding that 
a case ought to be tried by the Sessions 
Court is that the Magistrate is not com- 
petent to try the case or to pass an adequate 
sentence. It is pointed out that in other 
cases, section 254 lays down imperatively 
that the Magistrate shall framein writing a 
charge against the aceused. But with all 
respect I would point out that in proceedings 
uncer Chapter XVIII the Magistrate is also 
bound (unless he discharges the accused) 
to frame a charge in writing. If the 
Legislature intended to lay down that the 
Magistrate should never commit a case to 
Sessions except when he found that the 
offence was beyond his jurisdictional powers 
of trial or punishment, then I am ata Joss 
to know why the phrase used in sections 207 
and 347 of the Code is “ought to be tried,” 
These words seem to me quite wide enough 
to cover any adequate reason for commit- 
ment, and I cannot see any good ground 
for limiting such reasons to want of jurisdic. 


(4) 4 Bom. L. R. 85. 
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L 
tion on the part of tbe Magistrate or 
inability to pass an adequate sentence. 

I am aware that I am running contrary to 
a good many decisions [see also Emperor 
y. Jagnohan (5)]), but I can claim the 
support of one raling at least, Empress 
y. Behari (2). 

Tam of opinion thata commitment ofa 
case which could adequately be dealt with 
by the Magistrate is, in the total absence of 
any cause for commitment, illegal, but that 
where there is any good cause why the case 
should be tried by the Court of Sessions the 
commitment should be made, and that such 
eause is not always limited to incompetency 
of the Magistrate to try the case or to pass 
an adequate sentence. In the present case 
I hold the order of commitment to be legal, 
and I cannot, therefore, quash it. 

The records will be returned 
Sessions Judge. 

(5) 4 Ind, Cas, 812; 6 A. L. J. 989; 11 Or, L. J. 64, 

Revision rejected. 


to the 





PATNA HIGH COURT. 
Carmixat Revision No, 27 or 1917. 
February 16, 1917. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
JAGPAT KOERI AND oraers—APPUrcaNnts 


versus 
EMPHROR—Oppeosire Party. 
Penal Gote adet XLV of 1860), s 224 


Criminal Procedure Code (Act V of 1898), s. 7a— 
Warrant signed by Magistrate not being presiding 
officer, validity of ~—Arrest-—LHscape— Offence, 

A warrant signed by a Magistrate, not being the 
presiding officer of the Court within the meaniug 
of section 75 of the Criminal Procedure Code, is 
invalid, anda person arrested on sucha warrant 
commits no offence in escaping from the custody of 
the constable who has arrested him. 

Application of revision against the deci- 
sion of the Sessions Judge, Shahabad, dated 
the 23rd December 1916, confirming that of 
the Sub Divisional Officer, Bhabhua, dated 
the 25th October 1916. 

Messrs. Y. Guuh.r Ali and Sundar Lal, for 
the Applicants. 

Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown, 


JUDGMENT, 
Cuamier, O., J.— The four applicants have 
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been convicted under section 353, Indian 
Penal Code, of having assaulted a constable 
with intent to prevent him from taking the 
applicant Jagpat Koeri to the thana under 
arrest upon a warrant issued by a Magistrate. 
It appears that Jagpat Koeri had been arrest- 
ed by the Police on acharge under section 143, 
Indian Penal Code, and had entered into a per- 
sonal recognizance to appear before a Magis- 
trate on July 24th, 1916. He failed to appear 
on that date and the Magistrate who took 
engnizance of the case ordered that warrants 
should be issued for his arrest and that 
he should be called upon to show gause 
why his recognizance should not be estreated. 
On the same day a warrant was issued 
for the arrest of Jagpat Koeri, butit was 
signed not by the Magistrate who had taken 
cognizance of the case (the presiding officer 
within the meaning of section 75 of the 
Code of Criminal Procedure), but by an 
Honorary Magistrate who lived in the same 
town. On July 25th dagpat Koeri ap- 
peared in Court and was released upon his 
personal recognizance but on the 26th, the 
constable to whom the warrant issued on 
the 24th had been endorsed and made over, 
met him and arrested him. Jagpat Koeri 
objected but the constable insisted 
on taking him to the thana. On the way 
to the thana with the assistancs of the 
other applicants before us, he managed to 
free himself from the constable and escape 
to his house. A purely technical assault 
was committed upon the constable. In the 
circumstances I am of opinion that the ap» 
plicants should not have been convicted. 
It appears to me that the warrant was in- 
valid having been signed by an unauthoris- 
ed person: see section 75o0f the Code of 
(riminal Prozedure. Whether the warrant 
was valid or not Jagpat Koeri should not 
have been arrested, seeing that he had sur- 
rendered and had been released by the 
Magistrate on his personal recognizance. 

I would allow these applications and 
set aside the conviction of the applicants. 
They must be released at once. 

SHARFUDVIN, J.—I agree. 

Conviction set aside. 
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ALLAHABAD HIGH COURT, 
CRIMINAL APPEAL No. 857 or 1916, 
December 7, 1916. 
Preseni:— Justice Sir George Knox, Kt. 
PEARY LAL—Accusgsp— APPELLANT 


CETSUS 


- EMPEROR—Opposite PARTY, 

Penal Code (Act XLV of 1860), s. 219-—‘Maliciously’, 
meaning of—Munsif pronouncing decree, knowing he 
has no jurisdiction— Offence. 

The word ‘maliciously’ in section 219 of the 
Penal Code means and implies an intention to do an 
act which is wrongful to the detriment of another, 
and any person who wilfully does an act injurious to 
another without lawful excuse does it maliciously, 


[p, 495, col 2; p. 496, col, 1.) 

Mogul Steamship Company v. McGregor, (1889) 58 
L. J. Q. B. 465 and Reg. v. Pambliton, (1874) 43 L. J. 
M. 0. 91;2 C, C. 139; 80 L. 'T. 405; 22 W, R. 558; 
12 Cox. C.C 607, referred to. 

A Village Munsif heard and pronounced a decree in 
a suit which he knew he had no jurisdiction to enter: 
tain: 

Held, that he had acted maliciously and was guilty 
of the offence described in section 219 of the Penal 
Code. [p. 496, col. 1.) 


Criminal appeal from an order of the 
Sessions Judge, Gorakhpur, dated the 18th 
of August 1916. 

FACTS necessary for the purpose of this 
report are as follows:— 

The accused Peary Lal was a Village 
Munsif of Charganwa. A suit was brought 
in. his Court by one Ram Lagan, alleging 
himself to be a resident of Jagdispur (not 
within the cirele of the Munsif) but at the 
time of the suit residing at Jhungia (within 
the Munsif’s circle) and describing the defend- 
ant as residing at Jagdispur. According to the 
Village Munsifs’ Act, II] of 1915 (Local), 
the Munsif had no jurisdiction to decide 
the suit if the defendant did not reside 
within the circle of the Munsif, The 
Monsif entertained the suit and decided 
if in favour of the plaintiff. The summons, 
which shculd bave been personally served 
on the defendant through the gorati, was 
shown as served personally but not through 
the gcratt. The Munsif relied upon an 
order of the Tahbsildar authorising Village 
Munsifs to try suits where either the 
plaintiff or the 
the circle. It was, however, found that 
the Tahsildar’s order was ulirarires and 
when on a previous oceagion the accused had 
similarly entertained another snit- without 
jurisdiction and was required to explain his 
action by the District Judge, he had stated 
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that he was wrong and that he could not 
entertain a suit unless the defendant resided 
within his jurisdiction. It was found also that 
on two previous occasions the acensed had 
similarly acted without jurisdiction. On 
these facts the Sessions Judge convicted and 
sentenced the accused under section 219, 
Indian Penal Code. 
The accused appealed to the High Court. 
Mr. Satya Qhandra Mukerjee, for the Appel- 
lant, contended that on the facts found the 
Munsif has not acted either corruptly or 
maliciously. There was no suggestion that he 
had any ill-will towards anybody and that 
being so, his action did not come within the 
purview of the word ' ‘maliciously. ” There was 
no definition of that word in the Penal Code, 
so that it should be understood in the sense 
in which it was commonly used. 
Mr. Lalit Mohan Baneri 
Pleader), for the Crown. 
JUDGMENT.—Peary Lal,a village Munsif 
and a zemindar who pays Rs. 500 land 
revenue, has been convicted of an offence 
under section 219 of the Indian Penal Code 
in that on 16th July 1915 he maliciously 
pronounced a decree ina civil suit, Ram Lagan 
v. Biller, which he knew to be contrary 
to law. ‘There seems to be no doubt that 
the accused had no jurisdiction to try the 
suit, Apparently the circle of this Munsif 
consisted of only twenty-two villages, and the 
evidence is strong that Jagdispur, the village 
in which the defendant resided, was not one of 
those twenty-two and indeed was far remote 
from the circle over which the jurisdiction 
of this Munsif extended. The learned Judge 
who convicted the appellant found that there 
was sufficient evidence to show that he acted 
maliciously. No definition of the word 
maliciously has been p:.inted out to me so far 
as this Court is concerned, but there can be 
little doubt as to what tke legal mean- 
ing of the word is Bowen, L. J., in 
Mogul Steamship Company v. McGregor 
(l. says that the terms maliciously, wrong- 
fully and ¢njure are words all of which 
have accurate meanings well known to the 
law. Maliciously means and implies an 
intention to do an act which is wrongful to 
the detriment .of another; and again Lord 
Blackburn in Reg. vy. Pembiiton (2) says where 
(1) (1889) 58 L. J. Q. B 465. 


{2) (1874) 43 L. J. M. C, 91; 2 C. C, 119; 30 L'E, 
405; 22 W, R 553; 12 Cox. C. C. 607, 
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any person wilfully does an act injurious to 
another without lawful excuse, he does it 
maliciously. Adopting this definition of the 
word in the present case, malicious pronounce- 
ment of the decision on the part of the accus- 
ed has been established. I find no reason 
for interfering and I dismiss the appeal. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Criminat Revision No. 1834 or 1916. 
September 23, 1916. 
Present:—Mr. Justice Chevis. 
EMPEROR, tHrovcH Musammat JOWALA 
DEVI—CompPiLatnant 
versus 


JAMIAT SINGH-—Accusen. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Maintenance, conditional order for, legality of. 

An order for the maintenance of a wife passed on 
condition that she resides in her husband’s house 
is illegal. 

Case reported by the Additional Sessions 
Judge, Gujranwala, at Lahore, with his 
- No. 628 of 27th July 1916, 

FACTS.—On 20th August 1915 Musam- 
mat Jowala Devi, complainant, filed an 
application for grant of maintenance under 
section 488, Criminal Procedure Code. This 
application was dismissed by Rai Sahib Lala 
Kishen Chand, Honorary Magistrate, first 
class, on 18th September 1915 and the 
complainant was directed to goand live with 
her husband in a separate house. 

On 18th November 1915 Musammat Jowala 


Devi again filed an application for grant 
of maintenance allowance of Rs. 50 per 
mensem alleging that the accused illtreated 


her, turned her out of his house and was not 
willing to keep her, 

The accused pleaded that the complainant 
had left his house of her ownaccord, that he 
was prepared to pay her Rs, 10 per mensem 
for maintenance if she lived in a separate set 
of rooms in his house, but that if she lived 
in chak No, 4 (her parents’ village) he would 
not pay her anything. 

The accused, on sonviction by Rai Sahib 
Lala Kishen Chand, exersising the powers 
of an Honorary Magistrate of the first class 
in the Gujranwala District, was directed, 
by order dated the 3lst March 1916, under 
section 488 of the Criminal Procedure Code, 
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to pay to Musammat Jowala Devi, his wife, a 
monthly allowance of Rs. 10 per mensem 
which she was to get provided she lived in 
her husband’s House though in a separate set 
of rooms, 

GROUNDS.—The law does not -warrant 
an order for payment of maintenance allow- 
ance conditional on the wife living in a 
house provided by her husband or in any 
particular place and the Magistrate could 
only make an order granting a monthly cash 
allowance unconditionally. The order requir- 
ing the complainant to live in her husband's 
house seems to be illegal (see Rules and 
Orders of the Chief Court, Volume H, para- 
graphs 13 and 15 of Order No. 29, pages 
197-98), but a, Sessions Court appears to 
have no power of revision in such oases. 
An application for revision has already been 
presented to the Chief Court on 6th May 
1916 but was returned on 8th May because 
it had been presented direct. 

Proceedings are now forwarded for the 
orders of the Hon’ble Judges. 

Mr. Morrison, for the Complainant. 

Mr. Brij Lul, for the Accused. 

ORDER.—The learned Sessions Judge 
rightly points out that an order for 
maintenance passed on condition that the 
woman resides in her husband’s house is 


illegal. -This order is accordingly set 
aside. 
The case is one in which the woman 


says her husband has turned her ont, 
while the husband says she has left his house 
without due cause. The Honorary Magis- 
trate should make full enquiry into the 
case (which he does not yet seem to have 
done) giving both sides due opportunity 
of producing whatever evidence they may 
have to offer, and then come to a decision 
as to the real fasts. | 

If the woman is living apart from her 
husband without due cause she is not 
entitled to maintenance. If, however, it is 
a case where he will not keep her, or 
where for some other sufficient reason she 
is living away from him he must provide 
for her maintenance. 

The case is returned to the Honorary 
Magistrate through the Sessions Judge for 
disposal in due course. 

, Reviston accepted, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGRER No, 1494 
or 1915. 

February 2, 1917, 

Present:— Mr. Justice Fletcher and 
Mr, Justice Richardson. 
Maharaja Bahadur Sir PRODYAT KUMAR 
TAGORE AND ANOTHER —PLAINTIFE3— 
APPELLANTS 
versus 
MAHARULLA SAND AR—DEFENDANT— 


RESPONDENT. 
Bengal Tenancy Act (VIII B C, of 1885), s. 29—Sti- 


pulation to pay certain rent after enjoying remission of 


portion thereof for some years, validity of. 

Where in a kabuliyat executed by au occupancy 
raiyat the tenant agreed to pay Rs 3-5-0 as the yearly 
talaði rent until the expiry of the term, after which 
the rent was stated to be Rs 7-15-0, andin a schedule 
to the document there was a statement of the rent 
(Rs. 7-15-0) and the deduction allowed for the term 
of the kabuliyat: 

Held, that the landlord was not entitled to recover 
rent from the tenant at the rate of Rs. 7-15-0 a year, 
as the stipulation in the kabuliyat was an attempt 
to recover from the tenant an enhanced rate of rent 
in broach of the provisions contained in section 29 of 
the Bengal Tenancy Act. [p. 498, col. 1.] 


Appeal against the decree of the District 
Judge, Rungpore, dated the 17th April 
1915, affirming that of the Munsif, Rungpore, 
dated the 22nd May 1914, 


FACTS material to the report will appear 
from the following extracts of the judgment 
of the Munsif:— 

66 sk ž 4 a + * 
Now in respect of all these jamas, kabuleyats 
were executed in which the rents were 
mentioned at the rates claimed by the 
plaintiffs, but some amounts were kept in 
abeyance durirg the terms of the kabuliyats 
and the rates stated by the defendants 
were the rates at which the rents were 
agreed to be paid during the terms of 
the kabulzyats. These suits are for the 
periods subsequent tc the terms of the 
habultyats. Plaintiffs claim rent at the 
full rates and the defendants contend that 
they cannot get rent at the rates claimed. 

* 3 * ik % * * Brom 
the evidence it seems that defendant is 
an occupancy raiyat in respect of the 
holding in question. The jama stood from 
before the time of the kabuliyat. The 
enhanced rate is more than 2 annas in the 
rupee. Under the circumstances I think 


32 


that plaintiffs cannot enforce this.° So in 
this case plaintiffs are entitled to get 
rent at the admitted rate only.” 

Babu Ram Charan Mitter (with him Babu 
Mukunda Nath Roy), for the Appellants. — 
This is a suit for arrears of rent and is 
based upon a kabuliyat for a term of 
seven years. The kabultyat provides that 
the rent was to be Rs. 7-15-0, but that 
out of that amount Rs. 3 5-0 was realisable 
for the term of the lease. The suit has 
been brought immediately after seven years 
for rent at Rs. 7-15-0. The First Court 
dismissed the suit on the ground that it 
was an enhancement and as if was more 
than 2annas in the rupee it could not 
be granted. But I submit that it was 
not an attempt to avoid section 29 of the 
Bengal Tenancy Act. The defendant does 
not say that his rent was Rs. 2-7-C. 
Refers to Romesh Chandra Biswas v. 
Ghulam Nabi Fakir (1), which was also a cage 
of meyadi sarasart jote. It ia not a suit 


for enhancement of rent and so section 
29 is clearly no bar. Vide also Kalis 
Chandra Saha v. Darbaria Sheik (2) 
and Manindra Chandra Nandi vy. Durga 


Sundari Dusya (3). Upon a true construction 
of the kabuliyaé in the present case, no 
question of section 29 and no. question of 
enhancement can arise. The kabuliyat pro- 
vides in express and unambiguous terms 
that the defendant will be liable to pay 
at Rs..7-15-0 after the term of the lease 
for seven years is over. 

Babu Debendra Narain Bhattacharjee, for 
the Respondent.—The kabuliyat was exe- 
cuted for seven years and Rs. 3-5.0 was 
fixed for seven years. Section 29, Bengal 
Tenancy Act, does not take cognizance of 
what the rent settled was. There is nothing 
about settlement of rent. The three cases 
cited by the other side do not relate to occu- 
pancy raiyat and the present respondent is an 
occupanoy rayat. 


JUDGMENT. 


FLETCHER, J.—This is an appeal from a 
decision of the learned District Judge of 
Rungpore, dated the 17th April 1915, affirm- 
ing the decision of the Munsif of the same 
place. The suit was brought to recover rent in 

(D 29 Ind. Cay 807; 19 C. W. N. 867. 

2) 32 Ind. Cas. 251; 20 C. W. N. 347. 

(8) 32 Ind. Cas, 183; 20 O. W, N. 680. 
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arrears. The rent sought to be recovered was 
-at the rate of Rs. 7-150 a year for the 
years 1318 and onwards. The defendant 
executed a kabulzyat in which there is a 
term which is not confined to the present 
case only, but I have noticed it to exist 
in many other cases. The tenant promised 
to agree to pay Rs. 35-G as the yearly 
(payable) falabi rent until the expiry 
of the term. On the expiry of the term, 
the rent was stated to be Rs. 7-150. In 
the schedule that precedes the’ 
there is a statement of the rent and thé 
dedustion. But the contract in this parti- 
cular case is quite clear. The yearly talabi 
rent which the tenant promised to pay 
was stated to be Rs. 8-50 and, on the 
expiry of the term, it was stated that 
the tenant agreed to pay according to tha 
above-mentioned arrangement the sum of 
Rs. 7-15 0. 
Appellate Court are these. Prior to this 
kabuliyat, the tenant held the land at a 
rent of Rs. 27-0 pər annum; that he 
had been in possession of the land for 
many years and that, therefore, he had 
a right of occupancy in the land. The 
rent was raised from Rs. 2-7-0 to Rs. 3-5 0 
at the time of the execution of this kabuliyat 
on the 12th Chaitra 1511 B. S. That being 
so, an attempt to recover from the tenant 
Rs. 715-0 a year was clearly in breach 
of the provisions vontained in section 29 
of the Bengal Tenancy Act, namely, that 
the rent payable by the tenant having a 
right of occupancy should not be increased 
by more than the amount stated in that 
section. That seems to beamply sufficient 
to dispose of this case. The rent having 
been found to have been prior to 1311 
Rs, 2-7-0, it is manifest that if due regard 
be had to the provisions of section 29 
of the Bengal Tenaney Act, under no 
possible condition can the landlord enhance 
the rent so as to amount to Rs. 7-15-0. 
That being the case, the present appeal 
must fail and be dismissed with costs, 
RlOHARDSON, J.—I agree. 
Appeal dismissed. 
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The facts found by the lower- 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit Apprat No, 155 or 1914. 
April 3, 1917, 

Present:—Mr. Stuart, A. J. C., and Pandit 

Kanhaiya lal, A. J. O. 
LALA JAGAN AND OTHERS —DEFENDANT3— 
APPELLANTS 
VETSUS 

Lala MATHURA PRASAD AND orHers— 
PLAINTIFF3 — RESPONDENTS. 

Hindu Law—Joint famtly—Property acquired by one 
member——Presumption—Separation in mess, effect of— 
Co-owner, possession of —Adverse possession, what 
constitutes, 

The ordinary presumption of Hindu Law is that - 
property acquired, whether in the name of one 
member of the family or another, while the family is 
joint, will ba deemed to have been acquired from the 
joint funds, unless it is shown to have been acquired 
by any membar from separate earnings.of his own. 

lp. 499, col. 2.) 

Possession of one co-owner is in law the possession 
of all the co-owners, and nothing short of ouster or 
something equivalent to ouster can put an end to 
that possession or constitute a starting point for ` 
limitation. [p. 500, col. 1.] 

Vaidyanith Aiya v. Aiyasamy diyar, 1 Ind. Cas. ` 
409; 32 M. 191; 5 M. L. T. 49; 19 M. L. J. 94; Ahmad ` 
Raza Khan v. Ram Lal, 26 Ind. Cas. 922; 87 A. 208; 
IVA... J. 20t and abah ahaa y, Parashvam Bhalchan- 
dra, 29 B. 380); 7 Bom. L. R. 242, referred to. 


Among members of a joint Hindu family separa- 
tion in mess has only the effect of converting a joint ' 
tenancy into a tenancy in common. No question of 
adverse possession can arise among members of a 
joint family who have separated in mess, unless a - 
clear disclaimer is made by one within the kno wiedge 
of the other to afford ground for a title by adverse 
possession. [p. 499, col. 2; p. 500, col. f.] | 

Corea v, Appuhamy, (1912) A. ti 230; sii. J.P. C. 
151; 105 L. T. 836, followed, = 


Appsal against the order of the Sube Judge, - 
Rae Bareli, dated the 2nd Dezember 1914, 


Mr. Muhammad Wasim, for the 
lants. 


Messrs. A. P. Sen.and Lachman Prasad 
Varma, for the Respondents. ; 


JUDGMENT.—In this case certain issues 
were remitted by this Court by an order 
of the 14th September 1916. The learned 
Subordinate Judge finds that the property 
specified in his order was the joint family 
property of the parties and that the 
defendants had failed to establish that the 
plaintiffs had been excluded from the same 
or that the defendants had been in adverse 
possession thereof from more than twelve | 
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years, The defendants have filed objections 
to those findings, while the plaintiffs have 
also objected to the exclusion from the 
list of joint family property of some of 
the -items in dispute. We have considered 
the evidence adduced in the case and see 
no reason to differ from the conclusion at 
which the learned Subordinate Judge has 
arrived. The greater portion of the pro- 
perty which has.been found by him to 
have been the joint family property of 
the parties was acquired in the lifetime 
of Debi Din, the common ancestor of the 
parties. One of the properties forming a 
l-pie share in Salon was acquired in the 
name of Debi Din himself on the 6th May 
1873 (Exhibit 3). Debi Din died in 
or about 1877, leaving three sons, Lala 
Jagan, Lala Madan and Mathura Prasad. 
Mutation of names was effected on his 
death in favour of his eldest son, Lala 
Jagan, alone. Other properties were acquired 
in the lifetime of Debi Din in the name 
of Lala Jagan, while some mortgage-deeds 
were executed in favour of Mathura Prasad 
and a stranger named Kanha. At that 
time two shops were carried on by the 
family, in one of whieh cloth was sold, 
where Lala Jagan used to sit, and in 
another, where sarrafi or money-lending 
business was carried on, Mathura Prasad 
used to work. On the 10th June 1882 a 
mortgage-deed was executed by Bhaggu 
Khan in favour of Lala Madan (Exhibit 
A33), and in lieu thereof the mortgaged 
property was subsequently sold by the 
mortgagor after the death of Lala Madan 
to Lala Jagan on the 6th January 1886 
(Exhibit P11). .In the old settlement the 
family dwelling honse was entered in the 
name of Debi Din, whose oceupation was 
described as that of a cloth , merchant 
(Exhibit 21). At the imperfect partition 
of Salon, where the said house stands, 
which was effected in 3881, the same 
house was entered in the name of Lala Jagan, 
theugh his two brothers and the other 
members of the family were also living 
in it. On the I1th January 1887 Lala 
Jagan and Mathura Prasad jointly executed 
a power-of-attorney, appointing - Mukta 
Prasad, the eldest.son of Lala Jagan, and 
two other persons as their agents for 


filing suits for arrears of rent, ejectment ° 


nd the like, Lala Jagan and Mathura 
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Prasad being described therein as hissadaran 
or co-sharers of Salon (Exhibit 12). The 
indications afforded by these documents, 
read with the oral evidence addused in the 
case, which show that the parties were 
joint at all. events till 1887, justified the 
learned Subordinate Judge in applying the 
ordinary presumption of the Hindu Law 
that property acquired, whether in the 
name of one member of the family or 
another, while the family was joint, will 
be deemed to have been acquired from the 
joint funds, where a joint nucleus was 
shown to exist, unless it was shown to 
have been acquired by any member from 
separate earnings of his own. The allega- 
tion of the defendant Lala Jagan was 
that he had separated from his father 
Debi Din, and that on the death of Debi Din, 
Lala Madan lived with Mathura Prasad 
who inherited his property; but the sale--. 
deed taken by him from Bhaggu Khan 
in lien of a debt to Lala Madan on the 
6th January 1886 controverts his assertion. 

It is not disputed that the collection of 
rents used to be made by Makta Prasad, 
who was the common agent of the parties 
till they fell out in October 1902. In 
1897 they were jointly assessed to income- 
tax and filed a joint objection which was 
unsuccessful (Exhibit P33). The parties 
were till then obviously on good terms; 
and in the absence of evidence to show 
that Lala Jagan at any time set up his 
exclusive title or denied that of the plaint- 
iffs within twelve years prior to the suit,- 
the plea of adverse possession, set up by 
the defendants, cannot be sustained. Abdal 
Jalil, the patwart of Salon khalsa, who 
was produced by the defendants, stated in 
his evidence that he saw Lala Jagan in 
possession as the manager of his family, 
consisting of himself and his brother, Mathura 
Prasad, and their descendants, and that they 
had been separate in mess from thirteeu 
or fourteen years. Separation in mess 
has only the effect of converting a joint 
tenancy into a tenancy in common, and as 
pointed out by their Lordships of the 
Privy Council in Corea v. Appuhamy (1), no 
question of -adverse possession can arise 
among members of a family so circum- 
stanced, unless a slear disclaimer is made 

(1) (1912) A. O. 230; 81 L, J, P. C. 151; 105 L, T, 
836, 
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by one within the knowledge of the other 
to. afford: ground for a title by adverse 
possession. In Vaidyanatha Aiyar v. Aiya- 
samy Aiyar (2), Ahmad Raza Khan v. Ram 
Lal (3) and Gangadhar v. Parashram 
Bhalchandra (4), the same principle was 
recognised; and it was declared that 
possession of one co-owner was in law 
the possession of all tbe co-owners, and 
nothing short of ouster or something 
equivalent to ouster would put an end to 
that possession or constitute a starting 
point, for limitation. No such ouster has 
been establishod in this case; and the 
plaintiffs, are, therefore, entitled to a decree 
for joint possession of such property as 
was tbeir joint property on the date of 
their separation, 

The learned Counsel for the plaintiffs 
in impeaching the findings of the Court 
below has confined his argument to items 
Nos, 2,3: and & of the list appended to 
the plaint. Item No. 2 relates to certain 
property purchased in satisfaction of a decree 
of the 20th August 1698. The decree 
covered’ certain. mortgages executed between 
1883 and 188): There is nothing to 
show. that the purchase was made on 
behalf of the family, and: whatever rights 
the plaintiffs might have had in the mort- 
gage money, they are not entitled to claim 
a share in the property which the defend- 
ants purchased: after their separation. In 
regard to items Nos, 3 and 4 there is 
satisfactory proof of the plaintiffs’ joint 
title. The. objections filed by the defend- 
ants are similarly futile. The groves 
forming items, Nos. 1£ and 20 of list A 
existed from. the. lifetime of Debi Din when 
the family. was joint. No. argument was 
addressed: in, regard to item No, 3. 

The appeal is, therefore, allowed in so 
far. that the plaintiffs’ claim will be decreed 
for joint pcssession of the properties 
specified in. the finding of the learned 
Subordinate Judge after remand. As both 
the.parties have been partially successful and 
it is dificult to apportion the costs to the 
result with. any precision, we direct them 
to bear their own costs.throughont. 

Appeal partly allowed, 


| a dud. Cus ILE; 32 M, 191: 5 M, L'r, 49; 19M. 


(8) £6 Ind. Cas. 92?; 67 A, £03; 13 A. L, J. SO, 
(2) c) B, JU; z Bou, L. Lg os " 
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PATNA HIGH COURT. 
APPEALS From ORIGINAL Decrees Nos. 306 AND 
387 or 1913. 

February 6, 1917. 

Present:— Mr. Justice Mullick and 
Mr, Justice Jwala Prasad. 
MAHABIR PRASAD— 
PLAINTIFF-~APPELLANT 
VEFPSUS 
Musummat BIBI NAGIN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Moriyage—Prior charge, payment of, by subsequent . 
mortgagee, effect of —Intention of parties—Bond, exect- 
tion of—Registration—Preaumption. 

Where the owner of an estate pays off charges on 
the estate which he is personally not liable tu pay, the 
question whether these charges are to be considered 
as extinguished or as kept alive for his benefit is 
simply a question of intention. The intention may be 
found in the circumstances attending the transaction 
or may be presumed from a consideration of the fact 
whether it is or is not for his benefit that the charge 
should be kept on foot. [p. 502, col. 1.] 

The intention that is to be established is the inten- 
tion of the parties, that is to say, of the mortgagor ` 
and the mortgagec. [p. 503, col. 1.] 

Dinobundhu Shaw Chowdhry v. Joymaya Dasi, 29 
C. 154; 12 M. L. J. 73; 4 Bom L. R. 288, 29,1, A. 9; 6 
C. W. N. 209 (P. C.), followed. 

Mchesh Lal v. Mohant Bawan Das, 9 C. 961; LOT. A. 
62: 13 C. L. R. 22); 7 Ind. Jur. 382; 4 Sar. P. ©. J, 
424; 4 Ind. Dec .(N. s.) 1291 (P. C.), referred to. 

Per Mullick, J— When a party signs a bond and gets 
it registered, the onus of showing that there was any 
fraud or misrepresentation connected with the terms 
of the bond lies heavily upon him, [p. 504, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, First Court, Arrab, dated: the. 28th 
May 1913. 


Messrs. Biraj Mohan Majumdar, Dhirendra 
K. Roy, J. O. Dutta, Sushil Madho Mullick 
and: Uma Charan Laha, for the Appellant. 


Mr. Muhammad Mustafa Khan and 
Syed Muhammad Tahir, for the Respondents. 


JUDGMENT. 
AppraL No. 366 or 19138. 


Motircx, J.—One Mohammad Zamiruddin 
had three sons, Mohammad Ibrahim, Moham- 
Bibi Nagin 
defendant No.1 was the wife of Ibrahim; 
Bibi Soghra defendant No, 4, the wife of 
Mohammad Mohsin, and Bibi Gaffuran. 
defendant No. b, the wife of Nazir Ahsan. 
Defendants Mobarakunnissa and Zaibunpissa 
Nos. 6 and 7 are the daughters of Mohammad: 
Ibrahim. One Mohammad Arif is the 
busLand of Nubarabuuuiees and Badrud-doja 
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defendant No, 3 is the husband of Zaibun- 
nissa and the son of Nazir Ahsan. Defend- 
ant No. 10 is the son of Mobarakunnissa. 
Defendant No. 11 is the son of Mohammad 
Mohsin; and defendants Nos, 5 and 9 are 
the sons of Badrud-doja. 


On the 28th of October 1894 Mohammad 
Ibrahim, Mohsin and Nazir Ahsan executed 
amortgage bond in favour of one Lachmi 
Prassed charging 25 annas of their pro- 
prietary interèst in Mouzah Shivpur Rup» 
narain; 2 annas 10 pies in Rasulpur Khandaul; 
and 2 annas in Mouza Sufangpur. It was 
révited in the bond that the money was being 
borrowed for the payment of the purchase 
money of a property which had been 
purchased by the executants in the name of 
Musammat Nagin. There was a preliminary 
decrée on that mortgage in Angust 1902, 
That preliminary decree was made absoluté 
and the salé in execution of it was fixed 
for thè 3rd of August 1903. It became 
négessary thereupon for the family of the 
executahts to borrow money for the purpose 
of avoiding the sale and accordingly on the 
29th of July 1903 Ibrahim, Mohsin and 
Badrud-doja the son of Nazir Ahsan who was 
then dead executed a mortgnge-bond in 
favour of the present plaintiff Mahabir 
Prasad shargitg four properties, namely 4 
anias 4 pies odd in Mouzah Sandés Gangapur; 
11 anhis 6 damë 6dd in Mouzah Surangpur; 
8 antias in Mouzdh Shivpir Rupnarain and 8 
annas 6 pies in Mouzah Rasulpir alias 
Khandanl. In this bond Musammat Nagin, 
altheugh she had no proprietary interest in 
these properties, also appears as an executant, 
She now denies execution, The amount of 
the mortgage loan was Rs. 4, 182-8-0, Ont of 
this sum Rs. 2,774 went towards paying the 
previous mortgage in favour of Tachmi 
Prasad and the remainder was spent on 
various other ‘expenses. The present snit is 
upon the second mortgage and was filed on 
the Ist of June 1911, Separate. written 
statements were filed by defendants Nos, 6 
and 7, defendant No, 3, defendant No. &, 
- defendant No. 5, defendant No. 1, defendant 

No. 2 and defendants Nos. 4 and 11. The 
issues framed in the case were as follows:— 


(1) Are the bonds in suit genuine and 
were they executed for consideration? 
(2) Did any part of the consideration 
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money remain unpaid in the case of either of 
the bonds? 

(3) Did the defendant No. 1 execute the 
bonds? Are they binding on her? 

(4) Was the defendant Bidiud-doja a 
minor at the date of the execution of the 
bonds? Is he estopped from pleading his 
minority? 


- (5) Is the mokarari deed propounded by 


the defendants Nos. 1,6 and 7 bona fide and 
valid? 

(6) Is the plaintiff entitled to laim 
compound interest? If ko, to what period? 

(7) Against which of the defendants, if 
any, is the plaintiff entitled to a decree? 

(5) To what relief, if any, is the plaintiff 
entitled, in each of the two suits? 

The learned Subordinate Judge came to 
the conclusion that the bond in suit had not 
been signed either by or under the authority 
of Musammat Nagin. He also found that on 
the Lith of June 1900 Ibrahim had execnted 
a mokarari deed transferring to his wife 
Nagin and to his danghtera Mobarakunnissa 
and Zaibunnissa the whole of this intérest 
in the ancestral family property inclusive of 
the properties covered by the bond now in 
suit, and he held that the plaintiff’s mortgage 
was subjèct to the mokarari interest of these 
ladies to the extent of the share of Ibrahim. 
In the end he decreed the suit with the 
modification that instead of compdund 
interest he allowed siniple interest at the 
rate of 24 per cent. He directed that 
defendants Nos. 1, 2, 3, 6, and 7 were to be 
bound by the decree and that the suit 
should be dismissed as against defendants 
Nos. 4, 3, 8,9, 10 arid 11. The present 
appeal is preferred by the plaintiff, 

Before us Mr. Mustafa appears on behalf 


of Zaibunnissa defendant No. 7 and Mr. 
Mohammad Tahir appears on _ behalf 


of defendant No. 3 Badrud-doja and of 
Zaibunnissa. Defendant No. 1 Musammat 
Nagin did execute a vakalatnama in favour 
of Mr. Mohammad Tahir; she is now dead, 
The other respondents do not appear. 

On behalf of the appellant the first and 
most substantial question that has been 
argued before us is whether the heirs and 
representatives or defendants Nos. 1, 6 and 
defendant No. 7 are entitled to set up the 
mokerart executed by Ibrahim in June 1900. 

Mr, Mullick on behalf of the appellant 
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relies on section 74 of the Transfer of 
Property Act and contends that as the money 
advanced by hia client was applied towards 
paying off the dues of the first mortgagee, 
he is entitled to step into the shoes of that 
mortgagee and to claim the property free 
of the encumbrance created by the mokararz 
of 19C0. Now the law upon this subject 
has been frequently laid down and I 
need only refer to the decision of their 
Lordships of the Privy Conncil in 
Dinobundhu Shaw Chowdhry v, Jogmaya Dasi 
(1), where their Lordships observe that 
“When the owner of an estate pays charges 
on the estate, which he is not personally 
liable to pay, the question whether those 
charges are to be considered as extinguished 
or as kept alive for his benefit is simply a 
question of intention. The intention may be 
found in the cireumstances attending the 
transaction or may be presumed from a 
consideration of the fact whether it is or is 
not for his benefit-that the charge should ke 
kept on foot.” 

We have, therefore, in the present 
case to consider whether it has been 
established that it was the intention of the 
plaintiff to keep alive the previous mortgage 
for his own protection. Now it is to be 
observed at the ontset that there is not a 
word in the plaint signifying any intention 
on the part of the plaintiff to keep alive 
the mortgage of 1894. Indeed tke case made 
by the plaintiff there is that the mokararz 
was executed after his mortgage, and that 
was the substantial case upon which the 
plaintiff went to trial in the Court of the 
learned Subordinate Judge. It will be seen 
frem the issues which I have enumerated 
above thattkere was no intention on the 
part of the plaintiff to rely in tke Court 
below, certainly at tle stage of framing 
issues, upon any rights aceruing from the 
first mortgage. Now let us see what was 
done inthe course of the trial. It appears 
that during the examination of the plaintiff’s 
son a question was put to him by his Pleader 
asking what was his object in advancing 
the money upon the second mortgage, and the 
answer given by the son was that his object 
was to be put in the position of the first 
mortgagee in all respects. The question. was 


disallowed by the learned Subordinate Judge, 
(1) 290. 154; 12 M. L, J. 78; 4 Bom. L, R. 238; 
29 I. A. 9; 6 C. W. N, 209 (P, C.), 
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and it is now argued that if the plaintif had 
been allowed to develop his case and to give 
evidence of intention he would have been 
able to establish that it was his intention to 
keep alive the first mortgage. Butin view 
of the issues raised and the pleadings it 
seems to me that the learned Subordinate 
Judge was right in excluding the question. 
Tt does not appear that the first mortgage 
was intended to be set up as a shield at any 
stage in the Court below and the question 
that was asked and disallowed may have 
been in the nature of random enquiry, the 
relevancy of which was not brought home 
to the mind either of the parties conducting 
the suit or of the Court. If the point 
had been squarely and broadly raised, it is 
impossible to conceive that the learned 
Subordinate Judge would not have applied 
his mind to the determination of the simple 
question of fact, namely, whether or not 
the intention of the plaintiff was to keep 
alive the first mortgage. It was for the 
parties to put their case in a form which 
is directly intelligible to the Court and if, 
they omitted to do so, I am afraid we can- 
not give them any relief here. The point, 
no doubt, has been very forcibly argued by 
the learned Vakil for the appellant. The 
memorandum of appeal also contains 4 
distinct ground on the point, but it was 
for the appellant to ask the Trial Court to 
come toa clear finding upon it, That he 
did not do. 


Then we are asked to examine the evidence 
ourselves and to see whether without remand- 
ing the case wecan come tothe conclusion 
that the plaintiff intended to keep alive 
the first mortgage asashield. The evidence 
upon which the learned Vakil for the 
appellant asks us to rely is first of all a 
petition, dated the lst of August 1903, made 
to the Court which was executing the decree 
on the mortgage of 1894. In that petition 
the fact is recited that the money had been 


-borrowed from the present plaintiff for the 


purpose of paying off the previous mortgage 
and there appears an admission at the bottom: 
of the petition by the decree-holders in the 
euit admitting the receipt of the money, 
There is a recital to the same effect in the 
body of the mortgage-bond under considera- 
tion in the present case. That also recites 
thas the money was borrowed for the 
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purpose of paying off the previous bond. 
But these circumstances are not snflicient 
in themselves to establish affirmatively 
the plaintiff’s intention. Having regard to 
the fact that the plaintiff nowhere mentions 
his intention to keep alive the mortgage in 
his plaint and having regard to the fact 
that Ibrahim had already three years before 
executed the mokarari, itis impossible to 
conceive that it was the intention of Ibrahim 
that the plaintiff should use the first mort- 
gage as ashield for destroying the mokarart. 
Tbrahim’s object was from the outset to 
make provision for his wife and children 
and he executed the mokarar? deed in order 
that his brothers might not get any part of 
the property. Is it likely that when Ibra- 
him executed the second mortgage it was 
his intention that the plaintiff should be 
put in the position of the first mortgagee 
and thereby obtain the property free of the 
encumbrance created by the mokararz? It 
is argued by the learned Vakil for the 
appellant that what we have to look at is 
not the intention of the mortgagor buf the 
intention of the second mortgagee. But 
as I understand the decisions of the Privy 
Council upon this point and in particular 


the judgment of their Lordships in Mohesh - 


Lal v. Mohant Bawan Das (2), the intention 
that isto be established is the intention of 
the parties, that is to say, the mortgagor and 
the mortgagee. In the present case 16 does 
not appear to me that the plaintiff has 
- established any agreement between himself 
and the mortgagor that the first mortgage 1s 
to accrue to him. 


Then there is the further fact that the 
mokarart was registered and it was possible 
at any moment for the plaintiff to go to 
the Registry Office and to inspect lt. The 
presumption is that the plaintiff did so and 
took the second mortgage subject to the 
mokarart and that for that reason he set up 
the oase in his plaint that the mokarart was 
created not before but after his mortgage. 

Then there is the circumstance that 
Musammat Nagin was joired in the bond. 
The plaintiff says that she was joined because 
it had been alleged inthe first mortgage that 
she was a benamidar in respect of Mouzah 

-101, A. 62; 13 O.L.R. 221; 7 Ind. 
ey car > 6. J. 424; 4 Ind, Dee. (x. 8.) 1291 
P. Q) l 
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Sandes and the plaintiff thought “that she 
might possibly have some title to that 
mouzah and that he had better join her 
in the bond too, On the other hand, it 
appears that Musammat Nagin had never 
registered her name in the Collector’s 
books and even in the first mortgage in 
whish the necessity for borrowing the 
money from Lachmi Prasad is recited it 
was expressly stated that she was a mere 
beramtdar. 1 am inclined to suspect that 
the plaintiff bad notice of the mokararz 
in suit and thought it betterto join Nagin 
in his bond, so that she might be bound 
by some sort of estoppel and be precluded 
from afterwards setting up the mokararz 
as an erccumbrance against the plaintiff’s 
mortgage. Therefore on the simple ques- 
tion of fact as to whether there was an 
intention on the part of the plaintiff to 
keep alive the frst mortgage my finding 
is against the plaintiff, and this practi- 
cally disposes of the principal pointin the 
appeal, 


The second point is whether Nagin did 
or did not sign the bond on the 29th cf 
July 19€8. The learned Vakil appearing 
before us for Musammat Zaibunnissa states 
that Nagin only claimed as mokararidar and 
that she did not claim the proprietary 
interest in any of the properties. If that 
is so, then the plaintiff has no’ particular 
object in obtaining a decree against her 
heirs, except so far as they are represent- 
atives of the other executants of the mort- 
gage. But the learned Subordinate Judge 
has gone into evidence and come to the 
conclusion that Ibrahim signed Musammat 
Nagin’s name without her authority and 
consent. She has deposed in the present 
case and there is no rebutting evidence on 
the other side. As the evidence stands, 1 
think the learned Subordinate Judge was 
perfectly right in holding that she was 
not a party to the mortgage-bond. 


Then there remains the question of in- 
terest. The learned Vakil appearing for 
one of the respondents before us pleads 
that compound interest has been rightly 
disallowed by the learned Subordinate 
Judge, because the original draft of the 
mortgage did not eontain any stipulation as to 
interest and the provision as to compound 
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interest Was inserted into the fair ecpy 
without the knowledge of the exeentants. 
None of the executants deposes in the 
ease. Badrud-doja son of Nazir Ahsan 
does depose, but he knows nothing about 
how the interest came to be inserted or 
what the arrangements abont it were. 
When a party signs a bond and gets it 
registered, the onns of showing that there 
was any fraud or misrepresentation connect- 
ed with the terms of the bond lies 
heavily upon him and in this case there 
ig no evidence whatsoever to rebut the 
statements contained in the document. In 
my opinion the learned Subordinate Judge 
has given very inadequate reasons for hold- 
ing thatsimple and not compound interest was 
intended. The decree, therefore, of the 
learned Subordinate Judge will be amended 
and interest will be calculated in the 
manner stipulated in the bond. 

There remains one other questior, namely, 
which of the defendants impleaded in the 
Court below are to be bound by the 
decree. Now it is admitted that owing to 
the deaths of Ibrahim and Nazir Ahsan 
and of some of their heirs all the defend- 
ants except defendants Nos, Sand 9 now have 
an interest in the property; they must, there- 
fore, be bound by the mortgage deeree. 
As for defendants Nos. $ and 9, it does 
not appear that they have any interest in 
the property af present. But itis contended 


on behalf of the plaintiff that it may 
possibly be that tbey will hereafter 
acquire some interest and that as a safe- 


guard be ought to get a decree. in their 
presence as they are members of the 
family. I think the learned Subordinate 
Judge’s decjsion with regard to these two 
defendants is correct and the snit must 
` be dismissed as against them. With regard 
to the other defendants they must be 
bound by the mortgage-decree. The appeal 
will, therefore, be decreed inthis modified 


form; each party bearing its own 
costs. 
APPEAL No, 387 or 1913, 
Murk, J—The facts of this appeal 
are connected with Appeal No. 866 of 


1913, and the only question that we are 
asked to decide is whether compound in- 
terest should be allowed or not. - We have 
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already decided that compound interest 
should be allowed in Appeal No. 366 and 
Appeal No. 387 will, therefore, be decreed 
with costs. All the defendants except 
defendants Nos, Sand 9 will be bound by the 
mortgage-decree. Costs will be assessed at 
three gold mohurs. 
JWALA Prasan, J.—I agree. 


Appeal No 366 partly allowed, 
Arpeal No, 387 decreed, 





MADRAS HIGH COURT. 
Seconp Civie APPRAL No. 506 or 1915. 
Janvary 8, 1917, 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Spencer, 
MUTAUKRISHNA NAIDU, minor, sy 
MOTHER AND GUARDIAN JANAKI AMMA L—- 
DEFENDANT No. 1— APPELLANT 
CETEUS 
KANOJI alias MUTHUKRISHNAPPA 
NAIDU AND otpess— PLAINTIFF AND 
Derenpants Nos, 2 AND 3— 


RESPONDENTS, 

Hindu Law—Alienation by grandfather-- Necessity 
— Suit by grandson to set aside alienation — Pious 
obligation to pay grandfather's debts, enforcement of— 
Grandson, liability of. 

Jn a suit by a grandson to set aside an alienation 
of family property made by his grandfather, the 
plaintiff cannot, on the ground of his pions obligation 
to pay his grandfather’s debts, be compelled to 
deposit the money received by the grandfather 
before the sale is set aside. It is not desirable to 
allow such counter-claim for purchase-money in a 
suit to set aside an alienation, inasmuch as, strictly 
speaking, the causo of action in respect of the pur- 
chase-money does not arise tilj a decree setting aside 
the alienation is passed, and such claim mfy giye 
rise to the contention that the debt was incurred for 
illegal or immoral purposes, involving a protracted 
trial, [p. £05, cols. 1 & 2.) 

Quare.—Whether purchase-money received by a 
father or grandfather as alienor without necessity 
can at all be recovered from the sons and grandsons 
after the death of the alienor. [p. 505, col. 2.] 


Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal 
Suit No. 137 of 1914, preferred against 
that of the Temporary Additional District 
Munsif, Tinnevellly, in Original Snit No. 
171 of 19138. 

Mr. 0. V. Anantha Krishna Aiyar, for the 
Appellant. i 

Mr. K. R. Rangaswumi Atyangar, for the 
Respondents. 

JUDGMENT.—- The lower Appellate Court 
was right in its view that the Rs. 590 


= 
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debt due on the moiety- of the plaint 
property under othz should be equally dis- 
tributed over the plaintiff’s one-fourth share 
and the grandfather’s one-fourth share and 
there is nothing in the contention that the 
whole Rs. 500 shonld be charged on the 
plaintiff’s one-fourth share alone. 

As regards mesne profits, the plaintiff 
was rightly awarded the value of such 
profits with reasonable interest on the 
plaintiffs half (one-fourth share of the whole) 
of the other moiety, as that moiety was not 
affected by any charge binding on the 
plaintiff, 


As regards Rs. 70, being item 4 of the 
consideration for Exhibit 1, it had admittedly 
not been paid before the decision of the 
lower Appellate Court which set aside the 
sale-deed Exhibit 
othe debt of Rs. 70 was due to a third 
person. The 2nd defendant had no right 
to pay it (as he alleges that he had paid) 
after his sale-deed had been set aside by 
the decree of the lower Court. He can- 
not, in second appeal, claim to be paid 
‘half of that amount as a condition pre- 
cedent to the plaintiff’s being given a decree 
for his half of the plaint house. 

Coming to the Rs. 377-80 paid in 
cash to the plaintiff’s grandfather by the 
Ist defendant as part of the purchase- 
money, it may be that the Ist defendant 
would be entitled to half of that 
amount as a debt which became due by 
the grandfather’s heirs in the shape of 
damages, hecause the consideration for the 
sale-deed, Exhibit I, failed to that extent 
through the sale-deed having been set 
aside as regards a moiety of the lands 
sold under Exhibit I. But the cause of 
actian for recovering half of that amount 
arises only after the date of the decree in 
the suit and a  counter-claim to recover 
that amount cannot strictly be raised or 
considered in this suit. [See observations 
at page 218* in Raman Pandithan v. Satha- 
kudumban (1).| Wedo not think that it is 
desirable or convenient “to allow such a 
counter-claim in this suit, as the conten- 
tian that whether the Rs. 377-8-0 was ob- 


tained for an illegal or immoral purpose 
(1) 86 Ind. Cag. 887; 31 M. L. J. 502; 20 M. L. T, 
820; 4 L. W. 366; (1916) 2 M. W. N. 217 at p. 218, 


*Page of (1916) 2M. W.N,—Ed. ' 
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I, assuming that the. 
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may also be raised and a protracted trial 
may be required. 

Further, it is not at all clear that haif 
of the Rs. 377-80 could really be 
recovered from the grandfather’s heirs as 
damages. The lower COourts have found 
that of the Rs. 2,000, purchase-money, Ist 
proved to have paid only 
Rs. 500 of the amount and besides Rs. 377-8-0 
cash (see paragraph 14 of the District 
Munsif’s judgment), Tha Ist defendant 
is now allowed to retain the grandfather’s 
half of the entire property for Rs. 250 of 
the otht amount and the whole of 
Rs. 377-c-0 cash, total Rs. 627-8.0. Admit- 
tedly the grandfather’s half is worth at 
least Rs. 1,000 and hence it is not at all 
clear that even against the grandfather 
and his heirs, the lst defendant could estab- 
lish any claim for damages. It is unneces- 
sary for usin this view to express a final 
opinion on the question whether purchase- 
money received by the father or grand- 
father as alienor without necessity can be 
recovered at all frem the sons or grand- 
sons after the death of ihe allenor and 
whether Raman Pandithan v. Sathakudumban 
(1) was rightly decided. It was assumed in 
that case further that the purchase-money 
actually paid to the father {alienor) was 
the full value of the property and the 
learned Judges refused to allow the sons 
to raise for the first time in second appeal 
the contention that the value of the father’s 
share was greater than the proportionate 
share of the purchase-money paid for the 
alienor and that the damages claimed 
were, therefore, excessive. The second 
appeal is, therefore, dismissed with costs. 

Appeal dismissed. 

V. R. P. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decker No, 1144. 
or 1913. 

February 26, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Sharfuddin. 
SHEO PRASAD SINGH—Derenpant— 
APPELLANT 
VETSUS 
LAL BABU AND orners—Puatntires — 
RESPONDENTS. 

Bengal Cess Act (IX B,.0..of 1880), 8, 41 (3)— Cess, 
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assessment of, method of—Fard rewaj bhaoli, admis- 
sibility of, in evidence—Evidence Act (I of 1872), s. 35 
— Bengal Tenancy Act (VIII B. C. of 1885), s. 108 (b). 
By sub-section 8 of section 4! of the Cess Act 
the amount payable by the raiyat to the landlord in 
each year on account of cesses is to be calculated 
on the amount of rent payable for that year. [p. 
506, col. 2 | 
Apart from the question whether or not a fard 
1ewaj bhaoli is part of the Record of Rights to which 
a presumption of correctness attaches under section 
103 (b) of the Bengal Tenancy Act, it is admissiblo 
in evidence under section 35 of the Evidence Act, 
being a public record prepared by a public servant 
in the discharge of his official duty. [p. 507, col. 1.] 
Appeal from a decision of the District 
_ Judge, Patna, dated the 29th May 1912. 
Mr. Ganesh Dut Sinha, far the Appellant. 


Messrs. Lachmt Narain ` Sinha, Saroshi 
Charn Mitra and Sivnandan Rat, for the Re- 
spondent. 
i JUDGMENT. 

CHAMIER, O. J.—This appeal and Second 
Appeals Nos. 1145—1149 of 1913 arise out 
of saits brought by the plaintiffs-respond- 
ents as long ago as June 1910 for the 
recovery of arrears of rent for the years 
1314, 1315, and 1316 Faslis. The greater 
part of the claim in each case was allowed 
by tbe Subordinate Judge by bis judgment 
dated September 21st, 1911. The principal 
defendant appealed to the District Judge 
who on May 29th, 1912, affirmed tbe 
decision of the Subordinate Judge in each 
case with a slight variation. Great 
diffculty was experienced in drawing up 
the decrees in the District Court and the 
result was that the appeals to the Caleutta 
High Court were not filed until Mareh 
8ist, J913. Further delay was caused by 
the death of several respondents. The 
result is that these appeals have come on 
for hearing in this Court more than 64 
years after the suits were filed in the 
Court of the Subordinate Judge. 

The pleadings of the parties are 
volumincus and a large number of issues 
were fixed by the Subordinate Judge. I 
shall confine myself to the points which 
have been pressed in this Court. 

The first point taken was that in res- 
pect of certain bhadat crops there should 
be a decree for rent at the rate of Rs. 4 
per bigha and not for the landlords’ share 
of 4 pakka maunds per bigha, Upon this 
it is sufficient to say that the District 
Judge has given a decree for the landlords’ 
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share of 4 pakka maunds per bigha only 
in respect of bkadai crops which, according 
to the Record of Rights, do not bear a cash 
rent. 


\> The second point taken was tbat the 
Courts have allowed too large a sum on 
account of cessea. It was said that if, aa 
has been done in this case, cesses are 
decreed at the rate of half an anna in the 
rupee or 12 seer in the maund, the land- 
lord may receive more than half of the 
amount which he had to pay to Govern- 
ment on account of cesses. It appears to 
me that the deeree in this case işs in 
strict accordance with section 41, sub-section 
3 of the Cess Act, 1880, which provides 
that every cultivating razyat shall pay to 
the person to whom his rent is payable 
one-half of the said road cess and public 
works cess calculated at the said rate or 
rates respectively upon the rent payable 
by him. The landlord has to pay to 
Government on account of the two cesses 
one anna on each rupee of the annual 
value. The cultivating raiyat has to pay 
to the landlord half an anna in the rupee 
on account of the two cesses. In one 
year the landlord may receive from his 
tenants more than half of the amount 
which he had to pay to Government, owing 
to the value of the crops m that year 
being greater than the valne as ascertained 
when the amount payable by the landlord 
to Government on account of cesses was 
fixed. In another year, however, the landlord 
may recover less than one half of the 
amount which he has to pay to Government. 
Section 41, sub-section 3, appears to me to “ 
make it clear that the amount payable 
by the ratyat to the landlord in each year 
on account of cesses is to be calculated 
on the amount of rent payable for that- 
“year, The learned Vakil for the appellant 
suggested, as I understood his argument, 
that im a case of this kind the Court 
should ascertain the amount payable by 
all the razyats in the estate or tenure in 
the year in’ which the estate or tenure 
was valued under the Cess Act and should 
divide that amount between all the razyats 
according to the rents payable by them or 
according to the areas of their holdings. 
Such a method is certainly not contemplated 
by the Cess Act and it is conceded that 


1 


| payable 
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‘ appellant was that although the 
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the amount payable by ratuats on aceount 
of cesses has always been calenlated in the 


way in which it has been ealenlated in 
the present case. 
The third point taken waa that the 


Conrts below were wrong in treating the 
fard rewaj bhaoli as part of the Record of 
Rights and in presuming that the entries 
in the fard are correct. This qnestion has 
been raised in several cases lately and 
several Judges of this Court have held 
that whether or not the ford rewaj bhaolz is 
part of the Reeord of Rights to which a 
presumption of correctness attaches under 
section 103 (b) of the Bengal Tenancy 
Ast, the fard is admissible under section 
35 of the Evidence Act. In the present 


ease the fard rewai bhaold was published 
under section 103 (a) of the Bengal 
Tenancy Act as part of the Record of 


Rights. 
engaged in 


Tt appears that Revenue Officers 
preparing Record of Rights 


have found it impossible to enter all the ` 


required particulars in the space provided 
in the khatian and have, therefore, made 


the entries on a separate sheet of paper - 
and have attached that shest to the khatzan © 


and published it as part of the khatzan, 
That is what was done in the present 
case, It appears to me that in such oir- 
cumstances the fard rewai bhaoli should 
be treated as an integral part of the 
khatian. In any view of the matter the 
document is clearly admissible under section 
35 of the Evidence Act. 

The*fourth point taken was that where 
bhadat crops are grown and a cash rent 
is payable for them, no further rent is 
in respect of any other ‘crops 
which may be grown on the same land 
during that year. Both the Courts below 
have rejected this contention and, in my 
opinion, they were right in doing so. It 
is quite clear from the fard rewaj bhaoli 
that the payment of a cash rent in respect 
of certain crops grown in the bhadaz 
season does not relieve the tenant from 
liability for the payment of rent in kind 
in respect of other crops grown by him 
on the same land in that year. 

The ffth and last point taken by the 
Distriat 
Judge directed that the decree in each 
case should be for the land as shown in 
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the malik's khasa for the malik’s share 
of 5 pakka maunds of paddy, 8 pakka 
maunds for the rahi, and 4 pakka maunds 
for -bnadaz crops other than those bearing 
a cash rent, the officer who prepared the 
decrees took the areas from the plaint 
and not from the maltk’s khasra The plaint- 
iffs-respondents concede that in thie reanert 
thera are errors in the decrees as nrepared 
by the District Todge, To this extent, there- 
fore, the appeal in each case must be allowed 
and the deoree corrected where necessary, 

Tt was also suggested that ‘a mistake 
had been made in converting kacha maunds 
into pakka mannds, that the decree assumed 
that the pakka maund ia half as mneh 
again as the kacha mannd whereas in this 


- particular village the kacha maund is very 


little lesa than the pakka maund. If a 
mistake was made in this respect, it was 
made in the Court of first instance and 
the appelant should bave raised’ the 
question in the lower Appellate Court, He 
did not raise it until after the draft 
decree had heen prepared and the District 
Judge declined. to consider it at that 
stage, saying that the point bad not been 
argued before him. It is notorious that 
the kacha maund varies in different districts 
and even in different villages in a district. 
The difference between the kacha maund 
and the pakka maund is a question of 
fact which we cannot conveniently determine 
in second appeal. I agree with the District 
Judge that the question should have been 
raised in the lower Appellate Court and 
I would decline to consider it here. This 
disposes of all the points taken on behalf 
of the appellant. 


The plaintiffs-respendents fled a cross- 
objection with reference to the rent 
allowed in respect of janora makat in 


1316 Fasli. Jt is said that the District Judge 
was wrong in decreeing a cash rent for it, 
inasmuch as according to the fard rewaj 
bhaolt  ecarh rent is payable only in 
respect of certain crops grown at the bhadat 
rearanwhereas the jonora makat grown by the 
sprellant in 1816 Faslé was grown ont of 
season. The  plaintiffs-respondents wish to 
recover rent in kird in respect of that sanora 
makat. There is. however, no specific finding 
that that crop was grown out of sexson. The 
eroes- objection, threfore, fails, 


~ 
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As the appeal has succeeded only with 
reference to the extent indicated above, 
the appellant should pay the plaintiffs- 
respondents costs of the appeal, The latter 
will pay the appellant’s costs of the cross- 
objestion, This judgment will govern all 
the cases mentioned at the beginning of 
the judgment, 


Appeal partly allowed. 


PUNJAB CHIEF COURT. 
First Civin APPEAL No. 1488 or 1916. 
March 19, 1917. 
Present: —Myr. Justice Shadi Lal and Mr. 
Justice Broadway. 
Tue FIRM SHEO PARSHAD-RADHA 
KISHEN—Derenvanrs—APPELLLNTS 
VETSUS 


Tar INDORE-MALWA UNITED MILLS, 
Lro., oF BOMBAY— PLAINTIFFS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 104 (0), O. 
FIL, +. 6, O. XX, r. 19, Sch Il, para, 18—Set-off, nature 
of —Decrec, preliminary and final—Appedl— Arbitration 
and award— Agreement to refer, dispute as to—Order, 
achether appealable. 

Order VIII, rale 6, Civil Procedure Code, applies 
only to a legal set off and not to any other set-off that 
aea may be equitably entitled to claim. [p, 611, 
col, 1. 

Order XX, rule 19, Civil Procedure Code, lays down 
the form in which a decree in a suit in which a set- 
off is allowed should be drawn up. The intention of 
the Legislature was that only one decree should be 
drawn up ina suit in which a set-off is claimed and 
that that decree could only bo drawn up when the 
entire matters in controversy between the parties 
had been disposed of. [p. 511, col. 1.] 

A Court can only take action under paragraph 18, 
Schedule II, Civil Procedure Code, when there isa 
subsisting agreement to refer a dispute to arbitration, 
[p 511, col. 2.] 

Tahal v. Bisheshar, 8 A. 57; A. W. N. (1885) 331: 4 
Ind. Dec. (N 8.) 1068; Randall v. Thompsen, (1876) 1 
Q. B. D. 748; 45 L. J. Q. B. 713; 35 L. T. 193; 24 W, 
R. 847, followed. 

It is not necessary that both parties should admit 
that there is an agreement to refer. It is for tho 
Court to decide whether or not such an agreement 
had as a matter of fact been made. [p. 512, col, 1.) 

Piercy v. Young, (1880) 14 Ch. D. 200; 42 L. T. 710; 
28 W. R. 845, followed. 

In a suit for the recovery of money alleged to be due 
io the plaintiffs on account of the price of certain 
goods, the defendants claimed a set-off on account of 
damages for an alleged breach of contract and the 
amount awarded to them by arbitrators to whom they 
had referred the dispute for settlement. The plaintiffs 
denied that there was any agreement to refer or any 
valid reference, The Subordinate Judge dealt with 


.sued the firm of Messrs. 


the issues relating to the existence of an agreement 
to refer, the validity of the reference and the alleged 
set-off as preliminary issues and decided them all in 
the plaintiffs’ favour. The defendants appealed: 

Held, (1) that the order of the Subordinate Judgo 
did not amount to a decree within tho méaning of 
section 2 of the Civil Procedure Code, in spite of the 
fact that it disposed of the claim to a legal set-off 
advanced by the defendants; and that as the decision 
could be attacked in an appeal against the final order 
in the case, noappeal was competent at that stage; 
[p. 511, cols. 1 & 2.] 

(2) that the decision of the Snbordinate Judge 
that no agreement to refer had been entered into by 
or on behalf of the plaintiffs and that, therefore, tho 
suit was not liable to be stayed under paragraph 18 
of the Second Schedule, Civil Procedure Code, was 
one that the Court was compdtent to arrive at and 
was appealable under section .04 (e), Civil Procedure 
Code. |p. 512, col. 2.] 


First appeal from the order of the Senior 
Subordinate Judge, Delhi, dated the 4th 
April 1916, dismissing defendants’ claim to 
set-off, 

Mr. A. Santanam, for the Appellants. 

Rai Sahib Lala Motz Sagar, for the Re- 
pondents. ; 


JUDGMENT.—In this case the Indore- 
Malwa United Mills, Limited, of Bombay 
; Sheo Parshad- 
Radha Kishen of Delhi for Rs. 5,027-10-0 
alleging: — 

(1) that the defendants had purchased 
from the plaintiffs certain ready goods and 
bales of gabroon in accordance with éertain 
contracts annexéd to the plaint as Exhibits 
P-1 to Pb; 

(2) that the total value of the poöds so 
purchased was Rs. 62,306-7-0, out of whieh 
sum the defendants had paid Rs. 59 £37.v.6 
up to 4th February 1915, leaving a balance 
due of Rs. 10,169-4.6; 

(3) that after repeated demands for this 
balance the defendants wrate to the plaintiffs 


on 9th March 1915 alleging that the correat 


balance was Rs. §8,851-13-9 and nöt- 
Rs. 10,169-4-6, and claiming Rs. 614 òn. 
account of cominission and _ brokerage, 
Rs. 3,850 on accotint of dimages 
for breach of contract undér an awatd of 
surveyors appointed by them, and Rs, 39 
on account of arbitrators’ fee or a total af 
Rs, 3,996, 

A cheque for Rs, 4,855-13-9, being the 
difference between Rs. 851-139 and 
Rs. 3,996, was forwarded to the plaintiffs 
jn full settlement of their elaima; 
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(4), that the plaintiffs had not broken any 
terms of the contract and were not bound 
in any way by the ex parte award, the reference 
alleged being unauthorized: and contrary to 
law; and the plaintiffs wrote to the defendants 
accordingly, repudiating the “so-called award” 
and stating that the cheque would be retain- 
ed: by them as a. part payment only or return- 
ed if the defendants objected to this course by 
a stated date; 

(5) that not having received any reply 
to their letter by the date named, the amount 
of the cheque was. duly credited to the 
account and the suit institated for the 
balance of Rs. 5,027-10-0 with interest at 6 
per cent, 

The defendants resisted the claim and 
pleaded: 

(1) tbat the contracts were not entered 
into, with the plaintiffs but with Ebrahim- 
Currimbhoy and Company. of Delhi as sellers; 

(2) that the contrasts were entered into 
in Delhi. subject to the rnles and conditions 
of the Delhi Hindustani Mercantile Associa- 
tion and to the custom.of trade in the Delhi 
market; 

(3) that the contracts. were entered into in 
consideration of the sellers. agreeing to give 
the defendants. a monopoly. of these goods 
for a period, stated in the contracts; 

(4):that the defendants only received 214 
bales of the value of Re. 61,401-8-3, goods 
to the value-of Rs, b12-8-0 were ecenuened as 
spoilt and: the nett balance was Rs. 61,401-8.3 
and not Rs,,62,306-7-0; 

(5), that the defendants did not pay the 


sum of Rs, 52,137-2-6 only, but that the 
payments were- made and credits due to them 


as under:— 
: Rs. a. p. 
Amount. paid in cash, hundi and 


currency notes 


. 02,437 2 6 
Brokerage due to defendants at 


l percent. ... 614 0 0 
Amount awarded to acfaidante n 

by. arbitrators . 3,850 0 0 
Arbitration fee silowed to dee 

fendants wes 32 0 0 
Amount remitted, to Cini: 

bhoy-Ebrahim by cheque 

in full settlement 4,855 13 9 


.. 61,289 0 3 


Tota 


(6) that the sellers in breash of the 
monopoly condition contained in the said 
contracts sold similar goods to other parties 
and as a result disputes arose; 

(7) that on orabout the 6th February 1915 
the defendants received a letter written on 
bebalf of the plaintiffs claiming Rs. 10,169-4.6 
and calling on the defendants to take up 
and pay for 4 bales and threatening legal 
proceedings; 

(8) that on the 9th February 1915 the de- 
fendants wrote to the plaintiffs asking for a 
reference to arbitration; 

(9) that this request was not complied with 
and the defendants, therefore, referred the 
matter to arbitration, and on the 3rd March 
3915 the arbitrators, after due notice, mace 
their award which was binding on all parties; 

(10) that in accordance with the award 
the defendants sent a cheque for Rs, 4,855-)3 9 
to the plaintiffs in full settlement; 

(11). that plaintiffs have no cause of action 
nor locus sitandi, inasmuch as the defendants 
had contracted with Ebrahim-Currimbhoy 
and not with plaintiffs; 

(i2) that irrespective of the award, the 
defendants were entitled to recover damages 
and compensation for breach of monopoly and 
breach of contracts, which they estimated at 
Rs. 25 per bale and claimed an equitable set- 
off in reduction of the claim; and finally 

(13) that in the event of the award referred 
to above being not admitted or found not 
binding on plaintiffs, it was prayed that the 
suit be stayed and the matters in dispute be 
referred to arbitration as provided for in the 
contracts and as required by the custom of 
trade in the Delhi market, 


By way of replication the plaintiffs filed 
a written statement in which they traversed 
the pleas of the defendants generally and 
pleaded inter alia: ~ 


(1) that the contracts were entered into 
with them, Ebrahim-Currimbhoy being the 
plaintiffs’ agent to the knowledge of the de. 
fendants; 

(2) that the contracts were not entered 
into subject to the rules or conditions of the 
Delhi Hindustani Mercantile Association and 
that the custom of trade did not affect the 
situation in any way; 

(3) that the defendants were not entitled 
to any damages, nor entitled to a ‘‘set-off;” 
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a ; 

(4) that the suit could not be stayed inas- 
much as a completed award was alleged; 

(5) that the award and arbitration were 
bad and against law and in no way binding 
for reasons detailed; and 

(6) that the defendants, if they sought 
damages, should file a separate suit or claima 

“set-uff” on a proper Court-fee. 


lt was held by the Court below that the 
set-off should be Stamped and this was 
accordingly done. 

On the pleadings the following issues were 
‘framed: — 


(1) Was there any agreement between the 
parties to refer the matter in dispute to 
arbitration? 

(2) If so, is not tke question as to damages 
for a breach of monopoly such a matter in 
dispute? l 

(3) Was there a valid reference of the ques- 
tion as to breach of the monopoly and was 
it followed by a valid award as alleged? 

(4) Can the alleged award be avoided on 
grounds (a) to (¢) mentioned in paragraph 
15 of replication and do such grounds exist? 

(5) In any case should the suit be stayed 
under Schedule II, clause 18, Civil Procedure 
Code? 

(6) Is or is not the plea under Schedule IJ, 
clause 18, stillopen to the defendant in spite 
of the alleged arbitration proceedings? 

(7) Was there on plaintiffs’ part a breach 
of monopoly such as was contracted for? 

(8) What amount, if any, is defendant 
entitled to on account of the alleged breach 
of monopoly? 

(9) What is due to the plaintiffs from de- 
fendantP 

(10) How much did the defendant pay 
to the plaintiff? 

(11) To what relief is the plaintiff entitled? 

(12) Who were the parties to. the contract 
in dispute? 

Oa Havo tho plaintiffs any locus standi to 
sue 

(14) If plaintiffs have a locus standi, are 
they bound by the award in spite of the fact 
that it purports to be against Currimbhoy 
Ebrahim and Company? 

(15) Are defendants estopped by their 
conduct from raising objections as tn 
monopoly, having waived them already? 

The learned Senior Subordinate Judge then 
proceeded to deal with issues Nos. 1 to 6 and 


18-14 as preliminary issues and in a lengthy 
judgment, or order, decided them all in 
favour of the plaintiffs on the 4th April 
1916. The defendants have now come up 
to this Court through Mr. Santanam, claim- 
ing that the order passed by the Sentor 
Subordinate Judge amounts to a decree and 
as such is appealable or, in the alternative, 
that inasmuch as the Senior Subordinate 
Judge refused to stay the suit under para- 
graph 18 of Schedule II of the Civil Pro- 
cedure Code, this refusal to stay the suit 
was appealable under section 104 (e), Civil 
Procedure Code. Mr. Moti Sagar for the 
plaintiffs-respondents contended that the order 
complained of did not amount toa decree, 
either preliminary or final witbin the mean- 
ing of section 2, Civil Procedure Code, and 
that, therefore, no appeal was competent. 
Similarly he urged that the order could 
not be held to have been passed under 
paragraph 18, Schedule II, Civil Procedure 
Code, and that, therefore, section 104 (e), 
Civil Procedure Code, had no application. 
Neither of the learned Counsel was able to 
site any authorities directly in point nor have 
we heen able to discover any. 

With regard to the first contention that 
the order amounted toa decree, Mr. Santa- 
nam argued that a set off claimed by his 
clients was a legal set-off to which---Order 
VIII, rale 6, Civil Procedure Code, applied - 
and that the desision of the Court below. 
had finally adjudicated upon this claim 
and thus this adjudication amounted to a 
decree. He drew a distinction between a 
legal and an equitable set-off, and pointed 
out that the decision complained against 
having disposed finally, as far as that Court 
was concerned, of the legal “set-off,” the 
granting of an equztable set-off was a pure 
matter of discretion and that the position of 
his clients has been materially prejudiced. 
On the other hand, Mr. Moti Sagar urged 
that there was no distinction between a 
legal and an equitable set-off and that 
Order VIII, rule 6, ivil Procedure Code, 
applied to all “sets-off” claimable under the 
Code. He pointed out that although the 
set-off claimed on the arbitrators’ award 
had been disposed of by the learned Sub- 
ordinate Judge, the question as to whether 
the equitable set-off (which was also pleaded - 
and which formed the subject-matter of issues 
Nos, 7 and 8) still remained to be disposed of, 
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He further contended that the claim ad- 
vanced by the defendants was not really a 
set-off, legal or equitable, but wasa plea of 
payment. 

It seems to us that the claim advanced by 
the defendants must be treated as a set-off 
and not as a plea of payment. The claims 
brought by the plaintiffs and defendants res- 
pectively though arising out of the same 
contracts are based on different causes- of 


action, the plaintiffs’ cause of action being . 


non-payment by the defendants and the 
defendants’ cause of action being a breach 
of contract on the part of the plaintiffs 
entitling them to damages, which damages 
had been duly assessed by competent arbitra- 
tors. The sum claimed was an ascertained 
sum and thus the defendants’ contention 
seems to us to be quite correct and that it 
was a legal set-off as coutemplated by 
Order VIII, rule 6, Civil Procédure Code. 
16 also seems to us that this Order and rule 
applies only to a legal set-off and not to 
any other set-off that a party may. be 
equitably entitled to claim. At the same 
time, in our opinion, the order under con- 
sideration cannot be said to amount to a 
decree within the meaning of section 2, 
Civil Procedure Code, in spite of the fact 
that it does dispose of the claim toa legal 
set-off advarced by the defendants. Mr. 
Santanam referred us to Order XX, rule 19, 
Civil Procedure Code, in support of his con- 
tention, bat it seems to us that that rule 
and Order is really against him. Order XX, 
rule 19, Civil Procedure Code, lays down 
the form in which a decree in a suit in 
which a set-off is allowed should be drawn 
up, and it seems to us that the intention of 
the Legislature has been clearly expressed 
in this provision and that that intention 
was that only one decree was to be drawn 
up in asuitin which a set-off is claimed, 
and that that decree can only be drawn up 
when the entire matters in controversy 
between tbe parties are disposed of. In 
the present case although the claim to 
a legal set-off has been decided, the suit as 
a whole still remains to be disposed of and 
there can be no decree until the remaining 
issues have been decided. The learned 
Senior Subordinate Judge has decided the 
issues relating to the set-off as preliminary 


issues only and his decision on them can be, 


attacked (if necessary) in an abpeal against 
the final order in the case. We hold, there- 
fore, that the order complained against does 
not amount to.a decree and that, therefore, 
no appeal lies at this stage. 

Mr. Santanam’s secund contention was 
that his clients had pleaded an agreement 
to refer to arbitration and that the matter 
-formed the subject of issue (5). This plea, 
he urged, was based on paragraph 18, Sche- 
dule II, Civil Procedure Code, and as the 
Court had refused .to stay the suit as prayed 
this order of refusal was appealable under 
section 104 (e), Civil Procedure Code. 
Mr. Moti Sagar urged on the other hand 
that paragraph 18, Schedule II, had no bear- 
ing, and inasmuch as there was no agree- 
ment to refer, he conteuded that paragraph 
18 only applied to cases in which there 
was an admitted agreement to refer and 
not toa case in which a decision had to be 
arrived atas to whether there was or was 
not such an agreement. 

As has been said above there is, as far 
as we have been able to ascertain, no direct 
authority on this point. The wording of 
paragraph 18, Schedule II, Civil Procedure 
Code, clearly indicates that a Court can 
only take action under this provision when 
there is a subsisting agreement to refer. 
On that point there seems to us to be no 
doubt, and we are fortified, in our opinion, 
by Tahal v. Bisheshar (1) and Randall vy. 
Thompson (2). 

Mr. Moti Sagar, however, would go further: 
and claims that the Court can only take 
action under the paragraph when both 
parties admit that there is an agreement 
to refer, but that when such an agreement 
is denied the jurisdiction of the Court is 
ousted. 

It seems to us that to accede to this con- 
tention would be to render this paragraph 
nugatory, for all that a clever and unscrupu- 
lous litigant would have to do would be to 
deny his signature on an agreement to refer 
and thus take the matter out of the hands 
of the Court. We cannot for a moment 
believe that the Legislature intended such a 
thing to be possible. 

(1) 8 A. 57; A. W. N. (1885) 331; 4 Ind. Dec, (N. s.) 


1063. 
(2) (1876) 1 Q. B. D. 748; 45 L. J. Q. B. 713; 35 L. 
T, 193; 24 W, R. 887. f 
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No doubt*before a Court can pass an 
order staying a suit under this paragraph, 
there must be an agreement to refer to arbi- 
tration and this agreement must be a sub- 
sisting one, butit seems to us that it is 
clearly within the province of the Court to 
decide whether or not there is such an 
agreement. In Randall v. Thompson :2) an 
agreement to refer had been made, but, 
before any award had been given, the plaint- 
iffs gave notice to the arbitrator and the 
defendant that the agreement to refer had 
been revoxed and the plaintiffs then brought 
a suit. The defendant applied for stay of 
proceedings inthe action under section ll 
of the Common liaw Procedure Act, 1854 
(17 & 18 Vie. ec. 125), a provision on 
which paragraph 18, Schedule II, Civil Pro- 
cedure Code, has been framed. It was 
held that in order to bring the case within 
section Ll there must be an existing refer- 
ence capable of being carried into effect; 
and that the submission having been revoked, 
there was no such existing reference. 

By a parity of reasoning it seems to us 
that if a Court can go into and decide a 
question as to whether an agreement to refer 
was subsisting and capable of being carried 
into effect, it can also decide whether or not 
an agreement to refer had asa matter of 
fact been made. In this view weare sup- 
ported by Piercy v. Young (3), where it was 
held that the question whether the matters 
in dispute are within the agreement for 
arbitration is one which the Court will 
decide. 

In the present case the plaintiffs’ suit was 
met by an application on the part of the 
defendants alleging an agreement to refer to 
arbitration and asking for. a stay of the suit. 
Paragraph 18, Schedule II, Civil Procedure 
Code, was clearly applicable.and it was 
necessary for the Court to deside whether 
there was an agreement to refer inasmuch 
as plaintiffs denied its existence. In order 
to come to a decision as to whether there 
was a subsisting agreement, it was clearly 
necessary to decide whether any such agree- 
ment had been entered into and if if had 
been entered into whether it was subsisting 
at the date. of the application. The learned 
Senior Subordinate Judge considered the 

(3) (1880) 14 Ch. D. 200; 42 L. 1.710; 28 W, R. 


& 


matter and came tothe conclusion that no 
agreement to refer had been entered into 
by or on behalf of the plaintiffs and that, 
therefore, the suit was not liable to be stayed 
under paragraph 18. In our opinion this 
decision was one which the Court was com- 
petent to arrive at under paragraph 18, 
Schedule II, Civil Procedure Code, and that, 
therefore, under section 104 (e), Civil Pro- 
cedure Code, an appeal lies and we hold 
accordingly. 

Coming then to the merits of the question, 
it appears that the contracts were five in 
number. The first in point of time is 
Exhibit P-1, the second, is Exhibit P 2 and 
the third is marked aa P-3 and 4 (though 
really one contract) followed by Hxhibits 
P-5 and 6. Contract P-l1 is drawn up on 
the form used by the plaintiffs and in it 
no agreement to refer to arbitration is 
entered. Exhibit P-2 and P-8 and 4 are 
on forms printed for the exclusive use of 
the members of the Hindustani Mercantile 
Association, Delhi, and the heading of 
these forms begina with a condition printed. 
in three scripts including English, to the 
effect that “all disputes arising under this 
contract” are to be settled here by “two 
merchants who are members of the Associa- 
tion.” Contracts Exhibits P-5 and 6 are 
drawn up on pieces of paper which were 
originally blank. Exhibit P-5 gontains no 
reference to any arbitration. Exhibit P-6 
ends up by saying thatall the other terms 
contained in Exhibits P-3 and 4 (dated 2nd 
August 1914) would be binding on the 
parties. Mr. Santanam admitted thah as 
far as disputes arising under Exhibits Pal 
and P-5 were concerned there was no 
agreement to refer, but be contended that 
the parties were bound by the terms of the 
headings of P-2 and P-3 and 4, which were 
also applicable to the contract Exhibit P-6. 
He laid stress on the fact that the contracts 
were nota series of contracts but that each 
was a separate one. 

The first point for consideration is whether 
as a matter of fact there was any agree- 
ment to refer diputes arising under any of 
these contracts to arbitration, and after con- 
sidering carefully all that Mr. Santanam 
has been able to advance in support of his 
contention, we are of opinion that this must 
be decided in the negative. It is olee 
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that as far as Exhibits P-1 and P-5 are son- 
cerned no such agreement to refer was 
entered into. With regard to Mxhibit P-2 
and Exhibits P-3 and +4, Mr. Santanam 
urged that the onus was on the plaintiffs to 
show that the clear and unmistakable condi- 
tions with which the contracts began were 
not intended to be acted upon. The state- 
ment of Nagin Das, however, clearly shows 
that he was acting on behalf of the plaint- 
iffs when these contracts were entered into, 
and he distinctly states that at the time 
when the contract Hxhibit P-2 was entered 
into, he did not read the heading. He goes 
on tc say, “we did not mind taking orders in 
any form.” It is perfectly clear that there 
is nothing on the record to show that after 
the contract Exhibit P-1 was entered into, 
there was any discussion between Nagin Das 
and the defendants regarding the question 
of referring disputes to arbitration. The 
firm of Ebrahim Currimbhoy, as it happened, 
were members of the Hindustani Mercantile 
Association. The forms for use of the 
members of this Association were apparently 
available, whereas the forms generally used 
by the plaintiffs were not, and it is perfectly 
clear that when the parties had agreed to the 
contract, the first piece of paper that was 
available was used for the purpose of record- 
ing the bargain that had been struck. This 
is further borne out by the fact that Ex- 
hibits P-5 and P.6 were drawn up on blank 
pieces of paper. In our opinion the whole 
trend of the dealings between the parties 
clearly indicates that the question of refer- 
ring disputes to arbitration never arose, and 
was never considered by either side at the 
time when the contracts were entered into. 

In this view of the case it is not necessary 
to consider the question as to whether or 
not Ebrahim Currimbhoy had the power 
to bind the plaintiff by entering into an 
agreement to refer to arbitration. We con: 
sider that the conclusion arrived at on this 
question by the learned Senior Subordinate 
Judge is correct and the appeal is according. 
ly dismissed with costs. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Seconp Orvit Apprat No. 899 of 1915, 
February 10, 1917, 
Present:--Mr. Justice Rafique and 
Mr. Justice Piggott. 

AMIRU DDIN—Derenpant— 
APPELLANT 
VErEUS 


KHATUN BIBI—P.taintive— 


RESPONDENT. 

Muhammadan Law-——Divorce, “bidai” “rajai”, “bain’ 
— Revocation, option of, when allowable. 

The most common and prevalent mode of repudi- 
ation among Muhammadans in India is the ‘bidar 
one in which three pronouncements of divorce are 
made to the wife at the same time in a single 
sentence or in separate sentences. [p. 515, col. 2. 

Under the Muhammadan Law a husband has not 
got the option of revocationin all cases of divorce. 


Musammat 


He has such option | only when he has pronounced 


a divorce which is “rajai”, but not when the form 
of repudiation adopted by him, e.g., bidai is “bam”. 
[p. 516, col. 1.] 


Second appeal from the decision of the 
District Judge, Allahabad, dated the 31st of 
May 1915. 

FACTS of the case 
judgment. 

Mr. Muhammad Ishaq Khan, for the Appel- 
lant, after stating the facts of the case as 
given in the judgment, contended that the 
divorce as found to have been pronounced 
by the appellant on the 8th of September 
1913 was nota valid divorce. Under the 
sunna or the traditions the only valid forms 
of divorce are (2) ahsan and (iz) hasan. TF, 
therefore, a divorce is pronounced in one of 
these forms the marriage is dissolved. The 
other forms of divorce which are known as 
bidai or sinful are not valid forms of 
divorce and they do not dissolve the marri- 
age. 

[ Rarigze, J.—Have not these forms been 
recognised as legally valid? | 

They have been, but they are not according 
to the sunna valid. They were introduced to 
oblige the Ommeyyade Caliphs who wanted the 
rules of divorce to be made easier in order to 
obtain greater facilities for divorce, 

Refers to Ameer Ala Muhammadan Law, 
Volume II, page 514. 

The true Muhammadan Law is as given 
in this passage. This should be followed. 

The second contention is that the husband 
revoked the pronouncement. Even if it is 
held that the form of divorce used was 
irrevocable still he has the power of revocation. 


appear from the 
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Refers bo Ameer Alis Muhammadan Law, 
Volume TI, page 515. 

The words here are: “All these schools 
allow revocation.” This means thatin all 
forms of divorce a husband has the power to 
revoke. 

Mr, B. Ẹ. O'Conor, for the Respondent. 
—Mr, Ameer Ali nowhere in his book says 
that the ‘bédaz’ form of divorce is invalid and 
should not’ be given effect to. The Courts in 
India bave held this form of divorce as valid: 
In re Abdul Ala Ishmailyi (1). 

Mr, Tyabji in his book on Muhammdan 
Law says that this form of repudiation is 
the most favoured. 

Refers to Tyabji’s Muhammadan Law, 
page 144, 

As to revocation the interpretation put by 
the other side on the words “All the 
schools” is not correct. The phrase “all the 
schcols’ means only all the schools of 
Jurists and not all the forms of divorce. 
There are two forms of divorce, revocable and 
irrevocable. The passage quoted by the 
other side from Ameer Ali’s book refers only 
fo the revocable class of divorce, otherwise 
there is no need of distinction drawn by the 
Muhammadan Jurists between “'rajai” and 
“bain” modes of divorce. i 

Refers to Ameer Alis Muhammadan Law, 


“Volume IJ, pages 536-37, Wilson’s Muham- 
“madan 


Law (latest edition), page 144, 
Tyabji’s Muhammadan Law, page 132, 

Mr. Muhammad Ishaq Khan in reply. 
The point has not been desided by this 
Court, The Bombay case is a short one 
and there is no discussion of the principle 
and this Court is not bound to follow it. 


JUDGMENT.—The dispute between the 
parties to this appeal, who are husband 
and wife, is as to whether the conjugal 
relations between them still subsist. The 
suit out of which this appeal has arisen was 
brought by the wife, the plaintiff-respond- 
ent, for the recovery of her dower, her 
moveables in the possession of her husband, 
the defendant-appellant, or their value, and 
her maintenance during iddat. The claim 
was brought on the allegation that she 
had been lawfully married to the defendant 
some years ago and had lived with him 
as his wife up to the 8th of September 
1913, when he divorced her at the rail- 


(1) 7 B. 180; 4 Ind, Deo, (N. s.) 121, 
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way station at Allahabad as she was 
going with her parents to Mahoba against 
his wishes. The defendant admitted the 
marriage, but denied the alleged divorce. 
He further pleaded that the words used 
by bim at the railway station on the &th 
of September 1913 did not in law have the 
effect of a valid divorce and in any case 
he bad the option of revocation which he 
exercised within the prescribed period. The 
Court of first instance believed the story 
of the plaintiff and repelled all the pleas 
in defence. It found on the evidence in 
the case that the defendant had on the 
Eth of September 1913 addressed words of 
repudiation three times in immediate 
succession to his wife, which had the effect 
of a valid divorce under the Muhammadan 
Law. Asto the plea of revocation it held 
that the defendant as a matter of fact 
did revoke the divorce, but he had no 
option of revocation as he had pronounced a 
triple divorce which was irrevocable. The 
claim was accordingly decreed and on appeal 
the decree of the first Court was affirmed. 
In second appeal to this Court the husband 
contends, that the divorce he provounced 
on the Sth of September 1913 was not 
under the Muhammadan Law a valid 
divorce, and if it was, he had the option of 
revoking it. He impeaches the validity of the 
divorce on the ground that under the Muham- 
madan Law the only effective divorce is 
and should be that which is pronounced in 
the form and under the conditions sanctioned 
by the sunna or the traditions, and any 
other mode of divorce which is inconsistent 
with them or disregards the qualifica- 
tions Jaid down by them does not dis- 
solve the marriage. In the present case 


the divorce pronounced by the appellant - - 


was admittedly not in accordance with 
the form sanctioned by the sunna and 
‘hence was inoperative. It is conceded on 
behalf of the appellant that other modes 
of divorce at variance with those authorized 
by the traditions have also been recognised 
by the Muhammandan Jurists as valid 
forms of repudiation and that the divorce 
pronounced by the defendant was in one of 
those forms. But they are, itis argued, 
innovations introduced by the jurists to 
oblige the Ommeyyade Oaliphs who wanted 
greater facility and easier rules of repudiation, 
and should not be recognised, In faot 
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one of the forms recognised by the jurists 
and which was the mode of divorce in 
the present case was distinotly disapproved 
of by the Prophet, Reliance is placed 
by the appellant in support of his contention 
on Mr. Ameer Ali’s book on Muhammadan 
Law. The passages cited to us are to be 
found in Volume II, page 514, and are as 
follows:— ‘The Talak-ul-Bidaat, as its name 
signifies, is the heretical or irregular mode 
of divorce, which was introduced in the 
second century of the Muhammadan Era. 
It was then that the Ommeyyade monarchs, 
finding the checks imposed by the Prophet 
on the facility of repudiation galling, looked 
about for some escape from the strictness 
of the law and found in the pliability 
of the jurists a loophole to effect their 


purpose. Asa matter of fact the capricious 
and irregular exercise of the power 
of divorcee which was in the begin- 


ning left to the husbands was strongly 
disapproved by the Prophet, Itis reported 
that when once news was brought to him that 
one of his disciples had divorced his 
wife, pronouncing the three talaks at one 
and the same time, the Prophet stood up 
in anger on his carpet and declared that tLe 
man was making a play thing of the wcrds 
of God and made him take back his wife.” 


We do not think that the contention 
for the appellant should prevail, It is true 
that the sunna or the traditions sanction 
only two modes of divorce, z.e. ahsan 
and hasan, butever since the second century 
of the Muhammadan Era the bidai or sinful 
or irregular form introduced by the jurists, 
which is admittedly inconsistent with the 
traditions, has been also recognised as a 
valid mode of repudiation. Mr. Ameer Ali on 
whose book great stress is laid nowhere says 
that divorce pronounced in the bidai form is 
invalid and should not be given effect to. Such 
a divorce has been upheld in Courts in this 
country. We woald refer to the sase of 
In re Abdul Ali Ishmailji (1). The judgment 
in that case is a short one and is as follows:— 

Talak-ul-bidaaé or irregular divorce, which 
is effected by three repudiations at the 
same time, appears from the authorities to 
be sinful, but valid; and it was recognised 
as valid by this Court, In re Kasam Pir- 
bhai (2).” 

The learned oe 


for the appellant 
(2) 8 Bom, H. 0. R. 9 
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wants us to take a different view. He says 
that the point has never come up before, and 
has never been decided by, this Court and 
that we are not bound to follow the Bombay 
case. We should follow and enforce Mnu- 
hammadan Law as it is and not as it has 
been improved upon and added to by the 
jurists at the instance of the Ommeyyade 
monarchs. We think that it is too late 
in the day for the appellant to ask us to 
disapprove of an established practice which 
has been in vogue for centuries. He has 
not cited a single authority in support of 
his proposition that the bada? mode of 
divorce is invalid. On the other hand we 
would quote from Mr. Tyabji’s book to 
show that the bidat form of repudiation is 
the most favoured. Vide Mr. Tyabji’s 
Muhammadan Law, page 144, which runs 
as follows: ~ By a deplorable, though 
natural, development of the Sunni Law, it 
is the fourth and the most disapproved or 
sinful mode of divorce (that is the bidai 
form) that seems to be most favoured even 
by the law itself. For, the requiremerts 
of the ether mode being seldom attended to, 
it is generally assumed (on the principle that 
ike intention of the parties must as far 
as possible be given effect to) that the 
fourth mode was intended to be employed, 
with the result not only that the form- 
alities for the divorce are done away with, 
but even its effects are aggravated for, 
inasmuch as the pronouncement is pre- 
sumed to be in this mode, it is presumed 
to be irrevocable. It is indeed possible 
that the Sunni Jurists wished to inflict on 
a husband, who disregarded the requirements 
of section 186” (that is, divorce according 
to the traditions), “the penalty of rendering 
the divorce irrevocable; and there are 
indications that they considered it always 
a favour to the wife to relieve her of the 
hushand.” 

The most common and prevalent mode 
of repudiation in this country is the bzdaz 
one, in which three pronouncements of 
divorce are made to the wife at the same 
time in a single sentence or in separate 
sentences. And this was the manner in 
which the appellant repudiated his wife. 
We, therefore, agree with the lower 
Courts in holding thatthe defendant-appel- 
lant pronounced a valid divorce on the 
Sth of September 1913. 
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His second contention that he had the 
option of * revocation is also unsound. A 
husband has the option of revocation only 
when he has pronounced a divorce which is 

pR K 
rajat” (revocable). He has no such option 
when the form of repudiation adopted by 
him is “bain” (i.e., irrevocable). The appel- 
lant contends that a husband has the op- 
tion of revocation in’ all modes of divorce, 
and that in any case the mode adopted 
by bim was revocable. In support of his 
first statement, he again refers to Mr. 
Ameer Als book, Volume II, page 5lo, 
The passage relied upon is as follows:— 

All these schools allow revocation; that 
is, a husband who has suddenly and under 
inexplicable circumstances pronounced the 
formula against- his wife, may revoke any 
time before the three. tahrs have expired. 
When the power of recantation is lost, 
the separation or talak becomes bain; 
whilst it continues, the talak is simply 
rajat or revocable.” It is argued that the 
words, all these schools allew revocation,” 
mean that revocation is- permissible in 
all modes of repudiation. We are unable 
to place that interpretation, on the words. 
What is meant by the words “all schools” 
is all the schools of jurists. A careful 
examination of the passage and of other 
passages preceding and following it will 
show that the learned author never meant 
that revocation was permissible in all modes 
of repudiation. Tha opinion expressed in 
the passage under discussion has reference 
to revocable modes of divorcee only. If the 
contention for the appellant were correct, 
the words rajat (revocable) and bain Cirre- 
vocable) used by the jurists with reference 
to modes of divorce would be meaningless. 
All writers on Muhammadan Law, when 
dealing with the subject of repudiation, 
speak of revocable and irreyocable forms of 
divorce. Vide Ameer Ali, pages 536 and 537; 
Wilson, page 144; Tyabji, page 132, et seq. 

We are of opinion that a husband has 
not got the option of revocation in all 
cases. The manner in which the defendant- 
appellant repudiated his wife was barn. 
He made three pronouncements of divorce 
to her at the same time in three separate 
senutencss. The divorce he pronounced was 
thus irrevocable, Vide Tyabji, page 144; 
Abdal Rahim’s Muhammadan Jurisprudence, 
pages 330 and 337; Baillie, paga 207, He 
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had, therefore, no option of revocation. His 
appeal fails and is dismissed with sosts. 
Appeal dismissed. 





PATNA HIGH COURT. 
APPEALS FROM ORIGINAL Decegses Nos. 400 AND 
595 op 19.4. 

February 14, 1917. 
Present:~— Mr. Justice Chapman and 
Mr. Justica Roe. 

In No. 400 or 1914 
E. DALGLEISH AND OTHERS —J UDGMENT- 

LEBTORS—~-APPELLANTS 
Yergus 
Basu NANDAN MISSER AND oTHEKS— 
DecrRE&-BHOLDERS—- RESPONDENTS. 
In No. 525 or 1914 
Banu NANDAN MISSER AND OTHERS — 
DercREE-HOLDERS—APPELLANTS 
Versus 
E. DALGLEISH AND OTHERS—- 


JUDGMENT-DEBTORS—— RESPONDENTS., 

Mesne profits, ascertainment of, principles applicable 
to—Couw t, duty of--Civil Procedure Code (Act V af 
1908), s. 2 (12). 

The principles upon which a Court should proceed 
in determining the question of mesne profits are:— 

(1) The possession which has been wrongfully 
retained should not be a source cf profit to the 
wrongfal possessor and he should be made to pay to 
the rightful owner any profit which he has made or 
could with reasonable diligence have made. [p. 617, 
col. 1.) 

Ranee Asmed Kooer v. Moharanee Indurjeet Kooer, 
9 W. R. 445; B. L. R. Sup. Vol. 1003, referred to. 

(2) The Court should aim at doing justice 
between the parties having regard to all the circum- 
stances of the case, the object being to sec that the 
person wrongfully kept out of possession is put in the 
same position financially as if right had been done, 
[p. 517, col. 2.] ° 

The Court should enquire what use the deorec- 
holder would have put the land to if he had been in 
possession; and where tho decree-holder has been 
dispossessed, the question of the use he would have 
been likely to put the land to should be ordinarily 
determined by seeing what use he was making of 
the land at the time when he was dispossessed. [p. 
517, col. 2; p. 518, col. 2.) 

Where the land in dispute is such as proprietors 
ordinarily retain in their own possession, the Conrt 
should base its decision upon the question what profit 
could have been made by cultivating the land 
rather than upon the question what rent could have 
been obtained if the land had been let out to tenants, 
fp. 517, col. 2.] 


Appeal from a decision of the Subordinate 
Judge, Darbhanga, dated the 16th April 1916. 


Messrs. Pugh and Sharosht Charan Mitra, 
for the Appellants, 


e , 
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Messrs. Hasan Imam Mustafa Khan, Baidya- 
nath Narayan Sinha and Harnarain Prasad, 
for the Respondents, 

JUDGMENT. 

CHAPMAN, J,—These two appeals arise out 
of an order made in execution determining 
the amount of mesne profits which the 
judgment-debtors are liable to pay. The 
judgment-debtors are proprietors of an 
indigo factory which had been operating 
for many years on a considerable scale. The 
decree-holders had purchased their interest 
at a sale in execution, Under that sale they 
‘were entitled to a two-thirds share in the 
lands in dispute and they had been declared 
entitled to recover possession of the lands by 
reason of the expiry of the lease under which 
the factory held them. In exeention of the 
decree for possession they obtained delivery 
from the Courf in 1910. They then 
instituted proceedings for the -ascertain- 
ment of mesne profits for the years 13811 to 
.1817. They claimed the amount of 
Rs. 29,000 odd and have been awarded a 
Bam of Rs. 9,116-12-5. Against this 
award the judgment-debtors ‘have appealed in 
Appeal No. 400 of 1914: the decres-holders 
have also appealed in Appeal No. 525 of 1914. 

On behalf of the judgment-debtors it has 
been argued that the learned Subordinate 
Jndge was wrong in proceeding upon the 
principle that tbe decree holders were 
entitled to cultivating profits. It has been 
contended that the rate at which the lands 
could have been let to tenants should have 
been ascertained and mesne profits awarded 
accordingly, and in supportof this conten- 
‘tion the case of Runee Asmed Kooer v., 
Moharanee Indurject Kooer (1) has mainly 
been relied upon. 

Since that case, however, there has been 
a multitude of decisions upon this question 
and the principles upon which the Court 
should proceed are now settled. The first 
principle is, and this is founded upon the 
definition of the word ‘mesne profits’ in the 
Code of Civil Procedure, that the possession 
which has been wrongfully retained should 
not be a source of profit to the wrongful 
possessor and that he should be made to 
pay to the rightful owner any profit which 
he has made or could with reasonable 
diligence have been made. 


(1) 9 W. BR. 445: B. L. R. Sup. Vol. 1003. 
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The second principle is that in determining 
the question of mesne profits the Court 
should aim at doing justice between the 
parties having regard to all the circumstances 
of the case, the object being to see that the 
person wrongfully kept out of possession is 
put inthe same position financially as if 
right had been done. Thus the Court 
ordinarily enquires what use the decree- 
holder would have put the land to if he had 
been in possession and where the decree- 
holder has been dispossessed, the question of 
the use he would have been likely to put the 
land to is ordinarily determined by seeing 
what use he was making of the land at the 
time when he was dispossessed. In the 
present case the decree-holder was not him- 
self in possession; it was a case of the 
judgment-debtor continuing in possession 
after his right to the land had expired. 
The ordinary principle is not, therefore, appli- 
cable; at the some time the lands appear te 
have been lands which proprietors ordinarily 
do retain in their own possession, and I am 
of opinion that the learned Subordinate 
Judge was right in basing his decision upon 
the question what profit could have been 
made by cultivating the land rather than 
upon the question what rent conld have 
been obtained if the land had been Jet out to 
tenants. 


The amount of mesne profits has been 
enhanced by allowing a considerable sum on 
account of cultivation of tobacco and chillies, 
Now in the schedule to the plaint in which 
an estimate is made of the mesne profits of 
the years 1811 to 1313, it is not suggested 
that any of the land would be cultivated 
with tobacco or chillies. It is only sub- 
sequently, when after possession had been 
obtained the deoree-holder asked for ascertain- 
ment of mesne profits, that he inelnded 
in his estimate the profits of tobacco and 
chilli cultivation. Compensation on this 
account was eventually awarded mainly on 
the ground that the decree-holder had, 
since he obtained possession, cultivated a 
portion of the land with tobacco and chillies, 
But in the first place the market value 
of these commodities had risen very much 
at the time when the decree-holder took 
possession, and in the next place it would, 
in my opinion, be very unsafe to rely upon 
the conduct of the decree-holder himself 
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after delivery of possession for the purpose 
of determining the question what use he 
would have put the land to, if he had obtain- 
ed possession at the proper time peacefully, 
for the conduct of the decree-holder during 
the period in which the amount of eom- 
pensation was under investigation would, no 
doubt, be governed by the consideration that 
his conduct would have an influence over 
the decision of the Court, and in fact in this 
case it had a determining influence. 

1 observe that the decree-holder offered no 
evidence as to whether his cultivation of 
tobacco and chillies was profitable to him 
or not; and it is notat all improbable that 
having regard to the fact that his residence 
was 26 miles away and that he had no 
ordinary staff on the spot, the cultivation of 
these commodities:was not profitable; they 
require careful and detailed attention and 
close supervision. Iam, therefore, of opinion 
that the learned Subordinate Judge was 
wrong in awarding these large sums on 
account of tobacco and chilli cultivation. 

In regard to the assessment of mesne profts 
on account of country crops, it appears from the 
Commissioner’s report that the income from 
the cultivation of such crops in 1312 by persons 
resident on the spot was Rs. 9. The learned 
Subordinate Judge thinks this estimate too 
low, but it is difficult to say upon what 
evidence he has rejected the assessment 
made by the Commissioner who had the 
opportunity of visiting the spot. No doubt 
occasional plots of Jand in the neighbourhood 
have been sold or let at very high rates 
but this is frequently the case in lands in the 
neighbourhood of indigo cultivation where 
every deposit of seeth upon the soil adds 
to the saleable and lettable value of land. 
Having regard to the fact that the decree- 
holder was a purchaser at an execution sale 
and that he resided 26 miles away and not 
on the spot and that any particular soil 
fertility was probably due to the enterprise 
and the capital of the factory, Iam of opi- 
nion that it would be doing justice to the 
parties if I award an all-round rate of Rs. 9 
‘a bigha per year. This rate would be reduced 
to Rs. 4-8 for the years 1814 and 1316, 
the first being a year of flood and the latter 
a year of drought; the interest to run from 
the end of each year at the rate of 12 
per cent, per annum up to the date upon 
which the decree-holder obtained possession 
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and at the rate of 6 per cent from that 
date up to the date of realization. 

The result is that thedecree-holder’s Appeal 
No. 525 of 1914 will-be dismissed; the judg- 
ment-debtor’s Appeal No. 400 of 1914 will 
be decreed in part. The costs in both 
Courts to be in proportion to success, 

The Commissioner in this case, Babu 
Radha Krishna Dutt, was permitted by the 
Court to charge over one thousand rupees 
for his services. His enquiry lasted from 
the 20th of March 1912 to the 26th Angust 
1913; he charged for 11 days spent on 
writing out hig final report: 37 days were 
occupied in examining the witnesses of 
the decres-holder, the progress made each 
day being very small, 39 days were occupied 
in examining - the judgment-debtor’s wit- 
nesses, the progress being equally dilatory, 
13 days were occupied in arguments. Iam of 
opinion that this procedure involved a 
scandalous imposition upon the parties, 
The Subordinate Judge should not have per- 
mitted it, 

I observe that the judgment-debtor com- 
plained of this imposition but without any 
redress. I would commend this portion of 
the judgment to the attention of the District 
Judge and ask him to take measures to 
see that Commissioners are better controlled 
both in respect of the conduct of their 
enquiries and in regard to the charges they 
make. In particular the accounts submitted 
in future by Babu Radha Krishna Dutt 
should be carefully scrutinised. 

The judgment-debtor has been made to 
pay the entire Commissioner’s fee. I am 
of opinion that the decree-holder should 
refund half this sum to the judgment-debtor, 

Roz, J.—I agree that Appeal No. 525 
should be dismissed, and Appeal No. 400 
decreed in part. 

When mesne profits are to be ascertained 
the Court should consider what a man of 
average intelligence and ability could, in 
the decree-holder’s position, have done with 
the property.. The lands had been for. 
fifty years under cultivation by the factory 
ploughs. They were true zerat lands. Such 
true zerat lands are very highly prized. It 
was not likely that the new proprietor 
would destroy their character by leasing 
them at the rate prevailing in the village, 
He would either cultivate the lands himself 
or let them at something far in excess qf 
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the prevailing rate, and not greatly below 
the profit which he would expect from khas 
cultivation. 

To ascertain the expected profit it is 
useful to examine the plaintiffs original 
Claim, the claim on which he thonght it 
prudent to pay Court-fees. This is a claim 
for the profits of 1312, It amounts to 
Rs. 1,094 in the two-thirds share. The decree 
for 1317 is for Rs. 1,868 and the decree for 
1316 at the same rate. The suggestion 
that the decree-holder would have made 
in 1316 and in 13,7 nearly twice 
the profit he anticipated in 1312is on the 
face of it contrary to the whole principle 
upon which mesne profits should be ealculat- 
ed. I would assess profits upon the orops 
which in his original slaim the decree-holder 
suggested that he would have grown if allow- 
ed possession without litigation. These crops 
are makas and jowkerai not wheat nor chilli; 
nor tobacco. The Commissioner’s valuation of 
these crops is Rs. 655-11-3 in the sixteen- 
annas share or Rs. 9 per bigha in that share. 
I can see no reason why this sum should be 
enhanced as if has been enhanced by the 
learned Subordinate Judge. I would accept 
the estimate made by my learned brother. 

I concur in the order proposed in regard 
to interest and costs. 

I associate myeslf completely in the 
condemnation recorded by my learned brother 
of the scandalous charges made by Babu 
Radha Krishna Dutt. 

Appeal No. 525 of 1914 dismissed : 
Appeal No, 400 of 1914 allowed in part, 





ALLAHABAD HIGH COURT. 
Civit Revision No. 185 o 1916. 
February 17, 1917. 
Present:—Justice Sir P. O. Banerji, Kr., 
RIFAQAT HUSAIN~—Prainrivr— 
ÅPPLICANT 
VETSUSE 


Musammat BIBI TAWABF— Derenpant— 


Opposite Parry, 

Civil Procedure Code (Act V of 1908), 5. 2, O. LX, r. 
18-—~Decree, order dismissing appeal for default, whether 
amounts to—Application to set aside ex parte decree 
after dismissal of appeal, maintainability of. 

Where an appeal is ordered to be dismissed for 
default the order does not amount to a decree and the 
decree of the Court of first instance is not superseded 
by it, nor does it merge into it. [p. 520, col. 1.] 

Gajraj-Mati Tewarin v. Shami Nath, 36 Ind. Cas. 307; 
14 A. L. J. 853; 89 A.13; and Abdul Majid v, Jawahir 
Ta, 23 Ind. Cag, 649, 86 A, 350; 16 Bom, L. R. 305; 
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12 A, L. J, 624; 19 0, L.J. 623; 18 O. WN. 963; 27 
M. L. J. 17; 16M. L. T. 44 (1914) M. W. N. 485; 1 L. 
W. 483 (P. C), followed, 

Therefore, where an appeal against an ew parte 
decree is dismissed for default, the first Court is 
competent to entertain an application to set asido 
the ex parte deoree. [p. 520, col. 2.] 


Civil revision against the order 
District Judge, 
August 1916, 

Mr. Kailash Nath Katju, for the Appli- 
cant, 

The Hon'ble Mr. Narayan Prasad Asthana 
for the Respondent, 

JUDGMENT.—The circumstances out of 
which this application for revision arises are 
these. The plaintiff-applicant brought a suit 
against Musammat Bibi Tawaef and two other 
persons for restitution of conjugal rights. 
On 18th December 1915 the case was taken 
up for hearing. The other two defendants 
appeared and filed a written statement but 
the plaintiff exempted them from the claim. 
Musammat Bibi Tawaef did not appear and 
against her an er parte decree was passed on 
that date. On 3rd January1916 she preferrec 
an appeal to the District Judge from the 
decree passed against her, and on the l16th 
of that month she made an application to 
the Munsif in whose Court the suit had 
been filed to have the eg parte decree set 
aside. On the llth May 1916 the appeal 
preferred by the Musammat was dismissed 
for default and an application to have the 
dismissal set aside was rejected on the 11th 
of June 1916, After that the Munsif took 
up the application filed by Muxsammat Bibi 
Tawaef to have the ex parte decree set 
aside, and on.30th June 1916 he dismissed 
the application on the ground that as an 
appeal had been preferred from the decree 
the application could not be heard. He 
relied on the decision of this Court in 
Mathura Prasad v. Ramcharan Dal (1). 
An appeal was preferred from this order 
and the learned District Judge allowed the 
appeal, set aside the decision of the Court 
below and held that there were sufficient 
grounds for restoring the suit. It sent back 
the case to the Court of first instance for 
trial upon the merits, From this order of 
the District Judge the present application 
has been preferred. 

I doubt very much whether this applica- 
tion comes within the purview of section 


of the 
Mainpuri, dated the 5th 
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115 of the Code of Civil Procedure, but 
on the assumption that it does, I think the 
application must fail on the merits. The 
learned Vakil who has appeared for the 
applicant has cited a number of rulings in 
support of his contention that where an 
appeal has been preferred from a decree and 
the appeal has been decided by an Appellate 
Court, an application by one of the parties 
to the suit to have the decree set aside 
on the ground that it was passed es parte 
against him and he had sufficient reasons 
for not appearing on the date of hearing 
could not be entertained. Those rulings, to 
which I need not refer for the purposes 
of this judgment, are based on the ground 
that when an appeal has been preferred 
and heard from the deeree of the Court 
of first instance, the decree of that Court 
becomes merged in the decree of the Appellate 
Court and consequently an application to 
have the decree set aside cannot be main- 
tained in the Court of first instance, the 
decree of that Court having been supersed- 
ed by the decree of the Appellate Court. 
The point was fully discussed in an elaborate 
judgment by Mr. Justice Sundar Lal in 
Gairaj Matt Tewarin v. Shami Nath (2). 
In my opinion all these cases are inappli- 
cable to the present case, inasmuch as the 
appeal to the lower Appellate Court was 
dismissed for default and fhe decision of 
that Court did not amount to a decree. By 
the .definition of the word “decree” as given 
“in section 2 of the Civil Procedure Code 
it does not include “an order of dismissal 
for default,” As the Appellate Court ordered 
the appeal before it to be dismissed for de- 
fault, that order is not a decree, and as it 
is not a decree, the decree of the Court 
of first instance was not superseded by it 
and did not merge in it. This alone is 
sufficient for the disposal of this case. I 
may also add that in Abdul Majid v. Jawahir 
Lal (8) their Lordships of the Privy 
Council held that the dismissal of an appeal 
to the Judicial Committee for want of pro- 
secntion did not render the order of His 
Majesty in Council a decree in the cause, 
The principle of that ruling also applies to 

(2) 36 Ind. Cas. 307; 14 A. L. J. 853; 39 A. 18. 

(3) 28 Ind. Cas. 649; 36 A. 360; 16 Bom, L. RB. 398; 
ee 19 C. L. J. 626; 18 C. W. N. 968; 27 


M. L. J. 17; 16 M, D. T, 44; (1914) M. W. N. 485; 
1 L. W. 483 (P.O). 
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the present case. The lower Appellate Court 
was, in my opinion, right in holding that 
the Munsif ought to have entertained and 
decided the application made by Musammat 
Bibi Tawaef to have the er parte decree 
passed against her set aside. Ib appears 
that in the Court of first instance both 
parties gave evidence and, therefore, the 
learned Judge, was competent in the appeal 
before him to consider that evidence. He 
came to the conclusion that there was 
sufficient ground for the non-appearance of 
Musammat Bibi Tawaef at the hearing of 
the suit. He was, therefore, justified ‘in 
setting aside the order of the Court of first 
instance and directing the case to be restor- 
ed to the file. 
I dismiss the application with costs. 
Application dismissed. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Appean No, | or 1916. 
December 12, 1916. 

Present: —Mr. Holms, S. M. 
BHAGWAN DIN AND OTHERS — 
PLaIntTipys——APPELLANTS 
VETEUS 
SHANKAR PRASAD AND oTHERS—— 
DEFENDANTS— RESPONDENTS, 

Landlord and tenant--Adverse possession—Squatter 
— Proprietary title, assertion of Possession, cultivating. 

The mere cultivation of patti land is consistent 
with a claim tobe a tenant ora proprietor, or with 
the fact of the cultivator being a mere squatter. In 
order that such cultivation should amount to adverse 
possession, there must be a distinct assertion of 
proprietary title. A mere squatter or intruder who 
does not set up any claim ofright cannot plead 
adverse possession [p. 521, col. 1.] 

Mere cultivating possession does not necessarily 
imply any claim to proprietary right. [p. 52), col. 1.] 

Second appeal from the order of the 
Officiating Commissioner, F'yzabad Division, 
dated the 1&th July 1914. 

JUDGMENT.—The appellant sets up a 
claim to be proprietor by adverse possession, 
In his statement he referred to some claim 
under a partition and under a map, but this 
claim is not pressed and there is no evi- 
dence of any kind adduced to establish it, 
So far as the record shows, he is a co- 
sharer in the village but not in the patti 
in which the land in suitis. The position 
taken up by his Counsel is a wide one. He 
argues that any one who cultivates land in a 
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patit belonging to others for which he pays 
no rent has, after twelve years, a title to 
hold as proprietor by reason of adverse posses- 
sion. This is a very wide claim, Babu 
Sat Narain Prasady, Ram Kumar (1) is to some 
extent against it, though the question of 
adverse possession was not sonsidered in that 
decision; but, if the Board considered that 
the conclusion was not justifiable that a 
squatter who had managed to conceal his 
cultivation from a landholder for twelve 
years had occupancy rights, if seems prob- 
able that the Board would not have regard- 
ed ag justifiat'’e a wider conclusion that 
such a squatter had proprietary rights. Had 
the appellant during his period of ocenpa- 
tior set up a claim to proprietary rights, 
he might have established his case, but 
there is nothing whatever to show that up 
till the time of the plaint any claim of 
proprietary right was set up, and _ the 
absence of any evidence to support if indi- 
cates that even then it was not a bona fide 
claim. The mere cultivation of palt: land 
is consistent with a claim to he a tenant or 
a proprietor or with the fact of his being a 
mere squatter. It has been held that a mere 
squatter or intruder who does not set up any 
elaim of right cannot plead adverse posses- 
sion. The appellant relies on a maxim 
that possession is prima facie adverse. Had 
the -possession of the land by the appel- 
Jant been in any way proprietary possession 
guch as would be evidenced by collection 
of rent from former tenants or by payment 
of Id@nd revenue, the case would have been 
different. His possession was cultivating 
possession which did not necessarily imply 
any claim to proprietary right and, as I 
noticed above, it was not till the present 
plaint that any such claim was eet up. 

I see noreason to differ from the decision 
of. the lower Courts and dismiss the appeal 
with costs. 


Appecl dismissed. 
(1) Selected Decision No. 3 of 1910, 
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521 
PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decres No, 2296 
or 1915. 
March 13, 1917. 

Present:—Sir Edward Chamier, Kr., Chief 

Justice, and Mr. Justice Sharfnuddin. 
~- Thakur PITAMBAR SING H——PLAINTIFE 

— APPELLANT 
VETSUS 
KHAGO KUMBAR AND orners— 


DEFENDANTS— RESPONDENTS. 

Chota Nagpur Tenancy Act (VI of 1908), s. 41— 
Thekadayr, right of, to make settlement—Non-occupancy 
tenant, ejectment of, on surrender of theka, 

A thekadar is entitled to make an ordinary sottle- 
ment with tenants nnder the Chota Nagpur Tenancy 
Act and confer upon them tho status of non-ocen. 
pancy raiyats. [p. 522, col. 1.] a 

On the surrender of his lease by the thekadar, such 
a non-oceupancy raiyat is not liable to eajectment by 
the landlord except on one of the grounds stated in 
a 41 of the Chota Nagpur Tenanoy Act. [p. 622, 
col. 2. : 


. Appeal from a decision of the Judicial 


Commissioner, Chota Nagpur, dated the 
14th July 1915. 


Messrs. Karunamoy Bose, Sakti K. Bhatta- 


for the 
Appellant. 


Mr. Murari Prasad, for the Respondents. 


JUDGMENT. 


Cuamigr, O. J.—This appeal arises ont 
of a suit brought by the appellant for 
possession of 55  bighas of land. The 
Munsif decreed the claim in full but his 
decision was reversed by the Judicial 
Commissioner. The land in suit is admit- 
tedly the property of-the plaintiff. It lies 
in a village which wos held for about 
20 years in theka by one Meghu. Meghu 
died and in September 1909 the plaintiff 
gave the village in theka to defendant No. 
5, a descendant of Meghn, fcr one year, 
Defendant No. 5 had two minor brothers 
who are defendants Nos. 6 and 7, and it 
may be assumed that the theka was granted 
to defendants Nos. 5—7. In February 1910, 
that is during the year for which they 
had taken the village, defendants Nos. 5-7 
settled 54 dighas in suit with defendants 
Nos. 1--4, A salami of Rs. 300 was paid 
and defendants Nos. 1—4 agreed to pay 
an annnal rent of Rs. 12. Two or three 
months later defendants Nos. 5— 7 surrendered 
the theka, The plaintiff's case is that the 
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` settlement of the land with defendants 
Nos. 1—4 was fraudulent and collusive, that 
is to say, that defendants Nos. 5—?7 colluded 
with defendants Nos. i1—4 to cause loss 
to the’ plaintiff. The plaintiff maintains 
that he is entitled to disregard the settle- 
ment and to take actual possession of 
the land. The first Court found that the 
settlement was collusive and fraudulent. 
On appeal the Judisial Commissioner held 
that whatever may have been the motives 
‘of defendants Nos. 5—7, there was nothing 
to show that defendants Nos. 1—4 had joined 
in a fraud of any kind and, therefore, 
they were entitled to retain possession of 
the land. In fact it would appear that 
it was the opinion of the Judicial Com- 
missioner that if there was any collusion 
at all in the case it was between the 
plaintiff and “the defendants Nos. 5—7 who 
almost immediately after settling the land 
with defendants Nos. 1—4 surrendered the 
theka. The document by which the settle. 
ment was made with defendants Nos. 1—4 
has been read to us. It recites that 
defendants Nos. 5—7 held the village as 
thekadars. Defendants Nos, 5—¥ claim in 
this document to be entitled to the land now 
in question as khunt-khatitdars. That claim 
is untenable and has not been put forward 
in the present case, The Judicial Qom- 
missioner has found that the land in 
question was bakesht land and might 
properly have been dealt with by defend- 
ants Nos, 5—7 as thekadars. The document 
purports to confer an occupancy right 
upon defendants Nos. 1-4. It is conceded 
that defendants Nos.-b—?7 had no authority 
to confer an occupancy right in the land 
on defendants Nos. 1~4. The only question 
is, whether defendants Nos. 1—4 are entitled 
to retain possession as ratyats notwithstand- 
ing that defendants Nos, 5-~7 claim to be 
entitled to rights in the land which they 
did not possess and purported to confer 
upon defendants Nos, 1—4 a right which 
they had no authority to confer. There 
can be no doubt that defendants Nos. 5—7 
were entitled to make an ordinary settle: 
ment with defendants Nos. 1—4 as non- 
occupancy tenants and it appears to me 
that the settlement which they made took 
effect as such, that is to say, that defend- 
ants Nos. 1—4 became non-oceupancy razyats 
of the land, The plaintiff appears to haye 
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given them notice to quit but under section 
4l of the Chota Nagpur Tenancy Act a 
non-occupancy rayat is not Hable to eject- 
ment except on one of the grounds stated 
in that section. It is not suggested that 
any one of the grounds stated in that 
section has been made out in the present 
case and, therefore, it appears to me that 
the plaintiff is not entitled to a decree 
for possession of the land. There has been 
no finding on the question whether the 
rent payable by the defendants Nos, 1—4 
is a fair and equitable rent or not, but 
if if is not it would appear that the 
plaintiff has his remedy under Chapter 
VI of the Act. I would hold that although 
defendants Nos. 5—-7 had no authority to 
confer occupancy rights on defendants Nos. 
1—4 the latter are entitled to retain posses- 
sion as non-occupancy tenants and I would, 
therefore, dismiss this appeal with costs. 
SHaRFUDDIN, J.—l agree. ` 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees Nos. 1218 
To 1221 or J915. 

February 14, 1917, 
Present:—Mr. Justice N. R. Chatterjea And 
Mr, Jastice Newbould. 

SURJA DATTA SARMA DOLOI—~ 
PLAINTIFF— APPELLANT IN ALL 
VEFEUS 
In No. 1218 
EKADAHIA KOCH AND ANOTHER— 
DEFENDANTS-—— RESPONDENTS 

~ In No. 1219 
LAKHIRAM THAKURIA — DEFENDANT 
— RESPONDENT 
In- No. 1220 
SONI KOLITA AND ANOTHER— 
DEFENDANTS— RESPONDENTS 

In No, 1221 
BHOKHURA KOCH—Derenpaxr 


~ RESPONDENT. 

Hindu Law —Manager of temple, power of, to commute 
rent—Burden of proof—Limitation Act (IX of 1908), 
8, 28, Sch. I, Art. 120,— Suit to set aside commutation 
and to recover full rent— Recurring rightTimita? iat 
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The defendant held certain Jands belonging to 


a temple at half the Government rates and was ' 


also liable to render certain personal services. A 
former manager of the temple commuted the 
services into a money-rent of one rupee only. The 
plaintiff, who became the manager ten years before 
the suit, claimed the. personal services which the 
defendant used to render or in the alternative 
full rent for the lands. 

Held, (1) that the power of a Doloi or manager 


of a temple being similar to that of a manager - 


for an infant heir, it was incumbent upon the 
defendant to show the existence of some special 
circumstances of necessitv justifying the arrange- 
ment which was made between him and the former 
manager: "p. 524, col. Ij 

(2) that if that arrangement was a temporary 
one and as a matter of convenience, the suit 
would not be barred, if brought within 12 years 
of the denial of the plaintiff’s right to set aside 
the arrangement, inasmuch as the claim of the 
plaintiff in the suit was either to assess rent, 

‘which was a recurring right, or to enhance the 
rents [p. 524, col. 1.] 

(3) but that if the arrangement was a permanent 
one, and the rent was fixed in perpetuity, thon it 
would amount to the creation of a permanent tenure at 
a fixed rent by a shebait, and unlessit was set aside 
by the plaintiff within six years of his succession as 
manager of the temple. his suit for the full rent or the 
perronal services would be barred by limitation under 
Article 120 of the Limitation Act. [p. 624, col. 1.) 


-Apveals against the decrees of the Sub- 
ordinate Judge, Goubati, in Assam Valley 
Distriats. dated the 4th December 1914, 
reversing that of the Assistant Commissioner 
and Munsif, Gouhati, dated the 31st of March 
1913. 


FACTS of the case appear from the judg-- 


ment. ; < 

Babu Mohendra Nath Roy, (with him 
Babus Amarendra Nath Bose and Monmotha 
Noth Roy), for the Avpellant.—The suit is 
not barred by limitation: Abhiram Goswami 
Mohant v. Shyama Oharan Nandi (1). 


The cause of action is a recurrent one in 
this case: section 23 of the Limitation Act. 
Article 131 applies in the present cases. 

Referred to Maharajah Dheraj Mahtab 
Ohand Bahadoor v. Ohittro Ooomaree Bibee 
(2), Jotindra Mohan Tagore v. Ohandra Nath 
Safut (3), Barhamadat Missir v. Krishna Sahay 
(4), Sakharam Hari v. Laemipriya Tirtha 


(1) 4 Ind. Cas. 499; 10 0. 
11 Bom. L. R. 284; 19 M. L, 
W.N.1(P. 0). 

(2) 16 W. R. 201. 

(3) 6 C. W. N. 360, . 

(4) 20 Ind. Cas. 910; 18 C, W. N. 466, 


L. J. 284; 87A. L. J. 857; 
J. 580; 36 O. 1008; 140, 
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Suamt (5), Jagannatha Pandiaitar v. Muthia 
Pillar (PY. 

Babu Wehatorh Chandra Chakrohurtn (with 
bim Mr. N. 00. Brrdalot). for the Resrond- 
ents. T'he lease granted by the former Doloi 
is a permanent one. 

The Jand for which service was required 
is not in existence. 

The rause of action is not a recorrent 
one. Sertien 23 or Article 181 does not 
apply in the ease, 

Article 120 applies, because there is no 
other Article, 

Distinen*shed Maharajah Dherad Mahtab 
Chand Rahadoor vw. Chittro Oonomaree Ryihee 
(2), Jotindra Mahan Tagore v. Chandra Nath, 
Sofut (3). Barhamadat Missir v. Krishna 
Sahay (4), Sakharam Rari vy. Larmipriya 
Thirtha Swami (5), Jogannatha Pandioiiar y. 
Muthia Pilai (6). as the faota in these caseg 
are different from those in tbe present 
case. 


JUDGMENT. .—The vlaintiff ag the Dolo 
or manager of a temple brought the suit, 
ont of which this anneal arises, for a dea- 
slaration that the defendant waa Jiahle to 
render certain personal services or jin the 
alternative to pay full rent for the landg 
held hy him,and for realisation of rent at 
the full rate. 

Tt appears that the lands, held by the 
defendant, were of two descriptions, viz., 
bhogdant and paikan. For the former 
the defendant pavs rent at balf the Govern- 
ment rates and supplies materials for 
bhog of the deity on certain oceasions in 
the year. It is found that there has been 
no breach of the conditions on which the 
bhogdant lands are held, and so far ag 
these lands are concerned the plaintiff’s 
suit must fail. The other class of lands, 
mz, paikan lands were originally held at 
half the Government rates,and the tenant 
used to render certain personal services. The 
former manager commuted the services 
into a money-rent of one rupee only, but 
the present manager (who became the 
manager about 10 years before the suit) 
gave a notice to the defendant calling upon 
him either to render personal service or 
pay full rent. The learned Subordinate 
Judge held that it would not be “fair to 

(5) 5 Ind. Cas, 869; 34 B. 349; 12 Bom. I, R, 157. ] 

(6) 14M, uT 477. 
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throw on the defendant the onus of proving 
that the arrangement by whioh the per- 
sonal services were commuted to a fixed 
money payment was equitable and was 
necessitated by the circumstances.’ Bat 
the power of a Doloi or manager of a temple 
is similar to that of a manager for an 
infant heir, and it is upon the defendant 
to show the existence of any special circum- 
stances of necessity justifying the arrange- 
ment. 

It is stated on behalf of the respondent 
that the tenant had to render  persenal 
service by cultivating certain landa in the 
khas possession of the temple, and that at 
the time of the commutation of the rent, 
those khas lands were settled with others 
at full rent and there being no other khas 
lands for which personal service conld be 
rendered the services were commuted’ into 
payment of money-rent. These matters, we 
think, should be gone into by the Court 
below. l 


The next question is whether the Court 
below is ‘right in holding the suit to be 
barred ‘by limitation under Article 120 of 
the Limitation Act. Now, if tke arrange- 
ment was a temporary one and as a matter 
of convenience, we do not think that the 
suit would be barred as the right to assess 
rent is a periodically recurring one and the 
right was denied within 12 years. Nor 
would it be barred if the claim is one for 
enhancement of rent. If, however, thea 
arrangement was a permanent one, and the 
rent was fixed in perpetuity, if would stand 
in the ‘same’ position as the creation of a 
permanent tenure at a fixed rent by .a 
‘shebatt, and in such: a case: the arrange- 
ment’ would have to be set aside by the 
gsneceeding manager before the full rent 
can “be assessed. In that case the right 
to set aside the arrangement first accrued 
when the plaintiff snueceeded as manager, 
and cannot: be said to be a periodically 
recurring right, and the snit, not having 
been brought -within 6 years, would be 
barred under Article 120-as it is nota suit 
for possession coming under Article 144, 


The case is accordingly sent back ‘to the 
lower Appellate Court for a fresh decision 
according to law, having regard to ‘the 
observations made above. If the’ claim in 
respect of the paikan lands be held te be 
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well founded and not barred by limitation, 
the Court below will determine what those 
lands are and make a decree aceordingly, 
as -it appears that those lands are mixed up 
with the bhogdonz lands in the schedule to 
the plaint. The claim in respect of the 
bhogdant lands will be dismissed in any 
case. Costs will abide the result. 

This judgment governs the three other 
appeals, 

Cases sent ‘back. 





ALLAHABAD. HIGH COURT. 
Crvit. Revision No. 143 or 1916. 
February 8, 1917. 
Present:—Justice Sir George Knox, KT. 
SHEO CHARAN LAL -APPLICANT 
PETRUS 
TAJ ‘BHAI ALI BHAT anD T 
Opposite PARTIES. 

Civil Procedure Code (Act V of 1908}, s. 20—Contract 
Act {IX of 1872), s. 48—-Sale of goods by sample—Place 
of confract and delivery different—Delivery, whether 
part of contract—Goods Jound defective and at variance 
with sample—Suit for damages— Cause of action= Jurig. 
diction, 

A contract for the sale of goods by sample was 
entered into in Bombay and the seller was directed 
to send the goods to the buyer’s address at Allahabad. 
Plaintiff alleged that when the goods reached him 
at Allahabad they were found to be defective and at 
variance with the approved samples. He sued defend- 
ant for damages in the Court of Small Causes at ANeha- 
bad. The Judge of the Small Cause Court, without 
taking any evidence, held that he had no jurisdiction 
to try ' the suit inasmuch as the contract was completed 
at Bombay, and.returned the plaint for presentation 
in the proper Court: 

Heid, that he should have taken evidence as to 
whether the place of delivery was an essential parl of 
the contract or not, under section 48 of the Contract 
Act. [p. 525, col. 1 sd 


Civil -revision from .an'order of tthe Judge 
of Small Causes, -Allahabad, dated the 23rd 
May 1916. 

Dr. Surendra Nath Sen, for the Applicant. 

‘Mr. O. M. Chiene,-for the Opposite: Parties. 


‘JUDGMENT,.—This application for revi- 
sion arises out of a süit instituted in - the 
Court of Small Causes at’ Allahabad on the 
25th of March 1916. The applicant is ohe 
Baboo Sheo Charan Lal, resident‘of ‘Allahabad, 
the opposite parties are Taj Bhai'Ali Bhai 
and Sons, residents of Bombay. In addition 
tothe plaint which was filed jin* the case, 
the Court called upon the -parties to state 
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the case between them, vide rubkar, dated 
the 23rd of May 1916, and the Court in 
its, judgment says that it bases its judgment 
on admitted facts and that noevidence was 
taken.. Both in the plaint and in the rubkar, 
the plaintiff says that the defendant promis- 
ed to deliver goods of the sample approved 
by.. the plaintiff to Allahabad. The defend- 
ant on the other hand says that the con- 
fract took place at Bombay, the quality. of 
the goods was approved at Bombay, the 
price was paid at Bombay, and if any breach 
of contract took place, it took place at 
Bombay, where the goods were delivered to the 
railway authorities to be sent to Allahabad. 

The Small Cause Court Judge held that 
the suit was not cognizable by his Court, 
because the fact alleged by the plaintiff that 
he discovered at Allahabad that the quality 
of the goods was not up to the mark agreed 
upon was not sufficient to bring the cause 
of action to Allahabad. The contract was 
made at Bombay where it was complete, 
its breach can take place at Bombay only; 
the place of the discovery of the breach is 
of no consequence as the contract of sale 
was complete at Bombay. The only thing 
that remained was the delivery at the direc- 
tion of the plaintiff. The learned Judge should 
have taken evidence asto whether the place 
of delivery was an essential part of the con- 
tract; or not, ede section 48 of the Indian 
Contract Act of 1872. I set aside the order 


` returning the plaint and direct that the 


learned Judge take evidence upon this point 
and then proceed with the case or otherwise 
as may be decided upon after the evidence 
is takes, Costs will abide the event. 

Order set aside; Case remanded, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 551 
_ or 1915, 

March 12, 1917. 
Present:—Mr. Justice Richardson and 
Mr. Justice Walmsley. 
ROMESH CHANDRA DAS AND anoraer— 
PETITIONERS— ÅPPELLANTS 
versus 
Srimatt KAMINI SUNDARY DASYA 
AND OTHERS—Opposits Parry— 


RESPONDENTS. 
Succession Certificate Act (VII of 1839), s, 1, cl. (4), 
applicability of — Will, 


Where a testator by his Will disposed of only a, 


portion of his property aud gavo a contingout interest 
to his widow and widowed daughtors-in-law und a 
present interest to his daughter in some promissory 
notes aud after his death his natural heir, who did 
not claim under tho Will, applied fora succession 
certificate: 

Held, that there being no question of evading the 
payment of any duty or fee, clause 4, section 1, of the 
Succession Certificate Act did not prevent, before the 
contingency had arisen, the issue of the certificats 
in respect of the promissory note in which a contin- 
gent interest was granted by the Will; but that it did 
prevent the issue of the certificate in respect of the 
promissory note in which a present interest was 
granted by the Will to the daughter. [p. 628, col. 1.] 

Appeal against the order of the District 
Judge, Dacca, dated the 13th of September 
1915. 

FACTS material to the report will appear 
from the following petitions and the orders of 
the District Judge passed thereon:— 

The humble petition of Romesh Chandra 
Das and Jogesh Chandra Das, sons of 
late Babu Radha Ballay Das, residents 
of Dalbazar, Police Station Sutrapur, 
District Dacca, 

Most RESPECTFULLY Suewetu:— 

1. That the late Babu Rup Lall Das, 
zeminder and banker, paternal grandfather 
of your petitioners, a resident of Dalbazar, 
Dacca, died at Calcutta, on the 30th of 
November last. 

2. That the ordinary residence of the 


- deceased at the time of his death was his 


home at Dalbazar, in Dacca town, within 
the jurisdiction of this Court. 

3. That the deceased, at the time of 
his death, left the following near relations, 
besides your petitioners:— 

(a).—Noresh Nandini Dasya, a childless 
widowed daughter, residing in the 
same house and mess with your peti- 
tioners at Dalbazar, Dacca, 

(b).—Satyabala Dasya, a childless widow 
of a predeceased son Satyendra 
Mohan Das, residing in the same 
house and mess with your peti- 
tioners at Dalbazar, Dacéa. 

(c),—Ganada Sundari Dasya, widow of 
a predeceased son Radha Ballav 
Das, and mother of your petition- 
ers, residing in the same house and 
mess with- your „petitioners at Dal- 
bazar, Dacca. 

d. That your petitioners are the grandsons 
and the only legal heirs of the deceased, 
being sons of a predeceased son of his, and 
are majors. 
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5. That there is no impediment under 
section 1, sub-section (4), of the Act to 
the grant of this certificate applied for. 

6. The deceased executed a Will on 
29nd January 1912, which is his last Will, 
regarding the securities for which this 
certificate is applied for, but the provisions 


of the said Will, according to its terms, will 


not come into operation until the benefi- 
ciaries or apy one of them, who are the 
persons mentioned in sub-paragraphs (a) 
to (c) of paragraph 3 of this petition, have 
or bas separated in mess from your peti- 
tioners, and, therefore, the time, need or 
occasion for taking Probate of the said 
Will have not arrived, and the executors 
appointed by the said Will have declined 
to take out Probate of the same, and an 
application for Letters of Administration 
with the Will annexed filed by the widow 
of the deceased has been withdrawn by her on 
the ground that the time, need and occasion 
for taking out Probate have not yet arrived 
or arisen aud may never arrive or arise. 

7. That the securities with respect to 
which this certificate is applied for are 
described in the schedule annexed hereto and 
“ are of the total value of Rs. 73,000. 

8 That after issue of the usual notices 
or of any special notice of this application 
upon any persons that the Court may think 
necessary, thé. Court may be pleased to 
grant certificate under the Act in respect 
of securities specified in the schedule and to 
empower them to receive the interest and to 
negotiate and to transfer the said securities. 

9 That the amount of Court-fee already 
deposited by Musammat Kamini Sun- 
. dary Dasya, the applicant for Letters of 
Administration with the ‘Will annexed in 
Case No.—of 1915 of this Court and which 
application is already withdrawn, may be 
transferred to the account of your peti- 
tioners and may be credited towards the 
payment of the fees payable by them on 
account of this certificate as desired by the 
said Musammat Kamini Sundary Dasya also. 

10. That any other relief which “your 
honour may deem proper and equitable 
may be granted to your petitioners. 


And your petitioners, as in duty bound, 


shall ever pray. 7 
The particulars stated in this petition 


are true to the best of our helief and 
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information. We sign this verification to-day 
at our own house at Dalbazar. 

The llth August 1915, 

RAMESHCHANDRA Das. 
JAGESH ORANDRA Das.” 
The humble petition of Kamini Sundary 
Dasya, widow of late Babu.Rup Lall 
Das, a resident of Dalbazar, Dacca, 
Most RESPEGIFULLY SReWeaTH:— 

1. That your petitioner filed an appli- 
cation for Letters of Administration with 
a copy of the last Will of Babu Rup Lall 
Das annexed, andthe application is now 
pending disposal. 

2. That your petitioner now finds that 
it is not necessary to take out any Letters 
of Administration as the petitioner will 
have nothing to administer as long as the 
beneficiaries under the Will hve jointly 
in the same mess as they are now doing, 
aud the time and the occasion and 
the necessity for taking out Letters of 
Administration have not arrived or arisen 
and may never arrive or arise, ` 


3. That your petitioner considers it 
absolutely unnecessary now to take out 
Letters of Administration, and begs to 


withdraw from the application, and solicits 
the favour of your permitting her to with- 
draw from the petition and to direct 
that the said proceeding may be distontinued. 

4, That your petitioner has deposited a 
sum of Rs, 1,548 as Court-fee for grant . 
of Letters of Administration to her, and’ 
she is entitled to a refund of the same, 
and she prays that the amount may be 
grandsons Romesh (Chandra 
Das and Jogesh Chandra Das of Dalbazar, 
Dacca, or credited towards the payment of 
the fee payable by them for any certi- 
ficate that may now be granted to them 
under Act VII of 1889, and to the grant 
of which certificate to the extent of the 
securities covered by your petitioner’s ap- 
plication for Letters of Administration, 
amounting to Rs, 73,000, your petitioner 
hereby gives her consent. 

I, Kamini Sundary Dasya, hereby declare 
that the particulars stated in this- petition 
are true to my belief and information. I 
sign this verification to-day at my own house 
at Dalbazar, Dacea. 

KAMINI Sonpary Dasya.” 
“The District Judge passed on the 13th 
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September 1915 the following orders on 
the petition:— 

“The applicant wishes to withdraw her 
petition for Letters of Administration. The 
applicant is entitled fo withdraw, It ap- 
pears that the applicant may wish to apply 
again. It is probable that another sp- 
plication could, in any Court, be made; but 
as I am requested to do so, I dismiss the 
petition, but grant permission to apply again. 

As to the succession certificate, in my 
opinion it cannot be held that ‘a right 
cannot be established under a Will, for 
this Will makes every provision for the 
disposal of the securities. So long as the 
widows live with the family, the interest is 
to goto the family fund. If they separate 
the interest 1s to goto them. And after 
their death the capital is disposed of. There 
can be no succession certificate.” 

Babus Bepin Behart Ghose and Suresh 
Chandra Das, for the Appellants. 

Babu Jogendra Narain Mozumdar, for the 
Respondents. 

JUDGMENT. 

RicuarpDson, J.—This appeal arises out of 
an order of the learned District Judge of 
Dacca, dated the 18th September 1915. By 
that order the learned District Judge dis- 
missed an application for a succession certifi- 
cate in respect of certain promissory notes, 
on the ground that there was a Will relating 
to those notes and that the provisions of 
` clause (4), section 1, of the Succession Certifi- 
~ gate Act applied to the case. 

Mr. Bepin Behari Ghose has appeared for 
the appellant and contended that in the 
circumstances the ¢lause referred to has 
not the effect of preventing issue of a succes- 
sion certificate. 

The Will in question is dated 22nd January 
1912. The testator was a gentleman of 
considerable wealth and the Will relates only 
to a portion of the property which he left. By 
paragraph 5 of the Will, he gave his widow 
certain rights in respect of some of -the 
promissory notes in question. By paragraph 
12 he gave similar rights in respect of other 
of the promissory notes to his widowed 
daughter-in-law. By paragraph 20, he gave 
his daughter an interest in one of the pro- 
missory notes for Rs. 10,000. 

It appears that the widow in the first 
instance applied for Letters of Administration 


+ 
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with a copy of the testator’s Wal annexed. 
That application was made on the 6th July 
1915. On the 16th August 1915, she filed 
another petition withdrawing her application 
for Letters of Administration and consenting 
to the issue of a succession certificate to her 
grandsons, testator’s heirs, in respect of the 
securities mentioned in her previous applica- 
tion. The grandsons accordingly applied 
for a succession certificate and it is that 
application which has been dismissed in the 
Court below. 

The learned District Judge appears to 
have been of opinion that a right could be 
established to the promissory notes under the 
Will. He does not, however, indicate whe- 
ther in his opinion such a right could be 
established on behalf of the widow, or on 
behalf of the daughter-in law and the daugh- 
ter or on behalf of the grandsons. 

It has been contended before us by the 
learned Pleader for the appellants that regard 
being had to the terms of the Will, the rights 
conferred upon the widow and the 
daughter-in-law, leaving the daughter out of 
consideration for the moment, are merely 
contingent rights and that the sontingenay 
has not yet arisen which would entitle them 
to claim those rights. 

As regards the grandsons, it has been 
argued that they can establish no title 
underthe Will; and that any rights which they 
have, are rights to which they are entitled 
not under the Will but as the testator’s heirs, 

As regards the daughter, the interest given 
to her by the Will is in respect of one of the 
promissory notes for Rs. 10,000. It is not 
now disputed that the interest so given is a 
present interest to which a right might be 
established by the Will. 

We have not had the advantage of hearing 
any learned Pleader in opposition to the 
learned Pleader for the appellants, The 
widow is represented but she is on the side of 
the appellants. ` 

As we understand the matter, so far as the 
revenue is concerned, it makes no difference 
whether Letters of Administration ora succes- 
sion certificate is granted in respect of these 
promissory notes. There is no question of 
evading the payment of any duty or fee. The 
question is merely whether in the circum- 
stances the applicants should apply for Letters 
of Administration or for a succession certifi. 
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cate, Weare disposed to adopt the con- 
struction of the Will for which Mr. Ghose has 
contended and to ascept the view which he has 
pressed upon us that, in the circumstances, 
clause (4) of section 1 of the Succession 
Certificate Act does not stand inthe way of 
grant of a succession certificate to the appel- 
lants. 

That being so, the appeal is allowed. We 
accordingly set aside the order of the learned 
District Judge, except so far as regards the 
promissory notes in which the daughter is 
interested, and direct that a succession 
certificate be granted to the applicants in 
respect of the first eight promissory notes 
entered in the schedule of their application. 
The certificate- will be granted under sestion 8 
of the Act and will only empower the appli- 
cants to receive interest on the notice. 

Nothing that we have said in this judgment 
will be understood as preventing the widow or 
other persons interested from applying for 
Letters of Administration in respect of the 
Will, should a change of circumstances make 
such a course advisable in their interests, 

We make no order as to costs. 

WALMSLEY, J.—Il agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civi APPEAL No. 1772 or 1914, 
“January 3, 1917. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
BAIDRAM AND axnotHer—Derenpants— 
i APPELLANTS 

VErSUus 
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Evidence Act (I of 1872), 8. 92—Mortyaye with 
possession- Document, optionally registrable bul reyis- 
tered——Oral agreement—Eatrinsic evidence, admissibi-. 
lity of. 

A mortgage was made by the plaintif to tho 
defendant under which possession was agreed to be 
given of three items of property, viz., (1) a plot of 
land forming part of an occupancy holding represent- 
ed in the village map by field No. 386, (2) a number 
of scattered plots appertaining to the same holding, 
and (8) a residential house. The consideration for 
the mortgage was an advance of Rs.99. The deed 
was registered. In pursuance of the mortgage the 
mortgagee took possession only of plot No. 385 but 
later on he also took possession of another plot, No. 
1248 in tho village map, forming part of the samo 
occupancy holding and ropresenting au aroa of land 
roughly equivalent Lo the total arca uf the scattered 
plots comprised in the original mortguge-deed. Tho 
plaintiff alleged that this was the result of an oral 
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agrecmeout and ib was parb ol the said agreemeut that 
tho possession of the defendant over plot No. 1248 
should be in consideration of the original loan of 
Rs. 99. The plaintiff paid into Court Rs. 99 and 
claimed redemption of plots Nos. 385 and 1248: 

Held, that the plaintiff was entitled to lead ovi- 
dence to prove two facts, (1) that the possession of 
the defendant over plot No. 1248 was that of mort- 
gageo and had never been adverse to him, (2) 
thatthe right of the mortgagee to possession was 
terminated by the payment of Rs, 99 which had been 
duly tendered. [p. 529, col. 2.] 


Second appeal from the decision of the 
Subordinate Judge, Budaun, dated the 
20th August 1914, 


Mr, L, M. Banerji, for the Appellants. 


Mr. Kazlash Nath Katju, for the Respond- 
ent. 


JUDGMENT. 


Pigcoir, J.—This in an appeal by the 
defendants in a suit for redemption. The 
facts as finally ascertained, after an order 
of remand by this Court, may be stated 
as follows:—In the month of March 1875 
there was a mortgage by the plaintiff to 
the defendants, under which possession was 
agreed to be given of three items of property, 
namely, (1) a plot of land, forming part 
of an occupancy holding, now represented 
by field No. 885 in the village map, (2) 
a number of scattered plots appertaining 
to the same holding, and (3) a residential 
house. The consideration for the mortgage 
was an advance of Rs. 99, so that the 
mortgage-deed was not required by law to be 
registered. It was a document of which 
registration was optional; but as a matter 
of fact it was registered. The mortgagee, 
however, did not enter into possession of 
all the properties specified in the deed. He 
never tcok possession of the residential 
house or of the scattered plots; but of the 
property specified in the deed he took pos- 
session only of plot No. 385, This hap- 
pened in the month of July next following 
the execution of the mortgage-deed. In 
that very same month the mortgagee took 
possession of another plot, now No..1248 
in the village map, forming part of the 
Same occupancy holding and representing 
an area of land roughly equivalent to the 
total area of the scattered plots comprised 
in the original mortgage-deed. The posses- 
sion thus obtained over plot No. 1248 was 
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mortgage possession. It was recognised as 
such in the entries made in the village 
papers at the time, and it has been found 
by the Courts below to have been mort- 
gage possession and nothing else. In ths 
plaint as drafted, itis alleged that these 
transactions of the month of July 1875 
were the result of an oral agreement bet- 
ween the parties, and that it was a part 
of the said agreement that the possession 
of the defendants over plot No. 1248 
should be in consideration of the original 
Joan of Rs. 99 advanced under the contract 
of the month of March previous. The 
plaintiff paid into Court a sum of Rs. 99 
and claimed redemption of the two plots 
Nos. 385 and 1248, on the ground that he, 
having repaid the entire mortgage-debt in 
respect of which the defendants were hold- 
ing those two plots, was entitled to recover 
possession over the same. On these 
facts it is clear that the equities of the 
case are entirely in favour of the plaintiff, 
The mortgage-debt has baen satisfied and 
the plaintiff is entitled to recover possession. 

The decision of {the lower Appellate 


Court is, however, contested before us in 
second appeal and, as it seems to me, 
substantially upon two grounds, which 


require to be considered separately, One 
is that the facts as above stated have been 
ascertained in the Courts below by the 
admission of evidence which the plaintiff 
was not entitled to tender, by reason of 
the provision of section 92 of the Evidence 
Act (I of 1872). The other is that on 
the pħint as drafted, the plaintiff was 
not entitled to claim redemption of plot 
Nos. 1248, because the paragraph of the 
plaint in which the facts are set forth is 
so worded as distinctly to allege that- the 
defendant’s mortgagee possession over this 
plot was the result of an oral agreement 
in modification of the terms of the register- 
ed mortgage-deed of March 1875. 1 do 
not think that there is any real substance 
in the latter of these two points. The 
plaintiff based his cause of action on the 
broad facts that the defendants were in 
mortgagse possession over the two plots in 
suit, that the mortgage debt was no more 
than Rs. 99, and that there had bean a 
„ valid tender on his part of the whole of 
` this mortgage-debt. In reciting the facts 
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and circumstances under which the defend- 
ants came to be in possession of these 
two plots, the plaintiff may have expressed 
himself clumsily from a. legal point of 
view and laid himself open to the objection 
taken with regard to the provisions of section 
92 of the Hvidence Act; buat it does not 
seem to me that there can be any mistake 
in substance as to the nature of the relief 
claimed in the plaint orthe grounds upon which 
that relief is sought. It is not correct to say 
that the suit as brought is one for redemption 
of the mortgage of March 1875 and nothing 
else. It ig a suit for recovery of posses- 
sion by redemption of an existing mort- 
gage, in respect of two specified plots, 
based upon the recital of certain facts re- 
garding the manner in which the mort- 
gagees’ possession over those two plots 
commenced. There remains the more im- 
portant question as to the admissibility of 
the evidence from which the facts have been 
ascertained, 16 must be strictly borne in 
mind that the question is merely one of 
admissibility of evidence. There is nothing 
in the proceedings between the parties in 
the month of July 1875 obnoxious to the 
provisions of the Transfer of Property Ast. 
The plaintiff was perfectly entitled to mort- 
gage plot No. 1248 to the defendants by 
delivery of possession over the same, provid- 
ed the amount of the mortgage-debt thereby 
secured did not’ exceed Rs. 109. The 
question is whether the plaintiff is trying 
to prove. a subsequent agreement. to 
rescind or modify the contract embodied 
in the registered instrament of March 
1875. If the question now before the 
Court were as to the right of the defend- 
ants to mortgagee pj33a33i20 over the 
residential house or the scattered plots 
specified in the registered deed, it is possi- 
ble that different considerations would 
arise. 4 think, however, that the plaintiff 
was clearly entitled to lead evidenca to 
prove two facts, (1) that the possession 
of the defendants over plot No. 1248 was 
that of mortgagees and had never bsen ad- 
varse to himself, and (2) that the right of 
mortgages possession was terminated by the 
payment of Ri. 93 which had been daly 
tendered by him. Oa these grounds [ would 
dismiss this appaal with costs, including fees 
on the higher seale. 
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Warsa, J.—-I agree. I am glad that I 
referred the case to a bench of two Judges. 
But I think the argument has at any rate 
cleared the ground. I would only add that 
this case seems to me an excellent illus- 
tration of two principles, namely, that 
equity when clearly ascertained is stronger 
than the written word, so to speak, of 
the common law or codified law and, secondly, 
that scientific pleadings, that is to say, an 
accurate statement of the case in its inception 
is essential for ascertaining the real nature 
of the cause of action. Half the trouble 
in the case was caused by the way in which 
thé case was originally framed. One cannot 
foel any great surprise that the Munsif 
originally tock the view which he did. 

Br THE Court.—The appeal is dismissed 
with costs, including fees on the higher szale. 

Appeal dismissed. 





l PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decres No, 2028 
or 1914, 

February 22, 1917. 
Preseni:~Mr. Justice Mullick and 
Mr. Justice Jwala Prasad, 

Raja DURGA PROSAD SINHA— 
PLAINTIFF-—APPELLANT 

versus 
‘Thakur PRANKRISHNA SINHA AND 


OTHERS— DEF ENDANTS— RESPONDENTS, 

Hindu Law—Purchase in name of wife—Presumption 
as to ownership. 

Where a property is bought apparently by a wife 
and neither party has given evidence to show who paid 
the purchase-money, no presumption arises that the 
purchase was made by the husband inthe name of 
his wife. [p. 581, col. 1.] 

Bai Motivahoo v. Purshotam Dayal, £9 B. 306 at 

p. 814; 6 Bom, L. RB, 975; Parbati Dasi v. Batkuntha 
Nath Das, 22 Ind. Cas. 51; 16 M. L. T. 66; (1914) M. 
W. N. 42; 19 0. L, J. 12912 A. L. J. 79; 18 C. W, 
N. 428; 16 Bom. L, R, 101; 26 M. L. J. 248 (P. 0.), 
raferred to. 

Appeal from a decision of the Subordinate 
Judge, Manbhum-Sambalpur, dated the 
17th April 1914. 

Messrs. Pugh, Naresh Chandra Sinha and 
Sheshir Kumar Mitra, for the Appellant. 


Mr. Lal, for the Respond- 
ents. 
JUDGMENT,.—This second appeal arises 


out of a suit brought by Raja Durga 
Prasad Singh of Jbaria for resumption of 
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a half share in Mauza Poras Banya. The 


- Subordinate Judge decreed the suit but the 


Additional District Judge dismissed it, in 
part. Hence the present second appeal! by 
the plaintiff. 

The plaintiff's case is that Raja Sangram 
Singh purchased the whole village in exe- 
eution of a rent-decree in 1838, that he 
gave a khorposh of half to his son 


Nandkishore by his wife Tara Kumari, and 


the other half to his son Brij Bihari 
by his first wife Gobinda Kumari, and 
that on the death of Brij Bihari his 
khorposh was resumed by Sangram Singh's 
successor Raja Udit Narain and re-granted 
to Kunj Behari, the son of Brij Behari. 

The defendant No. 5, who alone contests 
the suit before us, claims as the widow 
of one Haradhon who was purchaser in 
execution of a mortgage-decree against 


Kunj Behari. The learned Subordinate 
Judge finds that the property © was 
originally a mokarart and that Sangram 
Singh brought the property to sale in 


execution of a money-decree at which his 
wives Gobinda Kumari and Tara Kumari 
with their own money purchased each a 
moiety sbare and that upon the death of 
Tara Kumari Nandkishore’ inherited half 
while Gobinda Kumari’s has now 
devolved upon Kunj Behari. -. 

The. learned Additional . District Jdu 
further finds that Kunj Behari’s father 
Brij Behari was liable to pay only half 
the rent reserved: upon the mokarari 
namely, Rs. 167- 15-10 and that Sangram 
Singh granted asa khorposh allowance this 
reserved rent to Brij Behari. 


One of the questions for determination 
before: the learned Additional ae Judge 
was whether the purchase of Sangram 
Singh was made in his own behalf in the 
names of his two wives or whether his 
two ‘wives were independent purchasers, 
He has answered this question in favour 
of his wives.. On the other hand Mr. 
Pugh on behalf of the appellant argues 
before us that the learned Additional 
District Judge has arrived at his: finding 
merely upon inferences which do not follow: 
from the facts established. | 
he learned Additional District Judge 
has gone in great detail into the evidence’ 
before him and come to the finding that 
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the- purchase’ was not benam?. On the other 
hand, Mr. Pugh contends that in India 
neta a property is bought apparently by 
a wife and where neither party has given 
evidence to show who paid the purchase- 
money, the presumption arises that the 
purchase was made by the busband in the 
name of the wife. He relies for this proposi- 
tion on Bar Motivahoo v. Purshotam Dayal (1), 
but in that case there was a clear finding that 
the husband notwithstanding the apparent 
purchase by the wife ‘had continued in 
possession of the property, 

Mr. Pugh next relies upon the judg- 
ment of their Lordships of the Privy 
Counsil in Parbati Dasi v. Baikuntha Nath 
Das (2). In that case the purchase was 
in the name of a son and both the lower 
Courts in India found that there was no 
evidence that the.son had any separate 
funds, and their Lordships held that in 
these circumstances in the absence of such 
evidence the presumption was clear and 
decisive that the property was acquired by 
the father in the name of the son. That 
case, however, has no application here. 
That case apparently proceeded upon the 
presumption which attaches to all joint 
families in which a son is a co-parcener 
with his father. 

In the case before us. the- wives were 
not necessarily the co- -parceners, _of their. 
husband and there was no presumption that 
every property standing in the name of 
the wife . was joint property in which in 
the ahsence, of. other evidence the husband 
would, have.a shure. Moreover, the learned 
Additional | District Judge is of opinion 
that the wives had separate property. In 
these circumstances the onus which rested 
upon the plaintiff to show that the wives 
were not the real purchasers of the property 
has, in our opinion, not been discharged. 


Mr. Pugh’s next argument is that if 
the: wives had purchased in their own right. 
Kunj Behari. would. have got one-fourth. 
of. “the. mokararz, .and-. not: onebalf...Thig. 
paint: .daes not seem .to ‘have. been litigated 
in any of the Courts ‘below .andi.-we. are: 
only: able. to .conjeature how..Kunj . Behart: 
came.: in fact to. be ‘in’. possession of the: 

(1) 29 B- 306 at p. 31436 sila L. R. 975,0 Dese 

(2) 22 Ind. Cas. 5l; 15 M. L. T. 66; (1914) M. W. 


N.43; 19 C. L. J. 129; 12 A, L. J.-79; S noe 
J6 Bom. T, K. 101; 26M. L. J. 248 (P. O 
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other quarter. Possibly he may have got 
it by grant from Udit Narain or by 
adverse possession, but in the absence of 
evidence it is not competent for us to 
make any conjecture. All we oan say is’ 
that Kunj Behari was in possession of ‘a 
half share in the mouza and that he 
derives that possession and title from the 
purchase of his grandmother Gobinda 
Kumari. If, therefore, it is once admitted’ 
that Kunj Bahari got a title to the half 
share of Gobinda Kumari, then obviously 
the Raja had no right to grant anything 
more than the rent reserved upon that 
mokarart by way of -khorposh to Bri 
Behari and, therefore, the learned Additional 
District Judge’s finding that the khorposh 
embraced only half of the rent reserved 
upon the mokarard of the whole village 
appears to be correct. The learned 
Additional District Judge has also referred 
to many documents in support of his 
inference as to Kunj Behari’s interest, 
Sitting in second appeal we can only in- 
terfere with his judgment if it 1s shown 
affirmatively that the construction put by 
him upon these documents could not 
possibly have been correct. It was open 
to him to take the construction in favour 
of the defendants rather than that in 
favour of the plaintiff and if upon read. 
ing all the. evidence either construction : 
was legitimate, it is nob open to us in 
second appeal to say that he was wrong. 
The expression “late khorida khorposh” does 
not, in our opinion, necessarily.mean a- 
khorposh- consisting of auction-purchased 
lands. In our opinion it has not been 
shown that it does not mean a khorposh 
interest .. in the rent reserved as 
anta A from the moxarart interest 
which had been purchased by the Ranis. 
Tudeed the evidence shows that the mokarari 
interest was in the Raja’s book kept perfectly 
distinct and separate from the -hherposh - 
interest“ and that it never morged “in thre 
proprietary interest of the Raja. Having 
regard:to.the: manner .in..avhich, the.: findings” 
of ‘fact’ have -beer stated - andthe evidence: 
upon whisk those findings have been Brrived: 
af we. are; unable. to say. that fhe _ lower” 
Court is wrong. “We accordingly -dismiss . 
the appeal with costs. 

The learned Vakil for the aopean submits 
at this point that upon the decree of the” 
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Additional District Judge he is entitled to 
mesne profits for two years to the amount 
of the annual rent reserved but having regard 
to the manner in which the plaint was 
framed and to the absence therein of any 
details for calculating mesne profits, we think 
that the learned Judge in the Court below 
was quite right in refusing the prayer. The 
desree of the lower Court entitling the 
plaintiff to half the mokarart rent reserved 
on the mouza will be affirmed. 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Hiest APPRAL FROM ORDER No. 109 or 1916. 
January 15, 1917. 
Present:-—Mr. Justice Piggott and 

Mr. Justice Walsh. 
RAM NARAIN AND ANOTHER— DEFENDANTS 
— APPELLANTS 
Versus 


BRIJ BANKBY LAL —PLAINTIPR— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 29, 36, 62, 
120— “Seizure”, meaning of— Execution —Property 
attached subject to lien — Sale— Rateable distribution— 
Suit torecover money wrongly distributed — Limitation— 
Civil Procedure Code (Act V of 3908), s 18 (2), appli- 
cability of. 

8. atttached certain property belonging to his judg- 
ment-debtor over which plaintiff's predecessor M. 
claimed a lien, The latter’s claim was allowed by the 
executing Court, and 5. thereupon brought a suil for 
a declaration that M. had no claim over the property. 
The suit was decreed, and the proceeds of the 
attached property were rateably distributed among 
S. and certain other creditors of the judgment-debtor. 
The declaratory decree obtained by 9., however, was 
reversed on appeal, and the plaintiff sued S. and the 
other creditors to recover the sums paid over to them 
in satisfaction of his lien: 

Held, that the suit was not governed either by 
Article 29 or by Article 36 of the Limitation Act, 
inasmuch as there never was a “seizure” of the 
money, and the defendants were not guilty of any 
non-feagance, misfeasance or malfeasance in respect 
of it. [p. 584, col. 2; p. 535, col, 1] 

Fellammal v. Ayyappa Naick, 16 Ind. Cas. 914; 23 

M. L. J. 519; 12 M. L. T. 458; (1912) M. W.N. 1179, 
referred to. 

Per Walsh, d., Semble.—The suit was one under sub- 
section (2) of section 73 of the Civil Procedure Code. 
Tp, 536, col. 2:] 

Obiten.~-Mouey paid under a valid. judgment or in 
an equitable distribution under section 73 of the Civil 
Procedure Code to a, person who afterwurds appears 
not to be entitled to retain it, can be recovered as 
money had and received to the use of the rightful 
owner, [p. 686, col. 2.] 

Rajputana Malwa Railway Cooperative Stores Did. v. 
Ajmere Municipal Board, 6 Ind, (as. 401; 32 A. 491; 
TALS. 486; Wurd & Ga v, Wallis, (1600) 1 0. B. 
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675; 69 L. J. Q. B. 428; 82 L. T. 261; 16 T. L. R. 193, 
referred to. 

Per Piggott, J.—~‘‘Seizure” implies the taking of some- 
thing out of the possession of its owner, [ p. 534, col, 2.) 


First appeal from the order of the 
Subordinate Judge, Meernt, dated the 13th 
March 1916. 


The Hon’ble Dr, Tej Bahadur Sapru, for 
the Appellants. 


Mr, J. Nehru, for the Respondent. 
JUDGMENT. 


Pracorr, J.—These are four connected 
appeals from orders of remand passed by Sub- 
ordinate Judge of Meerut in four connected 
suits. In each of these suits the Court 
of first instance had dismissed the claim 
as barred by limitation. This finding has 
been reversed by the lower Appellate Court 
and the suits have been remanded for trial 
on the merits. The appeals before us are 
against the orders of remand, and I pro- 
pose to limit my decision strictly to the 
point raised by the pleadings before us. 
The question, therefore, is not whether 
the plaintiff in these four suits has a 


‘good and effective cause of action against 


eavh set of defendants, but merely whether, 
assuming the plaintiff to have a cause of 
action, his remedy is barred by reason of 
the suits having been instituted beyond the 
period prescribed by law. The facts out 
of which this litigation arises are some- 
what peculiar. One Lala Sri Chand, who 
is the defendant-appellant in First Appeal 
from Order No. 76, brought a suit against 
Nityanand and Bhawani Sahai. The subject- 
matter of that suit is immaterial, but it 
was a claim for money. The plaintiff 
asked for the attachment before judgment 
of property belonging to the defendants, and 
he obtained an order for the attachment of 
the stock of grain in a certain grain pit. 
Inasmuch as Sri Chand’s claim was eventual- 
ly decreed, the circumstance that the 
attachment was effected before judgment 
becomes immaterial and I pronose hereafter 
ta speak of the awnerg of tho grain pit, 


Nityanand and Bhawani Sabai, as jude. 
ment-debtors and to discuss the case 


just as if there had been an ordinary 
attacbinent in execution of decree. The 
attachment of the grain was followed by an 
objection filed by one Manohar Lal. Qu 
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enquiry the Court which bad effected the 
sekure of the grain came to this con- 
clusion. It held that the grain was the 
property of the judgment-debtors from 
whose possession it had been seized, but 
that Manohar Lal, who had recently sold 
the same to these judgment-debtora, held a 
lien for his unpaid purchase-money to an 
amount exceeding Rs. 2,000. The order 
passed was that the attachment should 
continue subject to Manohar Lals lien, 
' Thereupon Sri Chand filed ‘a suit for a 
declaration that Manohar Lal had no in- 
terest in the matter. It is to be noted 
that the grain, in question being a 
perishable commodity, an interim order had 
been passed directing that it should be 
sold by auction and the  auction-price 
held subject to the orders of the Court, The 
sale was effected for asum of Rs, 1,809-14-6, 
which was less than the declared 
amount of the lien in favour of Manohar 
Lal. On the suit of Sri Chand, however, 
the Court which tried the same decided 
in his favour and gave him a declaration 
on the 25th June 1912, to the effect that 
Manohar Lal had no interest in the sum of 
the money above referred to as the sale 
price of the grain. In the meantime 
certain other creditors of the judgment- 
debtors had come in asking for a rateable 
distribution, the creditors in question hold- 
ing decrees passed against the same 
judgment-debtors. These three sets of 
ereditors are the defendants-appellants in 
First Appeals from Orders Nos. 109, 110 and 
120, now before us, Sri Chand having been 
successfnl in his suit for a declaration, 
the various judgment-creditors now ine 
terested in the matter applied for rateable 
distribution of certain moneys in the posses- 
sion of the Court belonging to these 
judgment-debtors. In this way the sum 
‘of Rs. 1,809-14-6 which represented the 
sale price of the grain was distributed 
amongst the four sets of decree-holders, 
along with certain other. sums of money 
recovered from the same judgment-debtors. 
This distribution took place as follows:— 
The payment to Sri Chand was made on 
the 19th September 1912; the payment to 
the appellants in First Appeal from Order 
No. 109 of 1916 was made on the same 
“date; that in favour of the Allahabad 
Bank, Limited, the appellant in First 
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Appeal from Order No. 110 of 1916, was 
made on the 21st of September 1916 and, 
finally, the payment in favour of the appel- 
lants in First Appsal from Order No. 120 
of 1915 was made on the 26th of 
Septemper 1912. In the meantime Manohar 
Lal had appealed against the desree in 
favour of Sri Chand in the declaratory 
suit, and this appeal had sueceeded 
on the 24th of September 1912, the 
order of the Appellate Court then pass- 
ed being one dismissing Sri Chand’s suit. 
There was a second appeal to this Court, 
but the decision of the lower Appellate 
Court against Sri Chand was affirmed on 
the 30th April 1914. Manohar Hal had 
died in the meantime. ‘The present 
plaintiff, Lala Brij Bankey Lal, who is his 
son and heir, brought these four suits to 
recover from each set of defendants so 
mush of the money paid to them by the 
Court as the assets of the judgment-debtors, 


Nityanand and Bhawani Sahai, as_ made 
“up the item of Ks. 1,809-14-6. The 
plaintiff claimed that this money was 


entirely covered by Manohar Lal’s lien for 
unpaid purchase-money and that, in view 
more particularly of the course taken by 
the subsequent litigation, the credifors of 
Nityanand and Bhawani Sahai were not 
entitled to receive payment of this money 
from the Court and are liable to account to 
him for the same. 

Now we cometo the point of limitation 
which requires to be desided. The Court 
of first instance held that the suits were 
suits for compensation for wrongful seizare 
of moveable property under legal process, 
within the meaning of Artisle 29 of the 
First Schedule to the Limitation Act (IX of 
1908). The lower Appellate Court has re- 
versed this decision holding that the suits in 
question are not governed by this Article, 
or by any other specific Article of the 
Indian Limitation Act, and that they must 
be held to be governed by the six years’ 
period of limitation prescribed in Article 120 
of the Schedule. Now the suits in question 
purport to have been instituted on the llth 
of June 1915. According to the order of 
the first Court, they were actually instituted, 
three of them on the 3rd of July, and one 
of them on the 24th of July 1915, The 
precise date is not material, as the principle 
determining the question of limitation would 
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apply equally to suits instituted in June or 


in July 1915. In any ease the four suits | 


“were instituted within three years of the 
payments made by. the Court to the four 
sets of decree-holders, but they were institut- 
ed more than one year, and also more than 
two years, from the dates of the aforesaid 
payments. The question, therefore, resolves 
itself into this, whether these suits can be 
“held to be governed by any Article of the 


“First; Schedule to Act IX of 1908 anterior , 


to Article. 87, which is the first Article 
introducing the series. of suits for pa the 
prescribed period of limitation 
years, We have been referred to two “Articles, 
inamely, No. .29, 


eres 


‘us, 7 think, 16 sufoient to say that I am quite 
satisfied that neither of these Articles can 
be applied: There are quite a number of 
difficulties about applying Article 29. We 
“have been referred to a good deal of case- 
Taw on the subject, some of which is un- 
doubtedly conflicting. I do not propese, 
_bowever, to go into this: matter in detail, 
because, in my opinion, the case now before 
‘us is differentiated from any of the re- 
ported cases by one circumstance decisive 
ia favour of the present. plaintiff. The 
cause of action in the present case was 
‘not the seizure of the grain. That was 
not a wrongful seizure’ in any possible 
sense. of the words. So far as the facts 
‘have. been ascertained at present, the 
grain was the property of Nityanand 
and Bhawani Sahai at the time when it 
was seized. The creditors of these persons 
‘were not under auy obligation to enquire 
whether the purshase-money due to the 
vendor of the grain had or had not been 
aid. The seizure was effected before any 
decree had been passed in favour of Sri 
Chand; but to all intents and purposes, inas- 
much as Sri Chand’s suit was decreed, 
ib was a lawful seizure in execution of pro- 
perty belonging to the judgment-debtors, 
It follows, therefore, that any cause of action 
which the plaintiff may have in the suits 
now before us related, not to the grain 
itself, or to its seizure from the possession 
of its lawful owners, but to the sum of 
Rs. 1,809-14-6 deposited in Court and to the 
payment. of: this money. by the Court to the 
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| intentionally a- wide one; | 


relied upon by the Court : 
of first instance, . and No. 36. For the pur- 


fact 
faction of any decree which might be passed 
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four sets of creditors. Apart, dienatore: 
from the question whether the money thus 
deposited | in Court could rightly be régard- 
ed as “moveable property” within, the 
meaning of Article 29 aforesaid, the operation 
of that Article is excluded by the fact.that 
there was never any “seizure” of this money 
within the meaning of the said Article. 
There has been some argument before us 
as to the meaning of the word “seizure, 
and we were asked not to treat that word 
as precisely equivalent to “attachment” or 
“taking in execution.” It- is quite. pos- 
sible that the word used in the-Article is 
but “one “thing 
seems olear, ‘namely, that “seizure” implies 
the taking of something out of the posses- 
sion of its owner. In the present case the 
money representing the price of the grain 
was from first to last in the custody of the 
Court, the’ Court conceived that if had 
realised the price of the grain and was 
holding it for the benefit of those. persons 
who might hereafter be found to be entitled 
to. it. Acanrding to the first decision arrived 
at, the Court’s intention was to apply the sale- 
price of the grain, in the first instance, to 
the satisfaction of what it regarded as 
Manohar’s lien for unpaid purchase-money 
and the surplus, if any, (as a. matter of 
there was no surplus) to the satis- 


in favour of Sri COband. Later on, in 
consequence of the decision of the Court of 
first instance in the declaratory,suit brought 
by Sri Chand, the Court determined that 
Manohar Lal had no claim to this money 
and proceeded to apply the sum to the 


“satisfaction of the decrees held by Sri Chand 


and by the other three creditors now appel- 
lants before us. Under these circumstances, 
I am quite satisfied that there-was never any 
“seizure” of this money within the meaning 
of Aricle 29 of the First Schedule.to the 
Limitation Act and this Article is entirely 
inapplicable to the facts now before us. 
The only other Article on which the appel- 
lants could rely is Article 36, the “omnibus 
Article” which conoludes the series of causes 
of action for which the prescribed period 
of limitation is two years. The description of 
the snits covered by this Article is “for com- 
pensation for any malfeasance, misfeasance or 
non-mistfeasance, independant.of contract, and - 
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not herein specially provided for.” In order 
to apply this Article, therefore, it would be 
necessary to hold that Sri. Chand, or some 
other of the -appellants now before us, had 
been guilty of malfeasance, misfeasance or 
non-feasance in respect of this money. There 
is obviously no question of non-feasance. 
Now what Sri Chand had done in the 
matter was to attach certain grain which 
was the property of his judgment-debtors 
and to ask the Court to sell it for his 
benefit. He had further prosecuted a suit 
for a declaration that Manohar Lal had no 
right in the sale-proceeds of the grain thus 
attached. Finally, it is to.be presumed that 
he had applied to the Court’ to pay him 
his rateable share of this money, and he 
did withdraw the money under orders of 
the Court. The other itkree sets of 
defendants had merely applied to the Court 
to assert their right to rateable distribution 
in respect of any, money which the Court 
might hold to the credit of their judgment- 
debtors. They too withdrew their rateable 
shares of money in dispute under the 
orders of the Court. As regards the appel- 
lants in First Appeal from Orders Nos. 110 
and 109 of 1916, the money was actually 
withdrawn by them at a time when the only 
effective decision in the litigation which had 
taken place in respect of the attachment 
of this grain was the decree granting Sri 
Chand a declaration that Manohar Lal bad 
no interest in this money. As regards 
the appellants in First Appeal from Order 
No. 120 of 1916, there is this distinction in 
the ‘facts, namely, that they applied for 
their money while the decree in favour of 
Sri Chand was in existence; but they actual- 
ly withdrew the money two days after that 
decree had been reversed and Sri Chand’s 
suit dismissed by the Court of first appeal. 
Ido not think any distinction against this 
particular set of defendants can be drawn 
by reason of this circumstance. If there 
was malfeasance or misfeasance onthe part 
of the defendants in any of these suits, it 
was when they applied to the Court to 
pay them their rateable share out of this 
money. Their actual withdrawal of the money 
under orders of the Court, after a successful 
application, cannot, in my opinion, be regard- 
ed as malfeasance or misfeasance within the 
meaning of this Article. - The question whe- 
ther these fopr eeis of defendants, haying 
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taken this money under the circumstances 
already set forth, remained under a liability 
to account for it to. Manohar Lal, or to 
the present plaintiff after Manohar Lal’s 
death, is one which goes to the merits of 
the four suits. It has not yet been consider- 
ed in either of the Courts below by reason 


‘of the decision of the first Court on the 


limitation question, The only effect of the 
orders vow under appeal is to direct the 
Gourt of first instance to consider this ques- 
tion, along with any other issues which 
may be raised by the pleadings before it. I 
pronounce no opinion on the point one way 
or the other. I am satisfied that the deci- 
sion of the lower Appellate to Court on the 
question of limitation 1s correct and that 
the appeals now before us must fail. I would 
accordingly dismiss them with costs, 

Warsa, J.—I entirely agree with every- 
thing that my brother Piggott has said and in 
the order proposed. I think that the answer 
to Article 29 of the First Schedule to the 
Limitation Act cannot be better presented 
than in the very careful judgment of Mr, 
Jnstice Sundara Aiyar in the case reported ag 
Yellammal v. Ayyappa Naick (1). Dr. Sapru 
argued the point with his usual courage, and 
one may feel confident that everything 
possible that can be said has been said in 
support of Article 29. And it is to be 
hoped that the result of this discussion 
may be that attempts to apply Article 29 
to circumstances to which it is not appli- 
cable may cease. I agree that we are not 
deciding, and itis not necessary to decide, 
either whether the plaintiff has any cause 
of action at all, or what Article is appli. 
cable to it. These are questions yet to be 
determined at the hearing of the suits. But 
1 think it is possibly helpful to draw at. 
tention to one or two authorities which 
might throw light on the plaintiff's alleged 
cause of action. The general rule undoubted. 
ly is that money paid under a void 
authority or under a void judgment to a person 
really not entitled to receive it can be recover. 
ed from him by the rightful owner in an 
action for money had and received. In 
this case it must be borne in mind that 
the judgment when the money was paid 
was still standing but was subsequently set 
aside, and the question arises, by what right 

(1) 16 Ind. Oas. 914; 23 M. I. J, 519; 12 M, L, T, 
488}. (1012) M. W.N.. 1179, 
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the recipient now claims to retain the money 
rightly paid, under g judgment now declared 
to be invalid. Considerable Hght is thrown 
upon this question by an interesting judgment 
of Stanley, C.J ,in a case reported as Rajputara 
Malwa Railway Oo-operalive Stores Iimited 
v. Ajmere Municipal Board (2). In that case 
the Municipal Board of Ajmere had levied 
on a trading company within Municipal 
Limits octroi duty beyond a sum which 
they were legally kound to pay. Stanley, 
C. J., and Banerji, J., held that the plaintiffs, 
the trading company, were entitled to recover 
the money in an action for money had and 
received forthe use of the plaintifs. The 
Chief Justice said thisi— The language of 
Article 62 of the Statute of Limitation 
is borrowed from the form of count in 
vogue in England under the Common 
Law Proeedure Act.,..The most compre- 
hensive of the old Common Law counts was 
that for money received by the defendant 
for the use of the plaintiff. This count was 
applicable where a defendant received money 
which injustice and equity belinged to the 
plaintif... It was a form of suit which was 
adopted when a plaintiff's money had been 
wropgfully obtained by the defendant, as for 
example, when money was exacted by extor- 
tion, or oppression, or by abuse of legal pro- 
cess, cr when overcharges were paid to a 
carrier to induce bim to carry goods or when 
money was paid by the plaintiff in discharge 
of a demand illegally made under colour 
of an office.’ A further very interesting 
judgment delivered not long ago by Lord 
Justice Kennedy is to be found in Ward 
§ Co. v. Wallis (3). That was a singular 
case and the decision which was generally 
accepted as correct, if it did not extend 
the principle, at any rate apphed it to 
circumstances in which it had hitherto been 
supposed it would be difficult to apply it. The 
plaintiff had issued a writ against the defend- 
ant for a sum of money due for work done. 
Owing toa mistake he credited to the 
defendant on the writ a sum of Re, 75 
which he (the - plaintiff) had in fact received 
from a man of the same name, but which had 
not been paid by the defendant. The defend- 
ant, knowing perfectly well it is true tbat the 
plaintiff was making a mistake, paid under 


(2) 6 Ind. Cas. 401; 32 A. 491; 7 A. L. J. 496. 
(3) (1900) 1 Q. B. 675; 69 L. J. Q. B. 423; 82 L. T. 
261; 16 T. L. R. 193. 4 . 
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pressure of the writ and the plaintiff 
gave him a receipt. It has always been 
held that money paid under pressure of 
legal process cannot be recovered at any 
rate until the legal process has been set 
aside. Lord Justice’ Kennedy held that 
although the money had never been received 
by the defendant except in the sense that 
in hig account and 
although it was a payment under colour 
of a perfectly valid legal process, none- 
theless because it was against good 
conscience for the defendant to retain it, 
the plaintiff was entitled to recover it 
from the defendant as money had and 
received by him to the plaintiff’s use. 
That is only one illustration of the general 
principle laid down by Sir John Stanley 
in the judgment referred to above. It 
seems to me it is quite possible that money 
paid under a valid jndgment or in an 
equitable distribution under section 73 to 
a person who, it afterwards appears, 
is not entitled to retain it, might in certain 
circuinstances be recovered as money had and 
received to the useof the rightful owner. 

There is another point which it is 
worth while to consider. At any rate I 
should like to hear further argument upon 
it before I become satisfied that this suit 
could not be framed under sub-section (2) 
of section 73. As at present advised I 
am not satisfied that the words “ person 
entitled to receive the same,” that 1s, assets 
which have been rateably distributed may 
not include any person entitled to receive 
the same in the events which have happened, 
and not be confined to a person who was 
entitled atthe time when the distribution 
was wade, It is obvious that there are 
many and somewhat nice questions to be 
determined before the rights of the parties 
ean be even said to turn on this one 
issue of law. The only thing I think it 
desirable to say is that we are deciding 
nothing and that if, when the case is 
ultimately decided, it turns out that the 
plaintiff ig entitled to receive this money 
and there is no legal bar to his success, 
he ought not to be defeated merely becanse 
he has not described his suit as an action 
for money had and received. 

By tar Court.—The appeals are dismissed 
with costs, 
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DEVENDRA PRASAD V. RAM CHUNDER PRASAD. 


PATNA HIGH COURT. 
Seconp Civit Appears Nos. 300 anp 301 
oF 1916. 

February 13, 1917. 
Present:—Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 

In No. 800 or 1916 
DEVENDRA PRASAD AND OTAERS— ` 
APPELLANTS 
VErSUS 
Munshi RAM CHUNDER PRASAD— 
RESPONDENT, 

In No. 301 or 1916 
DEVENDRA PRASAD ann OTARRS— 
APPELLANTS 
VETSUS 

DHURABJI AND OTHERS— 


RESPONDENTS. 
Eauecution— Decree, construction of —Court, power of, 
o go behind decree—Interpretation of judgment. 

Where a deoree is not inconsistent with the judg- 
ment and makes all the defendants expressly liable, 
tho executing Court has no power to exempt some of 
them from liability. It must execute the decree as 
ib is, and cannot go behind it and refuse the benefit 
of it to the decree-holder even if the judgment be 
erroneous. [p. 538, col. 2; p, 540, cols. 1 Å 2.] 

Chunder Mohun Thakoor v. Amirto Chunder Thakoor, 
19 W. R. 343, distinguished. 

Per Mullick, J—A litigant cannot be allowed to 
raise in execution proceedings matters which ought 
properly to be raised by way of appealor review. 
[p. 588, col. 2,] i 

Per Jwala Prasad, J.—If a litigant is aggrieved by 
a judgment, the only course open to him is to appeal 
against the judgment or to apply for its review. It 
ig not open to him to raise in execution any question 
as to the interpretation of the langnage of the judg- 
ment when it is explicit and clear. [p. 539, col. 2.] 


Appeal from an order of the District 
Judge, Shahabad, dated the 22nd July 1916. 


Messrs. Rajendra Prasad and Shambhusaran, 
for the Appellants, 


Messrs. Sushil Madho Mullick and Uma 
Chandra Laha, for the Respondents. 


JUDGMENT. 


Mutuics, J—These second appeals arise 
out of an execution matter. 

It appears that so far back as 1604, 
the plaintiff brought a suit against ihe 
defendants for declaration of title to and 
recovery of possession of certain immoye- 
able property. Defendant No.1 in that suit 
Janki Kuer filed a written statement con- 
testing the plaintifi’s title and possession. 
Defendants Nos. 6 and 7 filed a separate 
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written statement admitting the pleintift’s 
claim and praying to be released from 
eosts. The remaining defendants did not 
appear, 

It seems that the plaintiff was a pnr- 
chaser, in execution of a mortgag-edecree 
obtained against one Baij Nath Sahai, of 
an eight-anna share in estate No. 1769 
in which the lands in suit lie. The 
defendant No. 1 Musammat Janki Kaner is 
the wife of Harihar Prasad, the co-sharer 
of Baij Nath, and her case was that the 
plaintiff had purchased not the whole eight- 
anna interest of Baij Nath but only half 
that interest. 

Defendants Nos. 2 to 5 were the reversioners 
of Harihar Prasad and defendants Nos. 6 to 8 
were the heirs of the original mortgagor 
Baij Nath. : 

The suit was dismissed by the Court 
of first instance and again on appeal 
by the District Judge. 

It was taken on second appeal to the 
High Court of Calcutta and was remanded 
for re-hearing by the District Judge, with 
the result that Mr. Smither acting as 
District Judge re heard the appeal and 
decreed the suit with mesne profits and 
costs. 

An application was then made by defend- 
ants Nos, 2 and 4 to the District Judge, Mr. 
Monahan, for amendment of the decree. 
That application was allowed but on 
second appeal to the High Court it was 
held by Jenkins, ©. J. and Harring- 
ton, J., that no amendment could under 
the law be allowed and that the order of 
the District Judge was incorrect. Then 
the plaintiffs applied for execution of their 
decree for mesne profits and costs against 
all the defendants in the criginal suit. 

The Subordinate Judge held, upon a 
construction of the decree of Mr, Smither, 
that it was not the intention of the 
Court to mulet in mesne profits and costs 


any of the defendants except defendant 
No. 1. 
In appeal the District Judge, Mr. 


Rowland, has expressed the same opinion 
and we have kefore us now the second 
appeal of the plaintiffs against the order 
of that learned District Judge. 

it is necessary at the outset to observe 
that neither the judgment of the Subordij- 
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nate Judge nor of the District Judge is 
in conformity with law. Both Courts 
appear to have relied implicitly upon 
the opinion and findings of Mr. Monahan 
in the proceedings for the amendment of 
the decree and to have followed that opinion 
without applying their minds to the evi- 
dence and the pleadings in the case. But 
we have examined the pleadings in the 
‘original suits and the judgments of both 
‘Mr. Smither and Mr. Monahan and we are 
of opinion that the order of Mr. Rowland 
‘sannot- be maintained. Prima facie the 
judgment of Mr. Smither: directs that all 
the defendants without any qualification 
whatsoever are to be liable to the plaintiffs 
for mesne profits and costs. The onus rests 
‘heavily on the respondents before us to 
show that they were exempted by the 
order of the District Judge. It is not 
sufficient for them to say that the intention 
of Mr.Smither must have been that which 
seemed reasonable to Mr. Monahan; it is 
‘us they have to satisfy that the expressions 
used by Mr. Smither without qualification 
were not intended to apply to them. 


Mr. Smither repeatedly speaks of the 
defendants in the plural. He speaks of 
the possession of the defendants and not of 
defendant No.1 alone; and having regard 
to the plaint which expressly asserts that 
the other defendants joined in putting 
the defendant No, 1 in possession of the suit 
lands and in dispossessing the plaintiffs, 
it does not seem to me possible to 
argue that Mr. Smither did not intend to 
find that the defendants jointly dispossessed 
the plaintiffs. 


Mr, Smither had the evidence in the 
case before him and I presume that after 
reading that evidence he came to the 
conclusion that the plaintiffs’ allegation as 
to the part which the other defendants 
had played in concert with defendant No. 1 
had been established. And we are for- 
tified in this view by the fact that he 
knew that defendants Nos. 6 and 7 had 
filed a written statement admitting the 
plaintiffs’ claim and asking to be released 
from costs. 

Mr. Smither had that petition before him 
and notwithstanding that petition he came 
to the conclusion that there should be 
& decree against defendants Nos. 6 and 7 
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as well as defendant No. 1. How is it 
possible to say then that Mr. Smither 
omited to consider the cases of the other 
defendants. We cannot assume that Mr. 
Smither did not perform his duty and was 
eareless in the matter. 

The defendants other than defendant No, 
l had their remedy. It was open to them 
to appeal against the decree of Mr. 
Smither and they could easily have then 
obtained a determination from the Court 
as to whether or not they should be 
mulcted in mesne profits and costs. 

The procedure of the Courts is not to be 
abused and we cannot allow litigants to 
raise in execution proceedings matters which 
ought properly to “be raised by way of 
appeal or review: To go behind Mr. Smither’s 
order would, therefore, in our opinion, be 
altogether improper, and on the order as 
it stands we have no doubt that he in- 
tended to apply it to all the defendants. 

Reliance has been placed by the learned 
Vakil for the respondents upon the ease 
of Chunder Mohun Thakoor v. Amrito Chunder 
Thakoor (1), where the Court proceeded to 
construe a decree and to hold that the 
decree as it stood was unintelligible and 
could rot be executed against all the defend- 
ants. That may have been a special case 
with special circumstances where the error 
of the decreeing Court was patent upon 
the face of the decree, but I am unable 
to say that in the present case any such 
error is patent upon the face of Mr. 
Smither’s order. 

Then itis argued that under the dtfini- 
tion of mesne profits in section 2 of the Civil 
Procedure Code of 1908 only defendant 
No. 1 can be made liable. 

Now itis trne that in prayer No. 4 of the 
relief portion of the plaint the plaintiffs 
allege that the possession of defendant No. 1 
is wrong and .ask for a declaration as to 
that possession; but this must be taken in 
conjunction with the other parts of the 
plaint where the plaintiffs distinctly assert 
that the defendant No. 1 acted in collusion 
and concert with the other defendants 
and if that is so, the mere fact that 
defendant No.1 cultivated the land and 
retained possession of it would not be 
sufficient to exonerate the remaining defend- 


ants who remained outside the land but who 
(1) 19 W, R, 843, T 
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had nevertheless assisted her in dispossessing 

_ the plaintiffs. 

Mesne profits are really a form of damages 
„and in cases: such as the present the 
plaintiffs,- are, certainly entitled to be 
compensated by those who assisted defendant 
‘No, 1. 

In my opinion there is no substance in 
the argument that while defendant No. 1 
-is liable for mesne profits the other defend- 
ants are only liable for damages. 

_. It appears that when the decree-holder 
applied for execution against all the judgment- 
debtors jointly, objections were put in by 
: defendants Nos, 2 and 4 and two separate 
orders were made by the :Subordinate Judge 
in respect of those objections and there are 
, now two separate appeals before us in respect 

‘of these two -orders, namely Nos. 300 and 

801. These appeals will be decreed with 
costs against defendants Nos. 2 and 4. 
There will be one set of costs in the 
two appeals, % e, Rs. 48 to cover all 
Courts. 

Before we conclude our judgment there 
is one other matter which we must notice 
and that is a passage in the judgment of 
Mr. Rowland where he speaks in the following 
terms of a judgment of the High Court 
of Caleutta:—’ 

“This order” was: taken on appeal to the 
High Court and the judgment passed is 
so short and so sweet that I quote it in 
extenso,” 

It is to be observed that the learned 
Judges of the High Court who passed the 
order to which Mr. Rowland takes exception 
were the late Chief Justice Sir Lawrence 
Jenkins and Sir Richard Harrington. It 
is impossible for us to conceive that 
the learned District Judge intended 
any- disrespect to those distinguished 
Judges and, therefore, we do not propose 
to take any proceedings against the learned 
Judge by way of disciplinary action, but 
we do desire to. observe that the language 
of the learned Judge was unhappy and 
‘quite unsuitable to the dignity of his high 
‘office, 

` JAWALA Prasan, Jaw The only question 
in this appeal is, what’ would be the proper 
‘gonstruction of the decree under execution, 
The judgment of Mr, .Smither has in 
. yery, ‘élear -ternis | made all the defendants 
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liable for mesne profits and tosts, The 
decree in question is exactly in accordance 
but it is contended 
respondents that although Mr. 
Smither did notin his judgment specify that 
defendant No. 1 only would be Hable for 
mesne profits and costs, yet he intended 
to make defendant No. 1 only liable and 
to exonerate the other defendants from 
the liability of mesne profits and gosts. 
The words contained in the judgment 
directing the liability of the defendants 
for mesne profits and costsare so plain that 
they admit of no qualification in favour of 
any of the defendants as contended by the 
respondents. I think it is not open to 
raise any question as to the interpretation 


‘of the language of the judgment when it 


is explicit and clear. The only course 
that -was open to the respondents was to 
appeal against the judgment or to apply 
for its review if they were aggrieved by 
it. This they did not do and the judg- 
ment has become final. But in this case 
in order to satisfy ourselves if there was 
any possibility of an intention in the mind 
of Mr. Smither to exempt defendants 
other than defendant No, | from liability 
for mesne profits and costa, we have 
looked into the pleadings and find that it 
was a clear case of the plaintiffs that all 
the defendants in concert and collusion 


‘with each other dispossessed the plaintiffs 


and that in the prayer portion a distinct 
relief was sought against the defendants for 
mesne profits. The appellate decree of Mr. 
Smither is dated 10th July 1909. It appears 
that an application for the amendment 
of decree was rejected by Mr. Monahan 
on 6th December 1911. The order passed 
by Mr. Monahan rejecting the petition 
for amendment is in the following words:— 
“I bave heard arguments for defendant 
No. gand the plaintiff. Defendant No. 3 
wants decree to be amended on the ground 
that he is a pro forma defendant and no mesne 
profits or costs should be awarded against 
him. Asfar as I can see, however, the 
decree that has been prepared is in accord” 
ance with the judgment of my predecessor. 
All the defendants are equally liable. Hence 
I see no reason to amend the decree. The 
petition is rejected.” This is a perfectly 
sound view of the case. But subsequently 
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on 4tb April 1912 Mr. Monahan altered 
his order of the 6th December 1911 under 
section 153 of the Code of Civil Procedure, 
and granted an amendment of the decree 
on the ground that the proper interpretation 
of the judgment would show that it was 
not the intention of Mr. Smither to make 
the defendants other than the defendant No. 1 
liable for the costs or mesne profits, 

The order of Mr. Monahan amending the 
decreas was, however, set aside by the High 
Court of Caleutta on 10th December 1912 
on the ground that the procedure adopted 
by him was erroneous, The amendment 
was disallowed and the decree became final. 

Now the jadgment-debtors practically seek 
the same relief, namely the amendment of 
the decree which was rejected, under the 
colour of a proper construction of the decree. 
I do not think that this can be allowed 
when the dscree makes them expressly 
liable and when there is no inconsistency 
between the judgment and the decree. 


The intention of Mr. Smither is 
endeavoured to be gathered not by the words 
actually used by him inthe judgment, bat 
by the circumstances connected with the 
ease. The question is not whether Mr, 
Smither should or should not have made 
the defendants liable under the cireumstances 
of the case, but whether he did actually 
male them liable. And if Mr. Smither 
did make them actually liable rightly or 
wrongly, there is no room for construing 
the judgment otherwise. Mr. Smither should 
be taken to have intended what he actually 
said and not what he should have said. It 
would be aninjustice to Mr. Smither to say 
that he inadvertently used the words in his 
judgment. I do not think anybody except 
Mr. Smither has a right to say that bis 
intention was something else than what his 
words inthe judgment convey. The judg- 
ment is neither vague nor inconsistent with 
the pleadings. Moreover upon the pleadings 
we cannot say that Mr. Smither was wrong 
in making all the defendants liable for the 
eosts and mesne profits as clearly stated by 
him in the judgment. 

Apart from all this, I think it is al- 
together incompetent for the Conrt executing 
the decree to exempt the respondents from 
liability when the decree itself has made 
all of them expressly liable for costs and 
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mesne profits, and is not inconsistent with 
the judgment. The Court must execute the 
decree as it is, and cannot go behind it and 
refuse the benefit of it to the decree-holder 
even if the judgment be erroneous. The 
judgment-debtors failed in their attempt to 
have the decree amended under sections 151 
and 153 of the Code of Civil Procedure 80 
far back as in 1912, I do not see on what 
principle they can now resist the execution 
of the decree and virtually obtain the same 
relief in the execution proceedings. Although 
the Courts below purport to vary the decree 
in the light of what they understand to be 
the intention of the Jndge recording the 
judgment, I think that the order passed by 
them is nonetheless short of an amend- 
ment of the decree which, to my mind, is 
beyond the province of an executing Court. 
1, therefore, agree ta the order proposed 
by my learned brother. 
Appeal decreed. 





OUDE JUDICIAL COMMISSIONER'S 
COURT. 
Secono Civit Arrgar No. 289 or 1916. 
April 3, 1917, 

Present: -Mr, Lindsay, J.C. 
SHIAM SUNDAR—P.tamtirr— 
APPELLANT 
VETEUS 


DILGANJAN SINGH AND anotrHer— 


D BPENDANTS-——~ RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 6 (a), 48— 
Transfer of expectancy, validity of —Subsequent vesting 
of estate, effect of—Mortgage—Promise to pay debt, 
whether personal covenunt—Contract Act (IX of 1872}, 
s. 24—Considerations, one of several, unlawful, effect of. 

À mortgage of a reversionary interest, beingfopposed 
to section 6, clause (a) of the Transfer of Property 
Act, is void and cannot be enforced even after the 
person who purported to effect the transfer has 
acquired an estate in possession. [p. 54, col. 2.] 

Section 43 of the Transfer of Property Act pre- 
supposes an attempt to transfer property which by 
law is capable of transfer, aud does not extend to 
eases of transfers of property which section 6, clause 
(a) of the Act, declares shall not bo transferred. [p. 
54l, col 2.] 

Ramasami Naik v, Ramasami Chetti, 80 M. 255: 17 
M.L. J. 201; 2 M. L. T. 167; Sumsuddin v. Abdul 
Husein, 31 B 165; 8 Bom. L R. 781; Narahari Sahu 
y. Sira Korithun Naidu, 19 Ind, Cas. 881; 24 M. L. 
J. 462; (1913) M. W. N. 4!5, relied upon, 

Ina mortgage a mere promise to pay the mortgage 
money within a certain fixed period does not per se 
import. a personal liability. The test in each- case is 
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the remedy provided iu the deed for the satisfaction 
of the mortgage-debt. [p. 642, cols. 1 & 2.] 

Kuraishi Begam v. Mumtaz Mirza, 3 Ind. Cas. 871; 
12 O, C. 275, followed. 

In a contract where one of the several considera- 
tions moving from the defendantis unlawful, e, g., the 
transfer of property which the law does not permit to 
be transferred, the whole agreement is void under 
section 24 of the Contract Act. [p. 542, col. 2 ] 


Appeal against the order of the Subordi- 
nate Judge, Unao, dated the 28th April 1916, 
upholding that of the Munsif, Safipur, dated 
the 31st January 1916. 


Messrs. Zahur Ahmad and Puttu Sal, for 
the Appellant. 


Mr. H. N. Misra holding brief of Hon'ble 
Mr, Gokaran Nath Misra, for the Respondent. 


JUDGMENT.—This second appeal has its 
origin in a suit for foreclosure brought by the 
plaintiff Shiam Sundar on the basis of a deed 
of mortgage which was executed on the 24th 
November 1903 by the Ist respondent in 
favour of one Sheoratan Lal who is now 
vepresented by the plaintiff. The property 
ip suit consists of a 3-pies share ina village 
called Korina. At the time this document 
was executed the property was in the posses- 
sion of the aunt of the execntant, Musammat 
Manjhli, with the estate of a Hindu widow. 
This fact was cleary represented in the deed 
which was executed by Jilganjan. He did 
not profess that he had any immediate 
interest in the property. He set out clearly 
that he bad no more than the rights of a 
reversioner and that he would not be entitled 
to get the property until the death of Musam- 
mat Manjhli, This lady died it appears on 
the 15th of October L06 and ‘Dilganjan as 
reversioner ta her husband came into posses- 
sion of the property in question. The 
plaintiff now seeks to enforce his claim for 
foreclosure. He was met with the plea 
that the mortgage could not be enforced, 
inasmuch asthe property which purported 
to be transferred by way of mortgage was 
not at the time. of the execution of the deed 
such. property as Dilganjan was competent 
in law to transfer having regard to the 
provisions of section 6, clanse (a) of the 
Transfer of Property Aet. To this the 
plaintiffs reply was that the case was covered 
by the provisions of section 43 of the Transfer 
of Property Act, which lays down that where 
& person erroneously represents that he is 
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authorised to transfer cartainimmoveable pro- 
perty and professes to transfer such property 
for consideration such transfer shall, at 
the option of the transferee, operate on any 
interest which the transferor may acquire 
in such property at any time during which 
the contract of transfer subsists. It was 
claimed that as Dilganjan subsequently came 
to be the owner of the property after the 
decease of Musammat Manjhli, he was 
under the terms of this section Hable to 
make good the representation he had made 
at the time when the mortgage was executed, 

The Courts below have disposed of the case 
by saying that as a matter of fact there was 
no erroneous representation made by Dilgan- 
jan and on this ground they have held that 
the plaintiff is not entitled to avail himself 
of the provisions of this section of the Act, 
I prefer to dual with the case on another 
footing. [It seems to me that it cannot be 
argued that section 43 has any application to 
the facts of this case. As I understand the 
law, this section presupposes an attempt to 
transfer property which by law is capable 
of transfer. The section says thatif there 
is an erroneous assertion of title on account 
of which the property cannot pass as soon 
as the deed of transfer is executed, the 
transfer will be enforced ata future date if 
it should so happen that the person who 
purported to transfer has in. the meantime 
acquired a valid title, but the section cannot, 
in my opinion, be made to cover the case of 
an attempt to transfer property which the 
law as laid down in section 5, clause (a), of 
the Act says shall not be transferred. The 
law wasso laid down ina decision of the 
Madras High Court which is reported as 
Ramusamt Naik v. Ramasamz Chetti (1), 
There with reference to a contention similar 
to that which bas been put forward here on 
behalf of the appellant, their Lordship at page 
962 of the report observed as follows:—-‘It 
is next contended that even supposing the 
mortgage by defendants Nos. 2 to 5 to be 
invalid under section 6 (a) of the Transfer of 
Property Act, now that the second defendant 
has succeeded to the zemindari, equity will 
give effect to it as against him and we have 
been referred to well-known English authori- 
ties summarised in White and Tudor’s Lead. 
ing Cases, page 107, (seventh edition), We are 


(1) 80 M. 263; 17 M. L. J. 201; 2 M. L. T. 167. 
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unable to accept this contention. If the framers ` 


of the Indian Statute had -intended that 
transfers forbidden by section 6 (a) should 
take effect against the transferors whenever 
they succeeded to the estate, they would 
have inserted a provision to this effest, as 
they have in section 43 in the case of persons 
erroneously representing that they are 
authorised to transfer immoveable property. It 
has not been contended that the second 
defendant comes within the provisions of that 
section, and we see no ground on which a 
similar rule can be applied to cases under sec- 
tion 6 (a).- Equitas sequitur legem, and we do 
not think that we are at liberty to limit the 
operation of the express provisions of section 
6 (a) in the manner suggested. The con- 
tention now raised has recently been rejected 
in Bombay in Sumsuddin v. Abdul Husein 
(2), with which we entirely concur.” This 
decision of the Madras Court has been 
followed in another case from the same Court 
reported as Narahari Sahu v. Sira Korithan 
Naidu (3). In the concluding portion of 
this judgment their Lordships say that a 
sale vf an expectancy which is forbidden by 
section 6 of the Transfer of Property Act 
cannot be made by the transferor sub- 
sequently acquiring an estate in possession. 
I agree with the principles laid down in‘ these 
judgments and hold, therefore, that the mort+ 
gage was not enforceable. 

The next point .which has haga raised 
on behalf of the appellant is that he 
was entitled to a simple money-decree on 
the basis of the document in suit. The 
lower Appellate Court has held that there 
was no personal covenant in the deed to 
pay the mortgage-money and that, there- 
fore, no money-decree could be passed. 
The document, 1 may observe, purports to be 
a mortgage by way of conditional sale, The 
learned Judge relied on the case reported 
as Kuraisht Begam v, Mumtaz Mirza (4), in 
which it was held that in a mortgage of this 
kind a mere promise to pay the money within 
a certain fixed period does not per se import a 
personal liability, for such a covenant is 
entered into: in every form of mortgage.’ 


The tèst in each case 15 the remedy provided 


* @) 31 B. 165; 8 Bom. L, R. 781. 
(3) 19 Ind. Cas. 881; 24 M. L. J. 462; (1913) M. W. 
4 


, 415, 
(4) 8 Ind, Cas. 874; 12 0. O; 276. 
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in the-deed for the satisfaction of the mort- 
gage-debt. It would, I think, be difficult to 
distinguish the fasts of the reported cases from 
the facts which are before me here. It ‘may 
very well be contended that here the remedy 
which was contemplated for satisfaction of 
the mortgage-debt was foreclosure of the 
mortgaged property and that. being so, the 
plaintiff would have no personal remedy. He 
would be confined to the remedy. which 
was stipulated for in the deed. Even, however, 
if it could be held that there is a distinct 
personal covenant in the bond, 1 think the 
plaintif was not entitled to have any personal 
decree on the ground that the contract was a 
void contract, The case seems to me to 
fall within the provisions of section 24 of the 
Indian Contract Act. One of the several 
considerations moving from the defendant 
being unlawful, namely, the transfer of 
property which the law does not permit to. be 
transferred, it seems: to me to necessarily 
follow that the whole agreement -is .void. 
This being .so, it is not necessary for me. fo 
discuss a further question which has been 
argued, namely, the question of limitation: 
I hold that the plaintiff was not entitled..:to 
any personal decree. The appeal fails and i is 
dismissed with costs. H 4 


Appeal disms. + : 
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PATNA HIGH COURT, tweet 
First Civie APPRAL No. 25 or 1917. BA 
February 12,.1917, : i 
Present: —Mr. Justice Chapman and" 
Mr. Justice Roe. Eee: 
Rat GULAB CHAND Saheb— 
PLAINTIFE— APPEHI; AN’ i -~ 


mery 


Versus _ oe. A 


ABAS ALI—Derenpanr—RusPonpEent, 
_ Limitation Act (IX of nee pi teat dna 


som ta’ 


° Where . ‘owing eo conflioting ecisions ‘ef. “the 
High Courts in India the appellant. was not. sure. 
whether’ the proper remedy against” an “ordax. 
directing the amendment of a decree was, by 
way of motion or by way of appeal, and was 
thus prevented from presenting his appeal. within, 
thé limitation prescribed therefor: 
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Held, that he was entitled to the benefit of 
section 6 of the Limitation Act. 


Appeal against a decision of the Sub- 
ordinate Judge, Ist. Court, Chapra, dated 
the 5th June 19165. 


Mr. Batkunth Nath Mitra, for the Appel- 
lant 


Mr. Fakhruddin, for the Respondent. 


ORDER.—In this case a preliminary 
decree for partition was obtained on the 
9th January 1908. There was an appeal 
to the High Court: the decree was con- 
firmed on the 16th June 1914. There after 
the defendants Nos. 3 to 45 made an ap- 
plication in the Original Court asking that 
in the final decree for partition they should be 
awarded a separate share. Their application 
was granted by an order dated the 5th June 
1916, in which it was directed that the preli- 
minary decree of the Yth January 1505 
should be amended. 


Against this amendment an appeal was 
filed in this Court on the Sth July 1916, 
and a motion onthe 7th August 1916. The 
decree was actually amended at some un- 
known date, a direction being inserted in 
the margin to the effect that the defend. 
ants above referred to should get a separate 
share. A -copy of this decree. was obtained 
on the 13th July 1916. but was not pro- 
duced in this Court until the 25th January 
1917,. this delay being due partly to the 
carelessness of the appellant’s karpardaz 
who had been instructed by the appellant’s 
Vakil tc furnish him with a copy of the 
decree and partly due to the carelessness 
of the Vakil himself in not reminding the 
karpardaz to comply with his instruction 
and furnish him with a copy of the deeree. 


The question for our determination is 
whether the appeal should now be held 
to be barred by limitation and dismissed, 
or whether we should hold that in the 


circumstances of the case the provisions- 
of section 5 of the Limitation Act apply - 


and that the -appellant has satisfied the 
Court that he had sufficient excuse for 


not presenting the appeal within the -time,: 
tt being conteded that until the decree of 


the Original Court has been presented the 
appeal cannot be held to have been pre- 
sented within the. meaning of that section, 
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Without prejudice to any view which I 
might take upon the question whether a 
motion or an appeal would lie in this case, 
the balance of authority in the Calentta 
High Court and in the Allahabad High 
Court appears to be in favour of the view 
that the proper remedy against an order 
directing the amendment of a decree is by 
motion and not by way of appeal. The 
Madras High Court appears in two cases 
to have taken the opposite view and to 
have held that an appeal lies against the 
amended decree. It may, therefore, be 
reasonably held that the appellant’s Vakil 
had ground for thinking that his remedy 
would probably be held by this Court to 
be by way of motion and not by way of 
appeal, and this being so, there is, in my 
opinion, ground for excusing the carelessness 
in the prosecution of the appeal. I have also 
the consideration in my mind that at the time 
of the hearing of a motion it has been held 
that the Court has jurisdiction, if it considers 
that the remedy was by way of appeal and not 
by way of motion, to convert the motion 
into an appeal. To dismiss the appeal 
now would preclude the Court from taking 
that course if it thought it should do so. 
If it had been a question merely of an 
appeal, I have no doubt whatever that the 
great carelessness in the prosecution of the 
appeal would not have been excused and that 
the appeal would have been dismissed on the 
ground of limitation. But having in view 
the considerations to which I have above 
referred, I would direct that the appellant’s- 
case comes within the terms of section 5 
of the Limitation Act, and I wonld al- 
low the appeal to be admitted for hearing. 


Appeal allowed. 
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ALLAHABAD HIGH COURT, 
First Appeat FROM Orper No. 166 or 1916. 
March 1, 1917. 

Present:—-Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P., C. Banerji, Kr. 
NATHU—Apesicant—APPELLANT 
versus 
SARUP SING H—Oprosits Parry 

— RESPONDENT. 

Qivil Procedure Code (Act Y of 1908), O. V, r. 17— 
Servire of summons— Personal service, necessity of. 

Tho provisions of the Civil Procedure Code as to 
ihe service of process ought tobe strictly observed 
aud in all cascs where it is reasonably possible, per- 
sonal service ought to be had. [p. 545, col |,, 

Where a serving officer found that the respondent 
on whom he had to serve a summons was away from 
his house but was expected back in two or three 
days, and affixed the summons lo the door of his 


house: f oa 
Held, that it was not a sufficient service within 


the meaning of Order Y, rule 17, of the Civil Pro- 
cedure Code. [p. 544, col. 2.] 


First appeal from the order of the District 
Judge, Moradabad, dated the 4th August 
1916, dismissing an application for restora- 
tion of an appeal decreed ex parte oh 27th 
April 1916, 

FACTS.—An appeal was filed in the Court 
ofthe District Judge of Moradabad. Summons 
was served on the respondent by affixing it on 
the outer door of his house. It appeared 
from the report of the serving officer that 
the respondent had gone to Saharanpur and 
was expected in two or three days. The Court 
held the service to be sufficient and decreed 
the appeal ex parte. The respondent made 
an application for restoration of the appeal. 
The application was dismissed. 

Respondent appealed. 

Mr, Mukhtar Ahmad, for the Appellant.— 
The summons was sent to the defendant 
for the first time. It was affixed to the 
outer door of the respondent’s house. The 
lower Court is wrong in holding that 
the service is suf cient. A service under 
Order V,rule 17, cannot be deemed to 
-be sufficient unless and until there is proof of 
the fact that the defendant or his agent 
refused to sign the acknowledgment or where 
-the serving officer after using all due and 
- reasonable diligence could not find the defend- 
ant. In this case nothing of the sort was 
done. It appears from the report of the 
serving officer that the appellant had gone 
to Saharanpur and was expected back within 
two or three days. His wife and little 
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children were in the house. Under such 
circumstances it was the duty of the appellant 
in the Districé Judge's Court to get him 
personally served and the peon ought to have 
waited for two or three days and then served 
the notice personally. Under the circum- 
stances of this case service by affixing the 
notice on the outer door was bad according 
to law. I rely on Sakina v. Gauri Sahar 
(1). The presence of wife and children in 
the house does not affect the case in any way. 
Service can bə made only onan adult male 
member of the family. Irely on Bhomshetts 
Junappashettt v. Umabai (2). 

Mr, N. O. Vaish, for the Respondent, was 
called upon to reply. 

JU DGMENT.—This appeal arises ont of an 
application in the Court below to restore an 
appeal which had been decreed ex parte. The 
plaintiff brought a suit upon a number of 
bonds bearing very high rates of interest. 
The defendant admitted the execution of the 
bonds, but pleaded that the bonds were given 
as security in connection with other matters. 
This defence held good in the Court of first 
instance and the plaintiff’s suit was dis- 
missed, The plaintiff preferred an appeal. 
and the case having been called on the defend- 
ant was absent. Thereupon the Appellate 
Court allowed the appeal ex parte. Itappears 
that service of the notice of the appeal was 
not made personally. It was made by affix- 
ing a copy of the notice to the door of the 
defendant’s house while he was absent. The 
process-Server was informed of the absence 
of the defendant and that he would 
return in the course of a few edays, 
Instead of waiting (as he ought to have 
done} for a few days, he affixed a copy of the 
notice. We think that the Court ought not 
to have held this service to be sufficient. It, 
however, did so. The defendant in support 
of his application to have the decree set aside 
swore an affidavit (no doubt somewhat vague), 
in which he stated that he was unaware of 
the time fixed for the hearing of the appeal, 
The other side put in an affidavit tothe effect 
that the defendant was actually present in 
the Court compound when the appeal was 
heard. The Court below does not appear 
to have examined either of the parties as to 
the truth of their respective statements. lt 


(1) 24 A. 802; A. W. N. (1992) 68. 
(2) 21 B. 223; 11 Ind. Des. (x, s.) 150, 
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seems somewhat strange if the defendant was 
present that he should have made no effort 
to maintain the decree in his favour granted 
by the Court of first instance either by 
appearing in person or by asking the Court 
to give him time to instruct a Pleader, 
Farthermore it seems a little strange that the 
plaintiff (if he had really seen the defendant 
present in Court, or in the Court compound) 
did not inform the Judge of the presenee of 
the defendant when the case was called on. 
This eircumstance makes us doubt the truth 
of the allegation in the affidavit of the plaint- 
aff that the defendant was present in the 
Court compound on the day of the hearing 
of the appeal. In a case very similar to the 
present case, namely, Sakina v. Gauri Sahar 
(1), a Bench of this Court entertained an 
appeal against an order of the Court below 
refusing to set aside an ex parte decree. The 
Court pointed out that personal service 
ought to be had in all cases ‘where it is 
reasonably possible. We think that this is 
a very sound practice and that the provisions 
of the Code as to the service of process ought 
to be strictly observed. We allow the appeal, 
set aside the ew parte decree of the Court 
below and direct. the Court fo re-admit the 
appeal upon its original number in the 
file and to proceed to hear and determine 
the same on the merits, which should be 
carefully considered. The appellant will 
have his costs of this appeal. 


Appeal allowed. 


Ahi pi 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit APPRAL No. 98 or 1915. 
April 3, 1917. 
Present:—_-Mr, Stuart, A. J. C., and Pandit 
Kanhaiya Lal, A. J. C. 
Thakur SHANKAR SINGH—Pratstirr— 
APPELLANT 
VETSUS 
Thakur KALKA BAKSH SINGH— 


Derenpant— RESPONDENT. 

Registration Act (XVI of 1908‘, s. 17 (VI)—Com- 
promise, petition of-——Registration, necessity of —Muta- 
tion proceedings—Civil Procedure Code (Act Y of 
1908), O. XXII, r. 3, applicability of, to revenue pro- 
ceedings. ; 

A petition of compromise, the object of which is 
to intimate to the Court what is settled outside the 
Court with a view to get mutation effected in accord- 
ance with it and which is confined to the property 
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which ia the subject-matter of controversy in the 
mutation proceeding, constitutes a step in a judicial 
proceeding and does not require registration. [p. 
550, col. 1.) 

A partition between co-owners does not require to 
be effectuated or evidenced by a written document, 
and a petition admitting or reciting such a partition 
isadmissible in evidenca without registration. fp. 
560, col. 2.) 

Pranal Anni v. Lakshmi Anni, 22M. 508 (P.O); 1 
Bom. L. R. 394; 3 C. W. N. 485; 26 I. A. 101; 9 M. L. 
J. 147; 7 Sar. P. ©. J. 516; 8 Ind. Dec. (N. s.) 868; 
Bindesri Naik v. Ganga Saran Sahu, 20 A. 171 at p, 180 
(P.C.); 20. W. N. 129; 25 I. A. 9; 7 Sar P. C. J. 273;9 
Ind. Dec, (N. 8.) 471 Kokle v. Pearey Lal, 21 Ind. Oas. 
29; 385 A. 502; 11 A. L. J. 765; Daye Shankar v. Hub 
La, 27 Ind. Ces. 497; 37 A. 108; 13 A..L. J. 21; Gurdeo 
Singh v. Chandrika Singh, 1 Ind. Cas. 918; 86 ©. 193; 
50.0. J. 611; Joti Kuruvetappa v. Izari Sirusappa, 80 
M., 478; 16 M, L. J. 854; Satya Kumar Banerjee v. Satya 
Kripal Banerjee, 3 Ind. Cas. 247;100, L. J. 503; 
Gyannessa v. Mobarakannossa, 25 C.230; 20. W.N. 
91; 13 Ind. Dec, (N. 3.) 142; Ram Sarup v, 
Bindeshuri, 27 Ind. Cas. 938; 18 O. O. 61; 2 O. L. J. 67; 
Khunni Lal v. Kunwar Gobind Krishna Narain, 10 
Ind. Cas. 477; 15 C. W. N. 545; 8 A. L. J. 552; 13 C. L, 
J. 575; 18 Bom. L. R. 427;10 M, L. T. 25; (1911) 1 M. 
W. N. 432; 21 M. L. J. 645; 33 A. 356; 38 L A. 87 
(P. C.); Lala Qudh Beharee v, Mewa Koonwer, 8 Agra. 
EH. O. Rep. 82 at p. 84; Ahmad Raza v. Saiyid Abid 
Husain, 39 Ind. Cas. 11; 18 Bom. L. R. 904; 14 A. L. 
J. 1099; 20 M. L. T. 447;35 A. 494; 24 C.L. J. 505; 
(1916) 2 M. W. N. 543; 5 L. W. 153; 1 P. L. W. 90; 21 
OC. W. N. 265; Satrohan Lal v. Nageshar Prasad, 35 
Ind. Cas. 770; 19 0. O. 75: 3 O. L. J. 339, referred to, 

Rule 3, Order XXITI, of the Civil Procedure Code, 
applies equally to civil and revonue proceedings. 
[p. 549, col. 2. ] 


Appeal against the order of the Subordinate 
Judge, Hardoi, dated the 3rd September 
1915. 

Messrs. Champat Rai, A. P. Sen and 
the Hon’ble Mr. Samiullah Beg, for the 
Appellant. 

The Hon’ble Mr. 
for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by Shankar Singh, the 
plaintiff-appellant, for the recovery of 
Rs.8,144-5-1l1 from his brother, Kalka Bakhsh 
Singh. The circumstances, which have 
given rise to the present claim, are as 
follows:—— 

Sanwal Singh was the uncle of Kalka 
Bakhsh Singh, Shankar Singh and Darshan 
Singh. On the 27th June 1907 he exe- 
cuted a Will by which he bequeathed his 
entire property to two of his nephews, 
Kalka Bakhsh Singh and Shankar Singh. 
Sanwal Singh died in 1908, He had two 
cousins, Narpat Singh and Beni Singh. At 
the time of his death a suit filed by 
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Narpat Singh, Beni Singh and their sons 
was pending against Sanwal Singh, his 
nephews, Kalka Bakhsh Singh, Shankar 
Singh and Darshan Singh, and others, 
wherein the former had claimed a share 
in what they described as their joint 
family property. The defence in that case 
was that the property then in dispute 
belonged to Sanwal Singh as the eldest 
member of the family and was impartible 
according to the family custom, and that 
the plaintiffs were living separately and 
had not been in joint possession of the 
said property from more than twelve years. 
That suit was eventually dismissed on the 
12th May 1910 except in regard to the 
village Bahadurpur, which was allowed to 
the plaintiffs as under-proprietors subject 
to the payment by them and their heirs 
to the proprietors for the time being of 
the Government revenue, all rates, cesses 
and public charges and ten per cent. 
maltkana (Exhibits 161 and 162). Mean- 
while in consonance with the defence set 
up in the above suit, mutation of names 
was effected in respect of the property 
left by Sanwal Singh in the name of 
Kalka Bakhsh Singh alone. On the 28rd 
January 1911 Narpat Singh, Beni Singh 
and their sons obtained Jeave to appeal to 
the Privy Council but on tbe 7th June 
1911, they entered into a compromise by 
which they agreed to accept Rs. 4,000 from 
Kalka Bakhsh Singh and Shankar Singh 


“and withdrew their appeal to the Privy 
Council. 
The dispute with Narpat Singh, Beni 


Singh and tbeir sons having been thus 
settled, Shankar Singh applied on the 25th 
July 1911 on the strength of the afore- 
mentioned Will for the entry of his name 
in respect of a half share of the property 
left by Sanwal Singh. Kalka Bakhsh 
Singh at first took time from the Court 
to make a settlement out of Court, and 
subsequently on the 19th September 1911 
the parties filed a petition of compromise, 
stating that by virtue of a mutual settle- 
ment arrived at between them, the 
villege Jomamau with all its hamlets 
entered in list A appended to the com- 
promise was allotted to Kalka Bakhsh 
‘Singh, that 16 other villages including 
Rahriyamau and Bhilawan, entered in list 
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B, were allotted to Shankar Singh and 
that the remaining six villages entered in 
list C were to continue joint, and further 
stating that the name of Kalka Bakhsh 
Singh shall be removed from the property 
entered in list B and that of Shankar 
Singh substituted, and thatthe names of 
Kalka Bakhsh Singh and Shankar Singh 
should be entered in equal shares in res- 
pect of the property entered in list C. 


At the time of the compromise there was 
a debt of Rs. 8,000 bearing .interest at 6 
pec cent, per annum on the village 
Rahriyamau, which Sanwal Singh had mort- 
gaged with possession with Raja Ram Pande 
on the ¿0th May 1906 (Exhibit 147). In 
regard to this debt the petition of com. 
promise stated that a separate agreement 
had been executed, by which Kalka Bakhsh 
Singh had agreed to pay his half share of 
that debt within a month from’ that date, 
failing which Shankar Singh would be 
entitled to recover the same from him, 
There was also a debt of Rs. 3,000 bear- 
ing compound interest at 9 per cent. per 
annum on the village Bhilawan, which 
Kalka Bakhsh Singh had mortgaged with 
Gayadin and Shankar Prasad on the ]3th 
April 1911 (Exhibit 145). In regard to 
that debt the petition of compromise men- 
tioned that Kalka Bakhsh Singh had 
similarly undertaken by a separate agree- 
ment to pay the entire amount within a 
month from that date, failing which Shankar 
Singh would be entitled to recover the 
same from him. 

The allegation of Shankar Singh is that 
Kalka Bakhsh Singh failed to pay the said 
moneys, and he sued accordingly for the 
recovery of the same with interest thereon 
at the rate stipulated in the instruments 
of mortgage. The defendant pleaded that 
the petition of compromise filed in the 
mutation case did not correctly embody the 
terms settled between the parties, that the 
contents thereof were not read over and 
explained to him, and that the plaintiff 
abused the confidence reposed in him by 
getting the defendant to affix his signature to 
something Gifferent from what was original- 
ly settled. He further pleaded that he came 
to know of the contents of the aforesaid 
compromise, when Gayadin and Shankar 

| Prasad demanded the mortgage-money 
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due under the mortgage of the 13th April 
1911, and that the said compromise was 
invalid on account of the frand practised by 
the plaintiff and illegal and unenforceable 
for want of registration and the necessary 
stamp duty. 

‘The learned Subordinate Judge found 
that the petition of compromise correct- 
ly represented what was actually settled 
between the parties, that a formal agree- 
ment was also drawn up, embodying the 
terms of “the settlement but was being 
kept back by the defendant, and that the 
defendant failed to establish any fraud or 
undue influence. He, however, 
the claim of the plaintif on the ground 
that the petition of compromise was 
invalid and unenforceable for want of 
registration. 

The learned Counsel who appears for 
the ‘defendant-respondent impeaches the 
findings at which the learned Subordinate 
Judge has arrived on the points frst 
mentioned. His contention is that the 
draft agreement filed by his client. is a 
genuine -document and represents correctly 
the settlement originally made between the 
parties and that the evidence adduced by 
him establishes that the plaintiff abused 
the confidence reposed in him by getting 
entered in the petition of compromise 
terms different from those originally 
settled. The evidence adduced in sup- 
port of the alleged agreement consists 
of three witnesses, Munnu, Shankar Singh 
and Kalka Singh. Munnu is a petition- 
writer working at Sandila in partnership 
with .Ghulam Husain. He states that the 
parties asked him to write an agreement 
and that he prepared a draft thereof accord- 
ing to the terms ‘mentioned by the parties 
and copied the same in his book (Exhibit 
A7). He further states that he faired out 
that draft on a stamp paper supplied by 
Shankar Singh and read it over to the 
parties, that the parties signed it and got 
it attested by two or three men and that 
it was eventually handed over by Kalka 
Bakhsh Singh to the plaintiff. An exami- 
nation of the copy book, however, shows that 
it consists of 86 pages, 12 of whish are 
completely blank. The first 12 pages con- 
tain 10 drafts comprising copies of plaints 
filed by different persons for arrears of 
rent, an application for inspection of 
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registration records, another applisation for 
resumption of land and a sale-deed and a 
mortgage-deed all ranging between the 2nd 
February 1911 and the 15th June 1911. 
The next 12 pages contain copies of the 
agreement said to have been executed by 
the parties on the 19th September 1911 and 
the petition of compromise filed by them in 
the Revenue Court on the same date. The 
former is stated to have been written by 
Munnu and the latter by Ghulam Husain. 
Between the 15th June 1911 and the 19th 
September i911 no other document appears 
to have been written by either of the 
partners or was at all events copied in this 
book,. aud it is surprising that while - the 
copy of the alleged agreement contains 
terms which are inconsistent with the 
petition of compromise filed in the Revenue 
Court, the petition of compromise, as copied 
in this book, tallies with the petition of 
compromise which was actually filed by the 
parties in the mutation proceedings. The book 
contains evident marks of the preceding and 
sueceeding pazes having been removed and con- 
sidering the normal quantity of work, which 
these two petition-writers must have done be- 
tween the 2nd February 1911, with which this 
book begins, and the 19th September 1911, 
with which it ends, itis difficult to believe 
that this book is a genuine record of the 
documents and petitions which these two 
men wrote between that period in pur- 
gsuance of their calling. It is suggested 
that the petition-writer copied only important 
documents in this book. Bat some of the 
copies in it relate to matters of a most trivial 
and ephemeral nature. Munnu admits that 
after the 19th September 1911, the date 
of tho. alleged agreement, another scopy 
book was started which was in the posses- 
sion of Sakhavat Husain but if there were 
12 pages blank in this book, there was no 
necessity for another copy book having 
been started. He further admits that he 
had no book similar to the one produced, 
for the year preceding 1911. He isa man 
of slender means, having been turned out 
by his father, who, as he admits, helps him 
with a rupee or two off and on, He holds 
no license to work as a petition-writer af 
Sandila. He came forward to give evidence 
and produced the copy book without any 
summons, and no reliance can be placed on 
his statement, 
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The next witness, Shankar Singh, poses 
to be a friend of the plaintiff and to have 
been called by him to settle his dispute 
with the defendant. He states that he 
settled that the debt of Rs. 4,000 payable in 
respect of Rahriyamanu to Raja Ram Pande 
and that of Rs. 3,000 payable in respect of 
Bhilawan to Gayadin and Shankar Sarup 
were to be paid exclusively by the plaintiff, 
because the property proposed to be allotted 
to his share was of greater value, and that 
an agreement was written to that effect 
and handed over by the defendant to the 
plaintiff; but he does not say why if such an 
agreement was written, it was not register- 
ed. The witness is involved in debt and the 
learned Subordinate Judge observes that he 
showed so much interest in the case that 
even after his examination was over he 
remained inattendanca at the defendant’s 
bistara or sitting place on subsequent 
hearings. $ i < 


Like Shankar Singh, Kalka Singh professes 
to have joined in making a settlement be- 
tween’ the parties and getting an agree- 
ment executed by Kalka Bakhsh Singh 
of the kind mentioned by the preceding 
witness, He is, however, a relation of 
Collector Singh, son of Narpat Singh, 
and was disbelieved by this Court in the 
previous case instituted by Narpat Singh 
against Sanwal Singh, in which he had given 
evidence fcr the former. He had an ill- 
. feeling with Sanwal Singh who got him 
bound over to keep the peace. He had 
also opposed an application for mutation 
presented by the present plaintiff in res- 
pect of the property of one Musammat 
Manturan and was unsuccessful. He-suggests 
that the agréement was written and signed 
on the 18th September 1911, but the draft 
contained in the scribe’s copy book purports 
to have been written on the 19th -Sep- 
tember 1911. If the petition of compromise 
and the alleged agreement were written on 
the same date or one after the other, it is 
hardly likely that the terms contained in 
the one would have been inconsistent with 
those contained in the other, unless some 
fraud was practised, about which there is no 
evidence. The petition of compromise dis- 
tinctly stated that in regard to the debts 
charged on the estate the parties had agreed 
that those payable by Sanwal Singh, the 
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testator, would be paid by the parties in 
equal shares, and that taken by the defend- 
ant after his death would be paid by him 
alone. The defendant is literate and knows 
Hindi and Urdu, and according to the evidence 
of Sheo Bhakt Rai he had read up to 
the upper primary standard. There is evi- 
dence to show that the petition of compromise 
was written in his presence and read over 
to him, and it is difficnlt to believe that 
he would have agreed in that petition to 
pay the debts which, according to the draft 
agreement produced by Munnu, were payable 


. by the plaintiff. 


The petition of compromise recites that a 
separate agreement had been executed 
that day by Kalka Bakhsh Singh in 
favour of the plaintiff in regard to the 
payment of the debts, but no such agree- 
ment is now forthcoming. Tbe plaint- 
iff denies that any such agreement was 
written or made over to him, and while it 
is probable that in pursuance of the intention 
of the parties a stamp of Re. 1 was made 
over to the defendant for writing the agree- 
ment and that his intention fo write it was 
taken for the deed when the petition of 
compromise was written, itis equally possible 
that it was written out by the defendant 
but was never actually made over to the 
plaintiff. if it was written out and made 
over to the plaintiff and contained terms 
corresponding to those contained in the peti- 
tion of compromise, there was no reason for 
the plaintiff to have suppressed it, for its 
production would only have further refuted 
the case for the defendant and controvYerted 
the draft which the defendant sought to 
prove. If, on the other hand, it contained 
terms similar to those mentioned by the de- 
fendant, there was every reason for the de- 
fendant to have kept that agreement, for it 
would have given him a right which he would 
not have otherwise possessed. In either event 
we agree with the learned Subordinate Judge . 
in holding that the plaintiff was not given 
the agreement and had no motive for with- 
holding it from evidence. 


Reliance is also placed on behalf of the 
defendant on the testimony of certain witnes- 
ses, who profess to have been present at the 
time when the settlement between the parties 
was arrived at, in proof of the manner in 
which the debts due by the estate were to be 
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paid. Most of these witnesses are either 
men of no position or related to Bodh Singh, 
a relation of his, who has been prosecuting 
the case on his behalf, The learned Sub- 
ordinate Judge has discussed their evidence 
in detail and has given sufficient reasons for 
holding that their statements cannot be 
trusted. Bairam, for instance, had given 
evidence on behalf of Narpat Singh 
against Sanwal Singh in the previous 
case and is now trying to support the 
oase of the defendant, because Collector 
Singh, son of Narpat Singh, is acting on 
his behalf. He is heavily involved in debt, 
and so is Dular Singh, who contradicts him 
as to the presence of Darshan Singh, 
Gajadhar Singh, Madar Singh and Tilak 
Singh are related to Bodh Singh, who, tt 
has been found, used to attend the Court 
daily in the interest of the defendant. Kallu 
Singh admits that his father had executed a 
bond in four of Kalka Bakhsh Singh and 
that his land might still be in his possession, 
The demeanourof Umra and Kallu Singh 
impressed the learned Subordinate Judge 
very unfavourably, inasmuch as they were 
not prepared to deliver their story except 
in the manner in which they professed to 
remember it. lLalta Singh is involved in 
debt and is a man of no position. The 
evidence of the above witnesses ir, therefore, 
of little value and has been rightly rejected 
in view of the terms embodied in the petition 
of compromise, which the parties had filed. 
The defendant does not explain how he 
allowed the petition of compromise to be filed, 
if it Yid not embody the terms to which 
he had agreed. The subsequent con- 
duct of the defendant shows that he was 
aware of the terms of the compromise, for 
he verified its terms sc far as they related 
to the mutation proceeding before the Tahsil- 
dar (Exhibit 3). He subsequently took 
a copy of the petition of the com- 
promise and filed it in a revenue case 
on the 23rd August 1912 (Exhibit 121). 
On the 5th July 1912 a wmortgaged-eed 
executed by Kalka Bakhsh Singh in favour 
of Bisheshar Nath, in which a reference 
is made to the compromise (Exhibit 131), 
and in another mortgage deed executed by 
him in favour of Sumere Prasad on the 9th 
July 1912 (Exhibit 132), there is a reference 
both to the compromise and to the arrange» 
ment made for the payment of the debts due 
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by Sanwal Singh. Raja Ram Pande says 
that the defendant met him three years 
ago and told him that he would pay off 
half the debt due to him by Sanwal Singh 
and that he paid him some interest between 
1912 and 1914, The allegation of the defend- 
ant that the money taken from Gayadin 
and Shankar Sarup was required to pay 
the expenses of opposing an appeal filed by 
Narpat Singh to the. Privy Council and 
that he handed over the said money to the 
plaintiff, is not borne out by the recitals 
contained in the mortgage-deed which he 
had then executed (Exhibit 145), or corro- 
borated by any other evidence. The defend- 
ant has failed to establish that any fraud 
was practised by the plaintiff in the matter 
of the compromise, and we have no hesita- 
tion in agreeing with the learned Sub- 
ordinate Judge in the conclusion at which he 
had arrived, namely, that the petition of 
compromise correctly represented the settle- 
ment made between the parties both as 
regards the property left by Sanwal Singh 
and the manner in which the debts were to 
be paid. 

The next question is whether the petition 
of compromise was inadmissible in evidence 
for want of stamp or registration. The 
petition started with a recital of the manner 
in which the parties had settled their dispute 
out of Court and divided their property, 
prayed that the mutation of names should be 
carried out in accordance with it, and em- 
bodied directions as to the manner and the 
person by whom the debts chargeable on the 
property divided were agreed to be payable. 

So far as the directions given as to the 
payment of the debts were concerned, the 
petition was obviously not one which required 
registration, but even as a whole, it was 
nothing more than an intimation to the Court 
of the terms which the parties had privately 
settled between themselves both as to the 
method of dividing the property and getting 
mutation of names effected in accordance there- 
with and as to the person who was to pay the 
debts for which some of the villages allotted 
to the share of one of the parties were liable. 
Order XXIII, rule 3, of the Code of Civil Pro- 
eedure, which applied equally to civil and 
revenue proceedings, lays down that where 
it is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, 
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the Court shall order such agreement or 
compromise to be recorded and shall pass a 
decree in accordance therewith, so far as it 
relates to the suit. The proceeding in which 
the petition of compromise was filed arose 
out of an application made by Shankar 
Singh for the entry of his name in respect 
ofa half share of the entire property left 
by Sanwal Singh. The object of the petition 
of compromise was to intimate to the Court 
what was settled outside it with a view to 
get mutation effected in accordance with 
it. The compromise was confined to the 
property which was the subject-matter of 
controversy in the mutation proceeding, and, 
as pointed out by their Lordships of the 
Privy Council in Pranal Anni v. Lakshmi 
Anni (1), it constituted a step ina judicial 
proceeding and did not require registration. 
The provisions of section 17 of the Indian 
Registration Act, said Lord Watson in Binde- 
sri Naik v. Ganga Saran Sahu (2), did not 
apply to proper judicial proceedings, whether 
consisting of pleadings filed by the 
parties, or of orders made by the Court. In 
Kokla yv. Pearey Lal (3) and Daya Shankar 
y. Hub Lal. (4) petitions of compromise 
filed in mutation proceedings, settling 
disputes between the parties either by dis. 
tributing the property or by agreeing to its 
being entered jointly in the name of both, 
were held to partake of the nature of family 
settlements and notto require registration. 
In Gurdeo Singh y. Ohandrika Singh (5) 
and Joti Kuruvetappa v. Izari Sirusappa (6) 
petitions of compromise filed in a Oourt 
were, inso faras they related to the pro- 
perties in suit, similarly held not to require 
registration and to be enforceable, so long 
as the terms entered therein were lawful 
within the meaning of Order XXIII, rule 3, 
of the Code of Civil Procedure. 


An instrument of partition is, moreover, 
not required by law io be in writing, but the 
parties may, if they choose, reduce the partition 
into the form of a document, evidencing that 


(1) 22 M. 508 (P. C.); 1 Bom. L. R. 394; 3 0. W. N. 
486; 26 I. A. 101; 9M. L. J. 147; 7 Sar P. O. J. 516; 
8 Ind. Deo. (N. s.) 863. 

(2) 20 A. 171 at p. 180; (P. C.); 2 ©. W. N. 129; 25 
J, A. 9; 7 Sar. P. O. J. 278; 9 Ind Deo. (n.s.) 471. 

(8) 21 Ind. Cas. 29; 85 A. 502; 11 A. L. J. 765 

(4) 27 Ind. Cas. 497; 87 A. 105; 18 A. L. J. 21, 

(5) 1 Ind. Cas, 913; 86 C. 198; 50, L. J. 611. 

(6) 30 M. 478; 16 M. L. J. 3854, 
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partition, in which case, if the property affected 
is worth over Rs, 10C such an instrument would 
require registration under section 17, clause 
(b), of the Indian Registration Act (XVI of 
1908), A document the object of which is 
not to evidence a partition but to intimate 
to the Court the method in which a partition 
has been effected out of Courtin order that 
the matter in controversy may be decided in 
accordance therewith is not, however, an 
instrument of partition, for, as pointed out 
in Satya Kumar Banerjee v. Satya Kripal 
Banerjee (7) and Gyannessa v. Mobarakannessa 
(8), a partition between co-owners does not 
require to be effectuated or evidenced by a 
written document, and a petition admitting 
or reciting such a partition is admissible in 
evidence without registration. In Ram Sarup 
v. Bindeshurt (9) it was pointed out that a 
petition of compromise filed in a mutation 
case, which was relied on as a family 
arrangement, did not require to be registered 
under section 17 of tho Indian Registration 
Act, as it did not ereate or confer any fresh 
title but was only in the nature of an agree- 
ment, by which an antecedent title in the 
parties was acknowledged and defined. In 
Khuni Lal v. Kunwar Gobind Krishna Narain 
(10) their Lordships of the Privy Council, 
referring toan earlier compromise made be. 
tween the parties under which the property 
was divided, cited with approval the decision 
in Lala Oudh Beharee v. Mewa Koonwer (11), 
wherein it was laid down:— 

“The true character of the transaction ap- 
pears to us to have been a settlement bgtween 
the several members of the family of their 
disputes, each one relinquishing all claim in 
respect of all property in dispute other than 
that falling to his share; and recognising the 
right of the others, as they had previously 
asserted it, to the portion allotted to them res- 
pectively. It was in this light, rather than 
as conferring a new distinct title on each 
other; that the parties themselves seem to 
have regarded the arrangement, and ve 
think that it is the duty of the Courts to 


(7) 3 Ind. Cas, 247; 10 O. L. J. 603. 
: 10 25 0, 210; 20. W. N. 91; 18 Ind. Dec. (N.s) 


(9) 27 Ind. Cas. 938; 18 O. C. 51; 2 O. L. J. 67, 

(10) 10 Ind. Cas. 474; 15 0. W. N. 545; 8 ALL. J. 
552; 13 0, L. J. bib; 13 Rom. L. R. 427; 10 M. L. T. 
25; (1911) 1 M. W. N. 482; 21 M, L. J. 645; 33 A. 356; 
38 I. A. 87 (P.O). 

(11) 3 Agra H, O, R, 82 at p. 84, 
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uphold and give full effect to such an arrange- 
ment.” In Ahmad Raza v. Said Abid 
Husain (12), where the parties to a suit 
filed a petition of compromise reciting the 
terms on which the dispute was settled, 
among them being an agreement by one 
party who was recognized as owner to grant 
a usufructuary mortgage to the other, and 
the order of the Court was that the com- 
promise should be placed on the record, their 
Lordships of the Privy Council held in a 
subsequent suit to redeem that mortgage that 
the petition ‘of compromise merely evidenced 
an antecedent verbal mortgage, which was 
valid according to the law in force before 
the Transfer of Property Act was passed, 
and that zo long asit was properly stamped 
as-a petition it could be admitted in evidence, 


There is nothing to preclude the parties 
from settling their disputes on auch terms 
as they might think proper. In Satrohan 
Lal v. Nageshar Prasad (13) it was held that 
the intention of the parties was to be 
deduced in each case from the docnment 
and the circumstances in which it was exe- 
cuted, and that in view of the fact that 
no order of a Revenue Court in a mutation 
proceeding could per se operate to confer 
title, the question in each case would be 
whether the transaction was one amounting 
to a transfer of property, required by law 
to be reduced to writing and registered, or 
only to an acknowledgment of an antecedent 
title. In the present case there is nothing to 
show that the petition of compromise in 
itself, purported to create a new title, for it 
recited a partition which had been effected out 
of Court. It resited the Will of Sanwal 
Singh under which the parties held an equal 
share in the property left by him and also 
referred to the mutual settlement which had 
been made to obviate future disputes and by 
which the property was divided between them, 
and merely asked the Revenue Court to 
direct mutation of names to be effected in 
accordance with it. It was not, therefore, an 
instrument by itself purporting to create or 
declare any right, title or interest in any 
property which did not exist before, and 


(12) 89 Ind. Cas. 11; 18 Bom. L R. 904 14 A. L. 
J. 1099; 20 M. L. T. 447; 88 A. 494; 24 C. L. J. 505; 
(1916) 2 M. W.N, 548; 5 L. W.153; 1 P. L. W. 90; 
21 0. W. N. 265. 

(18) 35 Ind. Cas, 770; 19 O. 0.76; 3 O. L. J. 339, 
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being a mere recital of the manner in which 
the partition had been effected, did not make 
it an iInstrdment of partition so ag to 
render its registration compulsory. It was 
sufficiently stamped as a petition to the 
Court, in which the mutation proceeding was 
pending. 

It is contended on behalf of the defend- 
ant that the agreement contained in the 
petition of compromise was nct one in re- 
gard to which specifis performance could 
be enforced. But the petition itself indicates 
the remedy to which the plaintiff was entitled 
in case of a breach, and the present suit 
does not ask for anything more than the 
remedy which the parties had contemplated 
in case the breach happened. So far as 
the question of registration is concerned, the 
present suit is confined only to the enforce- 
ment of the remedy provided in case the 
debts specified in the petition of compromise 
were not paid. That portion of the com- 
promise was not in any event one covered 
by section 17 of the Indian Registration 
Act, and there is nothing in law to prevent 
its enforcement. f 

The appeal is, therefore, allowed and the 
plaintifi’s claim decreed with costs throughout, 
aod future interest af 6 per cent. per year 
from the date of the suit till realisation. 
The defendant-respondent will bear his own 
costs here and below. 

Apreal allowed. 


PATNA HIGH COURT. 

Seconp Civin APPrAL No. 298 or 1916. 
February 15, 1917, 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
BADARI SINGH AND OTHERS—— DEFENDANTS 
—APPELLANTS 
versus 


LOBHI SINGH AND orners— PLaintirrs— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata — Overvaluation of second suit, effect of—Suits 
Vuluation Act (VII of 1887)—Procedure. 

A plaintiff cannot prevent the decision in a pre. 
vious suit from operating as res judicata by over. 
valuing the second suit. Under the Suits Valuation 
Act the second suit cannot be dismissed on the 
ground that itis overvalued and is brought in the 
wrong Court, but it must be disposed of as if the 
suit had been properly valued and bronght in the 
proper Court. [p. 552, col. 2.) 
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Appeal from the decision of the Additional 
District Judge, Shahabad, dated the 17th 
Desember 1915. 7 

Mr. Sebeshwar Dyal (for Mr, 
Pershad), for the Appellants. 

Mr. Kulwant Kahar, for the Respondents. 


JUDGMENT. 

COHAMIER, C.: J—The plaintiffs in this suit 
are the proprietors of a one-anna share which 
forms aseparate estate. Tho Ist defendant 
to the suit Chitarkali Kuer was the widow 
of one Hazari Singh, tenant of a holding 
comprising 16 bighas 19 cottahs 165 dhurs. 
According to the plaintiffs the annual rent 
of the holding was Rs. 36-7-8. In the 
holding was a plot No. 1559. This plot 
seems to have been transferred to defend- 
ants Nos. 4—10 or some of them. The 
plaintiffs claimed a declaration that plot 
No. 1559 is part of the holding of Chitar- 
kali Kuer, In the Record of Rights 
which was prepared under the Bengal 
Tenancy Act, the area held by Chitarkali 
Kuer was recorded as Il bigkas odd with 
an annualrent of Rs. 18-6-0, while plot 
No. 1559 with an area of 5 bighas odd was 
recorded as part of the holding of Gopi- 
nath Singh, oneof the defendants to this 
snit. It appears that .in or after the 
proceedings before the Settlement Officer 
the landlords disputed the entries and 
claimed that plot No. 1559 should be 
recorded as part of the holding of Chitar- 
kali Kuer but the landlords were not suo- 
oessful. Shortly after the Record of Rights 
had been published,the landlords sued Chitar- 
kali Kuer for arrears of rent af the rate 
of Rs. 37-8-0 per annum. One of the iseues 
fixed in that case was ‘what is the yearly 
rent payable for the defendants’ holding.” 
Both the Munsif and the Subordinate Judge 
who dealt with that case addressed them- 
gelves to the question whether Chitarkali 
Kuer’s holding was 16 bighas 19 coltahs 16+ 
dhurs or was 11 bighasodd. Prastically speak- 
ing the question was whether plot No. 
1559 was part of Chitarkeali Kuer’s hold- 
ing. Both Courts definitely decided against 
the plaintiffs. They held that the holding 
of Chitarkali Kuer was 11 bighas odd and 
not 16 bighas 19 cottahs odd, that is to say, 
thet it did not include plot No. 1559, and 
they also held that the annual rent of Chitar- 
kali Kuer’s holding was Rs. 18-6-0, 
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The landlords’ case now is that plot No. 
1559 was alienated by the tenant without 
their consent and the object of the present 
suit is to obtain a declaration that Chitar- 
kali Kuer’s holding atill comprises No., 
1559. There can be no doubt, as held by 
ihe lower Appellate Court, that Chitarkali 
Kuer’s holding was both in her time and 
in the time of her husband 16 brghas 19 
cottahs 16} dhurs. Indeed this was ad- 
mitted by Chitarkali Kuer in a suit 
which was instituted in 1909. The ques- 
tion is whether the decision to the 
contrary in the suit of 1911, which was 
pronounced a ‘short time after the publi- 
sation of the Record of Rights, renders the 
question now in dispute res judzcata. The 
plaintiffs seemed to have been afraid that 
the matter would be held to be res judicata, 
for they deliberately overvalued the pre- 
sent suit and brought it in the Court of a 
Subordinate Judge instead of inthe Court 
of a Mnunsif. The Subordinate Judge who 
tried the present case as the Court of first 
instance held that the matter was not 
res judicata, inasmueh as the Munsif who 
tried the previous suit of 1911 could not have 
tried the present suit. 


The plaintiffs, however, cannot avoid the 
effect of the decision in the suit of 1911 
by overvaluing the present suit. Under 
the Suits Valuation Act the present suit 
cannot be dismissed on the ground that it 
was overvalued and brought in the wrong 
Court, but it must be disposed of as if the 
suit had been properly valued and brought 


in the proper Court. In my opinion 
there can be no doubt whatever that 
the matter is res judicata under the 


desision arrived at in the suit of 1911, 

Mr. Kulwant Sahai contended that the only 
question decided in the suit of 1911 was, 
what rent was payable for the particular 
years to which the suit related. But the 
form of tho issues is against this contention 
and the judgment shows that both Courts 
addressed themselves to the question what 
was the annual rent of the holding and, 
what is more important, what was the area 
of the holding. In the face of the decision in 
the snit of 1911, the first relief claimed by the 
plaintiffs in the present suit cannot be granted. 
16 follows that the second relief also cannot 
be granted. In my opinion this suit should 
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have been dismissed. 1 would allow this 
appeal, set aside the decisions of the Courts 
below and dismiss the suit with costs in all 
three Courts, l 
SHARPODDIN, J.—I agree, 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Fiast Civiu APPRAL No, 274 og 1915, 
March 12, 1917. 
-Present:—Mr, Justice Piggott and 
Mr, Justice Walsh. 
IZZAT ALI—P taintivrr—APPELLAXT 
VeETSUS 
MUHAMMAD SHARAFATULLAH KHAN 


DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, +. 
11 (d}—-Cause of action—Pretiminary point, suit dis- 
missed on— Evidence, taking of, necessity of-—~Judicial 
Officers Protection Act (XVIII of 1850), applicability of, 

Plaintiff sued defendant, 1 Magistrate, on the 
allegation that the latter took him into custody and 
brought a false charge against him. The Trial Court 
dismissed the suit as barred by the provisions of the 
Judicial Officers Protection Act. On appeal to the 
High Court: 

Heid, that the allegation im the plaint disclosed 
on the face of it acause of action to which the Act 
for the Protection of Judicial Officers had no applica. 
tion. [p. 554, col. 1.] 

Per Walsh, J.—To entitle a Court to dismiss 
a plaint on the ground that it discloses no 
cause of action the Court can and must look 
at the plaint and ab nothing else, and if on 
reading the plaint it is clear that if the allegations 
are proved in accordance with the plaint there is 
any sort of cause of action, however trivial, frivolous 
and doubtful, it isthe duty of the Court to hear 
evidence and decide it on the merits; and where 9 
cause of action is shown on the plaint it is open to a 
Court to take such evidence and only such evidence 
as may be necessary to show that there is a complete 
reg in law tothe plaintift’s suit, [p. 554, cols. 1 
& 2. 

The defence under the Judicial OfRteers Protection 
Act is just as much a defence on the merits as any 
other defence, such as limitation or payment or any 
other matter ‘in the case of a money debt, anda 
Judge must take such evidence in a case in which 
this defence is set up asis necessary to bring the 
case within the protection of the Act before dis- 
missing the suit. [p. 554, col. 2.] 

First appeal againgt the desision of the 
Distriet Judge, Budaun, dated the 29th 
September 1915, 


FAOTS appear from the judgment, 


Mr. Lakshmi Narayan (with him Mr. 
Baleshwart Prasad), for the Appellant.— 
The suit ought not to have been dismissed 
on the preliminary point. The allegations 
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in the plainé clearly show ae cause of 
action. The Court onght not to have 
dismissed the sunit as barred by Act XVIII 
of 1850. The defendant has no doubt a 
defence under that Act, but unless he proves 
that he did the acts in the discharge of 
his duties he cannot avail himself of that 
There is a clear allegation in the 
plaint that the defendant brought a false 
charge against the plaintiff knowing it 
to be false. Unless this allegation is found 
to ba untrne, the defendant cannot plead 
protection under the Judicial Officers Pro. 
tection Act. The Judge ought to have 
taken evidence and decided on the merits. 
He sould have dismissed the snit, holding 
that even if the facts as alleged in the plaint 
were taken as true there was no cause of 
action, Then the matter wculd have been 
different. Here the factsclearly disclose a 
cause of action and unless and until evidence 
is called in it cannot be said that there is 
no canse of action. 

Mr. A. E. Ryves, for the Respondent, —The 
Judge presumably acted under Order VII, 
role 11 (4). A cognizance of suit against 
Judicial Officers is barred by the Act. No 
suit can be brought against Judicial 
Officers for what they doin the discharge 
of their duties, The Judge waa perfectly 
right in dismissing the suit. The suit ig a 


malicious and frivolous one and jin order 
to save the time of the Court the snit 
was dismissed. A plaintiff has no cause 


of action in such a oase. 
Mr. Lakshmi Narayan was not called upon, 


JUDGMENT, 

Pracort, J.—This is an appeal sgainst 
an order of the District Judge of Budaun 
dismissing a certain suit. The order ag 
it stands is based upon a finding that the 
plaint diseloses no cause of action; but 
it is possible that the Listrict Judge may 
have understood himself to be acting under 
clause (d) of ruleil of Order VII of the 
Code of Civil Prozedure. His order does 
in fast seam to turn upon a finding that 
it is clear from the statement of fasts given 
in the plain itself that the suit is one, 
the cognizance of which is forbidden by 
the provisions of the Judicial Officers Pro. 
tection Act, XVITI of 1850. It is 
impossible for us to uphold the order of 
the Court below on the grounds on which if 
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proceeds. tn paragraph 11 of the plaint 
the cause of action is stated to be that 
the defendant took the plaintiff into custody, 
and secondly, that the defendant brought 
a false charge against the plaintiff, know- 
ing. the said charge to be false. The latter 
of these two allegations discloses on the 
face of it a cause of action with which 
the Act for the Protection of Judicial Officers 
bas nothing to do. As regards the allegation 
that the defendant took the plaintiff into 
custody, it may prove upon investigation 
that the plaintiff was arrested upon a warrant 
issued by the defendant, who is admittedly 
a Magistrate, under such circumstances that 
the provisions of Act XVIII of 1850 
already referred to would bar the cogni- 
zance of any sult against this defendant 
based upon his action in causing the 
‘ plaintiff to be arrested. This may be so, 
or may not be so; but it certainly is not 
apparent from the statement in the plaint 
itself that the suit in question is barred 
by the provisions of Act XVIII of 1850. 
We must set aside the order and decree 
of the Court below, and, as that decree 
has been based on a preliminary point, 
we make an order of remand under the 
provisions of Order ALI, rule 28, of the 
Code of Civil Procedure, directing the Court 
below to re-admit the suit on to its file 
of pending cases and to proceed to dispose 
of it according to law. Obviously issues 
should be framed and if, in the opinion 
of the Judge, there is any preliminary 
issue which requires to be disposed of first, 
it is open to him to proceed with the 
trial in that way. Costs of this appeal 
including fees on the higher scale will abide 
the result. 

WALSH, J.—I entirely agree. It is quite 
clear that the learned Judge jumped too 
soon, There are at least two ways of 
disposing of a case upon a preliminary 
matter. A plaint can-no doubt be struck 
ont and a suit dismissed on the ground 
that the plaint discloses no cause of action. 
But to entitle a Court to do that, the 
Court can and must look at the plaint and 
at nothing else. And if on reading the 
plaint it is clear that if the allegations 
are proved in accordance with the plaint 
there is any sort of cause of action, however 
trivial, frivolous and doubtful it may be, 
ij is the duty of the Oourt to hear oyidence 
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and decide it on the merits. Another 
method is where a cause of action is shown 
on the plaint it is open.to a Court to 
take such evidence and only such evidence 
as may be necessary to show that there 
isa complete answer in law to the plaint- 
ifs sait. But that is a decision on 
the merits. . The defence’ under the Judicial 
Officers Protection Act is just as mush 
a defence on the merits as any other 
defence, such as limitation or payment or 
any other matter in the case of a money 
debt. The law for good reason has pro- 
vided certain protections such as limitation 
by effluxion of time in cases of money 
debts and such matters, and in the ‘case 
of Judicial Officers, statutory provisions 
that they should not be subjected to 
malicious and trumpery persecution in the 
form of suits for what they do in the 
discharge of their duty on the Bench. 
But if the plaint does disclose a case 
which if proved constitutes a cause of action 
in the eyes of the law, the Judge muat 
take such evidence as is necessary to 
bring the ease within the protection of 
the Act, because after all that is a matter 
of defence and not a matter which arises 
on the plaintiff’s plaint. This may be a 
mere storm in a teacup and it seems a 
great misfortune that the Judge under the 
circumstances jumped as quickly as he 
did. It may, on the other hand, be that 
the plaintiff bas some real grievance. In 
either view, the sooner the facts are 
heard in evidence and established as a 
matter of fact and the law applied to 
them, the better for everybody concerned. I 
would merely suggest by way of addition that 
where it is clearupon his own statement of 
facts that the plaintiff has no remedy in order 
to save waste of time in going in detail 
through evidence which ean only have one 
result— there is anadmirable method provided 
by the Code, and in my opinion intended to 
be followed by the Court, namely; to require 
the plaintiff or his legal representative after 
issues are framed to make an opening state- 
ment of his caseand of the materials with 
which he proposes to support it. The Court 
and the defendant then know what the facts 
are with which they are to be asked to deal, 
and what the legal considerations applicable 
to those facts are. And in a case of this 
kind where the plaintiff’s Pleader opens the 
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case and states the facts that he is in a 
` position to prove and upon his own opening 
. Statement it appears that even if he proves 
every single matter opened by him and it 
remains uncontradicted, nonetheless there 
would be an absolute answer in law to the 
action, it is open to the Judge to assume 
in the plaintiff’s favour that every fact opened 
is proved and upon the merits to dismiss 
the suit. „I do not suggest that that is 
always a good -method because there is 
sometimes a difference between the opening 
statement and the evidence as proved. 
"But at any rate it seems to me that the 
defence really and substantially relied upon 
in this case is a defence which gees to 
‘the merits and can only be tested when 
the facts relied upon by the plaintiff are 
known. At present nobody knows what they 
are, 
Appeal allowed ; Cause remanded, 





PATNA HIGH COURT. 

First rvit Apprat No. 83 or 1914. 
February 8, 1917. 
Present:— Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 

Tar SECRETARY or STATE ror INDIA 
in COUNCIL—Derenpant— APPFLLANT 
VETEUS 
KHAJA MAHOMED JAN AND OTHERS— 


PLAINTIFFS— RESPONDENTS, 

Bengal Land Revenue Settlement Regulation (VII 
of 1822), ss. 7, 8—Malikana or proprietary allowance, 
. right to—Arsatha, entries in, value of. 

Malikana or proprietary allowance under the 
Bengal Land Revenue Settlement Regulation is 
allowed to outgoing proprietors, that is, to the 
previous lessees of Government who do not take the 
settlement of the mahal and engage to pay Govern- 
ment revenue therefor. It is not allowed where 
settlement ig made with the previous proprietor 
himself. [p. 558, col. 2.] 

Section 8 of the Regulation applies to persons who 
establish a proprietary right in the lands settled 
and does not apply to those who are-in possession 
without any title. [p. 659, col. 1.] ` 

The arsatha is prepared at a certain stage of the 
settlement and is not at all conclusive of the facts 
stated therein, unless it is adopted in the final settle- 
ment of the estate. Themere mention of maltkana 
or the amount thereof in the arsatha does not 
entitle the proprietor to claim it. [p. 559, col. 1.] 


Appeal from a decision of the Subordinate 
Jadge, First Court, Gaya, dated the 18th 
November 1918. 

Mr. Fakhr-ud-din, (Government Pleader), 

pr the Appellant, 
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Messrs. Baidyanath N. Sinha, Amir Hassan, 
Kailash Pati and Muhammad Mustafa Khan, 
for the Respondents. 


JUDGMENT. 

Motuicx, J.—This appeal arises ont of a 
decision of the Subordinate Judge of Gaya 
decreeing a claim for malikana in respect 
of a mahal described in the plaint as Joypur 
Dumraon, Taluk Gurna, Pergannah Sherghat- 
ty, Zillah Gaya, Towzi No. 4579. 


It appears that one Raja Kadir Buksh 
Khan was settlement holder in 1793 in 
respect of a taluk called Gurua Tirwa, situat- 
ed in Pergannah Sherghatty, Zilla Behar, 
That taluk fell into arrears for Government 
revenue and was sold in 1812 ata revenue 
sale to Maharaja Miterjit Singh of Tikari. 
In 1814 and 1818 Miterjit Singh made 
gifts of Mahal Joypur and Mahal Dumraon 
to his illegitimate son Raja Khan Bahadur. 
One Amirunnissa, whose name is frequently 
mentioned in the subsequent settlement 
proceedings, was oneof the heirs of Raja 
Khan Bahadur and the present plaintiffs 
derive title from the said Amirunissa. 

In 1827 the Government resumed certain 
uncultivated villages in Mahal Joypur and 
mahal Dumraon under the provisions of 
Regulation II of 1819, and in 1828 and 
1829 the Government appear to have held 
khas possession of some of the said villages, 
In 1830 the whole of the resumed land 
was temporarily settled with Raja Khan 
Bahadur. In 1835 there was another tem- 
porary settlement, and in 1842 there was 
a further temporary settlement for 20 years 
at an annual juma of Rs. 2,488.4-10, 
In 1861 there was at first a temporary 
settlement for ten years, but that settlement 
was cancelled and a settlement of the estate 
was- made in 1864 atratesof revenue pro- 
gressing from Rs. 3,854-8-0 to Rs. 4,898-8-0, 
the last rate being the revenue finally 
fixed in perpetuity for the estate. Neither 
the plaintiffs nor their predecessors made 
any Glaim for malikana in respect of any 
portion of the said amount of Rs. 4,898-8.0 till] 
the present suit, which was filed on the 21st of 
September 1911. Their claim now is that 
although the revenue fixed in perpetuity in 
1864 has been paid without demur for over 
fifty years, they are entitled in the present 
spit to a declaration that the sum of. 10 
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per cent, pn Rs. 4,398-8-0, namely, Rs. 489 
per annum is payable to them as malzkana. 
The Secretary of State, the defendant, denies 
the plaintiffs’ right to any malikana, 

Now the first question that arises is as 
to the title of the plaintiffs, z.e., whether 
the plaintiffs or their predecessors were the 
proprietors when the Permanent Settlement 
was made in 1834 That takes us back 
tothe question whether. at the time of the 
resumption proseedings of 1827 the pre- 
deeessors of the plaintiffs had any title in 
the properties In suit, 

On behalf of the Secretary of State it 
ig contended that the lands which are now 
included in Towz: No. 4579 and which were 
formerly unonltivated lands of Mahals Joy- 
pur and Duomraon were never assessed to 
revenne at the time of the Decennial Settle. 
ment of 1793 and that, therefore, in 1527 
the Collector was at full liberty to resume 
those lands under the provisions of Regu- 
lation II of 1819. 

To us in this suit no evidence bas been 
shown to prove that these lands were 
assessed to revenne in 17938, but we have 
been referred to a rubakari of the Suprintend- 
ent of Settlement of the Districts of 
Patna and Behar dated the 25th of Novem- 
ber 1542 and to the statements contained 
therein, as showing that the title of Kadir 
Boksh and Koer Hussain in the lands 
now in suit was recagnized as far beek 
as 1839 in ‘a suit brought before the 
principal Sudder Amin of the District of 
Behar by Riasat Bibi the heir cf Kadir 
Buksh Khan on the one side against Gov- 
ernment, Raja Khan Bahadur, Raja Miterjit 
Singh and some thzkadars of the property 
on the other. It is contended by the learned 
Counsel for the respondent that the Sudder 
Amin decided firstly that Kadir Buksh Khan 
and his oo-sharers had title not only to the 
cultivated but also to the unenltivated 
portions of Taluka Gurun and Tirwa and 
that that title had passed at the auction 
sale of 1812 to Maharaja Miterjit Singh. 
It is further contended thai although the 
particular point desided by the Sudder 
Amin was that Kadir Bukeh Khan and his 
oo-sharers were no longer entitled to settle- 
ment as against Raja Khan Bahadur, yet 
there wasa finding that Raja Khan Bahadue 
was the proprietor of ali the lands in Makale 
Joypur and Dumraon, 
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We have most carefully perused this 
settlement rubakari and are unable to say 
that it establishes that Raja Khan Bahadur 
was a proprietor with legal title to the 
cultivated and uncultivated lands of Mahals 
Joypur and Dumraon 1839. The judgment 
of the Sudder Amin is not before us and we 
have only the statement of Mr. James 
Colvin, the Settlement Commissioner, as to 
the contents of that judgment and we are 
by no means certai that Mr. James Colvin’s 
view of what the Sudder Amin desided is in 
fact what was decided in the suit. 

In the next place it is to be observed 
that Government, Miterjif Singh and Raja 
Khan Bahadur Khan were all co-defendants 
in the suit and as between co-defendants, 
unless there was a special issne as to title, the 
decision of the Sudder Amin could not have 
possibly operated. All that the defendants 
in that suitaeting jointly were concerned to 
say was that Kadir Buksh Khan the applicant 
for settlement was not entitled to settlement 
from the Collector and all that the Sudder 
Amin decided was that Khan Bahadur Khan 
was the person in possession and was there- 
fore entitled as such to settlement. Therefore, 
in my opinion the judgment of the Sudder 
Amin of the [0th of June 1839 does not 
prove any legal title in the predecessors of the 
plaintiffs. On the contrary I am satisfied that 
proprietary title vested in Government. But 
assuming that a legal title was established in 
the plaintiffs’ predecessors let unsexamine what 
the position is. It appears that in 1542 
settlement was made with Raja Kban Baha- 
dur Khan and his co-sharers of 47 villages 


on sudder jamas progressing from 
Rs, 2,238-11-10 to a sum which has not 
been diselosed in the evidence. The 


learned Counsel for the respondents urges 


that this settlement was made under 
section 7 of Regniaticn VIL of 1822 as 
well as section 8 of Regulation VII of 


1822, He contends that as a proprietor 
he was entitled to a minimum of 20 per 
cent, of the gross collections and tkat in 
addition to this he was under section 6 
entitled to 10 per cent. of the amonnt 
payable to Government by the lessees of 
the lands. Now section 7 of the Regulation 
empowers the Collestor to renew expired 
leases or settlements with the previous 
settlement-holders, provided that a sum not 
lesa than 20 per cent. of-the gross çol- 
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lections is reserved for the profit of the 
settlement- holder. 

Section 8 provides that when the proprietor 
declines to renew his engagement, Govern- 
ment may settle waste lands within the 
estate with lessees and give the proprietor 
10 per cent. on the rent reserved by the 
leases in lieu and bar of all claims toor 
-in the waste lands so granted, or of 
such other perquisites or. privileges as by 
the custom’ of the country they, the pro- 
prietors, may appear in such cases entitled 
to receive. Now is there anythingin the 
Settlement of 1642 to suggest that the 
Settlement was made not only under sec- 
tion 7 but also under section SP . To my 
mind the answer is perfectly plain. There 

was not the slightest suggestion that in 
-~ 1842 any allowance was made under section 
S or that any idea entered the mind 
of the Collector that the proprietor 
was entitled to claim something under 
section 8. The Settlement shows that out 
of the gross’ collections 10 per cent. was 
deducted for collection expenses, 5 per 
cent.. for earth work and 20 per cent. for 
profits and maltkana. That 20 per cent. 
clearly is the 20 per cent. contemplated by 
section 7, 

Here the predecessors of the plaintiffs 
were taking settlement as proprietors. and 
under section’ 7 they were renewing their en- 
gagement with the Crown and they were 
entitled to retain 29 per cent. as profits on 
the property. 


It is contended by the learned Counsel 
for the respondents that where the estate 
consists entirely of jungle, the proprietor 
taking settlement of the estate is- entitled 
not only to 20.per cent. under section 7 
but also to a further 10 per cent. under 
‘section 8 as a reward for bringing jungle 
lands into cultivation. There is nowhere in 
the Regulation any room for such a conten- 
tion, Seetion tis a section which empowers 
the Collector, when re-settling an estate, to 
separate the excess of waste lands from the 
cultivated portion and to settle those 
waste lands with third parties and to 
buy ont the proprietor by paying him 
10 per cent. of the rent reserved by the 
leases of those setilemen‘'s. It certainly 
doss not contemplate that where the pro- 
‘prietor himself takes settlement he is entitle 
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ed to an additional 10 per cenf. on the 
Government revenue fixed upon the estate 
for the cultivated and nunenitiyated por- 
tion. If the contention of the learned 
Counsel were to be accepted it would be 
difficult to see what would be the title of the 
plaintiffs in the jungle lands. They would 


. first of all be proprietors and then they would 


be lessees under themselves and farther it 
would be difficult to see what claims ic tbe 
waste lands or perquisites or privileges they 
had surrendered on payment of the said 10 per 
cent. Section 10 requires the proprietor to 
surrender his title to the jungle lands and 
to consent to a division ofthe estate into 
cultivated and uncultivated. If the pro- 
prietor does not accept settlement of a 
mahal the whole of which is jungle, then 
the Collector is at liberty to settle it 
with third parties and give the proprietor 
malikanu allowance under section $, If he 
does accept settlement, then he is entitled 
to. a minimum of 20 per cent. on the esti- 
mated gross collections. Or if the Collector 
chooses he may settle the jungle permanently 
with third parties and in that case the pro- 
prietor loses all title to the property and 
gets a fixed sum of 10 per cent. on the rents 
reserved by the leases. In. our view that is 
the meaning of sections 5, 7 and 8 of the 
Regulation. Therefore, we are quite satisfi- 
ed that in 1842 the. Collector did not and 
could not have given the plaintiffs any 
allowance under section $ of Regulation VII 


of 1822. 
Let us next see what was the position 


_in 1864. In 1864 the Government revenue 


was permanently settled at Hs, 4,898-8-0 
to take effect from the Ist of May 1883. 
The plaintiffs rely upon a doonment ealled 
an ‘arsatha’ prepared by a Collestor 
named Mr. Drummond. At the foot of this 
dccument there is an entry whish purports 
to show that the Government reyenue is 
Rs. 4,408-11-1 and that the malikana 
Rs. 489-13-6. Now we do not know for what 
purpose this ‘“arsatha’ was prepared. Pos- 
sibly Mr. Drummond may have thonght 
that malikana was payable to the pro- 
prietors in respect of this estate. He does 
not say under what section of the Regulation 
this mattkana was calculated. But assuming 
that it was his intention to give malkkana 
under section 8, it does not follow that 
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his view was adopted by Government. 
Indeed it appears that the actual settlement 
made in perpetuity with Amirunnissa the 
-predecessor of the plaintiffs made no mention 
whatever of any proprietary allowance 
payable to the proprietors. The Government 
revenue was fixed at Rs, 4,898-8-0 without 
any reservation on account of malikana or 


other proprietary allowance to the.settle- ` 


ment-holder and as we have already 
seen, Amirunnissa and her successors 
acquiesced in this decision for over fifty 
years. It is reasonable to infer, therefore, 
that it was agreed between the parties 
-that even if maltkana was payable no 
malikana would in fact be paid. That 
was the arrangement on which the settle- 
ment in 1864 was made and that arrange- 
ment must continue. 


The learned Counsel for the respondents 
has suggested that although in 1842 he 
may not have been diligent enough to 
claim malikana, he is not debarred from 
claiming the same out of the revenue 
fixedin 1864. But in our view the makkana 
is not payable at all and if it was payable, 
it was arranged between the parties that 
the sum of Rs, 4,898-8-0 was to be pay- 
able by Government free of all claims 
on the part of the Settlement holder. 
Therefore, there is no justification now for re- 
opening the settlement and assessing a 
sum of 10 per cent. on the Government as 
an additional sum payable to plaintiff, The 
suit and the appeal are, therefore, decreed 
with costs. The costs in this Court will 
be payble by all the respondents jointly 
and in the luwer Court by the plaintiffs only, 

JWALA Prasap, J.—The plaintiffs are not 
at all entitled to claim malikana. The 
lands in question were resumed under 
Regulation II of 1819 as being not included 
in Taluk Gurua at the time of the Decennial 
dettlement of 1793, which subsequently was 
made permanent., The plaintiffs’ predeces- 
sors-in-interest took settlement from 
Government of the mahal in question in 
1827 and also al the various succeeding 
temporary settlements of the mahal, lt 
is not open now to the plaintiffs fo contend 
that the lands of the mahal were included 
in the area settled in 1793 and that the 
plaintiffs’ predecessors had proprietary 
interest in the lands in question, The 
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result of the proceedings and the decisions 
of the Board of Revenue embodied in 
the several rubakaris two of which, that 
is, of 1842 and 1864, are oh the record, 
is final under Regulation IL of 1819 to 
show that the lands were liable to assesa-- 
ment and did not appertain to any estate 
previously settled in 1798. The plaintiffs’. 
predecessors, haying thus taken settlement. . 
from Government, are precluded from now 
disputing the right of Government to settle 
the lands under section 24 of Regulation 
IL’ of 1819. The plaintiffs’ predecessors 
were, therefore, made liable to pay the 
entire revenue’ assessed for the lands 
without .deductions of any maltkana or pro- 
prietary allowance. Malikana or proprietary 
allowance under Regulation VII of 1822 
is allowed to outgoing proprietors, that is; | 
to the previous .lessees of Government 
who do not take the settlement of the 
mahal and engage to pay Government 
revenue therefor. I do not, therefore, think 
that the plaintiffs or their: predecessors 
were entitled to reseive any malikana, as 
they had no title to hold the lands and 
their possession was declared invalid and 
illegal. Even if it be conceded that they 
were the proprietors of the estate, the fact 
that they themselves took the settlement of 
the lands would disentitle them to claim 
any malkkana under Regulation VII of 
1822. 


Reliance has been placed by the learned 
Counsel for the respondents upon sestion 8 
of Regulation VII of 1822. In the first 
place, that section contemplatess the grant 
of allowance of 10 per cent. on the amount 
payable to Government by the lessees where 
the lands are settled with persons other than 
the zemendars or the proprietors of the 
land. The proprietary allowance under 
section 8 is given to the zemindars by 
way of compensation for their parting 
with the lands and ‘in lien and bar of 
all their claims to or in the waste lands’, 
when the lease is granted to persons other 
than the zemindar. When the plaintiffs’ 
predecessors themselves took the lease they 
continued to be in possession as zemindars 
and did not lose anything or abandon 
their claim to or in the lands. They had ° 
no right to be compensated and could not 
be allowed any allowance under that segtion, 
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In the second place, the section applies 
to persons who establish a proprietary right 
in the lands settled. In the present case 
the plaintiffs’ predecessors had absolutely 
no right of property in the lands in 
question as they were held to be in posses- 
sion without any title, and the lands 
were, therefore, resumed and assessed to 
revenue under Regulation II of 1819. To 
my mind, therefore, section § has no 
application at all in this case. The plaint- 
iffs have nowhere said in the plaint that 
the Government had no right to resume 
the lands and that they were the rightful 
proprietors of the lands as included in 
the area settled with them in 1793. 

On the other hand, in paragraph 5 of 
the plaint and in fact throughout if has 
been the case of the plaintiffs that the 
lands were resumed by means of rubakar 
in 1827 under Regulation IL of 1819. 
The plaintiffs further admit in the plaint 
that the Government remained in khas 
possession for two years and then settled 
the mahal temporarily for ten years 
in 1830 with the predecessors-in interest 
of the plaintiffs. 

The claim to malikana is obviously 
based upon the mention of the word 
“malikana” in the arsatha prepared by 
the Collector for the purpose of the settle- 
ment of 1864. The arsatha is a kind of 
statement containing certain information 
as regards the area, the nature of the 
land, and the rents and profits that the 
lands were capable of yielding, for the 
purppse of affording sufficient data for the 
calculation of the revenue to be assessed 
upon the estate. The arsatha is prepared 
at a certain stage of the settlement and 
is not at all conclusive of the facts stated 
therein, unless it is adopted in the final 
settlement of the estate. The mere men- 
tion of malikana or the amount thereof in 
the arsatha in question will not entitle 
the plaintiffs to claim malikana in this 
case. It may have been thought proper 
to calculate the malkana in the arsatha 
in order to sbow what would be the 


amount of malkana if this temporarily 
settled estate were settled with some- 
body else and not with the previous 
lessees. -But the rubakari of settlement : 


dated 4th March 1864 (Exhibit 1) does 
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not mention the malikana recorded in the 
arsatha. The rubakart assesses the revenue 
of Rs. 4,898-8-0 as payable in respect of 
the estate by the lessee to Government. 
As the settlement of the estate was made 
with the previous holders of the estate 
no mahkana was at all payable and was, 
therefore, not specified in the rubakart itself. 
The aforesaid rubakarz dated the 4th of 
March 1864 is the record of the last 
settlement of the estate. The lease or 
the patta granted by Government to the 
respondents’ predecessors-in-interest has 
not been produced in this case. If malikang 
was allowed to the lessees, surely it would 
have been embodied in the lease which 
is the final document regarding the terms 
between the Government and the lessees, 
upon which the settlement was taken, 
The non-production of this document 
necessarily leads to the conclusion that no 
malikana has been mentioned therein. 
The lease ‘presumably is in accordance 
with the rubakart of 1864 (Exhibit 1), 
which as already stated- does not mention 
malikana at all. It ia significant that the 
entire revenue of Rs. 4,595 8-0 was paid 
by the plaintiffs’ predecessors without any 
dedustion of malikana and that no malikang 
was ever claimed or received by the 
plaintiffs’ predecessors or the plaintiffs 
since the settlement of the estate in 1827. 
It is expressly stated in the sale-deeds, 
Exhibits 13 and 14 of the paper-book, 
that if was not atall known that the plaint- 
iffs’ predecessors had any malikana right 
in this estate and that the plaintiffs’ 
predecessors came to know of their malikana 
right for the first timein 1908. This also 
clearly shows that the lessees, or the 
predecessors of the plaintiffs, never under- 
stood that any malzkana was granted by 
Government to them in respect of this 
estate, or they would not have been in 
utter ignorance of their right as to the 
malikana, 

For the above reasons I hold that the 
plaintiffs have failed to prove that they 
are entitled to receive the maltkana and 
I agree with my learned brother in the 
order proposed by him. The appeal should 
be decreed with costs. 

Appeal accepted, 
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ALLAHABAD HIGH COURT. 
Execurion First Aeerat No. 228 or 1915. 
March 2, 1917, 

Presené:—-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kr. 
RAM CHANDER UPADHYA AND ANOTHER 

—~J UDGMENT+DEBLORS—~ APPELLANTS 
VBISUS 
MAHABIR SINGH AND OTHERS—- 


DecREE- HOLDERS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
18, cl. (-4)—Mortgage-decree not inter partes— Set-of-— 
“Toint”? and “several” interpretation of—~Two inter 
partes morigage-decrees, set-off of. 

A mortgage-decree can ucver be said to bea 
“ioint” and “several” decree within the meaning of 
that exprossion as used in Order XXI, rule 16, clause 
(4), of the Civil Procedure Code, 1908, and, therefore, 
there cannot be a set-off of two mortgage-decrees 


not between the samo parties. 
Quere.--Whether two mortgage-decrees bobween 
the sume parties can bo set off against each other? 


Execution first appeal against the decision 
of the Subordinate Judge, Jaunpur, dated 
the 19th June 1915. ; 

The Hon’ble Dr. Sundar Lal and Mr, 
Gokul Prasad, for the Appellants. 

The Hon’ble Mr. B. E. O'Conor, for the 
Respondents. 

JUDGMENT.—The facts connected with 
this appeal are as follows:—There had been a 
decree for sale of certain property. One 
Ram Chander and his son were the plaintiffs. 
There were 15 defendants including defend- 
ants Nos, 2—10 (Mahabir Saran and others). 
The defendants Nos. 2 to 10 Ge., Mahabir 
Saran and others) had also obtained a 
decree for sale of certain mortgaged pro- 
perty against Ram Chander, his son and 
six other persons. The defendants were not 
oommon to both suits. Itso happened that 
applications for execution of each decree were 
pending at thesame time in the same Court. 
Theronpon Ram Chander and his son prayed 
that the amount of the decree of Mahabir 
Saran and others should be set off against 
their degree, The Oourt below held that 
this eould ‘not be done. The decree of 
Mahabir Saran and others isa complicated 
desree and we think under no possible 
sireunmstanaes could it have been set off, 
Order XX1, rule 18, provides that ‘Where 
applications are made to a Court for the 
execution of cross-desrees in separate suits 
for the payment of two sums of money passed 
between the same parties and capable of execu- 
Hon al the same time by such Court, the 
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decrees can be set off one against the other.” 
Clause (4) is as follows:— The holder of a 
decree passed against several persona jointly 
and severally may treat it as a cross-deerea in 
relation to a decree passed against him 
singly in fayour of one’ or more of such 
persons.” It tbus appears that it is enly 
by virtue of clause (4) that inthe «ease of 
ordinary money decrees there could be a 
set-off where the parties are not the eame, 
Clause (4), however, permits a set-off even | 
where the parties are not identical but 
only when the decree is s “oint” and 

sereral” decree. Rule 20 provides that 
the provisions contained in rules 18 and 19 
shall apply to decrees for sale in enforcement 
of a mortgage or charge. This is a new rule . 
which has been added to the present Code. 
It seems to us somewhat difficult to under- 
stand how the provisions of Order XXI, rnles 
18 and 19, will be administered as applying 
to mortgage-decrees particularly in cases like 
the present when there is no personal 
liability. A mortgage-decree merely directs 
the sale of mortgaged property in the event 
of the mortgage money not being deposited. 
We may point outthat in many cases’ the 
value of a mortgage-decree depends not on 
its face value, that is, the amount found due, 
but on the value of the property direated 
to be sold. It might so happen that a decree 
declaring that a lakh of rupees was due might 
be of less actual valne than a decree declar- 
ing Rs. 5,000 due on other property; all 
depends on the value of the property ordered 
to be sold. We, however, have not to consider 
the case of setting off of two morgage 
decrees between the same parties. It is quite 
clear that there cannot be a set-off in the 
present case unless the decree can be said to 
be a decree “jointly” and “severally” against 
Ram Ohbander, his son and the other defend- 
ants, It seeme to us that a mortgage-deoree 
gan never be -said to be a. “joint” and 

several” decree within the meaning of that 
expression in Order KAT, rule 18 (elause 4). 
What is meant by a “joint” and“ several” 
decree in that clause is we think illustrated 
by illustration (g) at the foot of the clause. 
We dismiss the appeal with costs, including 
in this Court fees on the higher scale. 


Appeal dismissed, 
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LEBI RAUT Y, ASHUTOSH BHATTACHARJA, 


PATNA HIGH COURT. 

Seconp Crvic Appear No. 2787 of 1915. 
January 29, 1917. 
Present:—Mr, Justice Atkinson, 

DEBI RAUT—- APPELLANT 
VETESUS 
ASHUTOSH BHATTACHRJA— 
Pramtirr, SHIB LAL SINGH AND orgers— 


DEFENDANTS- RESPONDENTS. 

Custom, scope of-—Record of Rights, entry in, value of 
— Presumption— Rebuttal, 

When a custom or right is established with regard 
to any estate, it is established in its entirety with 
regard to the whole estate and not only as to a part. 
[p. 661, col. 2.] 

Defendants were recorded in the Record of Rights 
as shikmi dakhildars having occupancy rights by 
custom and the correctness of this entry was upheld 
ina previous suit against some other defendants. 
The plaintiffs in thiscase produced in evidence two 
surrenders by tenants of their holdings disclaiming 
any such right and two kabuliyats to the same effect: 

Held, that the four documents were insufficient to 
rebut the presumption of correctness which attached 
to the entry in the Record of Rights and which had 
remained unchallenged for two years. [p. 562, col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Monghyr. 

Messrs. Kulwant Sahat and Harnandanlal, 
for the Appellant. 

Mr. Naresh Chandra 
spondents. 

JUDGMENT.—~This case comes before me 
on second appeal from the decision of the 
Subordinate Judge of Monghyr reversing 
the decision of the Munsif in this case dis- 
missing the plaintifi’s sut, The action was 
brought by the plaintiff for a a declaration 
that no custom or usage exists whereby under- 
raiyals can acquire occupancy rights in their 
holdings in Mauza Bhaluka appertaining to 
Taluka Mallapur which is the village and 
estate in which the lands in dispute are 
‘situated; and that the defendants who are re- 
corded as shikmz dakhildars in the Record 
of Rights are not dahhildars but are under- 
ratyats having mo occupancy rights. The 
learned Munsif considered this case in great 
detail, and he arrived at the clear conclusion 
that the entry in the Record of Rights was not 
rebutted, and that all the evidence was in 
support of the case put forward by the 
defendants. The Record of ‘Rights was finally 
published on the 7th of November: 1909; 
and this suit was not instituted until the 
27th June 1913. The plaintiff is a pur- 
_ chaser at a Court sale of the raiyati interest- 
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Sinha, for the Re- 


INDIAN OASES. 


‘eject certain under-ra‘yats in this 


561 


in Mauza Bhaluka appertaining to Taluka 
Mallapar; and he claimsthe declaration set 
out above against the defendants of the first 
party who were under-ratyats of the raiyat 
whose interest he purchased at the Court sale. 
An under-ratyat cannot acquire occupancy 
rights unless by custom. In 1908 it appears 


‘that the Settlement Officers went with great 


detail into the enquiry as to whether or 
not under-razya/s in this village, and cn this 
estate, were entitled to occupancy rights, 
and they—that is to say the Settlement 
Officers recorded that the defendants——had 
occupancy rights and in the Record of Rights 
they were recorded as shikmz dakhildars, 
The present plaintiff brought a suit to 
village 
from their holdings. At the time that 
that suit was brought the Record of Rights 
was published; and the case proceeded to 
the High Court of Calcutta, and the 
High Court of Caleutta decided that the 
plaintiff was nof entitled to eject the second 
party defendants in that suit though they 
were under-razyats because they had ac- 
quired occupancy rights; and that, therefore, 
the plaintiff had no right to eject them. 
The High Court decided this question with 
the Record of Rights before it; and it seems 
to me that that decision meant that in 
respect of this property the under-razyats 
throughout the village estate are recognised 
as acquiring or capable of acquiring occupancy 
rights. Mr. Naresh Chander Sinha says that 
that decision only applies to the particular 
holding in suit in that case, and that though 
a custom may have been established qua that 
particular holding, it does not apply to the 
holding in dispute in this action. With this 
contention I do not agree. I think that ifa 
custom or right was established if was 
established inits entirety with regard to 
the whole estate and not only as to a 
part. The plaintiff contends that he is not 
estopped by that decision from bringing 
this action and that he is entitled now to 
challenge the correctness of the entry in the 
Record of Rights, I do not think that the 
judgment which was pronounced by the High 
Court of Calcutta onthe 25th of February 
1915 operates in any sense as an estoppel; 
butit is a strong and cogent piece of evidence 
which must be considered in determining the 
rights of the parties in the present case 
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The learned Judge on appeal, in a very 
cursory and unsatisfactory judgment differ- 
ing as he was from the lower Court, 
never considered at all the effect of the 
judgment of the High Court of Caloutta 
and its bearing upon this case.. Having 
overlouked this judgment shows a disregard 
on his part of a very material matter 
whioh should have affected his considera- 
tion and possibly his desision. The learned 
Judge relies upon four documents for the 
purpose of endeavonring to show that the 
entry in the Record of Rights was rebutted. 
The documents he relies upon are Exhibits 
land 2and Exhibits 3 and 4, Exhibits 1 
and 2 are surrenders by tenants of their hold- 
ing3 disslaiming any occupancy rights; and 
Exhibits 3 and 4 are kabuliyats to the same 
‘effect. The learned Judge thought that 
these four dccaments were sufficient to justify 
him in holding that the Record of Rights 
which had been finally published in 1909, and 
which remiined unchallenged for two years 
after the decision pronounced by the Calcutta 
High Court, was rebutted. In my opinion 
the learned Subordinate Judge is wrong in 
so thinking. The documents he relies upon 
were documents executed inthe year 1907 and 
probably for adesigned purpose. The learned 
Judge’s judgment is so unsatisfactory that it 
“cannot stand. Having regard to the decision 
which has been pronounced by the Calcutta 
‘High Court and having regard to the care- 
ful and well considered judgment of the 
learned Munsif in this case I hold that 
‘in point of law these defendants are 
accurately recorded in the Record of Rights as 
shikmt dakhildars; and that the plaintiff is 
not entitled to the relief sought for in the 
present case or to any part thereof, I 
accordingly allow this appeal, set aside 
the order of the Jower Appellate Court 
and restore and affirm the order of the 
Munsif; and 1 award the defendants their 
costs of this appeal, their costsin the lower 
Appellate Court and their costs in the 
Munsif’s Court. — 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
Rowe Nisi No, 905 or 1916. 
February 19, 1917, 

Present: —-Mr. Justice Beachcroft and 
Mr. Justice Walmsley. 

KANAI LAL MULLICK— 

DECREE-HOLDER— PETITIONER 
VETSUS 
AHED BUX MONDUL AND ANOTHER — 


JUDGMENT- DEBTORS — Opposite PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXL r. 
54-—-Atlachment, when complete. 

An attachment does not date from the date on 
which the order is passed for the issue of attachment 
and itis not complete until the procedure provided 
by Order XXI, rale 54, Civil Procedure Code, has been 


followed. [p. 563, col. 2.] 
Rule against the order of the Munsif . 
Borase$ in claim case No. 31 of 1916. 
FACTS material to the report will appear 
from the following verified petition of the 
petitioner :— 


To 


The Hon’ble Sir Lancelot Sanderson, Kt., 
K.C, Chief Justice, and his companion 
Justices of the said Hon’ble Court. 

The humble petition of the above-named 

petitioner 
Most Respeciron.y SHEWETH: — i 

1. That your humble petitioner obtained 
a decree against Kasimuddi Mondal and 
another for the sum of rupees ninety-eight 
and odd (Rs. 9£). 

2. That for the realization of the said 
decretal amount your petitioner applied for 
attachment and sale of same immoveable 
property or the judgment-debtor® on the 
22nd March 1916, 

3. That on that date the learned Munsif 
passed an order attaching the said property 
ani allowing execution to proceed in accord- 


‘ance with the prayer in the petition for 


execution, 

4, That the order of the attachment, 
however, was not served till sometime after 
and the judgment-debtor getting scent of this 
application fraudulently and collusively exe- 
cuted a deed of sale (kobala) in favour.of 
the claimant Ahed Bux Mondal. 


5. That thereafter the said Ahed Bux 
filed an application claiming the property 
as his own having purchased it from 
the judgment-debtor on the 27th March 
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6. That the learned Maunsif under a 
mistaken impression that the purchase 
was before the attachment allowed the claim. 

7. That being aggrieved by the afore- 
said order allowing claim the petitioner begs 
to move your Lordships on the following 
amongst other 

GROUNDS.—1. For that the learned 
Munsif acted without jurisdiction in allowing 
the claim inasmuch as on the claimant’s 
own showing the purchase alleged by him 
was later than the attachment. 

2. For that the learned Munsif acted 
illegally and with material in allowing 
the claim. 

3. For that the learned Munsif had no 
jurisdiction toallow the claim without any 
évidence in support of his finding. 

Wherefore your petitioner respectfully 
prays that the order allowing the claim 
may be discharged or such other orders passed 
as may seem fit and proper. 

And your petitioner as in duty bound 
shall ever pray. 

Babu Probodh Kumar Tas, for the Peti- 
tioner: — As the attachment order was passed, 
onthe 22nd March, the purchase of the 
opposite party, of the property in dispute on 
the 27th March was illegal and was void 
under section 64 of the Civil Procedure 
Code. An attachment becomes effective 
from the moment an order is made by Court 
for the issue of attachment. Any delay in 
the promulgation of-the order does not 
suspend the operation of the order for attach- 
ment. Delay in the promulgation of the 
order might be caused by the judgment- 
debtor himself by unfair means, with a 
view to his alienating the property in the 
meantime, and it would be unreasonable to 
hold that an alienation made under such 
circumstances afteran order has been made 
by Court for the issue of attachment, will 
be valid. 

Babu Haradhone Chatterjee, for the Opposite 
Party:—Apart from any question of law, 
this application of the petitioner is not 
maintainable under section 115, Civil Pro- 
cedure Code, as no question of jurisdiction is 
involved init, The Munsif has jurisdiction 
to try the case either rightly or wrongly. 
- The attachment order though passed on 
the 220d March was not served upon the 
judgment-debtor till the 6th April, nor was 
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it issued from the Court till the 4th. Order 
AAI, rule 54, Civil Procedure Code, lays down 
the procedure as to how an attachment order 
should be made, and I submit until the 
provisions of that rule are fully carried out, 
an attachment does not become effective. 

Babu Probodh Kumar Das, in reply.— 

JUDGMENT. 

` Beacucrort, J.— The petitioner in this Rule 
is the decree-holder. He had certain pro- 
perty of the judgment-debtor attached. A 
claim was put in by the present opposite 
party on the ground that he had purchased 
from the judgment debtor at a private sale. 
The Muusif upheld the claim finding that 
the claimant had proved his purchase, his 
khas possession, and possession through 
tenant before the attachment. It is now 
urged on behalf of the petitioner that the 
Munsif was wrong in stating that the 
purchase by the opposite party was before 
the attachment. That purchase was on the 
27th March 1916. It is urged that the 
attachment took place on the 22nd March 
1916. 

What happened on the 22nd March was 
that the Court passed an order for attach- 
ment, It appears in fact that processes not 
issued till the 4th April. 

It is further argued on behalf of the 
decree-holder that the attachment dates from 
the date that the order is passed by the 
Court for the issue of attachment. I can- 
not accede to that proposition. 

Order KAI, rule 54 of the Code provides 
the mode of attachment of immoveable pro- 
perty. In my opinion, until the procedure 
provided by that Order has been followed, 
the attachment is not complete; in other 
words, the attachment had not been made at 
the date of the purchase by the opposite 
party. 

In this view, I consider that the Rule ought 
to be discharged with costs two gold 
mohurs. 

WALMSLEY, J.—TI agree. 

Rule discharged. 
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BHUPENDRA NATH BASU V. WAJIHUNNISSA BEGAM, 


PATNA HIGH COURT. 
First Civiu APPEALS Nos. 139 ro 146 or 1915. 
February 26, 1917, 
Present: —Mr. Justice Chapman and 
Mr. Justice Roe. 
In No. 139 
Babu BHUPENDRA NATH BASU AND 
OTHERS — PLAINTIFKS— APPELLANTS 
VETSUS : 
Musammai WAJIH-UN-NISSA BEGAM 
AND OTHERS—-DEFENDANTS—— RESPONDENTS. 
À In Nos. 140 anp 4l 
Haji Syed ILTAF HOSSAIN KHAN AND 
OTHERS — De FENDANTS-— RESPONDENTS. 
In No 142 
Mr. SLEMAN AND orner:—~Derenpants— 
RESPONDENTS. 
In No. 143 
Babu LAL BEHARI DUTT AND OTHERS 
DEFENDANTS—RESPONDENTS, - 
In No. 144 
BACHOO SAHI AND OTHERS — Dersypants— 
RESPONDENTS, 
In No. 145 
Babu HARI KISHEN CHUNDER 
_ PERSHAD NARAIN SAHI 
AND OTHERS— DEFENDANTS——- RESPONDENTS. 
In No. 145 
Babu NAND KESHWAR SINGH ano 


OTRERS— DEFENDANTS—RESPONDENTS, 

Mortgage—Shares in Indigo Concerns, whether trans- 
ferable—Transfer of Property Act (IV of 1882), seope 
of — Equitable mortgage—Deposit of all title deeds, whe- 
ther necessary. 

Shares in imdigo concerns in Bihar are a definite 
and specific kind of property and can be mortgaged 
or owas and dealt with in any way. [p. 566, 
col. 1. 

There are many mortgages known to English Law 
which it would be difficult or impossible to bring 
within the terms of the Transfer of Property Act, yet 
such mortgages would be enforceable in India, for 
instance, a mortgage of a share or shares in a part- 
nership. [p. 567, col. 1.] 

Cavander v. Bulteel, (1873) 9 Ch. 79; 43 L. J. Ch. 
370; 29 L. T. 710; 22 W. R. 177, referred to. 

If a share in an indigo concern is mortgaged, what 
the parties must intend is that when foreclosure 
or sale takes place at some subsequent date, the share 
shall pass to the mortgagee as it stands at the date 
of the sale orforeclosure. This wouldinclude not only 
what strictly could be held to be accessions but also 
changes in goud-will, rights under contract and so 
forth. [p. 567, col 2. ] 

Raja Kishendatt Ram v. Raja Mumtaz Ali Khan, 5 
O, 198; 5 0, L, R. 213; 61. A. 145; 4 Sar, P. C. J. 17; 
3 Suth. P. C.J. 637; Rafique and Jackson’s P. C, No. 58; 
3 Ind. Jur, 426; 8 Shome L R. 1; 2 Ind. Dee. (N. s.) 
437 (P. C.), referred to. < 

There is no technical rule that in an equitable 


kan 


mortgage all the title-deeds should be deposited. 
It is all merely a matter of intention. [p. 567, col. 2.] 


Appeal from tle decision of the District 
Judge, Mozufferpore. _ 

Messrs. Kennedy, Saroshi Oharan Mitra and 
Chandra Sekhar Benerji, for the Appellants. 

Messrs. Gangadhar Das, Purendra Narain 
Sinha, Fakhruddin and Gour Ohandra Pal, for 
the- Respondents. 

JUDGMENT. 

CHAPMAN, J.—The plaintiff in these suits 
claims to be the proprietor of what is 
known as the Kanti Indigo Concern, or 
as it is called in the plaints the Kanti 
factory. The principal defendants in the 
suits were persons who had attached certain 
properties in execution of decrees obtained 
by them. These properties had been 
attached as the properties of Mr. George 
Toomey to the ‘extent of twelve-annas and 
the property left by Mrs. Flora Toomey ` 
in respect of four-annas. Mr. George 
Toomey and Mrs. Flora Toomey had 
previously been proprietors of the Kanti 
Indigo Concern. The plaintiff’s case was 
that by reason of the transactions, which 
I propose presently to describe, the title 
of Mr. George Toomey and Mrs. - Flora 
Toomey to the properties attached had 
passed to the plaintiff, and that, therefore, the 
defendants were not entitled to put the pro- 
pertiesto sale-asthe proper ies of the Toomeys. 
The defendants’ case was that under the 
transactions relied upon by the plaintiff the 
properties attached had not passed to the 
plaintif and that they were entitled to 
proceed against them as being the proptrtjes 
of the Toomeys. The learned District Judge 
gave judgment in favour of the defendants. 
The plaintiff now appeals to this Court. 

I proceed to detail the transactions upon 
whick the plaintiff relies. 

It will be convenient to deal first with 
the case in respect of the four-annag share 
as the questions relating to that share are 
quite distinct from the questions which 
arise as to the twelve-annas. 

In February 1891 Mr. Gibbon the 
proprietor of the fonr-annas share executed 
a mortgage of his share in the Kanti 
Indigo Concern in favour of the Hastern 
Mortgage Company, In February 1895 
Mrs. Flora Toomey purchased from Mr. 
Gibbon kis equity of redemption in that 
four-aunas share. At the same time Mrs 
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Flora Toomey took a further advance from 
the Company and executed a second 
mortgage, again mortgaging the four-annas 
share in favour of the Company. These 
mortgages were in the form of an English 
mortgage, 

In 1907 the Company sued fur foreclosure 
and obtained a decree- which was made 
absolute in 1911. 
suits acquired the interest of the Eastern 
Mortgage Company in these four-annas. 

The defendants’ case is that what was 
mortgaged by Mr. Gibbon and subsequent- 
ly by Mrs. Toomey was a four-annas 
share of the properties of the Kanti Indigo 
Concern as they stood at the time of the 
mortgages: that the properties in snit were 
acquired subsequent to the mortgages and 
were, therefore, never mortgaged to the 
Eastern Mortgage Company and did not 
pass to that Company under the foreclosure 
decree of 1911 and, therefore, did not 
pass to‘the plaintiff who derives his title 
through the Hastern Mortgage Company. 


. The question I have to determine, there- 
fore, is, what was mortgaged by Mr. 
Gibbon in 1891 and subsequently by Mrs. 
Flora Toomey in 1895. The property 
mortgaged in Mr.. Gibbon’s mortgage is 
thus described: 

“Four equal and undivided sixteen parts 
or shares of and in all those Indigo 
factories or sets of works for the cultiva- 
tion and manufacture of Indigo which 
collectively comprised or are called or known 
by the name of Contai or Kanti formerly 
forming part of certain soncerns known 
as ‘A. Nowel and Co-’s Concerns’ and 


also the like parts or shares of and in the 


factories or outworks and buildirgs thereto 
belonging or appertaining and called or 
known respectively by the names or des- 
criptions of Ragai Lowton and Nuriar and 
also the like parts or shares of and in the 
mouzas, villages and lands held on mokarari 
lease or other analogous tenure of which 
the particulars are given in the first schedule 
hereunder written and which said factories, 
outworks, mouzas, villages and lands are 
collectively known as the Contai or Kanti 
Concern together with the like parts or 
shares of and in all and every other lands 
and landed property attached to or held 
with or considéred t6 be part or parcel of the 


The plaintiff in these- 


said factories or concerns and of and in all 
bungalows, buildings, vats, reservoirs, godowns 
and other erections and all engines and 
other machinery, boilers, screws, plant, 
implements, live and dead stock, boats, carts, 
carriages and other chattels and effects in 
or upon or belonging to the said factories 
or concerns lands and hereditaments and 
also of and in all balances and sum and 
sums of money due and owning by razyats 
and other persons to the said factories or 
concerns or to the owners or proprietors 
thereof.” 

In Mrs. Toomey’s mortgage of the year 
1895 her liability under Mr. Gibbon’s mort- 
gage is admitted and it is resited that 
M. Gibbon had mortgaged “four-sixteenth 
parts or shares of and in the Conta or 
Kanti Indigo Concern and its outworks of 
Ragai Lowton and Nuriar and mouz s and 
hereditaments more particularly described in 
the body and in the first schedule of Mr, 
Gibbon’s mortgage-bond.” And she recites 
that the same property is again mortgaged by 
her as security for a further loan. 


It would be as well to at once dispose of 
the learned District Judge’s view that in these 
documents the particular description given 
in the schedule was the dominant descrip- 
tion. In my opinion itis ` perfectly clear 
that the dominant description is contained 
in the words ‘“four-sixteenths parts or 
shares of and in the Contai or Kanti Indigo 
Consern and its outworks’” and that the 
schedule that followed was merely for the 
purpose of enumerating the particulars and 
if that schedule was imperfect or inaccurate 
it is not to be inferred that Mrs. Toomey 
did not intend to includein her mortgage 
any property which would come within 
the antecedent generic denomination of the 
words “Kanti Indigo Concern.” For this 
view it is sufficient to refer to the’ judg- 
ment of Lord Westbury in the case of 
West v. Lawday (1), “where the subject- 
matter ig demised as a whole under a 
denomination which is applicable to the 
entirety and then the words of description 
that include and denote the entire subject- 
matter are followed by words which are 
added on the principle of enumeration but 


(1) (1865) 11 H. L. Oas. 875; 13 L. T.171; 11 E, R. 
1378; 145 R. R. 238, 
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do not completely enumerate and exhaust all 
the partienlars which are comprehended and 
included within the antecedent universal or 
generic denomination. Then the ordinary 
principle and rule of law is this that the 
entirety which has been expressly and 
definitely given shall not be prejudiced by an 
imperfect and imaccurate enumeration of the 
particulars.” I am entirely unable toagree 
with the learned District Judge when he 
says that a share in an Indigo Concern does 
not constitute a definite property. Shares 
in Indigo Concerns are constantly transferred 
and dealt with all over Bihar and there is 
no difficulty in holding that such a share is 
a perfectly definite and specific kind of pro- 
perty. 

In this particular instance, however, the 
contents of the schedule tothe bonds are not 
really very relevant. The properties which 
formed the subject of the suits had not, at 
the time of these bonds, been acquired, and 
wonld in any event have not been included in 
the schedule. 


The question I have to consider is this. 
Did the parties intend that the property 
subsequently acquired and incorporated in the 
concern should, in the event of foreclosure, 
pass to the mortgagees? It must be re- 
membered in this case thatin form the mort- 
gage purported to convey the title in the 
share in the [ndigo Concern to the mortgagees 
absolutely, the mortgagor having a right only 
to a re-conveyance in the event of her 
discharging the loan. Can it be fora moment 
doubted that the parties intended that the 
properties acquired during the period in which 
the absolute title to share in the concern lay 
with the mortgagees should go to the mort- 
gagees if the properties were acquired for the 
purposes of the concern and were incorporated 
therewith? It is not, however, necessary to 
rely merely upon the form of the mortgage. 
If the parties meant anything they meant 
this, that the mortgagees by instituting a suit 
in proper form at some future date should be 
able to obtain a complete title to a share in 
that Kanti Indigo Concern. Can the parties 
have possibly meant that that title to be 
acquired at some future date by the mort- 
gagees should be to a share in the concern 
as it stood at the time of the mortgage. 
Jt is obvious that this cannot have been the 
intention, for it would not be possible for 


% 


a person to acquire say in the year 1911.4 
title to ashare in the Kanti Indigo Concern 
as it stood in the year 1895, the good-will, 
the debts, the liabilities the rights under con- 
tract everything would have changed beyond 
recall, Ihave no doubt that what the parties 
meant was that if the mortgagees brought a 
suit for foreclosure at some future date they 
should acquire a title to a share in the 
Kanti Indigo Concern as it stood upon the 
date upon which they obtained foreclosure. 
No other interpretation appears to me to be 
possible and this was the interpretation which 
Mrs. Toomey obviously herself put upon the 
transaction, for when the suit for foreslosure 
was brought Mrs. Toomey filed a petition 
giving a list of the properties which had been 
acquired for the purposes of the concern since 
the date of her mortgage. 

That the particular properties which form- 
ed the subject of these suits were acquired 
for the purposes of the Kanti Indigo Concern 
and were incorporated in that concern at the 
time of the foreclosure decree is clear from 
this petition of Mrs. Toomey to which I 
have referred for the properties are all in- 
cluded in the conveyance a list of which is 
given in that petition. Bacharam Mukerji 
a olerk in the employ of the soncern also 
gives evidence to the effect that the incomes 
and outgoings of the properties the subject- 
of these suits were all pub into the general 
account of the Kanti Concern. I would, there- 
fore, hold that the Eastern Mortgage Company, 
when they brought their suit for foreclosure, 
were entitled to obtain a foreclosure decree of 
a four-annas share in the Kanti Indigo Congern 
and that that four-annas share includ- 
ed the properties which were the: subject of 
these suits. 


Some arguments have. been addressed to us 
that the decree that was obtained did not, in 
fact, include these properties. The decree 
Exhibit 2 grants the plaintiff foreclosure in 
respect of the mortgaged properties which 
are described as an undivided one-fourth 
part or share of “an Indigo Concern known 
as the Contai or Kanti Indigo Concern full 
particulars of which are set forth in the 
schedule annexed to the plaint marked A.” lt 
is true that these properties are not incladed 
in the schedule but I repeat my opinion that 
the dominant description is in the first part 
of „the description and that I cannot hold 
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that the decree-holder should be prejudiced 
by the fact that the schedule was incomplete. 
When possession was delivered (Exhibit 21) 
the Eastern Mortgage Company was given 
possession of an undivided one-fourth part 
or share of an Indigo Concern known as the 
Contai or Kanti Indigo Concern simply; no 
reference is made to any schedule and to 
this delivery of possession, Mrs. Flora Toomey 
made ro objection. 

. The learned District Judge has referred to 
section 58 of the Transfer of Property Act 
and suggests that a share in an Indigo Cou- 


cern is not specific immoveable property witb- 


in the meaning of that section and that the 
properties acquired subsequent to the mort- 
gage are not accessions within the meaning 
of section 70 or 71 of that Act. The Transfer 
of Property Act, however, was not intended 
to be exhaustive: There are many mort- 
gages known to English Law which it would 
be difficult or impossible to bring within the 


terms of the Transfer of Property Act, yet. 


there can be no doubt that such mortgages 
would be enforceable in India: for instance 
there is a well-known kind of mortgage in 
England which would resemble the present 
mortgage in many particulars. I mean a 
mortgage of a shareor shares in a partner- 
ship [Oavander v. Bulteel (2).] It is not, 
therefore, necessary to decide, whether the 
present mortgages were or were not strictly 
within the terms of section 58 of the Transfer 
of Property Act. Ihave no doubt that there 
is no principle of law which could have pre- 
vented the Court from giving effect to the 
intention of the parties in this particular case 
and from granting the Eastern Mortgage 
“ Company foreclosure in respect of the four- 
annas share of the Kanti Indigo Concern as it 
stood at the time of the decree for fore- 
closure. 

In regard to what the liane District 
Judge says on the subject of accessions it is 
sufficient to refer to the jodgment of the 
Privy Council in the case of Raja Kishen- 
datt Ram v. Raja Mumtaz Ali khan (8). 

There would be little difficulty in hold- 
ing upon the principle therein laid down 


(2) ft 9 Ch. 19; 431, J. Ch. 570; 29 L, T. 710; 
22 W. R. 127 

(3) 5 C. 166, EC. L. R. 238; 67. A. 148; 4 far. P. 
C. 3.97: 
©. NG ER: 2 Jrd. Jor, 


46; 3 &kcme DL, RI; 2 Ind, 
Dec, (x. £.) 757 (PO), a ee 


:BEtib. P. O.J. (67; Fafque & Jackson’s P, 


that these properties were accessiens. But 
I have preferred to deal with the question 
upon somewhat different lines. The view 
I take is that if a share in an Indigo 
Concern is mortgaged what the parties 
must intend is that when foreclosure or 
sale takes place at some subsequent date 
the share shall pass to the mortgagee as 
it stands at the date of sale or foreclosure. 
This would inolude not only what strictly 
could be held to be accessions but `also 
changes in good-will, rights under contract 
avd so forth. 

The properties that were attached appear 
to have been attached subsequent to the 
forecloscre. They were attached as being 
the properties of the Toomey and the 
defendants have strenuously contested the 
plaintiff's claim to these properties. It is 
not the case of the defendants that the 
plaintiffs have succeeded to the liabilites 
of the Toomeys. This being so, I would 
hold that so far as the four-annas share 
ig concerned the plaintiff is entitled to a 
decree, that the attachment of the pro- 
perties is invalid as against him and that 
the properties cannot be put to sale as 
the properties of the Toomeys. 

I proceed now to consider the questicn 
of the twelve-annas share, 


In 1907 Mr. Toomey deposited as security 
with Messrs. Shaw Wallace & Co., in 
Calcutta five conveyances of the years 1866 
to 1883 under which his father had 
acquired fwelve-annas share of the Kanti 
Indigo Concern, Upon this equitable 
mortgage Messrs. Shaw Wallace and Co. 
sued in 1909 and obtained a decrees which 
was made absolute and under which there 
was a sale in 1911, In this part of the 
ease two questions arise. First what did 
Mr. Toomey intend to mortgage, and next 
what passed at the sale. 


In regard to the first question what Mr. 
Toomey intended to mortgage, the learned 
District Judge appears to have thought 
that all the title-deeds were rot deposited. 
There is no technical rule that in an 
equitable mortgage all the  title-deeds 
should be deposited. ‘It is all merely a 
matter cf intention. The authorities for 
this are given in Coote’s Law of Mortgages, 
&th Edition, Volume I, page 74. It appears 
to me to be clear that the intention was 
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to mortgage the twelve-annas sharein the 
Xanti Indigo Concern, and for the purpose 
of creating an equitable mortgage of that 
share it was quite sufficient for Mr. Toomey 
to depcsit the conveyances under which 
his father had purchased that share. The 
only question is whether Mr. Toomey 
intended to mortgage the twelve-annas share 
as ib stood at the time of the conveyances 
to his father in the years 1866 to 1888. 
These conveyances were of two-annas 
share in 1866, two-annas in 1876, two- 
annas in 188l, and six annas in 1883. 
Tt is quite inconceivable that in 1907 Mr, 
Toomey intended to mortgage a two-annas 
share as it stood in 1866, another two- 
annas as it stood in 1576, another two- 
annas as it stoodin 1881 and another six- 
annas as it stood in 183. That appears 
to me an absolutely inconceivable proposi- 
tion. It is perfectly clear that when Mr. 
Toomey executed this mortgage in 1907 
he meant that in the event of a sujt 
for gale the twelve-annas share of the Kanti 
Indigo Concern as it stood at the time of 
the sale should be sold. The properties 
which formed the subject of these suits 
were all acquired for the purpose of the 
concern as I have held above and before 
the mortgage in 1907 and there is no 
difficulty in holding that the mortgage 
covered these properties, 


The next question is whether these pro- 
perties passed at the sale. It appears that 
when Messrs. Shaw Wallace and Oo. 
obtained a decree and the properties were 
put up to sale a wrong procedure was 
adopted. The sale proclamation under the 
heading “Schedule of Property” commences 
with a general description of the twelve-annas 
of the Kanti Indigo Concern. There then 
follow two lots, lot No. 1 and lot No. 2 
and in each lot there is a Hstof specific 
items’ of property. These two lots were 
separately sold: It was common ground 
in the Court below that the properties the 
subject of these suits were not expressly 
included in these lots. The appellant 
suggests that the property which formed 
the subject of these suits may have been 
sold under Jot No. 1 but no substantial 
ground for so holding has been put be- 
fore us. The principle laid down by Lord 
‘Westbury to which J] have referred in the 


earlier part of this judgment does not help 
me out of the difficulty. Here there were 
two sales under two Schedules and on a 
perusal of the sale proclamation it is not 
possible to say that the dominant descrip- 
tion twelve-annas of the Kanti Indigo Concern 
applies to one Schedule rather than the 
other. There can be little doubt that it 
was intended to be the dominant descrip- 
tion but the lots were separately sold, 
and I find it impossible to say that the 
properties the subject of these suits which 
were not mentioned in either lot were sold 
in either. That being so I must hold 
that the plaintiff has not satisfied the 
Court that Messrs. Shaw Wallace & Co. 
purchased the twelve-annas share in the pro- 
perties in suit in execution of their mort- 
gage-decree and as the plaintiff derives his 
title so far as the twelve-annas is concerned 
from Messrs. Shaw Wallace & Co. his suits 
so far as the twelve-annas is concerned must 
be dismissed. 

Nothing that is said by the learned 
Districé Judge in his judgment or by me 
in the present judgment will be res judicata 
in any further proceeding the plaintiff 
may take for the sale of these properties 
in execution of his mortgage-deoree. I do 
not know what objection, whether upon the 
merits or upon the ground of limitation, 
there may be to such a proceeding. I 
would accordingly decree the appeal in 
part. The plaintiff is entitled to a decree 
that sofar as the four-annas is concerned 
the attachment of these properties is not 
valid against him and thatso far as, that 
share is concerned they cannot be put up 
to sale as the properties of the Toomeys. 
In respect of the remaining twelve-annas the 
suits are dismissed; the defendants are 
entitled to half costs in al! Courts, 

Hearing fee two gold mohurs in Nos, 
139 and 143, three gold mohurs in 142, one 
gold mohur in each of the rest. Half of 
this to be allowed. 


Ror, J.—I entirely agree with all. that 
my learned brother has said. In view of 
the importance of the principles enunciated 
by him as applicable to concerns formed 
for the cultivation and manufacture: of 
Indigo:I would add a few words upon the 
nature of such concerns as ] understand 
it, - 
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The earlier mortgage in these cases is 
dated 1891. My experience of Indigo Con- 
cerns dates back to 1890. At that time 
the indigo industry was flourishing; enormous 
profits were made by good concerns. The 
major part of these profits was invariably 
ascribed to the good-will of the concern. 
Factories with equal or better machinery, 
with equal or better lands were incapable 
of making such profits „without the good- 
will attached to a good name. The area 
over which this good-will extended locally 
was known as the dehat. It was a re- 
cognised law that neighbouring concerns 
should confine their operations strictly to 
their own dehats, and one of the most 
important duties of the Indigo Planters As. 
sociation was to decide disputes relating to 
dehat boundaries. The most dreaded bugbear to 
the manager of a good concern was what was 
known as aninterloping factory. The good- 
will of the concern was maintained in the 
dehat through the concern’s position as a 
landlord, and its ability as a landlord to 
exercise a peaceful domination over the 
smaller cultivators and labourers domiciled 
upon the land of which the concern was 
landlord. Without such peaceful domina- 
tion, there could be no certainty that 
sufficient indigo would bea cultivated to fill 
the vats. In another direstion its good-will 
was maintained by ‘careful manufacture. 
Indigo bearing a good mark fetched a far 
higher price in the market than indigo 
from an unknown source. Withont a good 
name in the dehat and a good name in 


the, indigo market, the factory buildings . 


themselves and the factory leases and 
milkiat were of little value; indeed many 
of the leases were taken at unremunerative 
rates merely for the purpose of extending 
the good-will of theconcern. An instance 
of this is to be seen in Mr. Kennedy’s 
evidence upon tho reason for which the 
lands held by the concern were put up for 
sale in two lots; the leases specified in lot IT 
were unremunerative leases, 

I have embarked upon this explanation 
of the position twenty-five and twenty-years 
ago of an Indigo Concern, in regard to 
lands acquired by the concern, in order 
that it may be clear that such acquisitions 
were in those days made strictly for the 
purposes of the concern as an Indigo Concern 


and not for any other purpose at all. A con- 
cern was a concern for the cultivation and 
manufacture of indigo. The realisation of 
rents was a minor consideration. Things 
now-a-days ‘are different. The good-will 
of concern is of little value. The profitable 
property of a concern is now the milkiat, 
the zeratt and mokararis held at favourable 
rates. Now-a-days money would only be 
advanced on the security of such lands, 
not on the security of the concern’s good 
name. But Ihave no doubt at all that 
in 1891 and 1895 the chief security upon 
which money was advanced to a concern 
was the good-will of the concern. The 
right to collect rents wasacquired to extend 
the good-will of the concern within the 
dehat. Such acquisitions were an accession 
to the concern as an Indigo Concern. Ratyat? 
holdings were acquired for the purpose of 
cultivating indigo thereon or of exchang- 
ing lands within the holding for lands 
upon which indigo might be profitably cul- 
tivated, Such acquisitions were also made 
for the purpose of the concern. 


It is a.common rule of equity, codified 
in section 70 of the Transfer of Property 
Act, that accessions to the property mort- 
gaged belong for the purpose of the security 
to the mortgagee. I have no hesitation at 
all in saying that in the case before us the 
acquisitions claimed were acquisitions made 
strictly for the purposes of the coucern 
and are in fact aceessious to the property 
mortgaged. I concur in the order proposed 
as to the four-annas. I also for the 
reasons given concur in theorder proposed 
ag to the twelye-annas. The property of 
concern was deliberately sold piecemeal. 
The property now claimed was not included 
in either piece. I also concur in the pro- 
posed order as to costs. $ 


Appeal allowed in part. 
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ALLAHABAD HIGH COURT. 
Civi Revision No. 58 or 1916. 
_ October 17, 19-6. 
Present:——_Mr. Justice Walsh and 
; Mr. Justice Stuart. . 
JHAMMAN LAL—Puainmirr— DECREE. 
HOLDER 
VETSUS 
MANNI RAM— DEFENDANT— JUDGMENT- 


DEBTOR. 

Civil Procedure Code (Act V of 1908), s. 115—-Re- 
aision, nature of — Applicant, duty of. 

Revision is a privilege and not a right. Speaking 
generally it corresponds to the remedies in England 
known as certiorart and mandamus. The rule is that 
the party aggrieved must come to the High Conrt 
for relief at the earliest possible moment and also 
must come with no ulterior purpose. 


Civil revision against the order of the 
Munsif, Haveli, dated the 22nd December 
1915. 

Babu Panna Lal, for the Appellant. 

Babu Peare Lal Banerji, for the Respond- 
ent. 

JUDGMENT. 

Watsu, J.—As has always been said revi- 
sion is a privilege and not a right. In 
my view it corresponds speaking generally 
to the remedies in England known as 
certiorari and mandamus, The invariable 
rule in these cases is that a party aggriev- 
ed must come to the High Court for re- 
lief at the earliest possible moment and 
also must come with no ulterior purpose. 
In this case the’ order complained of was 
made on the 22nd of December 1915. It 
was an order directing a new trial. The 
trial was held on the 6th of March 
1916. The applicant attended and toox part 
in ib and lost. On the 28th of March he applied 
to this Court for the first time complaining 
of the order of which he had sought to 
take advantage by attending the hearing 
on the 6th of March. In our view the 
application was made by kim much too 
late and ougbt not to be entertained for one 
moment on that account alone. It further 
appears that if was made in the 
hope of having a second attempt to get 
rid of the order passed against him. The 
application is dismissed with costs. 

STUART, J.—I concur. 

By tHe Cotrt.—Application dismissed 
with gosts accordingly. 
Application dismissed. 
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ALLAHABAD HIGH COURT. 

Crvit MISCELLANEOUS No. 248 or 1916. 
January 16, 1917. 
Present:—_Justice Sir George Knox, KT. 

- In the matter of MAHAMANDAL 
SHASHTRA PRAKASHAK SAMITY,Ltp., 


BENARHS., 

Companies Act (VH of 1918), s. 162 (vi)— Liquida- 
tion—Just and equitable, interpretation of—Crurt, 
power of—Apprehension of loss, whether ground fer 
winding up. 

The power given in section 162 (vi) of the Com- 
panies Act to a Court to wind up a Company, if it is 
just and equitable that the Company should be 
wound up, should not be exercised unless there is 
very strong ground for acting upon it, becanse 
these vompanies are governed by a majority of their 
own members and where there is a domestic 
tribunal which has powers to decide upon a question, 
it should, if possible, be left to that domestic tribunal. 
[p. 578, col. 1.) 

Shah Steam Navigation Company, In re, 32 B. 415; 
10 Bom. L. R. 107, referred to. 


Langham Skating Rink Company, In re, (1877) 5 Ch. 
D. 669 at p. 684; 46 L. J. Ch. 345; 36 L. T. 605, relied 
upon. 


Therefore, in the case of a Company which is not 
shown to have been conceived and brought forth in 
fraud or to be one whose substratum is gone, the 
mere fact that the applicants apprehend that the 
assets of the Company will be frittered away and 
that loss instead of gain would result from the com- 
pany continuing to work is no ground for winding up 
the Company under clause (vi) of section 162 of the 
Companies Act. [p. 873, col. 1.] 

Application under section 162 of the 
Indian Companies Act VII cf 1913. 


FACTS appear from the judgment. 


Mr. Sital Prasada Ghose, (with him Mr. 
Sarat Ohandra Chaudhri), for the Peti- 
tioners.—-This is an application under section 
162, clause (vi) of the Indian Companies 
Act for the winding up of “The Mahamandal 
Shastra Prakasak Samity, Ltd.” The appli- 
cants are contributories and are thus entitled 
to present this petition. (He tben referred 
to the affidavits filed on behalf of the 
petitioners.) It appears from these affidavits 
that there is a large amount of liabilities 
on the Samity. This Samity has never 
been a success. If it continnes to work there 
is an apprehension that the liabilities would 
go on increasing. There is no means ito 
clear off this liability. Although it appears, 
as shown from the balance sheet of the: 
Samity, that there bas been some profits 
in the year 1916 -yet thet would be 
frittered away. 
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. Mr. H. K. Mukerjee, for the Company.— 
The mere fact that the Samity has been 
a losing concern and ‘appears likely to 
continue as such is no ground for 
winding up a Company. Section 162 
of the Companies Ast is section 79 of the 
English Statute. Under section 79 of the 
English Statute it has been held that a 
Company is not to be wound up against 
the wishes of the majority of share-holders. 
Suburban Hotel Company, In re (1) Langham 
Skating Rink Company, In re (2) National 
Live Stock Insurance Qo., In re (8) Shah Steam 
Navigation Company, In re (4). 


The words in the clause are “just and 
equitable.” Nothing has been shown which 
amounts to “just and equitable” ground. 
The majority of the share-holders are in 
the favour of continuing the business. The 
Company should not be wound up because 


some of the share-holders are dissatisfied. 


As to the liabilities Samity has in stock 
printing materials which are worth much 
more than the existing liabilities. 


He also referred to a formal defect 
in the application as it was not verified 
according to rules framed under the Gom. 
panies Act... 

Mr. Sital Prasad Ghose, in reply referred 
to Australian Joint Stock Bank, In re (5) 
Palmer’s Company Law, page 391. 


JUDGMENT.—The application before me 
ig an application under section 162 of the 
Indian Companies Act VII of 1913. It is 
presented by six persons who are share- 
holders of a Company known and registered as 
the Mahamandal Shastra Prakashak Company, 
Limited, Benares, which will hereafter be 
cited in this judgment as the Mahamandal 
Company. The prayer in the application is 
that the Mabamandal Company be wound 
up by the Court under thé provisions of 
section 162 of the Companies Act of 1913. 
The application is opposed by other share- 
holders of the Company. The amount of 


(1) Hsen 2 Ch. n at pp. 750; 751, 36 L. J.Ch. 710; 
17 L. T. 22; 16 W.'R, 1096. 

(2) (1577) 5 Ch. D. 669 at p. 684; 46 L. J. Ch. 345; 
36 

G (i) 53 E. R. 855; 26 Beav. 163 at p, 156; 122 


"8 22 B. 415; 10 Bom. L, R. 107, 
(5) (1897) W. N. 48. 


shares in the Mahamandal Company held 
by the applicants as set out is 413 fully 
paid up shares worth Rs. 4,130. It is 
alleged in the application that the Company 
has been working ata loss since the year 
1912, and that the total losses up to the 
end of the year 1915 amounted to over 
Rs. 7,600, that the total liabilities of the 
Company on the 33st of December 1915 
amounted to over Rs. 24,000, further that 
in the balance sheet of the Company for 
the year ending 1915 the principal items 
of assets are shown as amounting fo nearly 
Rs. 43,000, that a proper and sufficient 
sum has not been calculated for deprecia- 
tion in value of the printing machinery and 
types, that if this were done, the total 
assets of the Company would not come to 
more than Rs. 27,817, and that if the sum 
of Rs. 24,254 on account of liabilities be 
deducted from this, it would! leave the 
balance of Rs. 3,563 available for distribu- 
tion amongst the share-holders. Lastly it is 
alleged that if the Company is allowed to 
work longer, the losses are to be increased 
every year, and the added liabilities will 
in the course of a year or two swallow up 
the balance still available for distribution. 
This application issupported by an affidavit. 
In the course of the hearing the verifica- 
tion of this affidavit wasobjected to as not 
being in accordance with rule 26 of the 
rules of this Court, Chapter: XIX in the 
Genera) Rules Civil of 1911. It is true that 
the affirmation is not in accordance with 
what-is laid down in the rule; but the 
objection comes at a late stage, and inas- 
much as the verification more or less practic- 
ally amounts to whatis required by the rules; 
I overrule this objection, though if it had 
been made at an earlier period, I should have 
been compelled to insist upon the verification 
being as required by the rules, The objec- 
tion was raised at the very end of the 
argument addressed to me on the part of 
the objectors. The application is opposed 
by a large number of share-holders of the 
Mahamandal Company. The case put by 
them is contained in two affidavits which 
bave been put in by Babu Tara Charan 
Banerji, Secretary of the Mahamandal Com- 
pany. Those affidavits will be found on the 
file. One of themis Exhibit Q filed in this 
Court on the 24th of November 1916. The 
other is Exhibit R filed in this Court op the 
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llth of January 1917. It represents that 
only 2701 shares were subscribed for. 

Some of these have not been fully paid 
up. The total amount realized comes to 
Rs. 26,950 and with this sum the business of 
the Company has been carried on. That 
the Company has been working not at a 
loss since its commencement; but that the 
loss only began since the European war 
broke out; that there is reason to believe 
that no loss has been incurred during the 
months of January to October 1916 and 
that there will be appreciable amount of 
profits; that thera is hope when the war is 
over that the business of the Company will 
result in handsome profits and the losses 
already suffered in the past years would 
be more than recouped within a short period 
after the termination of the said war; that 
the depreciation which the applicants state 
is far from being correct and that it should 
not exceed Rs. 150 per annum; that there 
is a clear margin of Rs. 12,563 as the net 
assets to the credit of the Company; that 
the meeting of the share-holders has been 
followed by an extraordinary meeting at 
which 107 share-holders out of the total 
number 165 were present either personally or 
through proxy; that at the said extraordinary 
meeting ib was unanimously resolved that the 
Company ought not to go into liquidation for 
the reasons already given and because liquida- 
tion at the present juncture would be a 
very heavy loss to the share-holders inas- 
much as it would be very difficult to 
‘obtain reasonable price for the printing 
materials and heavy machineries etc., during 
war time; also that the petition for liquida- 
tion was a mala fide one, being the doing 
of one Dayanand Swami, one of the 
applicants, who entertained some personal 
grudge against the Raja of Tahirpur, the 
President of the Board of Directors of the 
Company; that part of the loss inccrred by 
the Company up to the half year ending 30th 
June 1912 is due in part to Babu Bhagwati 
Prasad having allowed a separate press 
to be started by his son Babu Alopi 
Prasad and this new press taking np 
work at a much lower rate than that of 
this Company, and that consequently the 
Board of Management thought it advisable to 
remove the press from the cantonment to the 
gentre of the city and heavy expenses in 
transit, eto., were consequently incurred; that 


steps have been taken to use only part of the 
printing materials and thus lessen the 
amount which would result in  deprecia- 
tion if the whole of the printing materiala 
were used; and that there are other depart- 
ments connected with the Company which: 
will tend to keep if in a proper state: of 
finance, These are the main allegations 
contained in the affidavits of Babu Tara. 
Charan Banerji and relied upon by the 
learned Vakil who appears for the Comp- 
any and urged as reasons why the appli- 
sation should not be granted. If the 
application were granted and the Comapny 
wound up if would have to be wound up 
for one of the reasons given in section 
162 of Act VIL of 1913. None of the 
circumstances stated in section 162 apply 
to the present case with the exception 
of circumstance No. (VI) which runs as 
follows— If the Court is of opinion that 
it is just. and equitabe that the Company: 
should be wound up.” The Indian Com- 
panies Act follows in the main the 
English Statute on the subject. There 
was a time when it was held in England 
that the words which I have just set out 
and which may be salled the just and 
equitable cause ought to be confined to 
circumstances ejusdem generis with the circum- 
stances set out in clauses (¢) to (v), 
section 162. This is no longer apparent- 
ly held, and the current of English deoi- 
sions appear to be that the Court is no 
longer ‘fettered by such a limitation to be 
put upon clause wi). This matter was 
considered by the Bombay High Court in 
In re Shah Steam Navigation Oompany 
(4). Mr. Justice Davar necessary. 
before whom the case came thought it un- 
in the circumstances of the case to 
decide whether this would be the in- 
terpretation to be put upon the: words of 
clause (e) of section 128 of Act VI of 
1882 under which that particular case come. 
The words of clause (e), section 128, differ 
from the words contained in clause (va) 
section 162 of Act VII of 19:3. If I 
were to interpret- clause (vi) as being 
confined to reasons ejusdem generis with 
the previous ones, the application before 
me must fail, If I give it a wider 
consideration, ib is equally my opinion 
that this application must fail. The words 
just, and equitable are strong words and 
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must receive their full consideration at my 
hands. The strong point, if it may be so- 
called, of the application is that the ap- 
plicants apprehend that whatever assets 
there may be at the present moment to 
be placed to the credit of the Mahamandal 
‘Company will be frittered away within 
the course of a year or two, and that, there- 
fore, they apprehend loss instead of any 
gain from the Company continuing to work. 
There are certain cases set ont in Palmer’s 
Company Law, 10th Edition, page 391 I 
have considered those cases. They appear 
to proceed more or less upon the ground 
either that the substratum of the Gom- 
pany was gone or that the Company was 
conceived and brought forth in frand. One 
can understand reasons of this kind as 
‘grounds upon which if is just and equitable 
that the Company should be brought to a 
conclusion as speedily as possible, viz., that 
companies about which if can be shown that 
they have failed in the object for which they 
were registered cr companies whose root is 
fraud should be put an end to without 
delay. The reasons, however, given by the 
Mahamandal Company in their extraordin- 
ary general meeting of the Ibth of Novem- 
ber, and which have been reiterated in 
-the affidavits filed are not without weight, 
and it would be a serious step in the 
dark to say that they will probably result in 
a loss of such a nature as to imperil the 
Company, It is easy to understand the 
applicants especially ifthey are gentlemen 
of a „timorous nature, apprehending loss 
from the fact that the Gompany of late 
have not shown that their work har resulted 
in profits. But it does not follow that their 
apprehension will be realized and that the 
Company should be wound up. There is 
much force in what was said by Jessel, 
M. R. In re Langham Skating Rink Company 
(2) “A power which must not be 
acted upon unless there is very strong 
ground for acting upon it, and for this 
reason, that these companies are governed 
by a majority of their own members, and 
where there is a domestic tribunal which 
has power to decide upon a question, it 
should, -if possible, be left to that domestic 
tribunal.” The application is dismissed 
with costs. 


Application dismissed, 
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PATNA HIGH COURT. 
Fiest Civiu Appeat No. 133 of 1914, 
February 12, 1917. 

Present: —Mr. Justice Chapman and 
Mr. Justice Roe. 
KALAJIT SINGH— APPELLANT 
BETSUS 
PARMESHER SINGH— 


ResPonpent,. 

Probate and Administration Act (V of 1881), s. 69— 
Probate, revocation of, application for—Applicant and 
deceased members of joint family. 

No application for the revocation of Probate lies 
under section 69 ofthe Probate and Administration 
Act, unless the applicant can show that he has some 


“interest in the ostate of the deceased. 


Where an applicant for the revocation of a Probate 
claimed to be joint in estate with the deceased 
testator while he was living and that the interest of 
the decoased during his lifetime was that of a mem- 
ber of a joint family: 

Held that as the intorest of the deceased terminated 
with his death, the applicant could have no interest 
in the deceased’s estate as required by section 69 of 
the Probate and Administration Act. 


Appsal froma decision of the Officiating 
District Judge, Durbhanga, dated the 14th 
January 1914. 

Messrs. Bijay K. Bhatiacharji and Batkunth 
N. Mitra, for the Appellant. 

Messrs. Purendra N. Sinha and Shivnandan 
Rat and Satish Ch. Mukerji, for the Respond- 
ent. 


JUDGMENT. 


UHAPNAN, J.—This appeal arises out of a 
proceeding for the revocation of Probate 
granted to one Parmesher Singh inthe mat- 
ter of the Will of one Balajit Singh. 
The application for revosation was made by 
Kalajit Singh upon the ground that he 
was a brother of Balajit Singh, that he was 
joint with him and that he was entitled 
to citation under section 69 of the Probate 
and Administration Act. The learned District 
Judge rejected the application for revocation 
upon the ground that the applicant did not 
claim to have any interest in the estate of 
the deceased. 

The applicant now appeals to this Court. 
I am of opinion that the view taken by the 
learned District Judge was correct. The 
applicant claimed to be joint in estate 
with the deceased while he was living and 
that the interest of the deceased during 
his lifetime was that of a member of a 
joint family thus his case was that the 
interest of the deceased terminated with 
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his death. The result is that the applicant 
did not claim to have any interest in the 
estate of tha deceased, this case being that 
there was no estate of the deceased. 

The result is that the appeal is dismissed 
with sosts. 

Roe, J.-—I agree, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civic Revision No. 161 or 1916. 
February 28, 1917. 
Present:—-Sir Henry Richards, Krt., 
Chief Justice, and Justice Sir 

P, ©. Banerji, Kr. 
GAYA PRASAD AND ANOTHER— P LAINTIFE3— 
i APPLICANTS 
VETSUS 
SHER ALI AND OTHERS— DEFENDANTS — 
OPPOSITE PARTIES. 

Limitation Act (IX of 1908), Sch. I, Art. G6—Suit on 
bond — Money payable within 3 years-—Interest payable 
monthly—Right to sue on default of payment of 
interest—Suit brought within 3 years after money 
became payable, whether barred, 

A. bond for the payment of money, dated the 19th 
of November 1909, provided that the money was pay- 
able within three years from the date of the bond and 
that the interest was payable monthly but on default 
of payment of interest the holder of the bond was 
entitled at his option either to sue forthwith to 
recover the entire amount with interest or to await 
the stipulated period. No interest was paid on the 
bond and plaintiff brought the suit in November 1916: 

Held, that the suit was not barred by time finas- 
much as Article 66 of Schedule I of the Limitation 
Act applied and the creditor must be presumed to 
have exercised the option which was clearly given to 
him by the terms of the bond, [p. 675, col. 1.] 


Civil revision against the decree of the 
Judge, Small Cause Court, Mainpuri, dated 
the 14th April 1916. 


YACTS.—Gaya Prasad instituted a suit 
against Sher Ali to recover a sum of money 


due ona simple money bond, dated 19th 
November 19609, 


The condition for re-payment was 
follows:— 


as 


“It is covenanted that we shall pay within 
three years the said amount of principal 
together with simple interest at the rate of 
half an anna per rupee; and we shall pay 
interest every month. If we do not pay 
interest every month, we shall pay compound 
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interest. And in case of default of interest, 
the creditor will be at liberty to realise the 
entire amount with the interest aforesaid in 
a lump sum either within the period 
stipulated or after the expiry of the said 
period.” 

No interest was paid. The creditor 
brought the present suit in November 1919. 
The defence inter alia was that the suit was 
barred by limitation. The Small Cause Court 
Judge relying on the Hull Bench ruling, 
reported as Gaya Din v. Jhuman Lal (1), 
held that the cause of action accrued to on 
the date of non-payment of first monthly 
interest and dismissed the suit as barred by 
limitation, 

The plaintiff applied in revision to tHe 
High Court. ; 

The application came on for hearing 


_before Knox, J., who referred it toa Benc 


of two Judges. 


Mr. Baleshwarit Prasad, for the Applicant, 
submitted that the Full Bench casein Gaya 
Din v. Jhuman Lal (1) did not apply as it 
turned upon the construction of Article 132 
of the Limitation Act. Article 66 applies to 
the present case and the suit is within time, 
He referred to Dachm: Narain v. Sarju 
Parshad (2) where the Full Bench ruling 
has been distinguished. i 

He further submitted that according t 
the bond in suit the creditor is,given 
express option to sue either within the 
period stipulated or after the expiry of the 
term. There is nothing in the bond to compel 
the creditor to institute the suit at fhe first 
default of interest. The creditor is suing 
in the present case on a gontract which 
gives him an option to sue even after expiry 
of the stipulated period. Durga v Tota Ram 
(3). 

The Opposite Party, was not represented. 


JUDGMENT,.—This application is one 
for revision of a decree made by the Small 
Cause Court dismissing the plaintiffs’ suit 
on the ground of limitation. The suit 
was brought upon a bond dated the 19th 
day of November 1909. The money was 
re-payable within three years from the 
date of the bond and the interest was. 


(1) 28 Ind. Cas. 910; 13 A. L. J. 610; 37A. 400, 
(2) 38 Ind. Cas. 634; 15 A. L. J. 102, 
(8) 19 Ind. Cas, 738; 16 0. O. 45, 


Vol. XXXIX] 
RAM KISHORE MISRA V, KALKA DICHHIT, 


payable monthly but the bond contained 
a further stipulation that if default was 
made in payment of interest, the interest 
should be added to the principal and 
further interest charged. On default of 
payment of interest the holder of the 
“bond was entitled, at his option, either to 
sue: forthwith to recover the amount or 
to await the stipulated period. The Court 
below seams to have decided the case on 
the authority of the ruling in Gaya Din 
v. Jhuman Lal (1). That case was desided 
as being a case to which Article 182 of 
the Sshedule to the Limitation Act applies. 
That Article provides that the period of 
limitation for the enforcement of payment 
of money charged upon: immoveable property 
shall be the period of 12 years from the 
date upon which the money sued for 
“recame due.’ The Court in that case had 
to consider when the money gued for had 
become due within the meaning of the 
expression in the Article. In the present 
ease the instrument sued upon was a 
single bond which specified a day for pay- 
ment, namely, three years from the date 
of the bond. We think this is the date 
which must regulate the priod of limita. 
tion.’ The Article which applies is Article 
66, The particular provision in this 


the option of suing at once or waiting 


until the prescribed period is immaterial 
for the purpose of computing the period 
for limitation. The creditor must be 


presumed to have exercised the option 
which was clearly given to him by the 
terms of the bond. We allow the applica- 
tion, set aside the decree of the Court 
below and remand the case to that Court 
with directions to re-admit the suit in its 
original number and to proceed to hear 
and determine the same according to law. 
The costs of this application will be costs 


in the cause. 
Application allowed; Oase remanded, 
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ALLAHABAD HIGH COURT. 
Lerrers Parent Appsat No. 68 or 1916. 
March 24, 1917, 
Preseni:_—Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P, C. Banerji, KT. 
RAM KISHORE MISRA— PLAINTIFF 
APPELLANT 
Versus 
KALKA DICHHIT—Derenpant— 


RESPONDENT. 

U. P. Land Revenue Act (III of 1901),s. 118— 
Purtition—Cuttle trough and heap of manure, whether 
dwelling house or other building—Co-sharer, plot in 
possession of, allotted to another co-sharer—Riglits 
of parties, 

Aheapof manure or na cattle trough is not a 
“dwelling house or other building” within the 
meaning of section 118 of the U. P. Land Revenue 
Act. [p. 575, col. 1.] 

Therefore, a co-sharer to whose share a plot of land, 
over which another co-sharer has made cattle 
troughs or stores heaps of manure, is allotted in parti- 
tion gana to actual possession of the plot [p. 575, 
col, 1. 

Appeal under section 10 of the Letters 
Patent against the decree of Mr. Justice 
Lindsay, dated the 3rd May 1916, in Second 
Appeal No. 240f 1915, confirming the decree 
df the Additional Subordinate Judge, Gorakh- 
pur, dated the 10th November 1914, reversing 
that of the Munsif, Basti, dated the 17th 


April 1914. 


FACTS.—The suit was one for ejectment 
and possession of plot No. 40 situate in the 
abadi side of village Pura Likhar on which 
stood a cattle trough. In 1911 the village 
was partitioned and the plot in dispute was 
assigned to the plaintiff’s share. The Court 
of first instance decreed the plaintiff's claim 
but the lower Appellate Court reversed the 
decree of the frst Court. The High Court 
in second appeal confirmed the decree of the 
lower Appellate Court holding that section 
118 of the Land Revenue Act was a bar to 
the plaintifi’s claim. 

The plaintiff appealed. 


Dr. S. M. Sulaiman, for the Appellants.— 


Section 118 of the Land Revenue Act provides 


that if the land is occupied bya “dwelling 
house orother building.” Now clearly a cattle 
trough or a heap of manure is not a dwelling 
house or other building. Hence section 118 
is not applicable and does not bar the plaint- 
iff’s claim. 

Mr. N. P. Upadhia, for the Respondent.— 
In this particular case the cattle trough is 


situate in a courtyard annexed to the rog- 
a 


576 | 
KESHWA PERSHAD SINGH V, PROGAS KUAR, 


pondent’s house and forms part of it, and 
hence it can be called a building. Moreover if 
it is allowed to remain in respondent’s posses- 
sion, it would cause practically no loss to the 
appellant whereas its possession by the appel- 
lant would mean a great inconvenience to the 
respondent. Under the circumstances of the 
case the balance and convenience should 
also be taken into account. 
[Ricaarps, C. J.—All these matters should 
have been raised at the time of partition 
and if you did raise them it was your mis- 
fortune that they were decided against you. | 


J UDGMENT.—This appeal arises out of a 
suit brought by the plaintiff to recover a plot 
of ground. The facts as found are as follows. 
The parties had been co-sharers prior to a 
partition. On the partition this plot fell to 
the lot of the plaintiff. It appears that 
before partition the defendants (and perhaps 
other persons also) used to store manure and 
have a cattle trough (or cattle troughs) on 
this plot. The Court of first instance decreed 
the plaintifi’s claim. The lower Appellate 
Court reversed the decree of the Court of firat 
instance. On second appeal to this Court ‘a 
Jearned Judge dismissed the appeal. The 
present appeal is taken under the Letters 
Patent against the decree of the learned 
Judge of this Court, Both the lower Appel- 
late Court and the learned Judge of this Court 
seem to have thought that the provisions of 
section 118 of the Land Revenue Act was a 
bar to the sunit for possession. That section 
is as follows:— ‘If, in making a par- 
tition. it is necessary to include in the portion 
allotted to one co sharer the land occupied by 
a dwelling house or other building,. in the 
possession of another co-sharer, the latter 
shall be allowed to retain it with the buildings 
thereon, on condition of his paying for it a 
reasonable ground rent to the co-sharer in 
whose portion it may be included. The 
limits of such Jand and the rent to be paid 
for it shall be fixed by the Collector,” 
Court seems to have thought that while the 
property was the property of the plaintiff 
under the partition, nevertheless the defendant 
was entitled to retain the possession and that 
the plaintiff’s right was to go to the Collector 
and have a reasonable ground rent assessed. 
The learned Judge of this Court, as also the 
lower Appellate Court, seems to have 
altogether lost sight of the fact that section 
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118 only applies to land occupied by a 
dwelling house or other buildings. It is quite 
clear that neither a heap of manure nora 
cattle trough, is a ‘dwelling house or other 
building” within the meaning of the section. 
The very fact that rent was not assessed on 
the land at the time of partition seems to 
demonstrate that neither the defendant him- 
self nor the Revenue Officer, making the parti- 
tion, thought that the plot was land which 
the defendant would be entitled to retain 
possession of after the partition. We allow 
the appeal set aside the decree of the learned 
Judge of this Court and also of the lower 
Appellate Court and restore the decree of 
the Court of first instance with costs in all 
Courts. 


Appeal allowed, 


PATNA HIGH COURT. 
Secono Crvi Appeat No. 1289 or 1915. . 
February 9, 1917. 

Present:—Mr. Justice Atkinson. 
Maharaja KESHWA PERSHAD 

SINGH Bahadur—APppPeELLANT 

versus 
PROGAS KUAR AND OTHERS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata-——~Rent suit—Deeree for specific year whether 
res judicata in suits for subsequent years—Rent, rate of 
man Gontract for term of years. 

A. decree for rent obtained for # specific year or 
years does not operate as res judicata in a suit for 
rent in rospect of subsequent years. The result is 
different in a case where the rent sued for is in 
regard to land held uuder a contract, oral or written, 
for a term of years, In such a case the rate of rent 
does not vary during the term of the contract and 
the decree obtained in respect of ono year of the 
contract operates as res judicata as to the rate of rent 
during the continuanco of the contract. [p. 677, col. 1.] 


Appeal from the decision of the Subordi- 
nate Judge, Shahabad. 

Messrs, Sushil Madho Mullick and P. O. 
Mitra, for the Appellant, 


J UDGMENT.—This second appeal comes 
before me from the decision of the Sabordi- 
nate Judge of Shahabad, affirming the 
decree granted by the Munsif in this suit 
in favour of the plaintiff. The plaintiff who 
is a landlord sues the defendants who are his 
tenants for rent for the years 1317 to the 
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8 annas kist of 1320 at the rate of 
Rs. 10-18-0 per annum. The entry in the 
Record of Rights shows the reht payable by 
the defendants in respect of this holding, 
which forms the subject-matter in suit, to 
be Rs. 6 per annum and accordingly the 
learned Munsif gave a decree in favour of 
the plaintiff for the years in suit at the 
rate of Ks. 6 per annum. The plaintiff ap- 
pealed from that decision and the learned 
Subordinate Judge on appeal affirmed the 
decree granted by the Munsif, The decree 
made by the Munsif was obtained ex parte. 
The plaintiff relies on the fact that he 
had obtained some years previonsly an 
ex parte decree against the same defendants for 
rent due in respect of the same holding at 
the rate of Rs. 10-13-0. This decree was 
satisfied by the tenants depositing in Court 
the amount of the decree, plus costs. 

It is contended, first of all, that the ex parte 
decree thatthe plaintiff had obtained in the year 
1905 is res judicata as between the parties on 
the question of the rate of rent; and secondly, 
that even if it was not resjudicata the decree 
afforded evidence on the record so strong 
as per se to rebut the presumption arising in 
favour of the entry in the Record of Rights. 
In my view neither contention is well founded. 
A decree for rent obtainéd for a specific year 
or years does not operate as res judicata 
in a suit for rent in respect of 
subsequent years. The result is different in 
a case where the suit for rent is in regard 
to land held under a contract, oral or 
written, for a term of years In such a 
case the rate of rent does not vary during 
the térm of the contract and a decree 
obtained in respect of one year of the 
contract operates as res judiceia as to the 
rate of rent during the continuance of 
the contract. In 13 Calcutta Law Journal 
a case is reported af page 38* where the 
point has been fully dealt with by Mr. 
Justice Mookerjee in his judgment. That 
learned Judge says: The question whether 
an issue as to the rate of rent generally 
is a direct or indirect issue in a suit for 
arrears of rent, must be determined with 
reference to the frame of such suit, and 
-cannot be determined upon any general or a 


”"* Hara Chandra Bairagi v. Bepin Behary Das, 13 O. 
L. J. 38; 2 Ind. Cas. 11 on Lottera Patent Appeal, 6 Ind. 
Cas. 60. — Kd, 
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priori grounds; if the rent is claimed at a 
certain annual rate, on the simple ground of 
rent having been paid at that rate in the 
preceding year, it cannot be said that an issue 
as to the annual rate of rent generally is 8 
direct issue in such a snit; on the other hand, 
if the rent is claimed at an annual rate 
alleged to have been stipulated for in 
a binding contract between the parties, 
either written cr oral, and the Court 
procezds to try the question, what is the 
yearly rent payable ascording to the contract 
yet up, the general issue must be taken 
to ba a direct one.” To the like effect- 
is the case reported as Nil Madhub Sarkar 
yv. Brojo Nath Singha (1). Therefore, in 
my opinion the previous eæ parte decree 
does not operate in this case as res judicata. 

The next question is as to the value to 
be attached to this decree. That is the 
decree of weight to be attached to this 


piece of evidence contrasted with the 
other evidence in the case, What I have 
to determine is as to the existence of 


evidence; and it is for the lower Courts 
to determine the question as to the weight 
of the evidence. Both the lower Courts 
have come to the conclusion that the evi- 
dential value to be attached. to the first 
ex parle decree obtained by the plaintiff 
against the defendant does not rebut the 
presumption arising from the entry in 
the Record of Rights. Accordingly I hold 
that the decision of the lower Appellate 
Court affirming the decree of the learned 
Munsif was right in point of law. I, 
therefore, disallow this appeal. But as no 
one appears for the defendants, I make no 
order as to costs. 
Appeal dismissed. 
(1) 21 ©. 236 at p. 240; 10 Ind. Dee. (xN. a.) 789, 
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AJODHIA PRASAD V, GOPI NATH, 
ALUAHABAD HIGH COURT. 
Execution Pirse Appeat No. 250 or 1914, 
- March 7, 1917. 

Present: —Sir Heury Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
 AJODHIA PRASAD-—Jopewenr-pestor— 
APPELLANT 
versus 
GOPI NATH AND ANOTHER— DECREE- 


HOLDERS— RESPONDENTS. 

"Civil Procedure Code (Act F of 1908), s. 47, O. XXI, 
7. 66—Sale —Proclamation—-Order esitimating value of 
property sold—Appeal, whether maintainable. 

Anorder of a Court estimating the value of a 
property to be sold in execation proceedings at a 
certain amount is not an order relating to the 
execution, discharge. or sutisfaction of the decree 
within the meaning of section 47, and is, therefore, 
not appealable. [p. 679, col. 2.) 


Execution first appeal against the decision 
of the Subordinate Judge, Shahjahanpur, 
dated the.22nd July 1916. 


FACTS.— Gopinath, respondent, obtained a 


mortgage- decree against the appellant, and 
in execution thereof got the mortgaged 
property advertised for sale. While 


drawing up the sale proclamation under 
Order XXI, rule 66 (e), the Subordinate 
Judge specified the value of the property at 
Rs. 27,000. The decree-holders had given the 
value at nearly Rs. 7,000, and the judgment- 
debtors gave it at Rs. 25,000. The judgment- 
debtors appealed against this order. 


The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondent, submitted that no appeal 
lay. The order complained of was not a 
judicial decision but only an adminis- 
trative order, a mere estimate of the value 
of the property. Hə relied on Sivagami 
Achi v. Subrahmania Ayyar (1), Panch Duar 
Thakur v. Mant Raut (2), Deoki Nandan 
Singh v. Bansi Singh (38), 


Mr. Gulzari Lal, for the Appellant.—The 
question of the valuation of the property is 
an important and a material fact in the sale 
proclamation, and even the Privy Council in 
Saadatmand Khan v. Phul Kuar (4) have 
held it so. I also rely on the principle 


(1) 27 M. 259; 14 M. L. T, 57, 
(2) 17 Ind. Cas. 88; 16 C. W. N. 970, 
a 10 Ind. Cas, 371; 160.W.N. 124; 14 ©. I J. 
(4) 20 A. 412 (P. 0.) 2 0. W. N. 550; 25 I, A. 
146; 7 Sar, P. O. J. 380; 9 Ind. Dec. (N. 3.) 624, 
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of a ruling of Walsh, J., reported as Shiam 
Lal v. Roshan Lab (5), that the specification 
of valuation is a judicial decision under 


section 47, Civil Procedure Code, relating to 


“the execution: discharge or satisfaction of 
the desree,” and also rely on Ganga Prasad 
v. Raj Ooomar Singh (6), Sivasami N aicker 
y. Patnasami Naicker (7). > 


JUDGMENT,—This gana arises sage 
the following circumstances, A decree was 
obtained for Rs, 18,055. The decree-holder 
made an application for execution and certain 
property was advertised for sale. The decree- 
holder stated that the estimated value of 
the property was Rs. 6,380. This was a 
calculation based on the revenue. One 
Halas Rai, a witness for the decree-holder, 
stated that he was prepared to bay the 
property for Rs. 27,000, The judgment-debtor 
objected and said’ that the property was 
worth Rs. 35,000. The Court estimated the 
value of the property at the sum which 
Hulas Rai stated he was prepared to give, 
namely, Rs. 27,000. The present appeal 1 ig 
from this ander. 


A preliminary objection is taken that no 
appeal lies and the case of Sivagami Achi 
y. Subrahmanita Ayyar (1) is cited. It is’a 
Full Bench rnling of the Madras High. Court 
and is exactly in point. I agree with this 
raling, The appeal lies, if at all, because 
the question in the Court below related to 
the “execution discharge or satisfaction’ of 
the decree within the meaning of section 47 
of the Code of Civil Procedure.- I do not 
think that if can ever have been imtended 
that matters of this description should be 
subject to an appeal. The Court judicially 
decides nothing. If an appeal.lies in a case 
like the present, it would equally lie if 
the Court refused an application of jndg- 
ment-debtor for the adjournment of the 
hearing of an execution objection. An order 
of the Court refusing such an application 
for an adjournment would have’ ‘related to 
the execution, satisfaction, or discharge” of 
the decree just as much and just as little. 

I may mention in this connection how the 


(5) 35 Ind. Cas. 230, 14 A. L, J. 363. | 
(6) 30C. 617. 


(7) 28 M. 569; 10 M. L. J. 314; S Ind. Doe. (N. 5) 
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question of the value of the property arose. 
Order XXI, rule 66, sets forth the matters 
which shall be soneuided in a sale proclama- 
‘tion. The rule is as follows: “Such pro- 
clamation shall be drawn up after notice 
to the desree-holder and the judgment-debtor, 
and shall state the time -and place of gale 

and ` "Specify as fairly and ascurately as 
pébsible— 


(a) the property to be sold, 

(b) the revenue, etc., 

(c) any incumbrance to 
property is liable, 

(d) the amount for the recovery of 
which the sale is ordered, and 

(e) every other thing which the Court 
considers material for a purchaser 
to know in order to judge of the 
nature and value of the property.” 


Tt is only under clause (e) that the Court 
is in the habit of estimating what it 
considers to be the value of the pro- 
perty. It is obvious that the Court can- 
not actually decide the value of the property, 
it can only make an estimate Had I been 
the Court disposing of this matter, I would 
have been very much inclined to have set 
forth that the Court estimated the value 
at the sum of Rs. 27,000, but that the 
judgment-debtor had urged thatthe property 
wae of greater value and was valued for 

-85 000. Hada note to this effect been 
ace there could have been no ground for 
‘the |, present appeal: and intending purchasers 
would have bad the information for what 
it waf worth. No one would be deceived. In 
my opinion the preliminary -objection has 
force, but even if it has not, I think that 
fhis appeal should be dismissed on the 
merits, 


which the 


.. BANERJI, J.—I also am of opinion that 
the preliminary objection raised on behalf 
of: the respondent that no appeal lies is 
well founded. The order complained of isan 
order relating to proceedings held by the 
Court under Order XXI, rule 66 for the 
purpose of specifying in a proclamation of 
sale the matters which are required by 
the rule to be specified, including “every 
other thing which the Court might consider 
material for a purchaser to know in order 
to judge of the nature and value of the pro- 
perty.” I have no doubt that the proceed- 
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ings held under the rule are of an adminis- 
trative nature and -not judicial proceedings. 
The Court can in no sense be held to have 
determined judicially, as between the decree- 
holder and the judgment-debtor, what the 
value of the property actually is. An esti- 
mated value is all that is required to be 
given in order to enable intending bidders 
to judge of the nature and value of the 
property. An order declaring the estimated 
value cannot be said to bean order relating 
to the execution, discharge or satisfaction 
of the decree within the meaning of section 
47 of the Code of Civil Procedure. It is 
consequently not a decree and no appeal 
lies from such anorder. I would dismiss the 
appeal, 

By tae Court.—We dismiss the appeal 
with costs including in this Court fees on the 
higher scale, 


Appeal dismissed. : 


ty > 


PATNA HIGH COURT. 
Seconp Crvin APPRAL No. 294 or 1916. 
February 16, 1917. = 
Present:—Mr. GAN Atkinson. 
Shatkh Haji MUTSADDI AND OTARRS— 
APPELLANTS 
VETEUS 


HABIB MIAN AND OTHERS— 


RESPONDENTS. 

Adverse possession—Muhammadan Law—OCo-heirs— 
Widow in posssession of entire property. 

A Muhammadan widow got into possession of her 
husband’s holding in respect of a portion as hcir, 
and in réspect of the rest in her capacity as 
claimant of the amount of dower owing to -her, 
subject to a liability on her part to render an account 
to the co-sharers. The co-sharers never made any 
claim whatsoever on her to account to them in 
respect of the profits she had received after the 
discharge of her arrears of dower. She subsequently 
got herself recorded in the Record of Rights as the 
tenant of the holding: 

Held, that the recording of her name in the Record 
of Rights in respect of tho holding amounted to an 
assertion of hostile title by the widow as against her 
co-sharers and that her possession of the property 
from that time onward became adverse to the co- 
sharers. [p. 581, cols. 1 & 2.] 

Ujalbi Bibi v, Umakanta Karmokar, 31 O 970;9 C. 
W. N. 32 and Khiarajmal v. Daim, 32 C. 296; 1 O. L. 
J. 584; 32 I. A. 23; 8 Sar. P. ©. Je 734; 9 C. W. N. 201; 
2 A. L.J. 74; 7 Bom, L, R. 1. (P, C.), distinguished, 
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Appeal “from the decision of the Sub- 
ordinate Judge, Chapra. 


Mr. Muhammad Mustafa 
Appellants. 

Messrs. Pugh, Jayaswal and Shereshicardyal, 
for the Respondents. 


JUDGMENT.—This second appeal comes 
before me from the decision of the Sub- 
ordinate Judge of Chapra reversing the 
order made by the Munaif, in this action 
dismissing the plaintiff’s claim. The action 
was bronght by the plaintiff for a declara- 
tion that heis the tenant of the lands in 
suit and that the decree that was obtained 
by defendants Nos. land 2 against defendant 
No. 3 is not binding upon him, One Jumrati 
was.a tenant of a holding in Mauza Khurmabad 
containing 2 bighas 8 kottahs 14 dhurs of kasht 
land at the yearly rent of Rs. 24 He wasa 
Muhammadan and died leaving him surviving 
his ‘widow: without issue. Thus the widow 
became entitled upon the death of her busband 
Jumrati as heir to a two-aunas share in the 
property left by her husband; and the balance 
of his property became divisible among his 
other heirs, namely, defendants Nos. 4 and 3. 
Defendant No. 3 is the nephew of Jumratiand 
defendant No. 4 Musammat Dhidhoria is the 
alleged daughter of Jumrati. Defendants 
Nos. 1 and 2 represent fractional co- 
` sharers of the malik interest in the 
holding previously the property of Jumrati. 
Upon the death of Jumrati his widow 
entered into possesssion of the holding, 
partly in her capacity es co-sharer, to the 
extent of two annas, and as to the balance 
itis alleged as a creditor in respect of her 
dower. Jumrati died many many years ago; 
the exact date of his death cannot be fixed; 
but beyond dispute is the fact that Sundari 
his widow’ entered into possession of the 
entire property which. formerly belonged to 
Jumrati; and that thereafter she continued 
in. sole. possession of the.property down to 
the date-of ber death, which took place more 
than twelve years before.action was brought. 
In 1900 she took the necessary steps to have 
herself recorded in the Record of Rights 
as the tenant of the holding; and up to 
this very date Musammat Sundari appears 
in the Record of Rights as the occupying 
tenant of the holding in question. The 
plaintiff claims as. heir of Sundari to inherit 
the property which, be says, Sundari acquir- 


Khan, for the 


se 


“was the brother of Sundari. 
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ed, aud which by inheritance is now his 
as her brother. The learned Munsif dis- 
posed of the case on the ground that the 
plaintiff was not the brother of Sundari; 
and, therefore, he was not entitled to 
succeed as her male heir. The learned 
Subordinate Judge reversed the finding of 
fact and found as a fact that the plaintiff 
In my view 
there was evidence on the record to support 
that finding of fact; and, therefore, it is not 
within my province to question the accuracy 
of that finding of fact. During the 
occupancy cf Sundari, this holding was mort- 
gaged under two zarpeshg? leases from time to 
time. Admittedly one of the zerpsshg: mort- 
gages has been redeemed by the plaintif 


and the other zarpeshg: mortgagee is 
still in possession and occupation of the 
lands. The plaintiff claims to ba in posses- 


sion through this zarpeshgi mortgagee; and 
asserts that the liability to pay rent is upon 
him and not upon defendant No. 3. De- 
fendants Nos. L and 2 are, as I have said, 
fractional co-sharer maliks who have acquired 
some interest by purchase in the property 
in suit within recent years; and they obtained 
a decree for rent against defendant No. 3. 
It is suggested that this decree was pro- 
cured by the plaintiffs as a fraudulent device 
on their part to defeat the right of the 
plaintiff as the heir of Sundari. . The decree 
was obtained by compromise; and. certainly 
it would appear that defendant No. 3 is one 


ofthe heirs and defendant No. 4 another 


heir, both of whom were entitled to a share 
in the property left by Jumrati on his death. 

No donbt Sundari entered into possession 
of the property asa Muhammadan widow; 
and I take it, on the authorities, that she 
entered in respect of a portion as heir, and 
in respect of the rest in her capacity as a 
claimant of the marriage dower owing to 
her; subject toa liability on her part to 
render accounts to her co-sharers so that 
they might ascertain the period of-time at 
which her dower became discharged. Thus 
Sundari became a co-sharer with the other 
heirs of Jumrati; but the heirs of Jamrati 
never made any claim whatsoever on Sun- 
dari to account to them in respect of the 
profits she had received in discharge of her 
arrears of dower. The question is whether 
no claim to account having been made. by 
the other co-sharers of Jumrati, Sundari has, 
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by lapse of time, acquired an absolute interest 
ir the entire holding in suit, by adverse pos- 
session as against the other heirs of Jumrati, 
and if this be so, whether upon her 
death the entire interest in the holding in 
suit has devolved upon the plaintiff as her 
heir, It is perfectly trne to say in this 
country that the possession of one co-sharer is 
not inconsistent. with the right to possession of 
the other co-sharers and in the case report- 
ed as Ujalbi Bili v. Umakanta Karmokar (1), 
this principle is laid down. At page 973 
their Lordships say: “Consequently sole 
occupation by one tenant in common is prima 
facie not inconsistent with the right of any 
other tenant in common, and in such a 
case there is no custer or adverse possession, 
until there has been a disclaimer by the 
assertion of a hostile title and notice thereof 
to the owner, either direct or to be inferred 
from notorious acts and circumstances.” In 
my opinion Musammat Sundari went into 
possession of the lands in suit; she was never 
called upon to account during her posses- 
sion; and that subsequently she in the year 
1900 took the open and notorious step of 
having herself recorded in the Record of 
Rights as the tenant of the holding, thereby 
asserting a hostile title as against the other 
eo-sharers who would be entitled to possession 
as heirs of her husband. From that time 
onwards no challenge was ever made to 
impeach the correctness .of the Record of 
Rights and it is not even now sought. to be 
impeached. This suit was instituted by the 
plaintiff as heir of Sundari on the 10th of 
June 1914 more than twelve years after the 
notorions act took place by which, in my 
opinion, Musammat Sundari asserted a. hostile 
title as. against her co-sharers. Consequent- 
ly, in my opinion, by adverse possession 
Sundari, and her heir in succession, have 
become absolute owners of the raiyati interest 
in the lands in suit. This view of the law 
is consistent with the authority of an 
unreported decision in a case decided in the 
Caleutta High Court tn Appeal from Origi- 
.nal Decree No. 265 of 1891, which decision 
was given on the 12th of June 1891. I 
have had the advantage of reading their 
Lordships’ judgment in that case; and their 
decision is consistent with the views which 
‘I have expressed. Mr. Mustafa Khan con- 


(1) 31 C, 970; 9 ©. W. N. 32. j 
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tends that Musammat Sundari having gone 
into possession of the 14-annas share in 
her capacity as a creditor, she remained 
a creditor throughout and could not change 
her status from that of a creditor to that of 
an owner. He relies strongly upon the case 
reported as Khiarajmal v. Daim (2), where 
their Lordships held that a person having 
entered into possession in the capacity of a 
mortgagee remained a mortgagee through- 
out. In the present case, however, there is 
nothing on the record to show that Musam- 
mat Sundari went into possession of 14 
annas of the property in suit in her capacity 
as creditor, This argument bas been 
based -upon the assumption that she, being 
a Muhamma lan widow and entitled to two- 
annas share of her husband’s property, must 
have gone into possession of the balanse, 
14 annas, in her capacity as creditor in 
respect of her dower. However, I do not 
base my decision on that ground alone; but 
I base it on the ground that this Muham- 
madan lady entered into possession 
without having ever been called upon to 
render account and that she further proceed- 
ed openly to assert her hostile right 
as owner of the property as against her 
other co-sharers, and got herself recorded 
in the Resord of Rights as tenant of the 
entire holding; and from that onwards she 
remained onin possession and no challenge was 
ever made by the other co-sharers as to her 
right within the period of twelve years from 
the date of the hostile assertion of her title; 
and thus in point of law, I hold, she acquired a 
right hostile to that of the other co-sharers 
and became absolutely entitled as tenant of the 
lands in suit, and that the plaintiff as Sun- 
dari’s heir is now entitled to the tenant’s 
interest inthis holding and to the declara- 
tion he seeks in his plaint, and that the decree 
obtained by defendants Nos. Land 2 against 
defendant No. 3 is not binding on him. 
Accordingly { disallow this appeal and cgon- 
firm fhe order of the lower Appellate 
Court. The plaintiff will receive his costs in 
all the Courts from the defendant. 


Appeal dismissed. 
(2) 32 C.296;1C. L. J.584; 32 I, A. 23; 8 Sar. P. 
C. J. Ci 90. W.N.£01;2A.L. 3.71; 7 Bom. L. R. 1 
(P. G. + 
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BAIJNATH V, DULARE. 


ALLAHABAD HIGH COURT. 
;. LETTERS Parent ArreaL NO, 58 or 1916.. 
. February 24, 1917. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir 
< P. ©. Banerji, Kr, 
BAIJNATH AND OTAERS— DEFENDANTS 

Mii: APPELLANTS 
i Versus 


DULARE—Puraincivr— RESPONDENT, 

_ Bundelkhand Encumbered Estates Act (I of 1908), 
ss. 12, 18, operation of—Mortgagor, right of, to 
recover mortgaged property after discharge of debt— 
Special Judge, power of, 

Where a debt is discharged under section 12 of 
the Bundelkhand Encumbered Estates Act, the mort- 
gagor is entitled to recoverthe mortgaged property 
from the mortgagee. 

Seation 18 of the Act merely empowers the Special 
Jadge.to eject a person whose debt is deemed to be 
discharged under section 12, but does not in any way 
take away from the ordinary right of comingto the 
Civil Courts to recover the mortgaged property. 


Appeal under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Rafique, dated the 17th June 1916. 


Mr. A. H. O. Humilion, for the Appel- 
lants. 
Mr. 5. D. Sinha, for the Respondent. 


JUDGMENT.—We see no reason to differ 
from the view taken by the learned Judge 
of this Court. We must take it for the 
purposes of this appeal that the defend- 
arits were in possession of the land sought 
to be recovered as mortgagees under a mort- 
gage made some thirty or more years ago. 
It is admitted that the defendants never 
put” forward their claim before the Special 
Judge after an application had been made 
bythe proprietor under the provisions of 
Act lof 1908. Section 12 of that Act 
states that “every claim against the pro- 
prietor in respect of a private debt shall, 
unless made within the time and in the 
manner required by this Act, be deemed 
for all purposes and on all  oceasjons to 
have been duly discharged.” It seems to 
us that the provisions of this section mean 
that the debt secured by the mortgage 
must be deemed to be discharged, and if 
there is no longer any debt, then the plaint- 
iff is entitled to recover the mortgaged 
property. lt is said that his only remedy 
was under section 18 to apply to the Special 
Judge. We cannot agree to this contention. 
{hat merely empowers the Special Judge 


INDIAN OASES, 


[1917 


CHHOTI BEGAM Y. RAM PRASAD. 


to eject a person whose debt is deemed to 
be discharged under section 12, but does not. 
in any’ way take away from the ordinary 
right of ‘coming to the Civil Courts. It: 
was further contended that the proprietor: 
had omitted to state the particulars of the 
debt due under this mortgage. Looking at 
the written statements filed by the defend-- 
ants, we find that it was never pleaded that 
this debt had been omitted from the -state- 
ment. The notification having issued under 
section 9 the presumption would be ~ that 
everything had been properly: done.” We 
dismiss theappeal with costs. ~o € 7 on) 
; Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Smuconp CIvIL APPRALS Nos, 198 anp 257 
oF 1916. 

March 20, 1917. 
Present;—Mr, Lindsay, J. C. 
Musammat CHHOTI BEGAM—Derenpant— 
APPELLANT 
VETSUS 


RAM PRASAD—Puaintire AND OTHERS 


DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 184, ap- 
plicability of —Morlgage—Redemption suit by subsequent 
mortgagee—Sale of purt of mortgaged property im emecu- 
tion of rent-decree-—-Subsequent mortgagee not made 
party, effect of. 

Article 184 ofthe Limitation Act must be con- 
strued strictly, and can only be made to apply to a 
case in which there has been a purchase from..a 
person who is actually the mortgagee of the prdperty. 
In order to make this Article applicable there must 
be a subsisting mortgage at the time of the transfer; 
and the facts which amount toa plea of limitation 
must be specifically alleged. [p. 584, col. 1.) 

A purchaser in execution of a mortgage-decree 
does not become a mortgagee of the property within 
the meaning of this Article. [p. 584, col. 1,] 

A sale of a part of mortgaged property in execu- 
tion of a rent-decree by the first mortgagee without 
making the subsequent mortgagee a party to the suit 
is altogether void. [p. 586, col. 1.] 


Appeal against the order cf the District 
Judge, Lucknow, dated the 26th April 1916, 
affirming that of the Munsif, (North } 
Lucknow, dated the 28rd December 1916. 

Mr. Haider Husain, for the Appellant. . 

Mr. Lachman Prasad, for the Respondents: f 


JUDGMENT. —These are oross-appeals 
arising out of @ suit for redemption brought 
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by one Ram Prasad against Musammat 
Chhoti Begam and others. The property in 
respect of which the claim was made is‘a 
grove with land (old No. 1£2, new No. 470/1) 
measuring l bigha 9 biswas and situated in the 
village called Mohammadnagar-Rahmat- 
nagar. The facts of the case are as follows. 
“One Mohammad Husain Khan owned a 
5-annas 4-pies share in this village. On the 
3rd of January 1884 he mortgaged two 
specific plots comprised in his share to one 
. Mendi Lal. One ofthe plotsso mortgaged 
was the plotin suit No. 192 old. This 
mortgage was a mortgage with possession, 
and it appears that Mendi Lal allowed the 
mortgagor to remain in possession of plot 
No. 192 asa tenant. After this mortgage 
had been made and his tenancy created, it is 
said that the mortgagor Mohammad Husain 
Khan planted certain trees on this plot. On 
the 19th of March 1896 Mohammad Husain 
made another mortgage in favour of the pre- 
sent plaintiff Ram Prasad. This mortgage was 
a mortgage of a 3-annas 4-pies share out of 
the 5-annas 4-pies share owned by the 
mortgagor. In November 1900 Mendi Lal 
brought a suif on his mortgage against 
Mohammad Husain Khan, with the result 
that this plot No. 192 was sold by auction 
in execution of the mortgage decree and 
purchased by a man named Moulvi Moham- 
mad Hasan, who on the 24th February 
1902 transferred his interest in this property 
to the appellant in Second Civil Appeal 
No. 198, Musas.mat Chhoti Begam. Previous 
to this, ‘however, it is to be noticed that 
Mend? Lal had brought a suit for arrears of 
rent against Mohammad Husain Khan his 
mortgagor and had gota decree, It is said 
that in execution of this decree the trees 
on plot No, 192 already mentioned were sold 
and purchased by one Mohammad Ali Khan. 
In the year 1910 Ram Prasad the second 
mortgagee broughta suit on his mortgage 
and purchased the property in execution. 
The first mortgagee Mendi Lal was no 
party to this ‘suit. The whole dispute. 
between these parties in the present case 
relates to the right of redemption in respect 
of this plot No. 192. If this plot was 
included in the mortgage made in favour of 
Ram Prasad in the year 1896, then it appears 
to be clear that he has-a right to maintain 
this suit for- redemption, The oase for the 
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opposite side is that the plot was not sovered 
by Ram Prasad’s mortgage. 

The finding of fact arrived at by the Courts 
below is that plot No. 192 was included in the 
mortgage executed in Ram Prasad’s favour. 
It is sought to challenge this finding of fact on 
the ground that the Courts below have 
misinterpreted the deed of mortgage which 
was executed in Ram Prasad’s favour on the 
date above mentioned. Clearly the mortgage- 
deed is the prinsipal piece of evidence for the 
purpose of showing what property was 
mortgaged to Ram Prasad and on my 
interpretation of that document it seems to 
me be to quite clear that Ram Prasad took as 
a part of his security a 3-annas 4-pies share 
of the plot No. 192. It is true that in this 


deed of mortgage there is a reference to 


what is called “a chhutt? batwara”, from which 
it would seem that at the time of the mort- 
gage Ram Prasad was putin possession of 
particular plots, but it is not to be inferred 
that because possession of certain defined 
plots was given to Ram Prasad that the area 
of which possession was delivered constituted 
the sole security for the mortgage-debt. On 
the contrary the deed clearly lays down 
that although certain specified plots have 
been delivered to Ram Prasad, he is never- 
theless to havea 38-annas 4-pies share in 
all the other lands belonging tohis mort- 
gagor, and so it seems to me to be impossible 
to contend that if, as is admitted, plot No. 192 
formed a portion of the 5-annas 4-pies share 
belonging to Mohammad Husain Khan, the 
second mortgage in favour of Ram Prasad 
dces not cover a share of the plot in question. 
The learned Counsel for the appellant, Chhoti 
Begam, has referred me to certain other 
pieces of evidence for the purpose of convine- 
ing me that the chhutti batwara contained a 
list of plots which represented the entire 
mortgage security of Ram Prasad. I am, 
however, unable to ignore the general clause 
in Ram Prasad’s mortgage-deed to which 
reference has just been made. I am satisfied, 
therefore, that Ram Prasad is a second 
mortgagee of the plot No. 192. 

The next questionraised on behalf of Chhoti 
Bagam is that the suit for redemption was 
barred. In this connection I may note that the 
Courts below have held that Ram Prasad was 
only entitled to redeem the land of plot No. 
192, They seem to have thought that aa ‘the 
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trees on this plot had been sold in execution 
of the decree for arrears of rent, if was no 
longer possible for Ram Prasad to have any 
remedy against the trees. This is the matter 
which has to be dealt with in the cross-appeal 
No. 257. Returning to the plea of limitation 
the case for the appellant Chhoti Begam is 
based upon Article 184 of the First Schedule 
to the Limitation Act. This Article provides 
a period of twelve years’ limitation for a suit 

to recover possession of immoveable property 
conveyed or bequeathed in trust or mortgage 
and afterwards transferred by the trustee or 
mortgagee for a valuable consideration.” 
Chhoti Begam’s case is that she purchased this 
plot No. 192 on the 24th of February 1902 
from Moulvi Mohammad Hasan, who had 
bought it in execution of Mendi Lal’s mort- 
gage decree. In order to claim the benefit 
of Article 13416 seems to me thatit was 
incumbent upon Chhoti Begam to show that 
Muhammad Hasan the person who sold it 
to her was the mortgagee of the property. 
The learned Counsel admitted that he was 
unable to argue that Mohammad Hasan was a 
mortgagee, but he claimed for him the status 
of a mortgagee on the ground thathe had 
purchased the property in execution of 
Mendi Lal’s mortgage-decree. Iam unable 
to accept this contention. It seems to me 
that Article 134 must be construed strictly 
and can only be made to apply toa case 
in which there has been a purchase from a 
person who is actually the mortgagee of the 
property. In my opinion Mohammad Hasan 
by purchasing the property in execution of 
the mortgage decree did not become 
the mortgagee of the property in suit. In 
order to make this Article applicable there 
must, Í think, be a subsisting mortgage at the 
time of the transfer. Such was not the case 
at the time when Mohammad Hasan transfer. 
red'the plot No. 192 to Chhoti Begam. 
Various other arguments have been addressed 
to me in connection with this point of limita. 
tion. It is pointed ont that there is no 
admissible evidence on the record to prove 
the date of sale in favour of Chhoti Begam. 
The only evidence on this point to which I 
have been referred i3 a statement contained 
in a judgment paesed by one of the Judges 
of tbis Court in certain previous litigation 
to which admittedly Ram Prasad was no 
party, and again if has been contended for the 
respondent, and I think justly, tkat there is 
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no allegation in the written statement of 
defence of facts which amount toa plea of 
limitation under this particular Article. I 
am satisfied, therefore, that Chhoti Begam is 
not entitled to the benefit of Article 134 
and cannot be heard to say that this suit 
for redemption is barred by limitation, This 
disposes of Chhoti Begam’s Appeal No. 198. 
I come now to the cross-appeal in which 
the appellant is the mortgagee Ram Prasad. 
His case is that the Courts below were 
wrong in holding that he was not entitled to 
treat the trees on plot No. 192 as part of 
his mortgage security. The two Vourts below 
have dealt with this question in different 
ways. It has already been mentioned that 
Mendi Lal who was the first mortgagee had 
these trees sold in execution of a decree for 
arrears of rent which he obtained against his 
mortgagor Mohammad Husain Khan, who 
was at the same time tenant of this plot 
No, 192. According to the Munsif the 
result of the sale of the trees in execution 
of Mendi Lal’s decree for rent was that the 
mortgage charge in favour of Mendi Lal 
was confined to the land of plot No 192 for, 
as he says, neither Mendi Lal nor Mohammad 
Husain Khan treated the trees as part of - 
the mortgage property. The Munaif thought, 
therefore, that in the mortgage suit which 
was afterwards brought by Mendi fal he 
was estopped from asserting his right as 
mortgagee against the trees. The Munsif 
admitted that Mendi Lal’s conduct did not 
affect the plaintiff’s right as a mortgagee of 
the trees under the deed of the 14th of 
March 1896, but he went on to say that*after 
the sale in execation of the rent decree 
Ram Prasad was not a puisne mortgagee 
because Mendi Lal’s mortgage had ceased 
to attach to the trees, and so he came to the 
conclusion that the plaintiff had no right to 
sue for redemption of the trees which are 
now in possession of the 4th and 5th defend- 
ants who represent the auction-purchaser. 
The learned District Judge put the case in 
this way. He says that in 1884 after the 
mortgage had been executed in favour of 
Mendi Lal, the latter allowed his mortgagor 
to remain in possession as a lessee. The 
lessee thereafter planted trees cn the land. 
When the rent was in arrears Mendi Lal 
sued his mortgagor for arrears. Nothing was 
said at that time regarding :the mortgage. 
Mendi Lal having got a decree for rent had 
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the trees sold in execution thereof. The 
Judge says that the mortgagor and the 
mortgagee both treated these trees “with 
reference to their lease and without any 
reference to the mortgage” and consequently 
he cays that neither of them can, therefore, 


set up the mortgage with regard to “these 


trees, sor can any one claiming under them 
do so either. The plaintiff Ram Paread 
as claiming under the mortgagor is not, 
therefore, entitled to set up his claim for 
redemption and the Judge for these reasons 
was of opinion that the person who bought the 
trees bought them im absolute ownership. 
In my opinion this decision of the Court 
below cannot be upheld. On the facts as 
stated it appears to meto be clear that when 
Ram Prasad obtained the second mortgage 
-in the year 1696, a mortgage which I bave 
found to comprise a share in plot No. 192, 
he became a second mortgagee not only of 
. tbe land of plot No. 192, but of the trees 
which were then standing upon it. ‘This 
second mortgage was made prior to the 
date upon which Mendi Lal obtained his 
decree for arrears of rent and nothing done 
‘by Mendi Lal in the course of the execution 
proceedings could affect the right of Ram 
Prasad as a second mortgagee. Admittedly 
Ram Prasad was no party to Mendi Lal’s 
suit on his mortgage. The learned Counsel 
for Ram Prasad has referred to the provisions 
of section 99 of the Transfer of Property 
Act, which was in force at the time this 


sale in execution teok place. It is clear 
that under_ihe terms of that section 
Mendi Lal as a mortgagee was not 


entitled to bring these trees tosalein execu- 
tion of the simple money-deeree obtained by 
him in respect of his claim for rent, and it is 
sufficient in this connection tosay that as 
against the subsequent mortgagee Ram 
Prasad, this sale in execution was altogether 
void, The result, therefore, is that this 
Second Appeal No. 257 of 1916 must be 


allowed. 


I dismiss Second Civil Appeal No. 198 of 
1916 with costs. I allow Appeal No. 257 of 
1916 with costs and direct that the decree of 
the Court below be modified by inserting a 
clause. declaring the right cf ike plaintiff- 
appellant Ram Prasad to have redemption of 
the trees as well as of the land of plot No. 192. 
The appellant Ram Prasad is entitled to his 
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full costs inall three Courts. The time for 
redemption is extended till a date six months 
from the date of this Court’s decree. 


Appeal No, 188 dismissed; 
Appeal No. 257 allowed. 


ALLAHABAD HIGH COURT, 
Leiters Parent APPRAL No. 31 or 1916. 
November 21, 1916. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kr. 
CHHIDDU AND anotrner—Deranpants— 
APPELLANTS 
GEV SUS 
Raja SHEO MANGAL SINGH 


PLAINTIFF—ResPonpEent, 
N. W. P. Rent dct (XU of 1881)—Agra Tenancy 


` Act (IT of 1901), s. 21— Occupancy holding—Mortgage, 


validity of—Suriender— Landlord, rights of. 

Before the passing of the Agra Tenancy Act of 
160), although an occupancy tenant could not confer 
any right of occupancy upon his mortgagee, never- 
theless hecould give the mortgagec a right to take 
possession and hold the Jand. Therefore, sucha mort- 
gagor cannot after the creation of a mortga ge surren- 
der his tenancy, so as to prejudice the rights of his 
mortgagee, and a landlord who knows of the exist- 
ence of the mortgage cannot validly takea surrender 
from the tenant. [p. 586, col. 1.) 


Appeal, under section 10 of the Letters 
Patent, against the order of Mr. Justice 
Piggott, dated the 24th March 1916, 


Mr. Sital Prasad Ghose, for the Appellant, 
Mr. Baleshwari Prasad, for the Respondent. 


JUDGMENT.—This appeal arises ont 
of a suit brought by the plaintiff to 
recover possession of certain property which 
until recently at least formed an cecupnney 
holding. The facts have been ascertained 
and may very shortly be slated. Prior to 
the passing of the present Tenancy Act, one 
Fakira father of Mithu was an cccupancy 
He purported to make an 
usufructuary mortgage of the occupancy bold- 
ing in favour of Chhiddu or his predecessor- 
in-title. Sometime afterwards the occupancy 
tenant purported to relinquish his occupancy 
holding in faveur of the zemindar, the 


- plaintiff. The plaintiff accordingly claims 


that the tenancy. has come to an end and 
that he is entitled as gemixdar to resyme 
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possession. “It has been found that the mort- 
44 . 33 
gageo was responsible for the rent”. We 
take this to mean that as between the mort- 
gagor and the mortgagee, the mortgegor did 
not intend to pay the rent out of his own 
pocket. It cannot mean more than this, 
because the zemindar was not legally bound to 
accept the mortgagee as his tenant by virtue 
of the usufructuary mortgage. It has also 
been found that Mithu, when surrendering 
his tenancy, did not acquire “any collateral 
advantage.’ Wetake this to mean that it 
was not proved that there was any considera- 
tion for the relinquishment, thatis to say, 
he did not receive a monetary consideration 
nor was he promised a new letting of the 
land or the letting of some other land in its 
place. The whole case has proceeded upon 
the basis that the zemindar (the plaintiff) was 
aware of the fact that there was a mortgage, 
There cannot be the least doubt that if the 
tenant’s interest in lands somprised in an 
oscupancy holding was such that ifcould be 
legally mortgaged, the tenant, having made 
the mortgage, sould not do any act which 
would prejudice the security which he 
pledged to the mortgagee. Further, there 
ean be no doubt that in sucha case if the 
landlord knew thatthe tenancy had been 
pledged he could not accept a surrender of 
the tenancy. If he did so, he would be mak- 
ing himself a party to the fraudulent 
transaction of the mortgagor. The mort- 
gagor’s action in surrendering his tenancy 
after he had mortgaged it would undoubtedly 
be afraud in equity. The only difficulty which 
arises in this case is due to the provisions of 
the Tenancy Actof 1881 and the rulings of 
this Court thereon. This Court had held that 
while an occupancy tenant could not confer 
any rights of occupancy” upon his mort- 
gagee, nevertheless he could give the mort- 
gagee a right to take possession and hold the 
land. The question can never arise under 
the present Tenancy Act, because the pro- 
visions of the old Act were amended and 
now it is settled law that a mortgage or an 
attempt to mortgage of an occupancy holding 
is absolutely null and void. We think that 
once we accept the proposition that an ocou- 
pancy tenant under the Act of 1881 could 
confer some right upon his mortgagee, the 
principle which we have mentioned in the 
earlier part of our judgment at once 
applies, namely, that the mortgagor ¢annot 
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without committing a fraud doanything which . 
will prejudice the rights of his mortgagee 
and that the zemindar, once he knows of the 
existence of the mortgage, cannot validly 
take a surrender from the tenant, The 
learned Judge of this Court refers to the 
possible trouble and expense which the tenant 
might suffer by reason of the fact that he 
might have to defend a suit or suits for 
rent. This isa matter which we do not 
think can be taken into consideration. The 
tenant ought to have considered the pos- 
sibility of his suffering any of those things 
at the time he made his mortgage. We allow 
the appeal, set aside the decree of the learned- 
Judge of this Court and restore the decree 
of the lower Appellate Court with costs of both 
hearings in this Court. 
Appeal dismissed. 





PATNA HIGH COURT. 
Seconp Civit Appears Nos, 628 AND 656 TO 
658 or 1916. 

February 13, 1917. 
Present—Mr. Justice Atkinson. 
BARHAMDEO NARAIN AND OTHERS — 
APPELLANTS 
versus 
HAJARI LAL AND OTHERS ~— 
RESPONDENTS. 

Mortgage—Joint property—Undivided share—Par- 
tition-—Mortgagee, rights of. 

A mortgagee of an undivided share in joint pro- 
perty is bound by a partition of the property agiongst 
the co-sharers, and after partition can only look to 
the share of the joint property allotted to his mort- 
gagor by the partition by way of substitution as 
security for his mortgage-debt. [p 588, col. 1.] 

Byjnath Lall v. Ramoodeen Chowdry, 1 I. A. 106; 
21 wW, R. 233, followed. 

Amolak Ram v. Chandan Singh, 24 A. 488; A, W. 
N. (1902) 187; Hem Chunder Ghose v. Thako Moni 
Debi, 20 O. 533; 10 Ind. Dec. IN. s ) 862, referred. to. 

Apreals from the decision of the Additional 
District Judge, Patna. 

Messrs. P. O. Manuk and Muhammad 
Mustafa Khan, for the Appellants. 

Messrs. Fakhiuddin and Amir Hasan, 
for the Respondents. 


JUDGMENT.—These four second appeals 
are analogous, and come before me from 
the decision of Mr. Scroopeas Additional 
District Judge of Patna reversing the deci- 
gion of: the Munsif, who kad grante? 4 
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decree in these cases to the plaintiffs. 
Second Appeal No. €28 is taken as a test 
case and the decision in it governs Second 
Appeals Nos. 656, 657 and 658 of 1916. 
The actions were brought primarily to re- 
cover rent due by the first party defend- 
ants in each of these second appeals. It 
is-necessary, however, to state some facts of 
the case in order to understand the matters 
which: arise for decision and determination. 
The plaintifis are admittedly the maliks to 
the extent of 12-annas share in the village 
of Jagatmanpur Beahpnr; and the two 
proforma defendants, Ishwar Sahai and 
Narsingh Sahay, are the proprietors of the ra- 
maining four-annasahare. Defendants Nos. 1 
and 2 represent the tenants of the holdings 
in respect of which the suit for rent has 
been brought. Defendant No. 4 is the 
real contesting defendant. The position 
which defendant No. 4, Musammat Raufan, 
occupies is that she was in possession of 
the pro forma defendants’ undivided 4-annas 
share of this village under a zarpeshgi 
mortgage or lease. These two maliks 
mortgaged their interest in the village to 
Musammat Raufan, under a zarpeshgt lease 


dated the 12th of September 1911. Sub- 
sequently, I believe, further sums were 
“ yaised from the mortgagee by these 


mortgagors, which resulted in a second zar- 
peshgi? lease being granted to defendant 
No. 4 on the 5th of September 1913. 
Shortly after this second lease to the de- 
fendant No. 4 was granted, the plaintiffs and 
the pro forma defendants Nos. 2 and 3, who 
formed all the co-sharer maliks of the 
village, agreed between themselves to parti- 
tion their respective interests in the pro- 
perty in this village. They did so; and 
agreed -that the partition was to take effect 
as from the beginning of the year 13821, 
which would correspond to abont the begin- 
ning of September 1913 A.D. The parti- 
tion deed was not actually registered until 
February 1914 and it bears date the 2nd 
February 1914. But although it bears this 
date, there was a collateral agreement at 
the time the partition was effected between 


the co-sharer maliks giving effect to 
the partition from the beginning of 
1321 F. S. That aspect of the case 


has: never been questioned in either of 
the two lower Courts. Therefore one may 
take it that it was beyond the region of 
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dispute. The plaintiffs in this action sued 
to recover rent from the first party defendants 
in respect of the three kists of the year 1321. 
These are briefly the facts of this case. The 
tenant defendants in two cases contested their 
liability to pay rent, namely, in the Original 
Suits Nos. 186 aud 187. In Suit No. 188 
the tenant defendant compromised after ac- 
tion brought; and in Suit No. 189 the tenant 
defendants did not appear to resist 
the plaintiffs’ claim for rent. 

The first point taken by Mr. Fakhruddin, in 
his long andable argument, is that the suit 
being merely a rent suit, it was quite unneces- 
sary to add either defendant No. 2 or defend- 
ant No 8ordefendant No.4 as parties. Though 
strictly speaking perhaps it was unnecessary 
to have joined these parties as defendants, 
having regard to the fact that the case 
was based upon the partition which had 
taken place between the co-sharers, I think 
that it was a wise and prudent course 
for the plaintiff to have adopted; because, 
if for any reason the partition which had 
taken place had been impugned, it was: 
then open to the plaintiff in the suit as 
constituted on the record to obtain a rent- 
decree which otherwise he could not have 
got. Therefore, I think no objection at 
all can be taken on the ground that any of the 
parties to the suit as joined upon the record 
were unnecessary or undesirable parties. 

The learned Munsif in this case con- 
sidered the Jaw and facts with the greatest 
possible care; and his clear and able judg- 
ment shows that ke had present to his 
mind every matter material for the pro- 
per consideration of this oase both in point 
of law and on the facts; and his judgment 
stands out in marked contrast to the per- 
functory, unsatisfactory and ill-considered 
judgment of the Additional District Judge 
who tried the appeal. The main contro- 
versy before me has turned upon the ques- 
tion, inasmuch as defendants No. 2 and 
3 were co-sharer maliks of this village 
and the defendants Nos. 2 and 3 being 
at the same time mortgagors to 
defendant No. 4, whether the partition 
effected between the maliks of the village 
without the assent of the mortgagee is 
binding upon her; or whether in point of 
law such a partition so effected can 
be impugned by the defendant No. 4 ‘as 
mortgagee? The learned Munsif came to 
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the conclusion, and rightly, that the co- 
sharers were not bound to recognise the 
mortgagee of one undivided share in the 
joint property of a joint Hindu family in 
effecting a private partition inter partes; and 
that the mortgagee of the undivided share 
would be bound by the partition and could 
only look to the share of the joint property 
allotted to his mortgagor by such partition by 
way of substitution as security for his mort- 
gage-debt. That is undoubtedly the law. 
The Privy Council bas laid down the law 
in the case reported as Byjnath Lally. Ramco- 
deen Ohowdry (1), At page 119 their Lord- 
ships state in clear terms what the law is. 
Their Lordships say: “It is, therefore, clear 
that the mortgagor had power to pledge 
his own undivided share in these villages; 
but it is also clear that he could not, by 
so doing, affect the interest of the other 
sharers in them,andthat the persons who took 
the security took it subject to the right of 
those sharers to enforce a partition, and 
thereby to convert what was an undivided 
share cf the whole into a defined portion 
held in severalty.” To the like effect is 
the case reported as Amulak Ram v. Chandan 
Singh (2). Inthe Allahabad case, itis desir- 
able to notice that the partition in that case 
took place only five days after the mortgage- 
bond bad been created by one of the co- 
sharers in the undivided property; because 
much stress has been laid upon the fact 
in this case tbat the partition took place 
shortly after the mortgage of the 5th of 
September 1913 was created. Their Lord- 
ships in the case reported as Amolak Ram 
v. Ohandan Singh (2) carefully considered 
all the authorities; and they followed the 
reasoning and decision of the case reported 
as Hem Chunder Ghose v. Thako Moni Debi(3), 
which followed the decision of the Privy 
Council in the case which I have referred 
to, Byjnath Lall v., Ramoodeen Chowdry (1). 
The latter authority is the leading case upon 
the law; and it has been invariably fol- 
lowed, as I understand, in every Court 
throughout India, save for a breath of sus- 
picion which might have been cast upon it in 
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the case reported as Sadu v. Ram (4). In the 
case reported as Amolak Ram v. Ohandan Singk 
(2) Chief Justice Stanley says: “The mortgage. 
was subject to the right of those sharers 
to enforce a partition and, as their Lord- 
ships held in the cases referred to, thereby 
to convert what was an undivided share 
of the whole into a defined portion -held. in: 
severalty. In the absence, therefore, of any 
fraud in effecting the partition plaintiff has: no 
right to proceed against that portion 
of the undivided mortgaged property which, 
on partition, was allotted to the defend- 
ants, but he can proceed against that portion 
of the undivided property which was allotted: 
to the mortgagors-defendants in substitation. 
of their undivided share in the portion 
mortgaged. Consequently after the partition. 
which took place in 1878, as to which there 
is no suggestion at all of fraud or collusion, the 
mortgage of 1878 could not be enforced 
against the 5-biswas share in village Muvafira 
which passed ontof the share of the mort- 
gagor under the partition, The plaintiffs, 
therefore, cannot claim that the said. share 
was still liable to contribute towards. the pay- 
ment of the mortgage-debt.’ Thus the 
question in this case is, whether this partition 
was effected by fraud? If not, then defend- 
ant No. 4, the mcrtgagee, is bound by the ` 
partition effected by the co-sharers. inter se. 
The learned Munsif carefully weighed the 
evidence in this case; and came to the con- 
clusion that there was no fraud between the co- 
sharers In effecting the partition; and he also 
fonnd as afact that the partition itself was 
fair and equitable. The only justification 
which a mortgagee has for interfering in such 
a case is, if there has been frand' between the 
co-sharers in effecting the partition; or if tbe 
share allotted to his wortgagor under the 
partition is inequitable or unfair so as .to 
diminish his security for his mortgage debt. 
The element cf frand and unfairness in this 
case is conspicuous by its absence. It is 
suggested by Mr. Fakhruddin that the cases 
reported as Byjnath: Lall y. Ramoodeen Chowdry 
(1), Hem Chunder Ghosev. Thako Moni, Debt (3) 
and Amolak Ram v. Chandan Singh (2) .are 
cases of simple mortgages; and that some 
distinction ought to be made between those 
cases and acase in which the mortgage, as-in 
this case, is a zarpeshgi mortgage. I cannot 


gee any ‘difference in principle.at all between 
(4) 16 B, €08; 8 Ind. Dec. (x. s.) 894, 
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the cases cited and the present case. The 
principle of law “is the same whether. the 
inortgage be a simple mortgage or a usufruc- 
tuary mortgage. In my opinion if would 
need a very subtle mind indeed to com- 
prehend a difference between the 
two classes of cases; and I fail to do 
so. Therefore, I shall apply the law as 
laid down in the cases referred to by me 
as applicable to the present case. The 
learned Munsif having come to the con- 
clusion that there was no fraud between 
the co-sharers who effected the partition; 
and that the partition was fair and equitable; 
and that the share in the property which 
fell to the proforma defendants Nos. 2 and 
3, who were the mortgagors of defendant 
No. 4, was ample security by way of sub- 
stitution for the mortgage-debt; in my 
opinion there was an end of the case; and 
the. learned Munsif rightly. passed a decree 
for rent against the respective first party 
defendants. The learned Judge on appeal 
came to the conelusion that there was fraud 
in this case which vitiated the partition; 
and. that consequently it was inoperative as 
against the rights of the mortgagee; and 
that thus the mortgages was entitled to 
enforce his security against the undivided 
four-annas share of his mortgagor as the 
same existed prior to the partition. I as- 
sSume—-and I think it is fair to assume— 
that the learned Judge on appeal considered 
that the partition that was made of the 
lands was not unfair or inequitable. He 
does not’ quarrel with the finding of the 
learned Munsif that the partition was as a 
matter of fact fair and equitable; and it 
would be only fair-to the learned Judge 
to assume that he did not ignore that 
portion of the jndgment of the Munsif. 

Let us examine the grounds which the 
learned Judge gives in support of his judg- 
ment reversing the findings of the Munsif. 
The first ground is that the ijara money 
that was raised and secured by the mort- 
gage went to pay off dues owing by the 
pro forma defendants to the plaintiffs as 
co-sharers. The second ground is that the 
incumbrance of defendant No. 4 existed 
prior to the date of the partition. Thirdly, 
that. clearly the interests of defendant No. 
4 were jeopardized by the partition because 
‘instead: of. having the whole undivided malik 
jpterest. available for realizing her security; 
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she only had the -+-annas separate share 
allocated to her mortgagor. Fourthly, that 
no reason was assigned for the partition, 
and that it was a suspicious fact that the 
partition took place within so short a time 
after the zirpeshgi lease of 1913 was grant- 
ed. Fifthly, that another suspicious circum- 
stance is that the action is for arrears of 
rent due for such a short period as two- 
thirds ofa year. Sixthly, that any opposition 
that there might have been on the part of 
the tenants has been clearly bought off. 
There is not a shred of evidence to justify 
this last suggestion put forward by the 
learned Judge. All that I. need say is that 
these grounds neither individually nor col- 
lectively,in my opinion, warrant the conclusion 
that there was ary fraud which vitiated the 
partition. Nota single one of the six grounds 
set forth lends any possible support to the 
finding of frand in point of law. Fraud is 
a mixed question of law and fact; namely, 
whether on the facts proved legal fraud can 
be inferred. In my opinion, there is no 
ground whatever for holding that defendant 
No. 4 has established facts from which 
legal fraud can be inferred. If this is so, 
there is an end of the case so far as the 
judgment of the lower Appellate Court is 
concerned. The learned Judge on appeal 
when considering bona fides of the parties 
might well have paid some attention to the 
course of the proceeding before the Munsif. 
In the Munsif’s Court the plaintiff offered 
at the request of the mortgagor defendant 
No. 4 to pay up every penny of the money 
secured by the mortgage lease; but defend- 
ant No. 4 declined to accept the offer or 
take the money. Was that not a proof of 
bona fides on the part of the plaintiffs and of 
mala fides on the part of the defendant No. 4 ? 
The offer that the plaintiff madein the Munsif’s 
Court has been repeated in this Court but 
has been declined in the same way. 

Lam asked by Mr. Fakhruddin to send 
the case back for further consideration 
by the learned Judge, on the ground that 
it is obvious from his judgment that he has 
not considered the question whether the parti- 
tion that was effected between the co-sharers 
was a fair and equitable partition as security 
for the money which was advanced by the 
mortgagee. I decline to remand the case 
on this ground. As I have said, the learned 
Munsif has distinctly found that the parti- 
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tion was fair and equitable; and the learned 
Judge on appeal has not quarrelled with 
that finding; and I must assume in fairness 
to the learned Judge that he did not ignore 
_that portion of the learned Munsif’s judg- 
_ment. It seems to me that it would be 
most undesirable that this trifling litigation 
_ should be further protracted. The appeal is 
valued at Rs. 7-9-9. The litigation was insti- 
_tuted on the 18th July 1914 and has been 
. pending ever since. There is a special reason 
for declining to remand the case, and that 
is that the learned Munsif says that it was 
never in dispute between the parties that the 
partition that was effected was either in- 
equitable or unfair so far as the mort- 
gagee’s security was concerned. Accordingly 
I refuse to remand the case. And for the 
reasons which I heve set out at some 
length, I set aside the order of the learned 


lower Appellate Court and restore the decree ~ 


` pronounced by the Munsif; and I further 


order that defendant No.4 do pay to the ` 


plaintiffs their costs in this Court, in the 
lower Appellate Court andin the Munsif’s 

Court. 
l Appeals accepted, 





PUNJAB CHIEF COURT, 

MISCELLANEOUS First Crvin APPEAL NO, 985 

. oF 1916, 
November 22, 1916. 
Present—-Mr. Justice Shadi Lal, 
RAJ KAUR—~— Desrosr— Peritrontr— 
APPELLANT 

VETSUS 

TIRATH RAM AND OTHERS—CREDITORS— 


RESPONDENTS, 
Provincial Insolvency Act (LI of 1907), s. 15 (1)— 
Petition presented bu debtor—Ability to pay debts, 
effect of. 


The wording of section 15, sub- section 1, of the 


Provincial Insolvency Act, which mentions the ability ` 


to pay the debt as a ground for refusing the applica- 
‘on, applies only to aninsolvency petition presented 


by a creditor, and not to a petition presented by the - 


debtor. 

Girwardhart v. Jat Narain, 7 Ind, Cas. 89; 32 A. 
646; 7 A. L. J. 885; Ruttan Malik v. Tirath Ram, 29 
Inú. Cas, 361; 28 P. B. 1916; 34P. L. R. 1916, referred 


- to, 


Miscellaneous first appeal from the order 
of the District Judge, Gujranwala, dated the 


30th March 1916, dismissing the application. . 


Mehta Bahadur Chand, for the Petitioner. 
Mr, Lal Ohand Mehra, 


- ents, 
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for the Respond- - 
è e do whatever is requisite io secure to himself the 
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This is an “appeal 


against an order of the District Judge TÈ- 


fusing the application of the debtor Raj 


Kaur to be declared an insolvent, the ground 


of the refusal being that he is able to pay 
his debts. Now, it has been held in several 
judgments, vide, inter alia, Girwardhart. v. 
Jat Narain (1) and Rattan Malik v. Tirath 
Ram (2), that the concluding portion of Sec- 
tion 15, sub-section 1, of the Provinoial 
Tnaolyency Act, which mentions the ability 


. to pay the debt as a ground for refusing 
_the application, applies only to an insolvency 


petition presented by the creditor and not 
to a petition presented by the debtor. “L 
must accordingly hold that the reason gs- 
signed by the learned District Judge for 
disallowing the application cannot be sus- 
tained, and that his order should be - set 
aside, 

(2). Upon the questions whether the alleged 
partition between the debtor and his two sons 
ig a mere fiction, and whether the entire 
property belonging to the family is lable 
for the debts due by the father, it is un- 
necessary for me to express any opinion. 
These are matters- which the learned’ Dis- 
trict Judge will, no. doubt, determine when 
realising the asets-of the appellant. ; 

(3). For the aforesaid reasons I aécept the 


appeal, and setting aside the ordet of the 


District Judge - I remit the oase to bim for 


‘disposal in accordance with law. 


Appeal accepted. 


(1) 7 Ind. Cas. 39; 32 A, 645; TAL. J, ‘835. 


oe 29 Ind. Cas. 361; 28 P. R. 10165. a a 
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ALLAHABAD HIGH couRT" 
Seconp Urvin Appeat No. 1263 or 1915.” 
March 30, 1917, = 
Present:—Justice Sir George : 
Knox, Kr. 7 
Lala BALBIR SINGH — PLaINTIyR— as i 
APPELLANT Te 
BarTSUS 
AMAR SINGH—~DE¥Fenpanr—*" 


‘RESPONDENT. 
Basement—Dominant tenement, owner: of} 1 ‘igh ts of — 
- Bervient tenement, liability of, eatent of. 
The owner of a dominant tenement bas a. right o 


F, 
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fullest enjoyment of his servitude, so long as he does 
not impose any additional barden upon the servient 
tenement. [p. 592, col, 1.] 


Second appeal against the decision of 
the District Judge, Saharanpur, dated the 
24th May 1915. 


_The Hon’ ble Dr. Sundar Dal and Mr. 
Nehal Chand, for the Appellant. 


Mr. B, E. O’ Conor, for the Respondent. 


JUDGMENT,—The plaintiff in the suit 
ont of which this second appeal has arisen 
is now appellant in this Court. In his 
.plaint, after setting out the village of 
which he isthe owner and the village of 
‘which the defendant is the owner, he goes 
on to say that the whole of the irriga- 
tion of the plaintiff's villages had from of 
old been made by means of a canal cut out 
of the river Koti. This right of irrigation 
-has been a bone of contention between 
the plaintiff and defendant for sometime 
past; and it appears from the plaint that 
in. 1885, when the question between them 
came up to this Court, a compromise was 
entered into between the parties and that 
compromise was incorporated in the decree 
of the High Court which followed on the 
terms of the compromise. 


The contention of the appellant is that 
the defendant has contrary to the compro- 
mise between the parties taken water not 
from a place which is marked A in the 
“map which is to be found onthe record, 
but from a spot which he says is halfa 
mile lower down and which is to be 
found marked Bon the map. The plaintiff, 
therefore, asks for a declaratory decree to 
the effect that the defendant had no right 
to take water from any place of the new 
dam on the old canal, specially from any 
place above the plaintiff's dam, that the 
dam in dispute, t.e the dam which has 
been built at B, may be destroyed, that a 


perpetual injunction may be issued re- 
-straining the defendant from interfering 
with the plaintiff's rights in future by 


making such a dam, and also prays for 
damages. It is admitted that the plaintiff 
occupies the place of a dominant tenement 
,and the defendant that of servient tene- 
.ment. The Court of first instance gave 
the following declaration, 7. e. that ‘the 
defendant had no right to make a dam 
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at the point B on the map” with the 
plaint and that he had lost his right to 
take water at the point A, and an injunetion 
was issued ordering the dam at B to be 
forbidding the defendant 
from making another dam. Rs. 150 were 
awarded as damages. The defendant went - 
in appeal to the District Judge of Saharanpur. 
That Court agreed with the decision of the 
Court of first instance, so far that there was a 
custom that when kachcha dams of this 
kind burst and cannot be re-built at the 
same place, it was the custom for them to 
be re-built at a different place and it was 
not the intention of the parties that the band 
should always necessarily be at the same spot. 
It further found that there wasa general 
custom that when there is a right to dam 
a stream, that right is not’ confined to a 
particular spot, but when a dam bursts 
it may be re-constructed in another place 
and not far off. Incidentally it found that 
there was no addition to the stream between 
the points A and B and so it made no 
difference to the plaintiff whether a third 
of the water in ib is taken at A or at 
B. Upon the evidence of the defendant’s 
witnesses which the lower Appellate Court 
believed as regards the following question, 
it found that the defendant had not lost 
his rights under the compromise and that 
the plaintiff had not acquired the right to 
the whole of tha stream at this point. It 
mentioned that the evidence of the defend- 
ant was borne out to some extent by ad- 
missions made by the plaintilf’s witnesses. 
On the whole it held that the plaintiff 
had no eause of action and ordered that the 
plaintiff's suit be dismissed. 


The. plaintiff comes here in second appeal 
and contends that neither under the com- 
promise, nor under any law or custom is the 
defendant-respondent entitled to make a 
new dam half a mile away from the old one 
and take the water throngh anew channel 
on the servient land; that there had been 
an error in the interpretation of the com- 
promise. There is also a pleato the effect 
that the plaintiff, having become the owner 
of Koti village. has a right to object to 
making a new watercourse 
through his land and to restrict him to the 
old one. It is difficult to see how the plaint- 
iff can remove the case outof the findings 
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of fact at which the lower Appellate Court 
has arrived; those findings are based on 
evidence. Great stress was laid on the 
words contained in the compromise, which 
. will be found on the record paper marked 
25 C. The exact words used in the vernacular 
are “manga apne bandh se” and “apne kol 
men”, the contention being that those 
words confine the defendant to the particular 
spot marked A upon. the map; that even 
if it be allowed that by these words the 
defendant was allowed to re-build at another 
place, it must be some place either above or 
below close -to the original spot and that 
they could in no way be extended to embrace 
a distance of half a mile, and this is the 
distance, it was urged, the point B Jies from 
the point A. In view of the finding of fact 
by the lower Appellate Court as regards the 
law and custom prevalent, I do not think the 
exact words used in the compromise were 
intended by the parties to fix down the 
particular spotat which the water was to be 
taken. I agree with the lower Appellate 
Court that this was not the intention, and 
after all the distance becomes a question of 
relative quantity. To my mind such a eon- 
tention glides by and evades the real point 
which has to be considered by the Court, viz., 
the determining of: the burden which the 
dominant tenement places upon the servient 
tenement anc the precise manner in which that 
right may be exercised. Gale on Easements, 
6th edition, page 439* lays down the following: 
“By the civil law the owner of the dominant 
tenement had a right to do whatever was 
requisite to secure to himself- the fullest 
enjoyment of his servitude, so long as he 
did not impose any additional barden upon 
his servient heritage.” The passage given in 
the notes to support this is a passage from 
Digest 8, 3, 15 and is even stronger than 
what the author infers from it. It, appears 
fully consonant with justiceand equity and 
J have not been shown anything whichis in 
conflict with it and the decision should be 
on similar lines. Similar rights are con- 
cerned in India. There isa distinct finding 
that no more burden has been imposed or 
caused by the change. 

I, therefore, dismiss this appeal with costs, 
which will in this Court include fees on 
the higher scale. 

st Appeal, dismissed. 
*See 8th edition, page 502d, 
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PUNJAB CHIEF COURT. 
Seconp Oivi Arrasar No. 1505 or 1916. 
January 31, 1917. 
Present:—Mr. Jastice Broadway. 
NAGHIA—Derenpant—APPELLANT 


versus 
UDHAM AND orHierRs—PLAINTI¥FS— 
Respondents, 


Civil Procedure Code (Act V of 1908), O. XVI, r, 10, 
O, XVII, r. 8—Adjournment for securing attendance of 
acitnesses-——Service of summons—Warrant, issue of ~ 
Court, duty of —Time granted at request of party. 

In a case igenês were settled on a certain date and 
the case was ddjonurned to a future date for the 
evidenco of the parties. On that date defendant’s 
witnesses failed to appear, the report on their sum- 
monses being that the process-server had found them 
absent and had affixed the summonses to their doors. 
No afidavit was filed by the process-server in support 
of his report, nor was his evidence taken by the 
Court. Warrants were ordered to be issued for the 
attendance of the witnesses on a future date, defend- 
ant being directed to pay the necessary process-fees. 
The latter failed to do so and the Court, on the date 
to which the case had been adjourned, proceeded 
under Order XVII, rule 3 of the Civil Procedure Code 
antl decreed the plaintiff's claim: 

Held, (1) that it was the duty of the Court to seo 
that service was effected on the first payraent of the 
process-fees, and that without complying with the 
provisions of Order XVI, rule 10, the Court was not 
competent to issue warrants; [p. 593, col. 1.) 

(2) that the adjournments were not made at the 
request of the defendant but in the ordinary course 
for the production of such evidence as the parties 
might consider it necessary to produce, and that 
therefore, the Court had no power to proceed under 
Order XVII, rule 8. [p. 598, col. 1.] 


Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 23th 
February 19 6, affirming that of the Sub- 
ordinate Judge, 2nd class, Hoshiarpur, dated 
the 16th February 19.6, decreeing the plaint- 
iff’s claim. 

Mr. Tek Chand, for the Appellant. 

Mr. Badr-ud-Din, for the Respondent. 


JUDGMENT.—(1). The issues in this case 
were settled on 22nd December 1915, and 
the case was adjourned to 27th January 
1916 for the evidence of the parties. On 
that date four witnesses that had been 
summoned by the defendant failed to appear 
and the report on their summonses was 
to the effect that the process-server had 
found them absent and had affixed the sum- 
monses to their doors. No affidvit was filed ` 
by the process-server in support of his report, 
nor was his statement taken by the Court. 
Without thus-complying with the provisions 
of Order XVI, rule 10, Civil Procedure 
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Code, the Court proceeded to record a finding 
that the defendant appeared to have deli- 
berately failed to get service eftected on 
his witnesses and that, therefore, warrants 
should issue for the -attendance of all the 
four witnesses, and the case was adjourned 
to I6th February 19 6, defendant being 
directed to pay the necessary process-fees 
for the issue of the warrants. . 

(2). The defendant-did not pay any 
further process-fees and on the 16th Feb- 
rnary 1916 the Court held that Order XVII, 
rule 3, was applicable and then proceeded 
to decree the claim. on the ground that 
the onus of proving the issues lay on the 
defendant which onus he had failed to 
discharge. 

(3) The defendant appealed against this 
order and decreed to the learned District 
Judge who, however, upheld the desision 
of the primary Court. The defendant has 
preferred this present appeal against that 
order through Mr, Tek Chand and I have 
heard Mr, Badr-ud-Din on behalf of the 
respondent, In my opinion Harjas Rat v. 
Narain Singh (1) cited by Mr. Tek Chand 
concludes the matter. It was the duty of 
the Vourt to see that service was effected 
on the first payment of the prncess-fees. 
The adjournment from the 22nd December 
1915 to 27th January 1916 was not an 
adjournment granted at-the request of the 
defendant but an adjournment in the ordinary 
‘course for the production of such evidence 
as the parties might consider it necessary 
to produce. The defendant paid the neces- 
sary froces fees for the summoning of his 
four witnesses. The process-server having 
failed to effect service made the report 
I have referred to above. The order direct- 
ing the issue of warrants was wholly un- 
justifiable on the record. The certificate 
of the serving officer had not been verified 
‘by any affidavit, nor had the serving officer 
been examined on oath. The Court had, 
therefore, no power to direct the issne of 
warrants without complying with the provi- 
siou: of Order XVI, rule 10, Civil 
Procedure Code. Again, the adjournment 
tothe 16th of February’1916 was clearly 
not an adjournment covered by Order XVII, 
rule 2. That was held in Harjas Raz v. 


Narain Singh (1). It is clear, therefore, 
h ae 29 Ind. Oas. 938; 51 P. R. 1915; 98 P. L. R 
1916. ; ii 
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that the Courts below have erred in law 
and J, therefore, accept this appeal and 
set aside the order of both the Courts 
below. The case will go back to- the 
primary Court, which will proceed to deal 
with the matter as it stood on-the 16th 
of February 1916 and take such steps for 
the attendance of the witnesses as the law 
provides. Parties will pay their own costs 
in this Court. 
Appeal accepted; Case remanded. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sgeconp Civiu Appears Nos, 151 AND 152 
l or 1916. 

January 13, 1917. 
Present:— Mr. Lindsay, J. C. 
HARIHAR BAKHSH SINGH, THROUGH 
RUKMIN KUNWAR—Devenvant— 
APPELLANT 

VErTSUS l 

BHAWANI SINGH—Puatstirr, DULAR 

SING H—-DEFÈNDANT— RESPONDENT, 

Morigage—Redemption— Clog on equity of redemption 
— Agreement, subsequent, effect of—Unconscionable bar- 
gain. 

: An agreement between the parties to a-mortgage, 
subsequent to the execution of the mortgage, whereby 
the’ period for redemption is extended cannot be said 
to be a clog on the equity of redemption, [p. 595, 
col. 2.) 

The doctrine of clog relates only to dealings which 
take place between the parties at the time when the 
original contract of mortgage is entered into. Parties 
ure ut liberty to deal subsequently with each other 
so as to vary the terms upon which redemption of 
tho original mortgage can be had. [p. 595, col. 2.] 

The nature and extent of a restriction placed on 
the right to redeem may be taken into account in 
determining the question whether the mortgage 
transaction was a harsh and unconscionable one. 
[p. 595, col. 2.) 

Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated tha Sth J uly 
1916, reversing that of the Munsjf, 
Sitapur, dated the th February 1916. 

Messrs. Nabiullah aud H. C. Dutt, for the 
Appellant. 

Mr. Ali Mohammad, for tho Respondents, 

JUDGMENT,—These appeals arise out 
of two suits for redemption brought by one 
Bhawani Singh against two defendants, 
namely, Harihar Bakhsh (the minor son of 


Balwant Singh deceased) and Dular Singh. 
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The facts of the case may be stated shortly 
as follows. Dular Singh defendant No. 2 
was at one time the owner of a l-anna 4-pies 
share in the village of Gondlamau. One- 
half of that share, namely an 8-pies share, 
was mortgaged with possession to one’ 
Musammat Genda and so far as we know, 
it is still in Musammat Genda’s possession. 
Out of the remaining 8 pies a 4-pies share 
had been mortgaged by Dular’s father to 
one Ganeshi with possession; the other 4- 
pies share was also mortgaged to Ganeshi 
without possession. In these circumstances 
Dular on the 7th of Ostober 1889 executed 
a mortgage in fayvourof Balwant Singh to 
secure a sum of Rs. 1,000, which was bor- 
rowed for the purpose of redeeming Ganeshi’s 
mortgages. Six pies out of the 8 pies share 
was mortgaged to Balwant, the period 
0Ê the mortgage being 25 years. This 
mortgage was with possession. Inthe year 
1891 Dular executed a second mortgage by 
which he mortgaged the remaining Z-pies 
share in favour of the same Balwant Singh 
to secure a debt of Rs. 228. According to 
the terms of this deed the mortgagor was to 
pay interest at regular intervals. In case of 
default the mortgagee was to be entitled to 
take possession of the 2-pies share in lieu 
of interest for a period of five years, If 
seems that in the year 1893 there was some 
further loan taken by Dular from Balwant 
Singh, although there is not on the record any 
document relating to this transaction. We 
find, however, that the transaction is referred 
to in another deed which was executed by 
Dular in favour of Balwant Singh on the 
26th of June 1900. There it was represented 
that a sum of Rs. 136-12-0 was owing to 
Balwant Singh in respect of some third mort- 
gage. A sum of Rs. 57-4-0 was advanced on 
this debt to Dular, bringing the total debt up 
to Rs. 194. By this document of the 26th of 
June Dular extended the period of the earlier 
mortgages of 1889 and 1891 and agreed that 
the mortgagee should remain in posses- 
sion for a further period of thirty years to run 
from the date of the execution of the deed. 
On the 25th of June 1914 this mortgagor 
Dular Singh executed a mortgage of 7 pies of 
this mortgaged share in favour of the present 
plaintiff Bhawani Singh. In this mortgage 
a reference is made only to the two earlier 
mortgages in favour of Balwant Singh dated 


1889 ‘and’ 1891 respectiyely.’ This deed - 
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executed in plaintiff’s favour provides fcr 
a mortgage to him of a 7-pies share for. 
a period of 25 yearsin consideration of 
the sum of Rs. 1,400. The interest on this 
debt is torun atthe rate of 12 per-cent. per 
annum compoundable at six monthly rests. 
Having got this deed in his:favour, Bhawant 
Singh bas now brought these two suits for re-- 
demptionof the two earlier mortgages of 1889 
and 1891. In his plaint no mention is made 
of. the deed which was executed by Dular 
Singh in favour of Balwant Singh on the 
26th of June 1900 and as I have said, no 
mention of this document is to be found 
in the mortgage executed in the plaintiff’s 
favour. Redemption of these earlier mort- 
gages was sought on payment of the prin- 
cipal sums respectively due under them. 
Balwant Singh having died, his minor son 
Harihar Bakhsh Singh, whose age-is given 
as twelve years in the plaint, was the principal 
defendant and‘ on his behalf this deed of 
the 26th of June was setup as beinga bar 
to any claim for redemption. In-his re- 
plication to the written statement filed om 
behalf of this minor defendant the plaintiff 
pleaded that no. such document as the docu- 
ment alleged to have been executed on thé 
26th of June 1900. had been executed by 
Dalar. By way of alternative it was.. pleaded 
that if the Court found that there was sich 
a document, then it should be‘ treated: as 
embodying a harsh ‘and unconscionable brs 
gain against which the plaintiff should::.be 
relieved. The suits were tried by the Mtnsif 
of Sitapur who dismissed them both. - Hé 
held that the document of the 26th df June 
1900 had been proved. He declined to hold 
in the plaintiff’s favour that the bargain 
evidenced by this document was a harsh 
and unconscionable bargain in respect of 
which any relief was claimable by the plaint- 
if. On the contrary he held that‘ the 
transaction was a valid transaction, that the 
period of redemption had been extended for 
a term of thirty years and that the plaintiff 
could not in either of these suits be given A 
decree for redemption before the expiry.of 
the terms stipulated. In appeal the Subor- 
dinate Judge reversed the judgment of 
the first Court. He has recorded the opinicn 
that this documentof the 26th of June 15C0 
was not enforceable, inasmuch as it proviles 
for a clog on the equity of redemption. He 
has also expressed his opinion that on tEe 
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face of it the bargain between the parties 
was ‘harsh and unconscionable and has held 
that it should not: be enforced. The con- 
Sequence is that, ignoring altogether’ this 
transaction of the 26th of June 1900, he has 
given the plaintiff decrees for redemption of 
the mortgages of 1889 and 1891 upon pay- 
ment of the principalsums due thereon. 

In appeal the contention is that the view 
taken bythe lower Appellate Court is wrong, 
that deed of the 26th of June 1900 is a good 
and valid deed against which no relief can be 


claimed by the plaintiff. After hearing the’ 


learned Counsel on both sides I have come 
to’ the conclusion that the judgment of the 
lower Court cannot be supported. In the 
present case the plaintiff isa person who has 
taken a‘mortgage from the mortgagor on 
onerous terms, His claim on the face of it 
is a speculative claim. In his plaint he 
ignored’ altogether the transaction of June 
1900,a fact which may be explained by his 
having been in some way deceived by his 
mortgagor Dular. 
produced in the case. The mortgagor Dular 
Singh did not appear to contest the claim 
and proceedings against him were taken 
ex parte. Assuming in the plaintiff’s favour 
that if is. open to him to raise the plea that 
this ducument of June 100 embodies a 
transaction which‘ can properly be described 
as a harsh and’ unconscionable bargain, we 
have to see what evidence can be relied upon 
for the purpose of supporting this contention. 
We have nothing on the record except the 
document itself and certain circumstantial 
evidences to be gathered from the previous 
dealings between Dular Singh and Balwant 
Singh. The case has to be dealt with .in 
accordance with the provisions of section 16 
of the Indian Contract Act. One difficulty 
is that the original mortgagee Balwant Singh 
is. dead.’ His minor son, whose age at the 
institution.of this suit is given as twelve years, 
was. not even born at the time when the 
transaction: of June 190C was entered into 
between his father and Dular Singh and so 
no light upon the circumstances attending the 
exclusion of the deed is to be expected from 
him,” I may say that the- Subordinate J udge 
seems to have’ dealt’: with this case’in & 
rathér ‘peculiar way and that I am not 
quite certain whether he intended to hold | 
whether the document of 26th of June 1900° 


INDIAN OASES. 


No oral evidence was: 


595 


was altogether void or whether it was merély 
vyoidable on the ground of the bargain being 
unconscionakle. If he took the latter view, 
then it was’his duty to give the plaintiff 
relief against its terms, but he could not go 
the length of ignoring the document alto- 
gether and treating the plaintiff as being under 
no liability whatever with regard to the 
discharge of tbis encumbrance. So far as 
the. plea of clog upon the equity of redemp- 
tion is concerned, it seems to me to have no 
bearing on the facts of this ‘case. This 
arrangement between the mortgagor Dular 
Singh and his mortgagee Balwant Singh was 
come to many years after the original mort- 
gage had been executed and consequently 
it cannot be said that an agreement to 
extend the period for redemption is to be 
treated as a clog upon the equity of redemp- 
tion. The doctrine of clog relates only to 
dealings which take place between the 
parties at the time when the original con- 
tract of mortgage is entered into. Parties 
are at liberty to deal subsequently with each 
other so as to vary the terms upon which 
redemption of the original mortgage can be 
had. I hold, therefore, that this transaction 
of the 26th of June 1900 was not to be 
deemed void in accordance with the prin- 
ciples which are laid down in the various 
authorities regarding the clog -of an equity 
of redemption. “Of course, the nature and 
extent of the restriction placed upon the 
right to redeem may be taken into account 
in determining the other question, namely, 
whether the bargain was a harsh and un- 
conscionable one. Let us examine then the 


‘grounds upon which the Subordinate Judge 


has concluded that the bargain was of this 
nature. He says in the first place that the 
cash consideration for this deed of 1900 was 
a sum of only Rs. 574. That may be, but we 
have the fact stated in the document that 
there was a further sum of Rs. 136 odd 
owing from the mortgagor, and why that sum 
should not be taken into consideration I fail 
to understand. Then again-he points out the 
fact that the document of June T1900 | provides 
for the--payment of compound interest. He 
refers- in ‘this connection to the earlier deeds 
and says there was no such provision in them. 
That is necessarily so, bearing in mind the 
fact that the earlier deeds amounted to mort- 
gages with possession. I am unable to hold 
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that the fact that compound interest was 
bargained for this deed of June 1900 is, in 
the circumstances, any evidence of a harsh 
and unconscionable bargain, -Further the 
rate of interest provided for by this deed is 
not exorbitant. It amounts to 12 per cent. 
per annum. There was a provision by which 
the mortgagor could keep down the interest 
by regular. payments at the simple rate. 
The interest was only to be compoundable 
in case the mortgagor failed to pay up 
regularly the simple interest which came on 
this debt to less than Rs.2a month. Then 
again the Subordinate Judge remarks that the 
mortgaged property was far larger in value 
than the amount secured by the deed of 
190). . I do not know where he obtained the 
evidence to support this statement. I was 
not referred by either party.to any evidence 
on the record. I cannot agree with the 
Subordinate Judge that the provisions of 
the earlier deeds of mortgage throw any light 
. npon this subject. The lower Appellate Court 
has referred to a decision of the Calcutta 
High Court. reported as Abdul Majed v. 
Ksherode Ohandra Pal (1). The case with 
which we are now dealing cannot be decided 
on the facts.of any other case, and I am 
not prepared to say that there is necessarily 
any such analogy between.the facts of these 
two cases as to justify the conclusion that 
this dealing between the parties was of an 
unconscionable character. As I have said, 
we are left entirely with the documentary 
evidence ‘on the record and certain circum: 
stantial evidence which seems to me to 
take usa no further than this, namely, 
that at the time when the transac- 
tion of 1900 was entered into the debtor 
had no further security to- offer to 
his creditor Balwant Singh. He had 
been continuously in debt fora period of 
24 - years under the first mortgage. He 
could not expect to get any farther advance 
on easy terms in view of the low 
state of his credit. His mortgagee was a 
semindar not,, as I understand, a profes- 
sional money-lender, and in these circum- 
stances I am not prepared to hold in favour 
of the plaintiff, the speculative mortgagee, 
that the case is one in which any relief 
should be given against the transaction 


i (1) 29 Ind. Cas. 843; 19 0. W. N. 80% 42 0, 690. 
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of the 26th of June 1900. I may also 
here mention a fact which was noticed 
by the Court of first instance, but which 
does not seem to have attracted the attention 
of the lower Appellate Court, namely, that 
at the time when this document of 1900 
was executed the mortgagee of the second 
mortgage deed cf 1891 was entitled to 
bring a suit for sale of the property 
mortgaged under that deed, There was 4 
distinct personal covenant in this deed - of 
August 1891 which entitled the mortgagee 
to resort to a sale of the property for 
the recovery of his money. His forbearance 
to press his claim in this respect may be 
treated as an additional portion of the 
consideration for the deed of June 1900. 


_ The result is that I allow these two ap- 


peals, set aside the decrees of the lower Ap- 
pellate Court and restore the decrees of the 
Court of first instance. The appellant will 
get his costs from the plaintiff-respondent 
both here and in the lower Appellate Court. 


Appeals allowed. 


PATNA HIGH COURT, i 
_ Lerrers Parent Aepaat No. 67 or 1916. 
December 19, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin, 
MAHADEO CHAUDHARY AND ANOTHER — 
PLAINTIFFS- ÅPPELLANTS 
VETEUS ; 
BHAGELU SAHU AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

Landlord and tenant— Occupancy holding, transfer of 
—Village in possession of ticoadars— Possession, sutt 
for —Declaration, landlords right to, 

When a tenant transfers his occupancy holding in 
its entirety, the village being in possession of ticca- 
dars, the only relief to which the landlord is entitled 
is to get a declaration that the transfer is not bind- 
ing on him and that be will be entitled ‘to posses- 
sion on the expiry of the ticca, He is not entitled 
to khas possession of the holding before the expiry 
of thé ticca. Dp. 597, col. 2.] 


Letters Patent Appeal gainst the judg- 
ment of Mr. Justice Atkinson, in Second 
Appeal No. 2114 of 1915, dated the. 14th 
June 191%, reported as 36° Ind. Cas. 
“283, reversing the decision of the District 
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Judge, Muzaffarpore, dated the 8th June 
. 1915, confirming that of the Additional 
Sra Muzaffarpore, dated the 7th January 
15. 
Mr, Atul Krishna Ray, for the Appellants. 
Messrs. Lakshmi Narayan Singh, Baidya- 
nath Narayan Sinha and Rat Guru Saran 
Prasad,-for the Respondents. 


l JUDGMENT. 

Cuamter, C. J.—This was a suit by the 
appellants for possession .of 2 cottahs 2% 
dhurs of land. It appears that the land 
in question formed part of an occupancy 
holding of 4 cottahs 11 dhurs, which was 
the property of the respondent Bullaki Sah. 
It further appears that Bullaki Sah sold 
2 cottahs 8% dhurs to other persons. Then 
in July 1907,-he sold the remainder of 
his holding, viz, 2 cottahs 23 dhurs, the 
Jand now in suit, to the respondent Bha- 
-gelu. The appellants, who are the land- 
lords, bronght this sait ‘in August 1913 
claiming possession of the 2 cott hs 25 dhurs 
and in the alternative a declaration that 
the transfer in favour of the respondent 
Bhagelu Sahu was inoperative against the 
appellants. The Munsif decreed the claim 
for possession and his decisidn was con- 
firmed on appeal by the District Judge. 
On appeal to this Court it was held that 
the appellants were not entitled to succeed 
in the suit for three reasons, viz., first, 
that they sought to recover only a part 
of the holding as originally created, 
secondly, that they were not entitled to pre- 
sent possession of the property inasmuch 
as they- had granted a ticca for a long 
term of years to other persons who were 
impleaded as defendants third party in the 
Court of first instance, and thirdly, because 
the ticcadar of the appellants had accept- 
ed rent from the respondent Bhagelu Sahu 
and had thereby acqniesced in the transfer 
to him-and that the appellants were bound 
by the action of the tzccadars. In this ap- 
peal it is contended ‘that the first reason 
given for dismissing the appellants’ suit is 
unsound and that it was -not open to the 
learned Judge to dismiss the suit on the 
third ground, as that ground was abandoned 
in the Court of first instance and was not 
raised in the first Appellate Court or in 
appeal to this Court. It. is unnecessary 
„forns ‘to'express any opinion as to the 
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soundness of the first ground given for 
dismissing the suit so far as it is a suit 
for possession, for there can be no’ doubt 
that the appellants are not entitled to a 


‘decree for possession while the ticca in 


favour of the defendants, third party, re- 
mains in force. The third reason given 
for dismissing the suit, in my opinion, is 
inadmissible. The judgment of the firs! 
Court shows that this objection to the snit 
with some other objections was abandoned 
at the trial and the record shows that 
no attempt was made to re-assert the ob- 
jection either in appeal to the District 
Judge or in appeal to this Court. The 
resulé ia that there is no finding on the 
question of fact which underlies this ob- 
jection. The learned Judge must have 
overlooked the fact that this objection had 
been abandoned and that consequently the 
necessary finding of fact was wanting. In 
my opinion, the learned Jadge was right 
in holding that the suit as a suit for 
possession conld not he maintained, but the 
question is whether the appellants. are en- 
titled to a declaration that the transfer to 
respondent Bhagelu Sahu is not binding 
upon them. When the transfer in question 
was made, the tenant according to the con- 
current findings of the first and second Courts 
transferred the whole of his remaining in- 
terest in the holding. It appears to me 
that but for the ¢cca there would have 
been no answer to the appellant’s suit. 
I see no reason why the appellants 
should not be given a declaration. They 
have from the very ‘first asked the Court 
to make a declaration in case a decree for 
On 
the facts as now found there can be no 
doubt that the transfer of 2 cottahs 25 dhurs 
is not binding on the appellants and that the 
appellants will be entitled to possession on 
the expiry of the ¢zcca. 


I have omitted to mention that it was 
suggested before us that the claim for a 
declaration was barred by limitation. As al- 
ready stated, the claim for a declaration was 
made in the plaint. In none of the Conrts 
below was it ever suggested that ‘this 
claim was barred by limitation. The suit 
was brought a month after the expiry of 
six years from the date of the transfer 


and there was a definite . allegation :made 
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n paragraph No, 6 of the plaint that the 
appellants had not come to know of the 
transfer, until “a date which is within 
limitation. Even that assertion, the object 
of which must baye been obyions to any 
one who read the plaint, did not elicit 
from the defendants the plea that the suit 
was beyond limitation either in whole or 
in. part. I think that we ought to dec- 
line to consider such a belated plea of 
limitation.:.I would allow this appeal in 
parb and make a declaration in favour of 
the appellants that the transfer in favour 
of. the respondent Bhagelu Sahu is inopera- 
tive against the appellants. The claim for 
possession will, however, stand dismissed. 
The parties will pay their own costa through- 
out. 
SHARFCEDIN, J.— I agree. 
Appeal partly allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
‘Rent Appears Nos. 36, 37, 38, 43 AND 44 
or 1916. 
February 15, 1917. 

Present: :— Mr, Lindsay, J.C. 
RUDRA PARTAP SINGH BABU— 
PLAINTIEE—ÅPPELLANT 
VETESUE 


SIKANDAR KHAN AND OTHERS — 


n..  DERENDANTS— RESPONDENTS, 

U.. P, Land Revenue Act (IIT of 1901), 8. 188— 
Settlement decree, construction of-—Partition of mahals 
in bccupttion of heritable non-transferable lessees— 
Joint and several liability of lessees, splitting of, by 
Revenue Courts, without consent of superier proprietor— 
Interpretation of Statutes. 

At the first Regular Settlement certain persons 

` claimed sub-settlement of a village, which was refused, 
but, as a-matter of favour;.’Wwith the consent of the 
talukdar, a decree was passed in their favour granting 
them a heritable and non-transferable lease at a rent 
which was to leave a clear 124-per cent. profit to the 
lessees, The amount of rent was to be calculated on 
the gross assets and was liable to revision at,the end 
of every ten years, It was stated in the judgment of 
‘the Commissioner who passed the decree that no new 
proprietary right was to accrue to the lessees owing 
“to this concession of the lease, and it was further laid 
down that in default of payment of the rent fixed 
under the lease the Courts were at liberty to cancel 
the leasg in accordance with the provisions of the 
law relating to leases held by persons having an 
pnder-proprietary tenure: 


I~ 


» 
ta 


INDIAN CASES, 


[1917 


” 


Held, that the decree did not confer under-proprie- 
tary rights on the persons in whose” KANO it was 
made. “Tp. €00, col. 2.) 

The Revenue Law in the United Provinces contêm. 
plates the partition of mahals in the occupation | jof 
persons holding settlement decree as heritable, non- 
transferable lessees and whose rent, though liable to 
ee was fixed by a Settlement Officer. [p. 600, 
col, 2 

Section 138, sub-section (4), of the U., P. Land 
Revenue Act, relates only to the case of the partition 
of talukdari mahals which is referred to more par- 
ticularly in sub-section (2). [p. 601, col. 1.] 

There is nothing in Chapter VII of the U. P. Land. 
Revenue Act which would justify the conclasion 
that a Revenue Court can split up the joint and 
several liability of lessees holding as joint tenants 
without the consent of the superior proprietor, [p. 
661, col. 2. ] 

A superior proprietor is not necessarily a party to 
partition proceedings taken under Chapter VII of 
Act III of 1901, for the purpose of effecting a divi- 
sion amongst lessees holding a mahal the rent of 
which was fixed by the Settlement Officer, except in 
cases where the partition of a talukdart mahal is 
carried out. [p. 601, col 2.1 t 

In construing the provisions of an Act in force, 
which in themselves are perfectly clear, reference 
should not be made to the language of a former Act 
on the subject which the Act i in force superseded, [p. 
601, col, 2.) 

Appeal against the order of the District 
Judge, Fyzabad, dated the 16th May 1916, 
reversing that of the Assistant Collector, first 
Class, Sultanpur, dated the 30th September 
1915. 

Messrs. Muhammad Wasim and Raj K umar, 
for the Appellant. 

Messrs. Muhammad Ali Khan ia Ram 


Chandra, for the Respondents. 


JUDGMENT.—These five second appeals 
have sprung out of five separate. suits 
for arrears of rent brought by the plaintiff- 
appellant Babu Rudra Partab Singh 
against five sets of deferdants. Two 
points arise for decision here—first, whe- 
ther the defendants are under-proprietors 
and are, therefore, not liable to pay 
interest upon arrears of rent due from 
them, and secondly, whether the deferdants 
who are impleaded in ,each . snit are 
jointly and .severally liable, to the «plaint- 
iff in respect of the arrears claimed from 
them or whether the plaintiff’s only remedy 
is to enforce his claim by a separate suit 
sgainst each of them. The Assistant 
Collector who entertained these suitg:held, 
first, that the .defendants were under- 
proprietors and, therefore, not liable to pay 


< interest. on the arrears due.. from. them, 
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‘and. secondly, that the: defendants in each 
suit were jointly and severally Hable to 
the plaintiff. In appeal the learned Dis- 
trict Judge accepted the finding of the 
Court of first instance to .the effect that 
the defendants were under-proprietors. He 
differed, however, from fhe first Court 
regarding the question of joint and several 
liability, and for:this reason held that 
the suits conld not be maintained as 
brought, there being both misjoinder of 
parties and. misjoinder of the. causes of 
action.. The order: of the lower Appel- 
-late Court was one allowing the appeal 
and remanding each of the suits back to 
the Court below, with directions that the 
plaintiff should be given an opportunity 
of. electing as to which of the defendanta 
he’ desired to proceed against. . 

In appeal here it is contended that both 
the Courts below are wrong in holding 
that- the defendants-respondents in the present 
suits are under-proprietors, It is further 
argued that the learned Judge was wrong 
in holding that the defendants in each- suit 
were not jointly and severally responsible 
for the - sums claimed from them. With 
regard to the first question, after hearing 
the arguments of the learned Counsel I 
have no doubt that both the Courts below 
were wrong in holding that these defend- 
ants. are undpr-proprietors. In fact Mr. 
Ram Chandra who, appeared on behalf 
of one set of respondents had to concede 
that it was impossible for him to take up 
the position that his clients were under- 
proprietors. In order to dispose of this 
question of the status of the defendants, 
it is necessary to refer to what took 
place at the first Regular Settlement. The 
original :-“ record of the Settlement was 
produced here and it was in the Courts 
helow. It seems that four persons Sahib- 
dad, Gunjan, Done and Hubba, who are 
now represented by the various defendants- 
respondents . in these appeals, brought .a 
claim at. the time of the first -Regalar 
Settlement asking for sub-settlement of 
the village. The Settlement Officer dismiss- 
ed the claim „and the case .came before 
the Commissioner. in appeal. The learned 
-Commissioner remanded the case to the 
“Settlement Officer with some directions to 
sperstade--pr- compel the -talukdar to pro- 
mise a lease to these claimants, 
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‘order to liquidate the debt. 


The | 


598 


Settlement Officer afterwards fenorted to the 


‘Commissioner that the talukdar refused to 


give any lease of a permanent character. 
Eventully it seems the Commissioner was 
able to prevail on the dalukdar to make 


some allowance in favour of the plaintiffs 


and the result ‘was that he passed a decree 
granting a heritable and non-transferable 
lease in favour of the four claimants and 
their co-sharers at arent which was to leave 
a clear .12% per cent. profit to the lessees. 
The amoant of the rent was to be calcn- 
lated on the gross assets and was to be liable 
to revision at the end of every ten years. 


-It was further stated in the judgment of 


the Commissioner that no new proprietary 
right was to accrne to the lessees owing 


.to this concession of the lease, and it was 


further laid dewn that in default of the 
payment of the-rent fixed under the lease 
the Courts were to be at liberty to cancel 
the lease in, accordance with the provisions 


.of the law: relating to leases held by per- 


sons having: an under-proprietary tenure. 
Pausing here it ts obvious that this decree 


. did not confer under-proprietary rights upon 
. the. persons in whose favour it was passed. 


They were -given a heritable but non- 
transferable lease and the interest not being 
necessarily follows 
that the lessees conld not be held to be 
under-proprietors. It seems that in the 
year 1884 some steps were taken which 
resulted .in some confusion of understanding 


“as to the nature of the rights of the defen- 
. dants. 


Unfortunately there is no record. of 
the proceedings which took place in that 
year. All we have is an order which, was 
passed in one of the Settlement . Courts in 
the year 1884, in which a reference is made 


“to what took place ten years earlier. 
. From the 


contents of this order of the 
Settlement. Officer it would seem that in or 
about the year 1884 the lessees got 
into arrears and steps had to be taken in 
According to 
what is stated in this order of the Sattle- 
ment Court, a report was made to the 


- Deputy Commissioner recommending that.the 


lands held by these defendants should be 
given on farm (mustajir/) for a period of 15 
years. It seems that the talukdar himself 
agreed to accept the farm for 15 years 
and to apply the proceeds of the land in 
satisfaction of his glaims for arrears of ren,? 
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The Government agreed to allow the form 
to be taken by the talukdar and accordingly 
on 4th June 1583 a formal lease was exe- 
cuted by the Deputy Commissioner. . The 
period of this lease seems to have been extend- 
éd subsequently to a term of 16 years. 
In the year 1834 after 12 years of this 
period had elapsed, the representatives of 
these original lessees came to the Settle- 
ment Officer and complained that by reason 
of their property having been given on 
farm certain entries bad disappeared from 
the revenue papers. In fact it seems to 
have been their idea that the talukdar was 
taking advantage of his position as farmer 
of their property in order to ignore or do 
away with their rights as holders of a heritable, 
non-transferable lease. The learned Assist- 
ant .Collector in this case appears to 
have been misled by tbe heading which 
appears at the top of.this order of the 
Settlement Court. (The order, I may observe, 
-is written in Urdu.) According to the head- 
ing it would seem as if the applicants 
in that case were claiming to have their 
names entered as under-proprietors (pukh- 
fedars) holding under -a perpetual lease. 
As a matter of fact this was not the real 
claim which. was before the Settlement 
Officer, .as is quite apparent from the con- 
tents of the order. The Settlement Officer 
seems to have thought that the applicants 
before him had been treated by Government 
as under-proprietors, no doubt on account of 
the fact that a farm of their lands had 
“been. given io the falukdar in order to dis- 
‘charge his claim for arrears of rent. How- 
ever, whatever the Settlement Officer may 
have thought, his final order appears to 
-have. been that #hoks and pattis of these 
applicants should be prepared in accordance 
with the khewat and that the name of the 
farmer should continue to remain in the 
papers so long as the period of the farm 
continued. Separatedirections were given with 
respect to entries relating to sir and khudkasht 
in the possession of these applicants. I may 
obesrve in. passing that in the earliest record 
of the Setilement these persons are not 
described as under-proprietors. In the old 
khewat we find the words “deh thekadari,” 
which seem to convey nothing more than 
what was: meant by the settlement decree 
in awarding these persons a heritable and 


a 
bh, | 


INDIAN OASES. 


[1917 


non-transferable lease of the village. It 
may be of course that since the order of 
the Settlement Officer passed in 189-5 these 
defendants-respondents have been entered 
as if they were the owners of under-pro- 
prietary rights. Bat it is obvious that no 
entry of this kind can affect the real. rights — 
of the parties as they were determined under 
the settlement decree. That is the document 
to which we must look for the purpose 
of ascertaining the status of these ‘respon. - 
dents. As I have said, the decree gives 
them no under-proprietary rights and any 
mistakes in the entries which have been 
made since the time the decree was passed 
cannot legally affect the situation. I hold, 
therefore, and as I have said it was conceded, 
that these defendants are not under-pro- 
prietors. They are merely holders of :a 
heritable, non-transferable lease. They are, 
therefore, liable to pay interest to the 
talukdar in respect of arrears of rent. ` 

1 come now to the secon? question 
concerned—the question of liability. There 
can be no donbt that since the decree 
was passed, the property which was covered 
by the lease granted by the Settlement 
Officer at the first Regular Settlement has 
been divided up by means of partition. 
A number of mahals have been constituted 
and these mahals have heen sub-divided 
into paths, a record kaving been made:of 
the separate rent payable by each patiidar, 
and it is by reason of the fact that the 
partition has been made in this way and 
of the further fact that the rent of each 
pattidar has been separately specified that 
the learned Judge has come to the conclu- 
sion that ‘the defendants are not jointly. and 
severally responsible to the plaintiff in 
respect of the arrears of rent. It is quite 
clear that the Revenue Law contemplates 
the partition of mahals in the occupation 
of lessees who hold the status of the 
respondents in the present case. This is 
evident from the provisions of section 138, 
sub-section (1) of the’ Land Revenue Act, 
(U. P. Act IIT of 1901), which lays down 
that the partition of such mahals shall be 
carried ont according to the provisions of 
Chapter VII so far as they are applicable. 
Much stress has been laid by the learned 
District Judge on the provisions -of 
sub-section (4) of this section and it hga 
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also been very strenuously relied upon in 
this Court for the purpose of showing 
that the Collector is authorized to distribute 
the rent which is payable by the lessees 
of a mahal whose rent has been fixed by 
the Settlement Officer. The wording of sub- 
section 4 is as follows:— 

(4) The rent payable on each portion 
so divided off shall be fixed by the 
Collector and all objections to the distribu- 
tion shall be decided by him,” 

It seems to me that reading section 138 
asa whole, this sub section has no reference 
at all to cases in which the only business 
before, the Revenue Court is the partition 
of-a mahal held by lessees whose rent 
has been fixed by a Settlement Officer. On 
the other hand,it seems to me that sub-section 
(4) relates only to the oase of the 
partition of talukdart mahals, which is 
referred to more particularly in sub-section 
(2). This latter sub-section provides that 
in the partition of talwkdari mahals, all 
mahals, whether under-proprietary or held by 
lessees, whose rent -has been fixed by the 
Settlement Officer or other competent 
authority shall, if practicable, be allotted 
to: 0ne or other of the new talukas to be 
formed by the partition. Sub-section (3) 
goes on to provide for the case in which 
the allotment referred to in sub-section (2) 
_is not practicable, Sub-section (3) says that if 
such an allotment cannot be made, the division 
shall be made as far as possible by existing 
sub-divisions, and each portion sn divided 
off shall be deemed a separate mahal, and 
the ‘joint responsibility of the co-sharers 
shall be limited to such portion. Here 
again I may say that it appears to me 
that sub-section (3) refers exclusively to 
cases in which the Court is dealing “with 
the division of a ftalukdard mahal. Then 
sub-section (4) goes on to say that the 
rent payable on each portion “go divided 
off”. shall be fixed by the Collector and 
all objections to the distribution shall be 
-decided by him. I take sub-section (4), 
therefore, to mean that when it is necessary 
in the course of the partition of a talukdari 
mahal to resort to the division of mahals held 
by lessees provided for by sub-section (3), 
the Collector is bound to assess the rent 
payable in respect of the portions of the 
under-proprietary or lessee mahals divided 
off and included in each of the new talukas, 
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It was argued before me that this in» 
terpretation could not be a correct one in 
view of the provisions which were contained 
in the old Ondh Revenue Act of 1876 
with respect to the partition of these 
mahals. I cannot, however, allow myself to 
refer to the language of that enactment 
in order to construe the language of sec- 
tion 131 of the present Act, which seems 
to me to be perfectly clear. Iam unable, 
therefore, to agree with the view taken 
by the learned Judge thatin the present 
case there having been a partition of the 
mahal held by these defendants-lessees and 
the rents payable by each of the pattidars 
having been put on record in the course 
of the partition proceedings, if necessarily 
follows that each of those patizdars is res- 
ponsible only individually for the amount 
of rent recorded against his name. I have 
in an earlier part of my judgment 
referred to the terms in which the decree 
given at the first Regular Settle- 
ment is coushed. It is not to be doubted 
that what was given to the predecassors 
of these defendants by the decree in ques- 
tion was a lease in which the applicants 
and their co sharers were all joint tenants 
and, therefore, jointly and severally liable 
to the talukdar by whom the lease had 
been granted, that is to say, the co-tenants 
were burdened with a joint and several 
liability, and if must be clearly made out 
that there is any authority in the law by 
which that hability can be severed merely 
by the order of a Revenue Court which 
has taken action under the provisions of 
Chapter VII of the Land Revenue Act. I 
can find nothing in the language of this 
Chapter which convinces me that a Revenne 
Court can split up this lability without 
the consent of the superior proprietor, and 
I am not prepared to hold upon the 
language of any of the sections contained 
in Chapter VII of the Act that the superior 
proprietor is necessarily a party to partition 
proceedings taken for the purpose of effecting 
a division of the interests of lessees who hold 
a mahal the rent of which has been fixed 
by the Settelement Officer, except in the 
case where partition of a talukdart mahal 
is being carried ont. I may further point 
out that even if it could be assumed 
that sub-section (4) of section 138 can 
be applied to the present case, the words 
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“each portion so divided off” in sub-section 
(4) necessarily refer to the same words 
which are to ba found in sub-section (3) and 
if we look at the language of sub-section 
(3), we have it that “each portion so divided 
off” shall be deemed a “separate mahal.” 
Consequently even if I accept the view taken 
by the learned Judge of the Court balow, 
it seems to me that the power of the 
Collector to distribute the rent is limited 
to the determination of the amount of rent 
which is payable in respect of each mahal. 
That is what sub-section (4) says—the rent 
payable on each portion so divided off shall 
be fixed by the Collector. Hach portion 
so divided off is by sub-section (3) con- 
sidered tobe a mahal, Therefore, sub-section 
(4) means that the Collector is to settle 
the rent of the new mahals which are 
formed by partition of the under-proprietary 
or lessees’ interests. It would, I think, be 
strange if thelaw authorized the Revenue 
Courts to interfere with the rights of 
superior proprietors to the extent which would 
be permissible if the view of the law taken 
by the learned District Judge were accepted. 
In cases of division of proprietary mahals the 
Revenue Courts are empowered to distribute 
the revenue. In ofher words, Government 
delegates to the Revenue Courts the right 
to waive the . benefit of a pre-existing 
joint and several liability and to substitute 
therefor a smaller and individual liability 
-in respect of each of the new mahals into 
which the original proprietary mahal is 
sab divided. . But Government .also imposes 
limits upon the extent to which this sub- 
division can be made and in its own 
interests has laid down that a perfect parti- 
tion of a propreitary mahal cannot be per- 
mitted in cases where, if allowed, the new 
mahals would have an area of less than 
100 acres or be liable for the payment 
of less than Rs. 100 revenue. In other 
words, Government is not prepared to re- 
lease its own right to the benefif of the 
provisions of a joint and several contract 
and to accept in its placa the inferior 
security resulting from the separation of 
the joint and several liability into individual 
liabilities of small extent, and if that be 
| so, itis dificult to imagine why Govern- 
ment should contemplate doing with other 
‘people’s property what if is not prepared 
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to do in respect of its own, For these 
reasons, I am unable to hold that in the 
present case the responsibility of each of 
the defendants-respondents in respect .of 
the rent payable to the superior proprietor 
is confined to the small amount which is 
entered against his name as a patiidar in 
the revenue records. The plaintiff's case 
is that as the lessee mahal has been sub- 
divided into five mahals, the co-sharers in 
each mahal are jointly and severally liable 
to him in respect of the portion of the 
rent due in respect of each of the new 
mahals created at the partition. That is 
a position which I. think the plaintiff is 


.entitled to take up in the present case and 


T agree, therefore, with the view which 
was taken by the First Court in this matter, 
These are the main points which 
arise for decision in these second appeals. 
The learned Counsel for the appellant raised 
a special question of limitation with respedt. 
to Second Appeals Nos. 43 and 44. It was 
argued in these cases that a question of 
limitation which had been raised in the 
Court of the leaned District Judge had 
been wrongly decided. There was, it appears, 
some confusion in the matter of obtaining 
of copies due to the fact that only cne judg- 
ment was written to dispose of each of 
the five suits. Having referred to the 
orders which were passed by the learned 
Judge of the Court below in these two 
particular cases, L am satisfied that the 
appeals before him were not time-barred 
and that in any case, as held by the Judge, 
the appellants before him (the respondents 
here) were entitled to the benefit of section 
5 of the Limitation Act. This point was not 


-strongly pressed here and [ informed the 


learned Counsel at the time of arguments 
that the question did not appear to me to 
be one of any substance. The result, there- 
fore, is that all five appeals are allowed 
and that in each case the decree of the 
Court of First Instance is restored with this 
modification that the plaintiff is in each case 
to be awardsd interest on the arrears claim- 
ed by him at the statutory rate. The cost 
of the apzéals in this Court will in each case 
be borne by the respondents. < a 
Appeals allowed, 
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BOMBAY HIGH COURT. 
Seconp Ciyin Arrear No. 1001 or 1915. 
February 6, 1917. - 
Present:—Sir Basil Scott, Kr, Chief Justice, 
and Mr. Justice Beaman. 
TAJBI ABALAL DESAI—Ptarntifr— 
APPELLANT 
versus 


_. MOWLAKHAN ALIKHAN DESAI— 


DEFENDANT— RESPONDENT. 
Muhammadan Law --Marriage, fasid and batil, 
distinction between —Marriage with wife's sister during 
continuance of first marriage, validity of. 
` Under the Muhammadan Law, marriage witha 


. permanently prohibited woman is void and has no 
-legal .consequence3, but a marriage with a tempo- 


rarily prohibited woman, if consammated, may have 


“legal consequences. [p. 666, col. i. 


The marriage of a ye ce with his wife’s 
sister during the continaance of the first nnion is 
fasid (invalid) bnt not batil (void) and the issue of 
such T is legitimate. [p. 603, col, 2; p. 604, 
col, 1 

` Aizunnissa Khatoon v, Karimunnissa Khatoon, 28 O, 
180; 12 Ind. Dec (xN. 8.) 87, dissented from. 
. Importance of Fatawa-i-Alamgirt pointed out, 
Muhammadan text-writers discussed. 


Second appeal from the decision of the 
first class Subordinate Judge, Belgaum, in 


‘Cross-Appeals Nos. 411 and 415 of 1918, 


confirming the decree passed by the second 


‘elass Subordinate Judge, Gokak, in Civil 


Suit No. 59 of 1912. 

- Mr. Tyabji (with him LAN T, R. Desai 
itd S. Q. Desai), for the Appellant. 

Mr. Coyajz (with: him Mr. Q. S. Mulgaon- 


“kar), for the Respondent. 


` JUDGMENT,.—The only question we have 
to answer is whether Tajbi is, under the 
Muhammadan Law, the legitimate daughter 
of -Hussankhan. 

The-admitted facts are that he first marri- 


‘ed’ Amabi, and subsequently her sister Sadabi, 
“who is the -mother of Tajbi. 


The later 
marriage took place during the subsistance of 
the marriage with Amabi, and both sisters 
‘appear to have survived him. 

The same question arose in the case of 
Aizunnissa Khatoon v, Karimunnissa Khatoon 
(1), The Calcutta High Court held -that 


S€hG issue of a sister of the husband’s first 


wife, if the second marriage was contracted 
or consummated during the continuance of 
the first, that is, before the sister first 
‘married had died or been divorced, was 
illegitimate. 


(1) 23 C; 130; 12 Ind. Dec. (Ñ. s.) 87. 
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We are unable to agree with «that view 
of the Muhammadan Law. There is nothing 
in the reasons to be found in the judgment, 
there is nothing in the mass of material npon 
which the judgmentis based, which, in our 
opinion, would warrant a Court in overriding 
so high and so olear an authority as the 
Fatawa-1-Alamgiri. 

Briefly the reasoning of the learned Judges 
in the ease of Atzunnissa Khatoon v. Karimun- 
nissa Khatcon (1) may be thus summarized. 

1. No distinction can be drawn from the 
language of the original text in the Kuran 
between the prohibited women mentioned in 
it. 

The words used suggest no such distinction 
or any intention to make it. 

It cannot be maintained on grounda of law 
or reason or eyen when looked at in the 
light of common sense. 


9, The weight of authority (contained in 
the writings of accredited authorities on the 
tradition and the law) is against the law 
laid down in the Fatawa-i-Alamgiri. 


3. The reasoned conclusions of Baillie 
upon the point set forth in the Chapter VIII, 
Bk. I, are his own, and are not drawn direct 
from his chief authority, the Fatawa-i- 
Alamgiri. They are, therefore, entitled to no 
more weight than the opinions of any other 
modern writer on the Muhamroadan Law. 
Similarly, Ameer Ali, in summing up this 
topic, is not clear, and evenif his considered 
opinion is the same as Baillie’s it is certainly 
of no higher authority. 

4. Doubt has been thrown upon the 
authority of the Fatawa-i-Alamgiri by later 
Muhammadan lawyers such asthe author of 
the Rudd-ul-Muhtar. And 

5. The text directly in point professes 
to be based upon the authority of the Muhit 
of Sarakhshi (1096), the original of which 
was not before the Court. 

The learned Judges of the Caleutta Court 
recognized and accepted the classification of 
marriages with prohibited women in two 
categories: (1) Those which were “batal” 
or absolutely void, and’ (2) those which 
were ‘fasid” or only invalid (or irregular). 
Also they recognized and ascepted the general 
rule regulating the resultant legal con- 
sequences of marriages falling within the 
one or the other category. Void marriages 
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could have*no legal effects, invalid marriages, 
if consummated, could. Last, they also 
appear to have accepted the criterion in 
general use for determining whether a marri- 
age with a prohibited woman should be 
classed in the category of void or of invalid 
marriages. This criterion is to be sought 
in the nature of the prohibition; if that 
be permanent, then the marriage is void, 
if temporary, then the marriage is invalid. 
Adopting the classification, its legal con- 
sequences and the test, the Judges held 
that a marriage with a sister during the 
subsistence of a. prior marriage with her 
sister was void, and, whether consummated 
or not, had no legal consequences, and that 
this was so because the prohibition against 
marrying two sisters together was a perma- 
nent prohibition, and brought a wife’s sister 
within the mokarram or (in effect) 
the pale of incestuous adultery. It will 
thus be seen that the true foundation of the 
judgment was the very strong opinion the 
learned Judges held upon the trne and 
intended meaning of the passage in the Kuran. 
There is now a general consensus among 
the best modern text-book writers on 
Muhammadan Law, the case of Azzunnissa 
Khatoon v. Karimunnissa Khatoon (1) was 
wrongly decided. Whether Ameer Ali was 
clear upon the point in his book then before 
the Court or not, he has made his own view, 
unmistakeably clear in later editions, 

In dealing with a point of this kind it is 
well to remember that where the origin of 
law lies in revelation, divine or semi-divine 
. communication, or inspiration, the form of 
expression is almost certainto be extremely 
compendious. For all purposes of modern 
jurisprudence and applied law derived 
from such sources, Courts have almost invari- 
ably to draw upon the amplification of the 
first revelation, taking the form of treatises, 
themselves sometimes sacrosanct, and later 
of mere commentaries of admittedly human 
origin. In administering the Hindu Law, 
English Courts rarely, if ever, have recourse 
to the Shrutis. The Smritis of Manu and 
Yajnyavalkya, eg., being, if not actually 
divine, sacrosanct, are, wherever expressly 
applicable, of paramount authority. Bat in 
practice the Courts of India rely far more 
upun the critical commentaries such as the 
Mitakshara, the Mayukha, and in Bengal, 
the Dayabhaga, 
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In interpreting a highly condensed text 
such as that in the Kuran, prohibiting 
certain ‘women, supposing the actual words 
to leave any material point ambiguous, the 
Courts must look to the way in which the 
most anthoritative exponents of the law thus 
enjoined haye understood it, and to what 
extent traditions thus legitimately moulded 
have gradually come to be established and 
accepted as integral parts of the Muhammadan 
Law, as long as that law was administered 
by Muhammadan lawyers in Muhammadan 
Courts. The Fatawa-i-Alamgiri stands in 
much the sume relation to the Mnhammadan 
Law, first revealed, it is true, but later going 
through a long process of traditional inter- 
pretation and resultant moulding in the 
hands of sages and learned lawyers, as 
the Institutes of Justinian stood to the Roman 
Law which had preceded them. The Fatawa- 
1-Alamgiri was an authoritative exposition 
of what the Muhammadan Law was, at a time 
when Muhammadanism was at the height of 
its power in this country. ` 


By the time of Aurungzeb, Muhammadan- 
ism, as a temporal power, had perhaps passed 
its zenith, but through the centuries which 
separated Muhammad from the leading law- 
yers of Aurungzeb’s Empire, Muhammadanism 
had absorbed and represented in more than 
one important sphere, the highest mental 
culture, The codification of the Muhammadan 
Law, as it had, in the meanwhile, been shaped 
by its leading exponents, was the work‘of 
men, whose minds may be allowed to have 
been strictly trained to systematize, and 
reduce to cecherent and practically appficable 
principles, much that had been matter of 
dispute, uncertainty and controversy. And 
where theauthors of the Fatawa-i-Alamgiri 
announce without doubt or qualification the 
Jegal limits and proper mode of administer- 
ing the law the Prophet bad in mind, in such 
a connexion as this, we do not see where 
Courts can look for better anthority, or why 
they should set themselves to interpret over 
again what was thus declared in the plainest 
and simplest language. In this sonnection 
reference may be made to the observations 
of the Privy Council in Aga Muhomed Jaffer 
Bindanim v. Koolsom Beebee (2). Their Lord- 


(2) 25 C. 9 at p. 18; 24 I. A. 196; 10. W. N. 449; 7 
M. L, J. 115; 7 Sar. P. C. J. 149; 13 Ind. Dec. (N.s) 
T? : 
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ships say that “They do not care to speculate 
on the mode in which the text quoted from 
the Kuran, which is to be found Sura II, verses 
241-2, is to be reconciled with the law as laid 
down in the Hedaya and by the anthor of the 
passage quoted from Baillie’s Imamia. But 
it would be wrong for the Court on a point 
of this kind to attempt to put their own 
construction on the Kuranin opposition to 
the express ruling of commentators of such 
great antiquity and high authority.” 


Abating the authority of such a passage as 
that upon which we are commenting from the 
Fatawa-i-Alamgiri by pointing out that it 
15: expressly’ based upon an earlier work, the 
Mohit of Sarakhshi, which the learned Judges 
would have wished to see for themselves, 
appears-to usto miss the point. In the first 
place it is, tosay the least of it, unlikely, 
that any two English Judges would have been 

. more competent to give a text from the 
Muhit its real meaning than the compilers 
of the Fatawa-i-Alamgiri. In the second 
place, the citation of authority in such a book 
as the Fatawa-i-Alamgiri, whether or not its 
meaning may be capable of ‘other interpreta- 
tions, need be taken no further than this, that 
what is expressed upon if is what, in 
tle -considered opinion of the authors of the 
Fatawa-1-Alamgiri,is the right law. That, and 
that‘alons, appearsto us to be what Courts-ane 
first to consider in valuing the authority of the 
Fatawa-i-Alamgiri. Thirdly, whatever may 
now seem to be the literal face meaning 
of a passage in the Kuran, Courts cannot 
forget that the law flowing from that 
revelation kad, by the time the Fatawa-i- 
Alamgiri was published, been administered 
in Muhammadan Courts under the rule 
of Muhammadan Sultans and Emperors for 
ten centuries, and, therefore, that the 
exposition of it at that time by the 
highest available legal talent, by all the 
best jurists in the -service of Aurungzeb, 
ought: to be highly respected. Last, we 
cannot admit that such a work as the 
Rudd-ul-Muhtar, written as late as 1817 
‘A; D), can be or ought to be weighed, 
as authority, against the Fatawa-i-Alamgiri. 
The Muhammadan empire of India had 
long been extinct. The author (from whom 
immensely long and often highly confused 
and sometimes altogether irrelevant excerpts 
have Veen -made in tho appendix ta tHe 
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judgment of the Caleutta High Court) is 
extremely dogmatic, and giver many 
indications of the high opinion he entertains 
of himself. But it is safe to say that 
no Muhammadan would pat him upon 
the same level, or anywhere near the 
same level, as the compilers of the 
Fatawa-i-Alamgiri. We have no right to 
latter because the Rudd-ul- 
Muhtar throws doubt upon its authority. 

Before considering the text in the Kuran, 
these propositions may be stated. We do 
not think any one of them will be 
seriously disputed :—~ 

(1) The prohibited women fall. into 
three classes: (a) those who are prohibited 
for consanguinity; (b) for affinity; (e) for 


unlawful conjunction, 


(2) The ground of permanent prohibition 
is that marriage with a woman so per- 
manently prohibited would be incestuous 
at any time by reason of consanguinity, 
or at any time after the bar had been 
established by affinity, 


(3) The grounds of temporary prohibi- 
tions. are various, But the notion of 
incest certainly underlies the particular 
prohibition sow under discussion. But the’ 
ground of the prohibition, confined to that. 
notion, is clearly not permanent. It is 
incestuous to have two sisters in marriage 
together, butit is not incestuous to marry a 
wife’s sister after the wife has been 
divorced or died. It at once becomes 
clear that, unlike the cases of permanent 
prohibition for affinity (although this too 
is referable to affinity for its substantial 
reason), the prohibition will not survive 
the removal of the person by death or 
divorce, marriage with whom has first set 
up the bar of affinity. No one has yet 
contended that a Muhammadan may not 
marry his wife’s sister, merely because 
she was his wife’s sister. Here then is 
a case of continuing condition, or obstacle, 
which ceasing to exist, the disability 
diaappears. It is otherwise in all cases of 
permanent prohibitions for consanguinity 
or affinity. The distinction is quite simple 
and plain. On the ground of affinity a 
man is permanently prohibited from marry- 
ing his mother-in-law or his step-daughter. 
He could not marry them after the death 
Bots man is not permanently 
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prohibited, on the ground of affinity or 
any other ground, from marrying his wife’s 
sister. After his wife’s death, he may of 
course marry her sister. It seemed to the 
learned Judges of the Calcutta High Court 
that no reason could he given for such 
a distinction, and when they looked at the 


matter in the light of common sense, they 


were equally at a loss. Eyen were that 
so, Courts must not be too exacting in 
getting at sound reasons for all the rules 
laid down in oriental, archaic, often very 
arbitrary, systems of law. 

(4) Marriage with a permanently prohibit- 
ed woman is void, and has no legal 
consequences. Marriage with a temporarily 
prohibited woman, if consummated, may 
have legal consequences. 

(5) Three principal consequences are: 
Right to dower, Obligation to perform 
iddat, Legitimacy of issue, “the establish- 
ment of nasab, or paternity.” 

To be clear whether a marriage is 
absolutely void, or only invalid, or irregular, 
or illegal (the latter word appears to be 
used loosely, and applied to both classes 
of marriage), it is necessary to enquire 
whether one or more of these legal conse- 
quences flow from the marriage, under 
any conditions. If they do, then the 
marriage cannot-have been void. 


Next we will state what we think ‘to 
be the only principle upon which. our’ 


Conrts can hope to regularize the administra- 
tion of the Muhammadan Law upon the 
point. It needs-to be systematized, and 
placed upon a solid ground of intelligible 
and virtually universal principle, if we 
are ever to be freed from the chaos of 
texts, glosses, definitions, illustrations, 
distinctions and exceptions with which 
most of the Doctors of the Muhammadan 
Law abound. 

Confined to the question we have to 
answer, and leaving aside for the moment 
express authority where the legitimacy of 
the issue of a marriage is disputed, it 
must be first found, whether the marriage 
was absolutely void, or only invalid. The 


test is whether the woman married was. 


permanently, or only temporarily, prohibited. 
Lf it be found that she was only temporarily 
prohibited, although the contract made 
while that prohibition persisted was a 
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void contract, if followed by sexual’ 
intercourse, the woman will be entitled 
to dower, will be under obligation. to 


perform iddat and the issus if born after six 
months will be legitimate. 

We will now deal with the text in the 
Kuran. It runs as follows in Sale’s transla- 
tion: “Ye are forbidden to marry your 
mothers, and your daughters, and your 
sisters, and your aunts, both on father’s 
and mother’s’ sides, and your brothérs’’ 
daughters, and your sisters’ daughters, and 
your mothers who have given you suck, and. 
your foster sisters, and your wives’ mothers, 
and your daughters-in-law (step-daughters ?) 
which are ander your tuition, born of 
your wives, unto whom ye have gone in 
(but if ye have not gone in unto them 
it shall be no sin in you to marry them),. 
and: the wives of your sons who proceed 
out of your loins; and you are also forbidden 
to take to wife, sisters, except what is- 
already passed, for God is gracious and 
merciful.” 

The literal translation is: “made unlawful: 
upon you, your mothers and your daughters - 
and your sisters, ete., etc., an to join: 
together two sisters, eto,” 

This makes it clear. Bayang anbi that- 
what was forbidden was not marriage 
with a- wife’s sister, but “joining together. 
two sisters,” in other words, this prohibi-: 
tion is against unlawful conjunetion;- and 
from its very nature temporary. Had tbe 
text borne the meaning’ put upon it by. 
the’ Calcutta High ‘Court; the wife’s sister 
would have been expressly prohibited, . as 
all the other women are. This strikes at 
the root of most of the reasoning in the- 
judgment of the Calcutta High Court,. 
and deprives it of much of its force. It 
might be argued that although a marriage. 
is temporarily and not permanently prohibit- 
ed, yet, if it takes place in- fact while’ 
the temporary prohibition is in. force, it is. 
as void as though it had been permanently- 
forbidden. If that were really so, it. would 
destroy one of the principles. upon which 
the sound and .systematic .administration 
of this part of the Muhammadan Law -in 
our Courts must rest. i i < ! 

But we doubt whether itis. Rigorously. 
analyzed the ground of the doctrine, that- 
a * marriage with a woman permanently | 
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prohibited is absolutely void, is simply 
that ‘from the moment that prohibition 
takes effect, any sexual connexion with 
her must always be incestuous. Ard no 
issue of necessarily incestuous intercourse 
can ever be legitimate. But even on the 
confused dicta of the Muhammadan lawyers, 
if would not be contended that where a 
man simultaneously married two sisters, 
and had intercourse with them both, but 
could not remember with which first, and 
both had issue, such issue would be 
illegitimate, 
to be agreed that both sisters would be 
entitled to dower, would both be obliged 
to perform zddat, and presumably, therefore, 
the children of both would be legitimate. 
Nasab would be established. Yet it is 
equally clear and certain that having 
regard to the prohibition against marrying 
two, sisters at once, if that rests upon 
a basis of such marriages being incestuous, 
in the case supposed the children would 
be the children of incest, or at any rate 
one of them would, though it might be 
dificulf to say which. Again if a man 
married first A and then while A was 
still alive, her sister B, and had intercourse 


with .B-and begot a child upon her, and. 


the, very same night A died, it may be 
doubted much whether any one would 
contend that the child so begotten must 
be illegitimate. 
the always illusive and difficult time element. 
If it really would, have the play above 
attributed to it, then it is clear that the 


incestneusness of the aet which brought: 


the: child into being would not be the true 
determinant. In every case of permanently 
prohibited women it would. No matter 
when the act of procreation took place, if 
by reason of consanguinity or affinity the 
woman was permanently haram to the man, 
the child born of their union would be 
illegitimate. An examination of text-book 
writers, old and relatively modern, puts it be- 
yond all doubt that in numerous instances 
of temporary prohibition, all the legal con- 
sequences of marriage may follow, if in fact 
there has been consummation. In all these 


cases, .there is no incest, and time is always. 


the determinant factor. In dealing critically 
with a topic which has been subjected to 
such interminable -examination, and fine- 
drawn distiuction, the 
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incest and adultery must never be lost sight 
of. Fornication or adultery was severly 
punished under the Muhammadan Law, and a 
great part of the extracts appended to 
the judgment in Aizunnissa’s case (1) is de- 
voted to this question of punishment. It has 
little, if any, relevance to the question we have 
to answer. It has now been shown, we hope 
conclusively, that the Kuran was incorrectly 
interpreted by the learned Judges of the 
Calcutta High Court and that rightly read, 
it allowsfull play to the principles upon 
which we would decide this case. 

We propose now as briefly as possible to 
summarise the collection of texts appended to 
that judgment, omitting all that is not rele- 
vant tothe matter in hand. It is a great pity 
that this -was not done before the ill-digested 
mass was printed in the appendix. We ven- 
ture to say, after having gone through it all, 
that it ought to have been carefully sifted; 
that a great deal of if is quite irrelevant, and 
much also is utterly unintelligible, even, 
supposing if any sense could be extracted from 
it, that would be relevant. The plain truth is. 
that many of these early writers in their desire 
to define and distinguish, and systematize, 
went far beyond their powers, with the in- 
evitable result, that instead of clearing the 
points they were discussing they have rend- 
ered them hopelessly obscure. We need only 
refer to the treatment of errors in act and 
errors in subject. That dissertation, which is 
meant to be extremely subtle, profound and 
semi-metaphysical, is in fact only un- 
intelligible verbiage. 

A carefulanalysis of the materials available 
will show that there is nothing in them prior 
to the promulgation of the Fatwa-i-Alamgiri, 
which necessarily impairs the soundness of 
the doctrine therein enunciated upon this 
point. 

In the Fatwa-i-Kazi Khan (A. D. 1190) it 
is written:— Another of those classes is the 
joining of two sisters in marriage, wether they 
be free women or female slaves; then if the 
husband has married them together (that is 
by one contract), the marriage with both of 
them is void (batil); but if he has married 
them consecutively, (that is one after the. 
other}, the marriage with the first is valid, 
and the marriage with the second is void 
(batil)....And if a man marries a woman and 
he afterwards marries her sister, the marriage 
of the first is valid, and that of the second is 
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yoid (batit).”....... . If a man marries a 
woman by an invalid marriage ard eohabits 
with her and getsa child by her after six 
months, the nasab will be established from 
him.” 

Here certainly the writer deseribes without 
qualification the marriage with the second 
sister as void” (batil). Butit may be doubt- 
ed whether he was laying down more than 
a general proposition, without particular 
regard to the nice distinctions afterwards 
drawn so profusely between the legal con- 
sequences of a void and an invalid mar- 
riage. 

Hamilton’s Hedaya (A. D. 1190): “It is 
unlawful to marry two sisters.—It is not 
lawful to marry and cohabit with two 
women being sisters, neitheris it lawful for 
a-man to cohabit with two sisters..,...... be- 
cause the Almighty has declared that such 
cohabitation with two sisters is unlawful.” 
This carries' the matter no further, and 
what follows about the case of a man mar- 
rying two sisters at the same time without 
being able to say which was first married 
has but an indirect bearing upon the 
question. Like all other passages on that 
topic, however, the principle is that where 
no priority can be established the marriage 
of both must be dissolved, and each must 
have half the dower. To that extentit is 
clear that such a marriage is not void. 
Then follows a passage which 
that a woman is not entitled to any dower 
for an invalid marriage which has not been 
consummated. But in case of consummation 
she is entitled to her proper dower. 

The next passage is from the Hedaya, 
Book II, Chapter 3: “The descent of a child 
born of a woman enjoyed in an illegal mar- 
riage is established {in the reputed father), 
because in this, regard is had to the child’s 
preservation,” ete. 

Under the extract from the Hedaya, 
Book VII, Chapter 5, dealing with slander, 
the following passage occurs:— It is to be 
observed, as a rule, that punishment for 
slander P not incurred by the accusation 
of any person guilty of such a carnal con- 
junction as is in its own nature unlawful, 
because the term whoredom (zina) signifies 
a carnal conjunction of this description: 
but where a person forms such a carnal 
connexion as is unlawful on some other 
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account, punishment for slander is incurred 
by the accusation of him, as a carnal conjunc- 
tion of. this description is not whoredom. 
The connexion of a man with a woman who 
is not his property in any shape whatever 
(such as a strange woman), or with one in 
whom he has no property in some one 
shape (as in a partnership slave, for in- 
stance), is unlawfal in its own nature; so 
also is his connexion .with a woman who 
is his slave, but who is one with whom 
cohabitation is unlawful to him by a per- 
petual illegality (such aa his foster sister); 
but his connexion with a slave with whom 
cohabitation is unlawful to him by such an > 
illegality as is not of a perpetual nature 
(as in the case of one with whose sister 
he cohahits, either as his wife, or as his 
slave) is unlawful on another account.” 

“That is to say,” says the marginal note, 
“although it be not unlawful‘in its own 
nature, yet it is made so by circumstances; 
but this is not a perpetual illegality, as 
the prohibition (in the instance here cited) 
would be removed by the death or other 
means of removal of the sister, contrary to 
perpetual illegality, which, existing in the 
subject herself, can by no means be removed:;” 
This passage and the commentary thereon ' 
in the Inaya subsequently noticed support 
the view advanced in this judgment. -: s 

Kanz-ud-Daqaiq (A. D, 1800): “In ‘a: 
case of invalid marriage the oustomary 
dower becomes obligatory where there has 
been cohabitation..,......and the paternity 
will be established, and the iddat will be 
obligatory.” 

Sharhi Viqaya A. D. 1349): “In the 
case of an invalid marriage nothing will - 
be obligatory unless there be cohabitation, 
even if there be valid retirement. But if © 
he were to cohabit he will have to pay 
the customary dower,.,...and the parentage 
will be established from the time of cohabita- 
tion.” 

All these citations show that in invalid 


‘ marriages cohabitation validates them for 


all practical purposes. But they do not 
touch the main question, vz, whether 
the marriage of a sister while the marriage 
with her sister subsists is merely invalid, 
or wholly void. 

A passage from the Inaya (A. D, 1384) 


merely gces to show that marriage establishes 
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inter alia, the bar of affinity, and instances 
the case of sisters. The meaning simply 
is that when a man has married one 
sister, the other sister becomes (karam) 
unlawful to him. 

The Inaya has this passage, Volume 2, 
page 10? “The Hedaya has confined the case 
to two contracts, because if he marries 
them (sisters) by-one contract, the nikah 
is batil on account of juma (or joining) 
between two sisters, and, therefore, they 
will not be entitled to any dower; and 
he: has confined the case to one where 
the husband does not know which marriage 
is first, because if he knows this the 
nikah of the second is batal... Tho Kazi 
will separate the wife and husband in the 
case of a fasid (invalid) marriage. Fasid 
marriages are, for example, a marriage 
without witnesses, the marriage of a sister 
during the zddat of another sister, of a 
fifth wife during the zddat of the fourth 
wife, ete., and the nasab of the son of 
her (that is the wife in a fasid or invalid 
marriage) will be established...” 

The cenjunctionof these passages is intended 
to show that the writer treats the marriage 
with a sister during the subsistence of a 
marriage with her sister as absolutely 
void, and not within the group’ of “invalid” 
marriages of which examples are given. 
That is a fair costruction no doubt. Baut 
the authority is neither pointed nor con- 
clusive. ; 


Again we have another passage from 
the Ingya, which deals with haram or 
unlawful intercourse. This is said to be 
of two kinds, that whizh is unlawful in 
itself and that which is unlawful for some 
other reason. Under the second class we 
find an instance of intercourse with two 
slaves who are sisters, and it appears 
that this is more or less condonable. But 
the writer was evidently not thinking of 
marriage. The Inaya also, Volume II, page 
496, commenting upon the passage with 
reference to slander in the Hedaya observes: 
-— The accuser in the second class shall 
be subjected to punishment, because the 
illegality in this class is on account of a 
temporary cause which is susceptible of 
being removed. Dost thou not. see that 
when a majusi (or fire-worshipper) woman 
accepts Islam, er when one of the sisters 
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goss out of the ownership of the man, then 
it shall be competent to the man to have 
intercourse, therefore, the intercourse is 
not zina, and the accuser of the man shall 
be subjected to punishment. And the 
remaining portion (of the Hedaya) is clear 
(not requiring commentary).” 

The Aynee (A. D. 1445), a commentary 
on the Hedaya, contains this passage, 
dealing with the marriage of two sisters: 
“because if the man marries them by. 
one contract the marriage is batil on 
account of juma (or joining) between two 
sisters, and, therefore, they will not. be 
entitled to any dower, and the Hedaya 
has confined the case to one where the 
man does not know which is first; because 
if he knows this, the marriage of the 
second is batil.” All this appears to be’ 
written with special reference to the right 
of dower. 

In the Fath-nl-Qadir (A, D. 1456) there 
is an interesting little passage to this 
effect: “If a man were to marry his slave 
girl to another man, while she is pregnant 
by the (former) man, the marriage . is 
batil (Hedaya).” “The expression ‘the marri- 
age is batil is said by some (to mean) 
fasid, as mentioned above, and there ‘is 
no differente in marriage between them 
(batil and fasid) contrary to (the case of) sale,” 
This shows that at that time the distinction 
between void and invalid as applied to 
marriages, which has come to be so much 
insisted upon, was not valued very highly. 
The same author states thatthe Hedaya 
in dealing with the question of the 
marriage of two sisters has- confined the 
case to one where the man does not 
know which was first married, because if 
he does the prior marriage is sahih or 
valid, while the second is batil or void. 
But in view of what he Had already- 
said about there being no real distinction 
in marriage between batil and fasid, not. 
much importance need be attached to 
this. 


Zakhairat-ul-Oqbar (A. D, 1496) enumerates 
instance of “fasid” marriages which would 
appear to be incompatible with the inclusion 
in this class of such a marriage as we are 
here dealing with. 

Jami-ur-Ramuz or Kohistani (A. D. 1534): 
“Fo a man is nninwful his near root, 
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which is*his mother, etc, and it is 
permissible that unlawfulness be explained 
by Jasad and batil, because there is no differ- 
ence between batil and fasid in the matter 
cf marriage.’ Such views may explain 
practically everything we find in texts 
and commentaries so far which may appear 
to conflict with the more liberal, and we 
think, more sensible, view taken of this 
question in the Fatawa-i-Alamgir?: 

The same author goes on tosay: “And 
in nikah which is fasid, that is batil, ‘as, 
for instance, a marriage with a woman 
prohibited perpetually or temporarily; with 
a womanon whose behalf there has been 
compulsion, etc...if the man has had no 
intercourse then nothing shall be obligatory 
on account of the dower fixed,..or zddat, or 
maintenance, althongh he might have 
validly retired with her. And if he has had 
intercourse with her and admits the fact, then 
the nasab skall be established from him if 
sbe- gives birth to the child at six months 
from the intercourse according to Muham- 
mad.” 


‘In the section on punishment in the 
same treatise we find this passage: ‘and it 
drops: (punishment ceases) in respect of 
the man who has intercourse from doubt 
.o88 If a man marries with a woman 
without witnesses, or a slave girl without 
the;permission of her master, or a slave girl 
upon a free woman, or a majusi woman, or five 
women in one contract, or joins two sisters 
or marries his maharram.” Here we havea 
glaring example of the laxity of grouping 
or classification characteristic of so much 
in the Muhammadan Law books. 

Next in order comes the passage from 
the Fatawa-i-Alamgiri, which is in our opinion 
decisive. It runs as follows: “If two 
sisters are married in one and the same 
marriage, the Kazz will effect separation bet- 
_ ween them and him (the husband). If the 
separation takes place before cohabitation 
nothing will be payable to them (the sisters), 
but if the separation takes place after 
cohabitation each of them will be entitled 
to the smaller amount of the two, namely, 
customary and fixed dower. This is the 
muzmirat. But if the two sisters are 
married by two marriages, the second 
marriage is fasid (invalid) and it will be 
obligatory on bim to put her away. And 
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if the Kazi? comes to know about the ex- 
istence of such a marriage he will’ 
separate them. If she (the second sister) is 
separated before consummation nothing 
will be established amongst the ahkam 
(legal effects of marriage). But if she 
is separated after cohabitation she will 
have the customary dower, and the lower 
of the two amounts of the customary and 
fixed dowers will be obligatory, and it 
will be obligatory on her to observe 
ildat, and the nasab will be established. 
This is in the Muhit of Sarakhshi.” 

Then: follow liberal extracts from the 
Rudd-ul-Muhtar, and one quotation from a’ 
commentary on the Dur-ul-Mukhtar of the 
year 1889. We do not propose to criticize 
these, because we do not consider that 
either is comparable with the Fatawa-i- 
Alamgiri. 

It may be noted, however, that in the 
Muhammadan Jurisprudence of Mr, Justice’ 
Abdur Rahim, page 230, it is stated that: 
in the Egyptian edition of the Rudd-yl- 
Muhtar, Vol, tJ, page 340, the marriage of 
two sisters is said to be fasid. 


‘The above brief critical notice supports 


"what we have said, that there is no sufficient 


ground for holding that the clear and 
explicit doctrine of the Fatawa-i-Alamgiri 
really conflicts with sound tradition or 
makes any innovation upon the Muhammadan 
Law as it had been gradually evolved up 
to 1660 A, D. Broadly speaking, no doubt, 
such a marriage as that of Saidabi in this 
case is prohibited and would be described as 
void, Per se, it certainly is void, in the sense 
thatitis oxpressly forbidden. But since the 
reason for the prohibition is to be sought in 
the subsistence of a relation with another, 
and notin the blood of the woman married, 
it should not, in any classification which 
aims at logical exactitude, be placed in 
the same category as those which are 
founded on incest. By 1660 A. D. the 
best Muhammadan legal opinion had express- 
ed itself very definitely in favour of regard- 
ing such marriages, as the one we are: 
dealing with, to be fasid only. This opi- 
nion seems to us to be founded upon the 
only intelligible, universal principle, upon- 
which the Courts could deal with marriages - 
some of which must be absolutely void, while 
others would only be relatively void, or 


Vol, XXXIX) 
KESHO PRASAD SINGH V., TRIBHUAN, 


invalid, That principle, as-we have stated, is 
that the test and the only test to be applied 
is whether the woman in question is per- 
manently or only temporarily haram. -In 
every case of the kind the woman in 
question must be haram, and the difficulty 


is to deside when, although karam, she 
has in fact married a. man and the 
marriage has been consummated, it is to 


be treated as absolutely void without any 
legal consequences at all, and when it is 
to be treated as bad indeed in inception, 
yet capable of having legal consequences. 
“We see no other ground upon which such 
a decision can be based with the certainty 
that it will be uniform and consistent and 
applicable in every case of doubtthan the 
permanence or otherwise of the probibition. 

Jt is true that in the case before us, 
considerations in favour of placing the 
marriage in one or the other category may 
sa overlap each other as to make it hard 
to feel that the entire position is logically 
unassailable. But as contrasted cases diverge 
further from the point at which, in the 
present instance, they meet and seem to 
interpenetrate, the applicability of the test 
becomes more and more apparent and its 
use more efficacions. 


Taking the whole current of authority 
and the general trend of informed thought 
on this subject, it points clearly to some 
such distinctions having always been re- 
cognized by the Muhammadan Law. Where 
that is so and a particular case on the 
borderland of such distinctions, to which 
it may be doubtful whether they ean be 
applied in the ordinary way, arises, surely 
the Courts would be well advised to accept 
the authoritative statement of the law as 
it was then understood by the authors of 
the Fatawa-i-Alamgiri, It is impossible to 
say that that statement conflicts with the 
textual authority of the Kuran, Speaking 
generally, it appears to us to harmonize 
with the course the law took during the 
intervening period, and to be in consonance 
with the soundest practical principles. It 
has the support of such a great modern 
text-book writer as Baillie. The eighth 
chapter of his first book appears to us to 
reach conclusions by unanswerable reasoning, 
and while those conclusions may be his 
own, they are the conclusions of a writer 
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of profound knowledge intimatefy versed 
at first hand with all the best writings 
of Muhammadan lawyers. The modern 
Muhammadan text-book writers, Ameer Ali, 
Tyabji and Abdur Rahim, are in sub- 
stantial agreement. All authority appears 
to us to point one way. Against this is 
nothing but the judgment of the Calcutta 
High Court in Arzuwnnissa’s case (1) and 
after having given it and the materials 
upon which it avowedly rests our most 
careful and respectful attention, we find 
ourselves wholly unconvinced by its reason- 
ing and unable to agree with the law it 
lays down. 


The result is that the decree of the 
lower Court must be varied by declaring 
that the plaintiffs are together entitled to 
a five-eighth share in the estate of 
Hassamkhan and they do obtain that share 
by partition of the plaint land. The mesne 
profits awarded must be increased -pro- 
portionately to Rs. 375 and Rs. 125 a 
year until possession for future mesne pro- 
fits from the defendant No. 1. The plain- 
tiffs are entitled to three-fourths of the costs 
throughout. 


- Appeal allowed ; Decree varied, 


PATNA HIGH COURT. 
Appeals FROM APPELLATE Dscrers Nos. 512, 
514, 574, 939 anp 985 or 1914. 
February 9, 1917. 
Present:—-Mr. Justice Mullick and 
Mr. Justice Jwala Prasad.’ 
Maharaja KESHO PRASAD SINGH— 
PLAINTIFP—APPELLANT 

l VETEUS 


TRIBHUAN AND OTHERS— DEFENDANTS — 


RESPONDENTS, 

Bengal Tenancy Act (VIII B. C. of 1835), s.52-—Rent, 
fair and equitable, settlement of—Appeal, second, whether 
lies Previous measurement, proof of, whether necessary, 

A second appeal lies to the High Court against a 
decision of the Special Judge settling a fair and 
equitable rent under section 52 of the Bengal 
Tenancy Act. [p. 612, col. 2.) 

Jnanada Sundari Chowdhurani v. Abdur Rahman 
Bhatia, 33 Ind Cas. 148; 23 O. L. J. 281; 20 ©. W.N. 
428; 43 O. 603, relied on, 
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Ina proceeding under that section the question 
for determination is; whether’ the tenant holds upon 
a consolidated jama or whether the original contract 
between him and the landlord was one for a certain 
areg at a certain rate per bigha. JE the tenant can 
succeed in showing that the jama was a consolidated 
jama, then the'landlord is not entitled to claim any 
enhanced rent upon the additional area. If, on the 
contrary, the landlord can show that the contract bet- 
ween him and thë tenant was for a particular area at 
so much-per bigha, then if thé tenant is “found to be 
keeping more land than he was last paying rent for, 
the landlord is entitled to succeed under section 52 of 
the Bengal Tenancy Act, having due regard always 
to ae in the standard of measurement. [p. 612, 
co. 2] 9 °° +! 

‘Itis not incumbent upon the landlord to show 
either that there had been an actual measurement 
in consequence of which the last rent was fixed or 
that there is a practice of measurement in the local 
area eet which the holding’ is situated. [p. 612, 
col, 2 


Appeals from decisions of the 
Judge, Shahabad. ` ` 

Messrs. Krishna Sahay, Sushil Madhab 
Mullik and ‘Nirsu. Narayan Singh, for the 
Appellant: 

“Mr. Lakshmi 
Respondent. 


Special 


Narayan Singh, for the 
JUDGMENT. 

Mctuick, J. — Appeal No. 85 of 1914 arises 
out ‘of Appeal No. ~4 6 before the Special 
Judge of Shahabad. 

It appears that Maharaja Kesho Prasad 
Singh “òf Düumráon riade an application for 
settlement of fair and equitable rents under 
section 105 of the Bengal Tenancy Act 
before the Assistant Settlement Officer, The 
case of the tenants with whom we are now 
dealing was considered in Suit No. 268 by 
the Assistant Settlement Officer and the 
principle issues framed by him were: (1) 
Whether the defendants or any of them do 
really hold any land in excess of that for 
which they pay rent? (2) Whether the hold- 
ings of defendants or any of them were 
determined ' ‘previously by aby measurement? 
If so, by what standard? (3) Is there any 
practice in plaintiff’s estate to settle lands 
with tenants after measurement? The tenants 
also set up a claim to being razyats at fixed 
rates and denied “that the landlord was 
entitled to aby ‘anhancement under section 
30° (by of ‘the Bengal ‘Lenariy Act. We are 
not coticerned with the finding of the Settle- 
ment Officer that the tenauts were vecupancy 
raiyats, for it is admitted’ here that they 
occupy that status. “Wa ‘are “also ‘not con- 
gerned with the question whether any en- 
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hancement was properly allowable under 
section 30 (6) of the Bengal Tenancy Act. 
Then as to the question whether a second 
appeal lies in reference to an enhancement 
under section 52, a conclusive answer has 
been given by a Fall Bench of the Caloutta 
High Court in the case of Jnanada Sundart 
Chowdhurani v. Abdur Rahman Bhatia (1). I 
concur with the judgments ‘delivered by the 
learned Judges at that Full Bench and con- 
sider that a second appeal does lie in a matter 
of this kind. 

We now come to the merits of the case. 
The learned Settlement Officer found against 
the landlord upon the three issues which 
I have just recited. That decision wasup- 
held by the Special Judge. The present 
appeal is preferred by ‘the landlord. The 
question for determination is whether the 
tenant holds upon a consolidated jama or 
whether thé original contract between him 
and the landlord was one for a certain area 
at a certain rate per bigha If the tenant 
can succeed in showing that the jama was 
a consolidated jama, then the landlord i is not 
entitled ‘to ‘claim any enhanced rent upon 
the additional area. If, on the contrary, the 
landlord can show that the contract between 
him and the tenant was for a particular 
area at so much per bigha then if the tenant 
is found to be keeping more land” than he 
was last paying rent for, ‘the Jandlord is 
entitled to ‘succeed ‘under section 52 “of the 
Bengal Tenancy Act, having “due regard 
always to ‘differences in the standard ‘of 
measurement. This is a simple issue, but 
the learned Special Judge in the Courtebelow 
has considerably ‘obscured it i in his judgment 
what his precise findings are. There appears 
to have been an impression in his mind 
that if was incumbent’ upon the landlord to 
show either that ‘there had been an ‘actual 
measurement in consequence of which ‘the 
last rental ` was fixed, or that there is a 
practice of measurement in the local area 
within which the holding i is situated. I have 
had occasion before to dissent from this 
view of the law and I am still of the opinion 
which | ex pressed in ‘another case between the 
samo landlord aud certain other defendants, 
nately, i in Appeal from Appellate Decree No. 


(1) 33 Ind. Cas, 148; 23 ©. L, J. 281; 20 0. W. N. 
428; 43 G, 6C3, 
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2669 of 1913, In ` my opinion it is not 
inetimbeuit upon the landlord to prove that 
there was an actual measuremént or that 
there has been a practice of méasurément. 
If the latidlord can show that by contract 
bet ween him and the’ tenants it was agreed 
that a certain rental at a certain rate per 
bigha was to be‘paid for a certain area, then 
he is entitled to apply under section 52, 
Bengal Tenaney Act, even if that aran are 
agreed upon without any actual measurement 
or a practice of measurement within the 
perguna, 

The learned Special Judge appears tọ me 
to have misdirected himself and the whole 
of his judgment is vitiated by this mis- 
direction. 

It appears that the landlord in the. Court 
_ below produced a series of jamabandis, in 
“some of which itis recited that the tenants 
hold 4 certain area at a. certain rate per 
bigha. It ig contended | that there are also 
some receipts. of recent times in. conformity 
with these documents. The learned Special 
Judge does not find that these jamabandis 
are not genuine. If he had so found there 
would have bégn an end to the plaintiff's 
cage. But he Says that. thie jamabandis cannot 
be relied upon because the landlord has 
failed to, _prove that they „were based on à 
measurement alleged to have taken place i in 
1271 F, 8. In my opinion this is clear mis- 
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directi ion. 


The jamabandi of 1272, if it recites, a 
certain. rent for a certain arga ata certain 
rate per bigha, is evidence of Gi contract, and 
the fearned Judge must take that evidence 
into consideration with the other evidence 
in thé case and „determine whether the 
teridnoy was preated on a consolidated rental. 
The landlcrd may ask the Judge to find on 
the strength of the jamabandi that the 
original contract was that the rent would 
vary with the area. If upon a consideration 
of the evidence adduced by the landlord the 
Judge declines to believe this and he finds 
that notwithstaridirig the jamabandi and the 
rent receipts the tenant has succeeded in 
showing, that the original jama was a con- 
solidated one, then the landlord cannot 
succeed. , It is not clear what the learned 
Special Judge's Gndings really are. He does 
not „clearly, find, that there was no measure- 
ment in 1271 F S. He does not clearly 
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find whether he disbelieyes ‘the samabandis 
of 1272; he says that whether the jamabandis 
of 1272 wereor were not based upon actual 
measurement they were certainly never 
operative. Tt ig not understood what „the 
learned Judge means by this. If he means 
that the jamabandis are the landlord’s papers 
and as such he is not inclined to place 
much reliance npon ‘them and that the 
evidence on the side of the defendants shows 
that. the original tenancy has continued on 
a sonisolidated jama, then the learned Judge 
must clearly say so. The appeal, therefore, 
will be decreed. The judgment of the learn- 
ed Special Judge will be set aside and the 
appeal will, be re-heard by him in the light 
of the observations now made. Hach party 
will bear his own costs, Neither party will 
be allowed to call further evidence. 


With regard to Appeals Nos. 512, 514, 
074 and 939 the same remarks apply. In 
these appeals nobody appears for the respond- 
ents, These appeals also will be decreed 
and the cases will be re-heard by the learned 
Spécial Judge on the materials on the record, 
In none of these appeals will the parties 
be allowed to adduce further evidence. 

JwaLa Prasad, J.—I agree to the order 
proposed by my learned brother. 

Appeals allowed; Cases remanded. 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
STOND O1vin APPEAL No. 115 or 1916. 
= February 14, 1917. 

Present:—Mr. Lindsay, J, C.. 
BALWANT SINGH AND OTHERS— 
PLAINTIFFS — APPE LLANTS 

VENSUS | 
SARDAR SINGH AND OTHERS _ 
. Derenpantrs—Responvents,, . ` 
U. P. Land Revenue Act (IIT of 1901), ss. 233 (k), 107, 
1ll—Partition papers recording certain lands as 
subject to mortgage—Suit for declaration that land 
is not subject to mortgage, maintainability of ~ 
Jurisdiction, of Civil Courts... 
An entry in the revenue records made during 
partition proceedings to the effect that certain land is 
subject to a mortgage, is no bar to the maintainability 
of asuitin the Civil Courts for a declaration that 
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the persons entered -in the revenue papers as mort- 
gages have no mortgagee rights in the land. [p. 617, 
co 

` Jagan Nath Parshad v. Ram Duit, 11 Ind. Cas 531; 
14 0. 0, 153; Tirbent Sahat v. Gokal Prosad, 9 Ind. Cas. 
475; 33 A. 440; BA, L: J. 244, distinguished. 

Jagdish Prashad V. Chimman Lal, 6 Ind. Cas. 107, 
relied upon. 

Though 4 mortgagee may for fiscal purposes of the 
revenue law ‘be freated as a proprietor, a question 
relating to mortgagee rights cannot be treated as a 
question of proprietary title. [p. 616, col. 2.] 

Appeal, against the decree of the Dis- 
trict Judge, Lucknow, dated the 10th March 
1916, reyersing that of the Sub- 
ordinate Judge, Unao, dated the 9th June 
1918. 

” Babu ‘Bisheshwar Ni ath, for the å ppellants. 

-= Babus .Ram Bharose Lal and Ishwari 
Prasad, for the Respondents, . 

JUDGMENT.—Tbe question to be de- 
termined in this second appeal is whetber 
the lower Appellate Court was right in hold- 
ing that the suit brought by the plaintiffs- 
appellants was not entertainable in a Civil 
Court by reason of the law enacted in 
section 233, clause (k), of the Land Revenue 
Act (U. P. Act IIT of 1901). This section 
reads as follows:— 

“233. No persor shall institute’ any svit 
or other proceeding in the Civil Court 
with ‘respect to any of the following mat- 
ters:— 

(A) partition or union of mahals except 
a8 provided in sections 111 and 112.” 

These last two sections, to which it is 
necessary to refer in order to understand 
the extent to which the jurisdiction of 
the Civil Courts is taken away by see- 
tion 238, relate to the determination of 
questions of proprietary title raised in 
Revenue Courts in the course of proceedings 
taken under Chapter VII of the Land Revenue 
Act for the purpose of obtaining the partition 
and union of mahals. 

According to section 111, if a recorded co- 
sharer makes an objection to the application 
made by another co-sharer for partition 
on some ground which involves a question 
of proprietary title which has not already 
been decided by acompetent Court, the 
Collector may follow one of three courses. 
He may decline. to grant the application 
for partition until the question in dispute 
has been determined by a Court having 
jurisdiction: or he may call upon any party 


"to the case to institute within three months: 
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a suit in a Civil Court for the purpose 
of having .the question decided: or lastly 
he may enquire himself into the merits of 
the question raised. If he elects to take 
the third course this, decisionis treated as 
the decision of a Civil Court and is ap- 
pealable to the District Judge or the High 
Court in accordance with the law regulating 
the forum of appeals from the decrees of wave 
Courts, 


It follows, therefore, that questions in- 
volving proprietary title raised in the course 
of partition proceedings may be dealt with 
by the Civil Courts in two ways. They 
may come before those Courts in the exer- 
oise of original jurisdiction, either if the 
Collestor declines to proceed with the ap- 
plication for'partition till the dispute regarding 
proprietary title is determined, or if he 
directs one or other of the parties to file a 
suit with the object of having the dispute 
decided: or they may come before the Civil 
Courts in the exercise of their appellate 
jurisdiction if the Collector sits to try the 
question as an original Civil Court. 


-Accordingly it must be taken that with 
respect to questions of proprietary title raised 
in the course of partition proceedings the 
general jurisdiction of the Civil Courts is 
curtailed: they can only deal with them 
either originally or by way of appeal in 
accordance with the line of action taken by 
the Collector under section 111, sub-section 
(1), clauses (a), (b) and (c), with respect to 
the question when it is raised before him. ` 

The question, it is to be noticed, must be 
one involving “proprietary title.” 

To come now to the facts of the present 
case. It appears that the fonr plaintifs 
are the sons of one Pahlwan Singh. The 
first and second defendants are sons of Baji 
Singh, who was Pahlwan’s brother. The 
third defendant Musammat Lachman Kuar 
is the widow of another son of Baji Singh. 
At the time of the first Regular Settlement 
Pahlwan and Baji “were co-sharers in a 
village named Makhi, which was held in 
bhayachara tenure. 

Inthe year 1907 a perfect partition of 
this village was carried out by means of 
proceedings in the Revenue Court to which 
the plaintiffs and defendants in the present 
suit were parties. Several new mahals were 
made and one of these, Mahal FPalwant 
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Singh, was allotted to the plaintiffs alone. 
The area of the maral so allotted was 
defined in the partition papers to be 236 
bighus 8 biswas and 17 biswansis, and it was 
recorded that out of this area 281 brghas 
3 biswas and 11 biswansis were subject to 
mortgages in favour of the present defend- 
ants. No particulars of the mortgages are 
to be found in tbe partition record: all we 
have is a statement of the names of the 
mortgagors andthe mortgagees and of the 
area, held in mortgage. 

In the year 1910 it is said that the 
defendants put certain of their mortgages 
in suit and asked for foreclosure. The suit 
was compromised with the result that the 
present plaintiffs redeemed mortgages which, 
it is admitted, covered 252 bighas 13 biswas 
9 biswansts out of the area of 281 bighas 
odd specified above: The difference between 
these two areas comes to 27 bighas 19 biswas, 
2 biswansis and the case for the plaintiffs 
now is: that they holdthis latter area free 
of mortgage. They say that the mortgages 
redeemed in 1910 were the only mortgages 
‘affeating the area of the mahal assigned to 
them in the partition: that the entry in the 
revenue papers made in accordance with 
the orders in the partition case 1s erroneous 
and that they are entitled, notwithstanding 
this entry, to have it declared that the 
defendants 
with respect to the 27 bighas odd in suit. 
On the other hand, the defendants seek to 
conclude the plaintiffs by the record of the 
partition proceedings. They say that it 
was decided atthe time of partition that 
their rights as mortgagees extended over the 
area of 281 bighas odd. They claim that 
the question of the extent of their mort- 
gagee rights was a question of proprietary 
title. That it was settled in the Revenue 
Court at the time of partition. That the 
decision has become final and that the suit 
is barred by section 233 (k) of the Land 
Revenue Act. 

The lower Appellate Court has dismissed 
the plaintiffs’ suit, holding that the suit 
is so barred. In my opinion this decision is 
erroneous. 

- The learned Jndge was referred to certain 
rulings [Jagan Nath Parshad v. Ram Dutt (1) 
and Tirbent Sahai v, Gokal Prasad (2)], which 

A 3) 11 Tad. Oas, 581; 14 O. O. 168, 

te 9 Ind. Oas. 475; 83 A. 440, 8A, Dds 24% | 


have no rights as mortgagees. 
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lay down the proposition that a Civil Court 
has no jurisdiction to go behind the ulti- 
mate allotment of lands at a partition. It 
has even been held that where such an 
allotment has been incorrectly made, a.Civil 
Court cannot interfere to rectify the mistake. 
It was argued before the learned Judge 
that these decisions relate only to lands 
which are divided according to the pro- 
prietary title under which they are held 
and that they do not declare that the de- 
cision of a Revenue Court as to the exist- 
ence or extent of mortgagee rights at the time 
of making a partition ig final and cannot be 
challenged in a Civil Court. With regard 
to this argument the Court below refers 
tə section 107 of the Land Revenue Act, 
which provides that when a share is in 
possession of a mortgagee no application 
for partition to either mortgagor or mort- 
gagee shall be entertained unless both have 
joined in the application. From this the 
learned Judge concludes that a mortgagee 
in possession is a necessary party to partition 
proceedings; and that the purpose of his 
so being made a party is to have the 
extent of his mortgagee rights defined in 
the partition proceedings: he is, it is said, 
entitled to see that his rights are properly 
set out. He has a right to have his ob- 
jactions heard and once those objections are 
decided he is bound by the result. Iam 
unable to agree with the interpretation of 
section 107 of the Land Revenue Act. 


To begin with it enunciates a rule which 
applies only to the case of the person who 
comes to the Court and asks for partition, 
if the person who asks for partition is a 
co-sharer whose property is in the possession 
of a mortgagee his application for partition 
will not be ertertained unlessthe mortgagee 
joins in it. but take the case ofa village 
owned by three co-sharers A, B and C., 
The share of O is mortgaged with possession 
to D. The law (section 107) does not say 
that if A asks for partition he cannot have 
it without making D a party to his ap- 
plication and obvionsly so: for in what 
way does it concern A whether C has 
mortgaged hig share with possession? 4, 
as a co-sharer in the joint property, has 
a right to have his share divided off and 
that right cannot in any way be controlled 
or restricted by the dealings of another co- 
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harer with his own share. It cannot, there- 

fore, be maintained that anything that is 
said in section 107 renders it necessary 
that in all cases the mortgagee in possession 
must be made a party to proceedings for 
partition. And further it is to be observed 
that there is nothing in Chapter VII of 
the Land Revenue Act to indicate that it 
is the duty of a Revenue Court in making 
a; partition to ascertain and record the 
existence or extent of mortgagee rights: 
that is to say, it is in no Way necessary, 
for the purpose of ascertaining the shares 
of the co-proprietors and for dividing them 
off, to take into consideration the fact that 
one of the co-sharers has made a mortgage 
of his interest with possession. To return 
to the illustration given above, it is clear 
that the extent of the shares of A and B 
cannot in any way be affected by the circum- 
stance that C has made over possession of 
his share to a mortgagee. The areas to be 
given to them on partition have to be ascer- 
tained with reference to the proportions 
which their respective shares bear to the 
whale they cannot be increased or diminished 
in, any way by reason of the fact that C 
has made a mortgage of his share and 
necessarily the result is that the remaining 
area bas to be awarded to the third co- 
sharer O. In other words, division must 
be made upon the basis of the extent of 
the proprietary title of each of the co- 
shayers, and that proprietary title still exists 
although the property to which it relates 
hag been made the subject of a mort- 
gage. 

It is impossible, therefore, to hold that 
for the mere purpose of dividing the joint 
property of co-sharers it is necessary to make 
the mortgagee in possession a party. But 
in carrying out a partition of reyenne- 
paying property there is something else to 
` be done besides the allotment of shares to 
the various co-sharers, and that is the 
distribution of the Government revenue over 
the several portions into which the mahal 
is divided. This duty is imposed upon the 
Collector by section 130 of the Land Revenue 
Act. And it is in connection with this opera. 
tion that the interest of a mortgagee in posses- 
gion has to be considered. For the purpose 
of ‘the liability to pay the revenue the law 


regarda the mortgagee in possession as being 
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upon the “same footing as a proprietor. 
Section 142 of the Land Revenue. Act lays 
down that all the proprietors of a mahal are 
jointly and severally responsible to Govern- 
ment for thé revenue for the time assessed 
thereon and the explanation added to the 
section shows that the term “proprietors” 
includes a mortgagee in possession. What- 
ever may be the arrangement between the 
mortgagor and mortgagee under their con- 
tract, the revenue law insists that the-mort- 
gagee who takes possession is primarily 
responsible for the payment of the Govern- 
ment.demand. Bearing this fact in mind 
it is not difficult to ascertain the meaning 
of the provision contained in section 107 of 
the Act. The co-sharer who applies for 
partition is out of possession. The liability 
to pay the Government revenue due in 
respect of his share has been transferred to 
the mortgagee in possession and the law as 
contained insection 107 means nothing more 
than this, namely, that a co-sharer who for 
the time being has divested himself of 
liability to pay the revenue is not to be 
permitted to ask for a partition which will 
involve the division of an existing joint 
liability which for the time does not affect 
him. If he wants to have this division 
made he must get the mortgagee in pns- 
session to join and agree to accept the 
liability for revenue in another form. 

It does not at ‘all follow from these pro- 
visions of the revenne law that a mort- 
gagee is a proprietor and that a question 
relating to mortgagee rights is the same 
thing as a question of proprietary title, 
though in the course of the argument§ it 
was contended on behalf of the respondents 
that such was the effect of the revenne law. 
The contention is untenable; a mortgagee is 
not a proprietor and that is all there is of 
it. He may for the figcal purposes of the 
revenue law be treated asa proprietor, but 
that is quite another matter, 


It is clear to me, therefore, that there ia 
nothing in the revenue law which barred 
the entertainment of the present suit by a 
Civil Court. The fact that in the course 
of the partition proceedings it was recorded 
that nearly the whole of the appellants’ 
mahal was held in mortgage by the defend- 
ants does not give rise to any inference 
that any question of proprietary-title, in the 
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proper sense of that expression, was either 
raised or decided. 

I have not thought it necessary so far 
to cite any authority in support of the 
view of the law which I take but I may, I 
think, usefully refer to a decision of a 
Bench of the Allahabad High Court report- 
ed as Jagdish Prashad v, Chimman Lal (3). 
The facts of that case are, of course, different 
from those I have to deal with here but I 
agree with what is said in the following 
passage of the judgment to be found at page 
110 of the report:— 

“It seems clear to us that the question 
of the existence or otherwise of a mortgage 
charge upon particular property is not one 
which Legislature intended to be deter- 
mined in the course of partition proceedings. 

All we'have to decide is whether 
a Andine by an Assistant Collector that a 
person claiming to be usufructuary mort- 
gagee of a particular share either is oris 
not in possession of the same, is one which 
determines a question of ‘proprietary title’ 
within the meaning of section 111 of the 
Land Revenue Act...... Weare of opinion that 
it is not.” 


Lastly with reference to those oases 
which decide that a Civil Court cannot 
. entertain a suit which might result in the 
disturbance of shares allotted by a Revenue 
Court. at the time of the partition, it is to 
be observed that the declaration granted by 
the Court of first instance in this case ‘in 
no way disturbs or could disturb the divi- 
sion of the lands made at the time of partition. 
The atea now in dispute must remain in any 
event where the partition proceedings placed 
it, that is to say, inside the mahal which was 
assigned to the plaintiffs. 

Accordingly I allow the appeal, set aside 
the order of the Court below and direct that 
the appeal be now heard and decided on the 
merits. Costs here and hitherto will abide 
the result. 

I may observe here that I do not say 
that the fact that the record was madeas 
it was at the time of partition is not evi- 
dence upon which the defendants may rely 
in support of their case that they are mort- 
gagees of an area of 281 bighas odd of the 
plaintiffs’ mahal. It isevidence to which, no 


(3) 5 Ind. Cas. 107. 
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doubt, the learned Judge will attach due 
weight having regard to all the circumstances 
in which the record came to be made. All 
I mean to decide is that the fact that there 
is such an entry in the village papers based 
upon what took place at the time of partition, 
does not debar the plaintiffs from resorting to 
the Civil Court to seekthe relief they ask 
for, 
Appeal allowed; Oase remanded. 


PUNJAB CHIEF COURT. 

SECOND Civit APPBAL No 1527 or 1914, 

April 3, 1917, 
Present: —Mr. Tas Shadi Lal and 
Mr. Justice LeRossignol., 
MOHAMMAD AMIN—Derenpanr— 
APPELLANT 
VETSUS 
CHIRAGH BEG AND OTRERS—PLAINTIEPS— 

RESPONDENTS, 

Limitation Act (IX of 1908), s. 12 (2), (8)—Time 
spent in obtaining copy of decree, exclusion uf—Decree 
drawn up in English—Copy obtained in vernacular— 
Practice, 

Where the decree of the first Court was drawn up 
in English, but the appellant obtained a vernacular 
copy of the decree and filed it along with the memo- 
randum of appeal in thelower Appellate Court: 

Held, that the time spent in obtaining the verna- 
cular copy could not be excluded in computing the 
period of limitation for the presentation of the 
appeal, inasmuch as the practice of the lower 
Appellate Court required an English copy of the 
decree to be filed with the memorandum. [p. 619, 
col. 1.] 

Second appeal from the decree of the 
Divisional Judge, Sialkot, dated the 2nd 
April 1914, affirming that of the District 
Judge, Sialkot, dated the 29th January 1913, 
decreeing the claim. 

FACTS of the case appear from the judg- 
ment, 

Messrs. Zafrulla Khan and Gulab Din, for 
the Appellant. 

Mr. D. O. Ralli, for the Respondents, 

[Sgap Lan, J.—Mr. Ralli, how do you 
support this judgment? | 

Mr. Raliz.—I rely upon Thana Mal yv. Musam- 
mat Nihalt (1). In that case Sir Meredyth 
Plowden held that the question whether 
two periods should be allowed was a question 
of fact and that no second appeal lay, It wag 


(1) 6 PVR. 1894, 
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a question* of discretion with the lower 
Appellate Court. 

[Snan Lat, J.—Raman Chetti v. Kadirvalu 
(2) is against you. Appellant is entitled to 
both the periods. There is no question of 
discretion. Itis his right under section 12 
(3) of the Limitation Act. | 

My contention is that your Lordehips can- 
not go behind the finding of the Divisional 
Judge. Bat if your Lordships are inclined 
to do so, I would ask your Lordships not to 
allow the period spent in obtaining a vernacu- 
lar copy of the decree. It was unnecessary. 

Again, the memorandum of appeal was 
returned to the appellant for refiling within 
three days with an English copy of the decree. 
He obtained a copy within one day, but did 
not re-file the appeal till three days afterwards. 
This period should also be disallowed. 


. Mr. Zafrulla Khan.—1 am entitled to both 
the periods, Raman Ohetit v. Kadirvalu 12), 
Din Dayal v. Rameshar(3), Rajani Nath Kapali 
y. Kali Mohan Das Kapali(4), section 12 (3) of 
the Limitation Act. 

[Swap Lat, J.— Assuming that you are 
right there, are you entitled to exclude the 
period spent in obtaining a vernacular copy 
of the decree? | 

The lower Appellate Court has come to 
no finding on that point. It evidently did 
not sonsider it of any importance, 

_{Suapt Lat, J.—But respondents 
support the decree on that point. | 

Appellant was not bound to file an English 
‘eopy. The language of the Court is Urdu 
under section 137 of the Civil Procedure Code. 

[Saapt Lat, J.— What is the practice? | 

The practice is to file an English copy where 
the decree is drawn upin English. But that 
is a rule for the convenience of the Oourt. 
The appeal was properly presented on April 
93rd. I am entitled to the exclusion of the 
period spent in obtaining the vernacular copy. 

[Swap Lat, J—You subsequently applied 
for an English copy. | 

That was merely for the convenience of 
the office. I cannot be made to suffer for that. 

[Suap Lat, J.—Why did you not re-file the 
appeal at once after obtaining the English 
copy? 


(2) 8M. L. J. 148. 
(3) 28 Ind. Cas. 866; 2 O. L. J. 159; 18 O. O. 74, 


(4) 88 Ind. Cas. 66; 216. W. N. 217, l 
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The appeal was properly presented on 28rd 
April. I was not bound to re-file it within 
any special perioa. But as a matter of fact 
I re-filed it on the day fixed by the office. 
There is a note by the office “to be re- 
filed on the 28th.” It was re-filed on the 
28th. 

[Suav1 Lat, .—You obtained the English 
copy on the 25th. | s 

Yes. Very probably the 26th and 27th 
were holidays.* - 

[Sumani Lar, J.— We cannot go into that. | 


JUDGMENT .—The only question for the 
determination in this second appeal is whether - 
the learned Divisional Judge was right in 
dismissing the appeal preferred by the defend-. 
ant to his Court as barred by time. The 
judgment of the Court of first instance was 
delivered cn the 29th January 1913 and tke 
appeal was instituted on the 23rd April 1913. 
It appears that the appellant-made an appli- 
cation fora copy of the decree on the 30th 
January 1913 and obtained it on the 10th 
February. On the 20th March 1913 he 
applied for a copy of the judgment which was 
supplied to him on the 3lst March. Now the 
learned Judge of the lower Appellate Court. 
refused to exclude the two periods of twelve 
dayseachin computing the period of limitation 
prescribed for the appeal on the ground that 
the two separate periods were not requisite’ 
for obtaining the copies and thatthe appel- 
lant could have obtained both the copies 
within a single period of twelve days. 


It bas been held by the Madras High Court 
in Raman Chetti v. Kadirealu (2), that an 
appellant is entitled toa deduction of the 
time taken up in obtaining a copy of the 
judgment and also of the time taken up 
in obtaining a copy of the decree, if the two 


periods do not overlap each other, and 
where they do overlap the time over- 
laped should be excluded only once. To 


the same effect are the judgments in 
Din Dayal v. Ramesh.r (8) and Rajani 
Nath Kopali v. Kali Mohan Das Kapali (4). 
On the other hand, this Court has held in 
Thana Mal v. Musammat Nthali (1) that the 
question whether the two periods, when non- 








*Asa matter of fact the Court was closed on the 
26th and 27th of April 1918——Hd, , ` 
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-~ concurrent, should or should not be! allowed 
depends upon the sircumstances of each case, 
and that the decision of the lower Appellate 
Court that in a particular case both the 
periods were not requiste cannot be impeached 
in second appeal. We, however, consider it 
unnecessary to determine the question, 
because it appears that though the decree 
of the first Court was drawn up in English 
the appellant obtained a copy of only the 
vernacular decree, ond he cannot, therefore, 
ask the Court to deduct the period required 
for obtaining a copy which was wholly 
unnecessary. The learned Counsel for the 
appellant admits that the practice of the 
Court requires an appellant to file a copy 
of the English desree and there can be no 
manner of doubt that the appellant, who 
is himself a legal practitioner, was fully 
acquainted with this practice. It further 
appears that the memorandum of appeal was 
returned to him for filing a copy of the 
English decree, and that though he obtained 
that copy on the 25th April, it was not until 
the 28th April tbat be re-filed the appeal. 
No explanation of this delay of three days 
has ever been offered, and. in the circum. 
stances it cannot be said that the appellant 
is entitled to any extension of time. 

For the aforesaid reasons we decline to 
interfere and dismiss the appeal with gosts. 
<- Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrses Nos. 430 
AND 431 oF 1915. 
Preseni:—-Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice 
N. R. Chatterjea. 

QO, E. GREY, OFFICIAL TRUSTEE or 
BENGAL— APPELLANT 

versus 
In No. 480 or 1915 
Tur SECRETARY or STATE ror INDIA 
In COUNCIL— RESPONDENT 
In No. 431 or 1915 
BAGABUTTI LAS SEAL AND OTHERS— 


Oprositp PARTY— RESPONDENTS. 

Land Acquisition Act (I of 1894), s 23—Pazar, 
acquisition bf-—Valuation, mode of-~ Compensation, basis 
ef. 


When a bazar (market) is acquired under the Land 
Acquisition Act, the claim of the proprietor ought 
not merely to be treated upon the rental basis, but 
should be based upon the permanent rents received 
from the shops in the bazar and also on the loss of 
earnings in respect of profits from toils received from 
people who come to the bazar with baskets, such 
profits varying according to the number of baskets 
brought by the sellers to the bazar. [p. 820, col. 2. ] 

The proper form in which the claim of the proprie- 
tor of a bazar ought to be put and dealt with pointed 
out. [p. 621, col. 2.] 

Where a bazar was liable to competition from a 
rival bazar which might be started in the neighbonr- 
hood, thus diminishing its Income, and its profits 
were not dependent solely upon permanent rents 
of the shops held in it but were also based upon the 
fluctunting element of tolls realised from people who 
came tothe bazar in varying numbers with baskets 
for the purpose of selling their articles: 

Held, that the valuation of the bazar at 
18-2/1 3 years’ purchase was fair and proper. [p. 621, 
col. 2, 


Appeal against the decree of the Special 
Land Acquisition Judge, 24-Perganas, dated 
the 15th September 1915. 

FACTS of the case appear from the sadis 
ment, 

Mr. Donough (with him Babus Surendra Nath 
Roy and Satyendra Nath Roy), for the Appel- 
lant, referred to section 557 (b), Calcutta 


. Municipal Act (III of 1899 B.C.), Secretary of 


State v. Belchambers (1), Harish Chunder 
Neogy v. Secretary of State (2). 

Babu Ram Chandra Mitra, for the Respond- 
ents in Appeal No 430, referred to section 
23 (1) of the Land Acquisition Act (I of 1894) 
and contended that the Collector’s award was 
final as no reference was made to the Civil 
Court. 


Mr. Donough, in reply.—It is not unusual 
to ask for 25 years’ purchase. 

[Sanperson, C. J.— It is not unusual to ask 
but it is unusual to obtain (Laughter) |. 

Babu Ram Ohandra Mitra referred to 
Rameswar Singh v. Secretary of State (3). 

Mr. CO. R. Das and Babus Broolal Ohakra- 
varti and Khitish Chandra Chakravarti, for 
Respondent No. 1 in Appeal No, 431, 


Babu Jegendra Nath Mukerjee, for Respond- 
ents Nos. 2,3 and 4. 

Batus Baidya Noth Tutt and Ehupendra 
Nath Ghose, for Respondent No. 5 


- (1) 98 C. 396; 3 C. L. J. 1€9; 10 C. W. N. £89, 
(2) 110, W. N. 875 
(B) E4 C. 470; 11O. W.N. GEC, TI. J, e69 
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. JUDGMENT. 

SANDERSON, C. J.—This is an appeal from 
the judgment of Mr. Duval sitting as the 
Special Land Acquisition Judge, by Mr. Grey 
who'ls the Official Trustee of Bengal acting 
as ‘the Trustee to‘the'estate‘of Manik Dal Seal, 
and the property which is‘the subject-matter 
of this valuation was used asa bazar. It cdm- 
Erised ‘two plots, one was 129 Maniktola 
Street, and the other was of Bethune Row. 
As regurds ‘the Manicktola Street land, 
part of it was held under a lease for twenty 
years commencing from 1910, the rent of 
which at the time of this au ao was 
Rs. 200 per month. By the ‘terms of the 
lease the rent would have increased in 1920 
to Rs. 225,and it would have remained:at 
Rs. 225 until the ‘termination of the lease in 
1930. That lease applied to 12 cottas of 
the plot No. 129 Maniktola Street. The 
other 10 coltas of that plot'are allezad tò 
have been the property ‘of "the Trustee. Ag 
regards the other plot No. 9 Bethune Row, 
the Trustee was a tenant-at-will, There was 
no tenancy agreement with regard to it, and 

a monthly rent of Rs. 34-6-0 was paid to two 


ne of people, the Dutts who were owners of - 


11/L6ths, and Narendra Nath Bose who wis 
the owner of the remaining 5/l6ths of thé 
plots. 


The Deputy Collector valued the land at 
a total value of Rs, 1,39,667. Then he 
added the amount of Rs. 70 odd in respect of 
a hut and additional compensation of 
Rs. 20, 960 odd, making a total of Rs, 1,€0,698 
odd. I ought to mention that he awarded 
nothing in respect of damages under clauses 
8, 4 and 6 of section 23 (1) of the Land 
Acquisition Act of 1894, The valiation was 
based upon thé net income of the market, for 
the yéars 1914 and 18-2/11 years’ purchase 
on that amount was allowed. 

The first observation which 1 wish to 
make about this case is,—whether it was the 
fault of those who put this claim beforé the 
Deputy Colléctor I cannot say; but it is eldar 
to me that the provisions of the Statute have 
not beén followed, and the result has béen 
that we have had-a sdnsiderable amotint of 
trouble in dealing with the case, which wculd 
have been avoided if the provisions of the 
Statute had been followed. The largest 
claim in this oase is by the Trustee of the 
proprietors of the bazar, The profits ir 


@ . 


facts. 


respect thereef were based no doubt to some 
extent upon rents from shops in the ‘main 
building of the bazar, but they | were ‘also’ based 
upon tolls which were received from ‘people 
who came to the bazar, Such profits were ‘of 
a varying nature, because we were ‘told ‘that 
the tolls varied according , to the number of 
baskets brought by the sellers to the bazar; 
and, it must be obvious that the number of 
baskets and the numbers of people carrying 
them must vary from month to ‘month and per- 
haps from ‘day to day. Therefore, ‘the ‘nature 
of the Trustee’s claim ought not to be treated 
as upon a rental basis merely, and, further it 
seems that his claim, in whatever form it was 
put in the original application, must have been 
to some extent for loss of earnings in respect 
of the business which he was carrying ‘on in the 
bazar, Section 23 of the Act provides that i in 
determining the amount of compensation ' to be 
awarded for land acquired under the Aot the 
Court shall take into consideration * ‘first, tha 
market value of the land atthe date of the 
publication of the declaration relating there- 
to under section 6.. see ; then, fourthly, 

“the damage (if any) sustained by ‘the ‘person 
interested, at the time of the Colléctor’s s 
taking possession of the land, by reason. of 
the acquisition injuriously affecting his “other 
property, moveable or immovea le, in any 
other manner, or his earnings,” 


It was admitted by the Senior Government 
Pleader that the valuation bad not been made 
in accordance with the provisions of the Act, 
and this is obvious when we look at the 
The lessors of part of 129 Mauiktola 
Street have been awarded a sum based” upon 
the rent of thé préñises; 18-2/11, years’ pur- 
chase was given by the Deputy Collector, but 
the amounts awarded by the learned Judge, 
without the statutory additions, represént 
25 year’s purchasé of the rènt, paid in 
respect of part of 29 Maniktola Street 
at the titie of thé acquisition and | about 
25 years’ purchase of the Rs. 84-6- 0, the 
annual rent paid in respect of Bathune 
Row. These suis cofiiprisé the value of 
thé land except the small portion of 29 
Maniktola Street allegéd to belong to the 
Trustee, which by itself and apart from 
the adjoining land must be of little value. 
But the Trustee has been awarded by 
thé Deputy Collector Rs. 98,674-3 0, ahd 
by the learned Judgé Rs. 79;912, and 
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this has been awarded in respect of the 
value ‘of the land. This cannot be correct. 
This, sum, I assume, must be taken to 
represent the Trustee’s interest in the land 
and.loss of earnings caused by the acquisi- 
tion of the bazar. But the amount has 
not been arrived aton that basis, for the 
Trustee’ S claim was treated in the first 
instance on the same footing as the claim 
of “the owners of the land and the same 
number of years’ purchase was given, though 
the ‘nature of one claim was different from 
that of the other and though in one case 
the profits must have been of a fluctuating 
nature while in the other there was a 
fixed ‘and ascertained rent upon which the 
valuation was based. I have drawn atten- 
tion to this matter for two reasons, first, 
in the hope that what [ have said will 
have some effect upon the proceedings in 
future in land acquisition ‘eases and that 
the- claimants will endeavour to assist the 
authority by placing their claim in a 
proper form before the Collector; and also 
in the hope that the award may be made 
in accordance with the provisions of the 
Act. My second objeet is to point out 
that this case cannot be taken as a precedent 
for ‘other cases, bécause of the matters 
to: which I have already referred. Having 
said so much, I shall now proceed to deal 
with the case as well as I can. I may 
add that I am notat all certain that the 
proper course to adopt in this case would 
not have been to send the case back in 
order ‘that the award might be made. in 
the manner contemplated by the Act. 
But if we had done so, I quite see, as 
the learned Senior Government Pleader 
mentioned in the course ef his argument, 
that the parties would have been put to 
a considerable extra expense. Besides our 
opinion is that there is a considerable 
probability that the amount which would 
be, awarded to the Trustee would not 
exceed that already awarded to him and 
consequently we have endeavoured to make 
the best of the case that we can, and I 
think we have been able to-come to a 
final conelusion. upon it without sending 
it back to the Collector for a further award, 

Now, the firt point that the learned 
Counsel on behalf of the appellant made 
as that faking the valuation upen the 
basis upon which the Collector has dealt 


with this ease, a sufficient numbet of years’ 
purchase has not been allowed. Efe argued 
that at least twenty-five years’ purchase of 
the net profits ought to be allowed. I do 
pot think that that argument ought to be 
acceded to for these reasons, first of all I 
think that the bazar must be looked upon as 
of a somewhat unstable nature—it was liable 
to competition and as we have heard in 
the course of this case—in fact 16 was 
affected by competition from a bazar which 
was started in the neighbourhood and one 
year’s profits were thereby considerably re- 
duced and it is quite possible that the com- 
petition might be increased in future years 
and other bazars might be set up, and conse- 
quently the profits of such a business, as 
this, cannot be called a stable element. In 
addition to that,as I have already pointed 
out, the profits are not dependent solely 
upon the permanent rents of the shops in 
the main building but are based upon the 
fluctuating element of people who come to 
the bazar and the land adjoining the bazar 
in varying numbers, and with a varying 
number of baskets. Further, we have to 
remember, as regards the position of the 
Trustee, that he was holding part of the 
land under a lease which had 15 years 
to run, that he was holding 10  cottas 
only as owner subject to revenue payable 
to Government, and that as regards the 
secend plot he was a mere tenant at-will, 
from which he might be turned out after 
fifteen days’ notice. These reasons, to my 
mind, are sufficient to justify the Collector’s 
and the Special Judge’s conclusions, viz., 
that assuming the method adopted was 
applicable to this case, that 18-2/11 years 
were a sufficient number to take as the 
years of purchase. 

The negt point the learned Counsel took 
was that the amount which had been de- 
ducted in respect of the Municipal taxes 
for No. 129 Maniktola Street was not 
correct, and that the actual amount of taxes 
cught to have been taken and not the 
194 per cent. upon the figure Rs. 9,780. That 
was done in this case because the annual 
value had been reduced in consequence of 
the loss of profits which occurred in conse- 
quence of the competition which had arisen 
from the riyal bazar and, the case of the 
Trustee himself being that their profits would 
increase in the years to come, the learned 
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Judge thotght it only fair that the Municipal 
taxes ought not to be takenat the sam which 
had been fixed upon the reduced annual value 
of this land. I think he was right. There- 
fore, the second point taken by the learned 
Counsel fails. 1 think that exhausts the 
two points which were taken by the learned 
Counsel as regards the total amount, and 
the result of it is that in my judgment 
the appeal, as far as the total amount is 
concerned, fails. 

Then [come to the appeal as regards the 
apportionment (No: 431), 


The learned Judge has upset the apportion- 
ment arrived at by the Collector. The 
Collector had apportioned the amounts due 
to Bhagabati Das Seal, ard also the 
Dutts and Mr. Bose, upon the same basis 
as the one upon which he relied for the 
valuation of the total, namely, 18-2/llth 
years’ purchase. The learned Judge has 


gone into it more closely, and on the 
whole I think he was right. I take, first 
of all, plot No. 9 Bethune Row. The 


Collector had given Mr. Bose, the owner 
of that plot, in respect of 5/l6ths of 6 
cottas, Rs, 2,322, and the Duttsin respect of 
11/16ths of 6 cottas Rs. 6,208 making a total 
of Rs. 5,530. The learned Judge has come 
to the conclusion that the Dutts and Mr. 
Bose ought to have the whole of the 
amount which could be allocated to that 
plot, making a total of Rs. 10,179, with- 
out the statutory addition. That works 
out at about Rs. 1,700 per cotta. 


Now, having regard to the neighbourhood 
in which this property was situated and 
to the surroundings, I think ib would be 
hard for anybody to say that Rs, 1,700 
per cotta wasan excessive amount for that 
property, even though it had only a sinall 
frontage. Looked at in another way, the 
amount of this award to the Dntts and Mr. 
Bose works out, roughly speaking, at about 
twenty-five years’ purchase of the annual 
rental, The rental, as I have said, is 
Rs. 34-6.0 per month, multiplying that by 12, 
it comes to something like Rs. 412 and 
multiplying that by 25, it comes to Rs. 10,300, 
which is more than the actual figure 10,179. 
But the learned Vakils for these claimants 
argue that it is quite right to take twenty- 
five years’ purchase, because the rent is 
not a fluctuating quantity and that it has 


been paid for many years. On the other side. 
it is said that there is something fluctuating 
about it, beeause the rent of Rs. 34-6-0 per 
month would never have been obtained in 
respect of this land but for the fact of its 
being close to the market, and if the 
market is to be looked upon as an unstable 
element, then the rent of the land adjoining 
it ought to be regarded as unstable too. But 
there is the fact found by the learned Judge 
that Rs. 34-6-0 per month was a reasonable 
amount of rent which could have been’ 
obtained even if there had been no market 
at all. Therefore, in my judgment the 
learned Vakils were right in urging that the 
rent of Rs. 34-6-0 ought not to be regarded 
as a fluctuating amount, and consequently I 
think that the learned Judge’s apportionment: 
can be supported on that ground, 


The same remarks apply tothe case of the 
land of Bhagabati Das Seal. It is not 
necessary for me to say whether I agree with 
the principle on which the learned Judge has 
arrived at the amount awarded to him. He 
allowed 18 2/11th years’ purchase, but he then. 
said that the claimant should have Rs. 13,060 
as compensation for the reversion. I should 
prefer to put my decision upon the other 
basis and take the actual rent, Rs. 200 per 
month, as the basis, and allow a specified 
number of years’ purchase. The sùm 
awarded amounts to 25 years’ purchase 
as I have already mentioned of the annual 
rent. That was the rent payable in respect 
of the land itself, apart. from the buildings 
and there is a clause in the lease which 
provides that the lessee would remove, before 
the expiration or sooner determination of the 
term, the buildings which had been or might 
thereafter have been erected on the premises, 
so that the lessor would not be left at the 
end of the term with a bazar in respect of 
which there might be no customer, but would 
have the land clear of buildings. Therefore, 
I think that thesame reasons apply, as with 
regard to the other plot of land, and that 
the learned Judge was not wrong when he 
arrived at the conclusion that Bhagabati Das ~ 
Seal was entitled to Rs. 60,000 in respect of 
that part of the property which was covered 
by the lease, and Rs. 9,000 as the customary 
additional compensation. 

For thase reasons,’ I think that both the 
appeals should be dismissed, ! 


- 
pah 
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In the cireumstances above referred to 
I think that each party must pay his 
or their own costs in both the appeals. 

CHATTERJEA, J.—l agree. 


Appeals dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL Cryin Soir No. 1268 or 1914. 

. January 27, 1917. 
Present:—Mr, Justice Macleod. 
EBJI UMERSEY AND OTHERS-——-PLAINTIRES 
versus 


W. & A. GRAHAM & Co.—Derennanrs. 

Civil Procedure Code (Act V of 1908), s. 73 — Ewe- 
cution-— Assets, moneys paid by judgient-debtor under 
arrest, whether are—Raleable distribution. 
. Moneys paid by a judgment-debtor to the ofticcr 
arresting him.in order to secure his release are not 
assets held by a Court so that they are liable to 
rateable distribution, under section 78 of the Civil 
Procedure Code, among the persons who have made 
application to the Court for the execution of decrees 
for the paymeut of money passed against the same 
judgment-debtor. [p. 623, col. 2; p. 624, col. 1.] 
| Messrs. Initle & Co., for Defendants No, 2. 


JUDGMENT.—This suit was with the 
leave of the Court withdrawn by the plaintiffs 
on the 3rd July 1916 with permission to file 
a fresh suitin England, the Court ordering 
the plaintiffs to pay to the lst and 2nd 
defendants, who were separately represented, 
their respective costs of the suit when 
taxed, 

The second defendants’ costs were taxed 
at Rs. 1,259-15-0. l 

On the 12th Desember 1916, the 2nd 
defendants obtained an order for the arrest 
of the partners of the plaintif-frm under 
Order XXI, rule 38, of the Code of Civil 


Procedure in execution of the decree. 


One of the partners of the plaintiff firm 
was arrested under section 55 of the Code on 
the 14th December 1916, when he paid to 
the Sheriff’s bailiff the amount with the 
costs of execution and Sheriff’s poundage, 
amounting in all to Rs. 1,408-13-1; and 
was relassd under the 4th proviso in that 
section, , 

- The lst defendants had, previously, on the 
Sth February 1916, issued execution against 
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the plaintiffs under an order ofethe Court 
obtained earlier in the same suit for 


.Rs. 4,1380-15-5 but under this execution they 


had obtained only Rs. 2,222-12-7, leaving a 
balance of Rs. 1,908-2-10 due to them. 

.On the 22nd January 1917, the Pro- 
thonotary issued a notice under section 73 
of the Code of Civil Procedure to the Ist 
defendants to appear before the sitting 
Judge in Chambers in support of their claim, 


‘when an order would be made for the 


distribution of the assets recovered by the 
Sheriff. 

The notice was returned before me on the 
27th January 1917, when the Ist defendents 
did not appear. Messrs, Little & Co. 
attorneys, appeared on behalf of the 2nd 
defendants and contended that the moneys 
now held by the Court were not ‘assets held 
by the Court” within the meaning of section 
73 and that no notice under that section 
should have been issued as the 2nd defendants 
were entitled to the whole of the money, Pur- 
shotamdass Tribhovandass y. Mahanani Suraj- 
bhartht Haribharthi (1). This decision was 
under the old Code but the Court has held 
that moneys voluntarily paid by a judgment- 
creditor under Order XXI, rule 55, are not 
assets within the meaning of the section, 
Sorabji Coovarji v..Kala Raghunath(2) and this 
money should be treated in the same way. 

The object of section 73 is to avoid 
multiplicity of execution proceedings, Bzthal 
Das v. Nand Kishore (8), but if an order for 
rateable distribution were made, that would 
not be achieved, for the 2nd defendants 
would have to issue a fresh execution for 
the balance due to them onthe decree after 
sharing the amount paid under the first 
execution with other judgment-ereditors. 


My attention was, however, drawn to the 
notes on section 73 in Mulla’s Civil Procedure 
Code, 5th edition, where the decision in 
Sorabjt Coovarjt v. Kala Raghunath (2) was 
doubted and Purshotamdass Tribhovandass 
v, Mahanant Surajbhartht Haribkarthi ‘(1), 
thought to be no longer applicable. l 

In my opinion moneys paid by a judgment. 
debtor to the officer arresting him in order 
to secure his release are not assets held 
by a Court so that they. are liable to 


` (1) 6 B. 588; 3 Ind. Deo. (N. B.) 847. 
_ (2) 12 Ind. Cas. 911;36 B. 156; 13 Bom. L, R, 1193, 
“ (8) 23 A. 106, 


624 
KALANAND SINGH V. RAJ KUMAR SINGH, 


rateable distributicn under section 73 of the 
Civil Procedure Code among the persons who 


have made application to the Court for the. 


execution of decreesfor the payment of money 
passed against the same judgment-debtor. It 
appears that the section was only intended 
to apply to assets realised by the sale of 
property attached, and that it was not 
intended that a debtor, who paid to the officer 
arresting him the amount due to the execu- 
tion-ereditor who had obtained the order 
of arrest, should be lable to be again 
arrested because the amount so paid had to 
be distributed amongst all the creditors who 
might have applied for execution either 
against the person or his property. 


PATNA HIGH COURT. 
APPRAL FROM APPELLATE ORDER No. 309 or 
1916, 
February 27, 1917. 
Present: —Mr. Justice Chapman and 
Mr, Justice Roe. 
Raja KALANAND SINGH—Ptaintiry— 
APPELLANT 
versus ` 
RAJ KUMAR SINGH—Derenpart— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182, cl. (4) 
--Execution—-Amendment of decree--Commencement 
of limitation. 

An amendment of a.rent-decree consisting merely 
of a correction in the rate of rent, the amount of rent 
decreed remaining the same, does not start a fresh 
period of limitation after the limitation for executing 
the original decree has expired. 

Appeal from an order of the District 
Judge, Monghyr, dated the 20th September 
1916, affirming that of the Munsif, Jamul, 
dated the ltsth February 1916, 

Mr. Sailendra N. Palit, for the 
lant. 

Mr, Anugrah N. Sinha, for the Respond- 


ent. 


Appel- 


JUDGMENT. 

CHAPMAN, J.—In this casea decree for 
rent was obtained ex parte on the 6th of 
January . 1912. On the 2nd December 
1914 an application for amendment of 
the decree was made and the decree was 
amended on the 24th of March 1915, the 
amendment consisting merely of a correction 
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of the rate of rent, the amount of rentdecreed 
remaining the same. On the l4th September 
1915, an application for execution of the 
decree was made. The judgment-debtor 
objected that the application was barred 
by limitation, having been made more than 
three years from the date of the decree 
for rent, on the 6th January 1912. The 
objection has been upheld in both the 
Courts below. The decree-holdernow appeals 
to this Court. l 

At the date when the decree was amended 
the execution of the decree for the rent 
was barred by limitation. The question I 
have to determine is whether the - amend- 
ment of the decree under which the rate 
of rent was altered resulted in the start- 
ing of a fresh period of limitation, I 
am of opinion that the Courts below-were 
right in holding that in the circum. 
stances of this case the amendment of the 
decree did not provide a fresh starting 
point-for limitation. The decree for rent 
remained the same so far as the amount of 
rent decreed was concerned. The alter- 
ation was merely as to the rate of rent. 
The right to execute the decree for this 
amount of rent had expired before the- 
amendment was made. I find itimpossible 
to say that the right to execute the 
decree for this amount of rent was revived 
by reason of the amendment, not in the 
amount of the rent decreed, but in the 
ancillary part of the decree which under 
the rules recited the rate of rent that 
was decreed. I am not prepared to say 
that there is any general rule applicaWle in 
every case to the effect that the amend- 
ment of a decree cannot afford a fresh 
period of limitation. In the circumstances of 
the present case I am not able to say. that a 
fresh period of limitation commenced when 
the amendment was made. 

I would dismiss the appeal with costs. 

Ros, J.—] agree. 

Appeal dismissed, 
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DAURABHAI BHULDAS PATEL U. MOHANLAL MAGANLAL SHAH, 


BOMBAY HIGH COURT. 
AppreaL FROM ORDER No. 32 oF 1916, 
January 15, 1917. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Heaton. 
DHURABHAI BHULDAS PATEL 
—T)EFENDANT — APPELLANT 
PETSUS 


MOHANLAL MAGANLAL SHAH— 
PLAINTIFE — RESPONDENT, 
- Registration Act (XVI of 1908), s. 17 (1) (d)—Lease, 
construction of—Registration, 

A lease provided for the cultivation of land 
yearly (dar salne mate) by the lessees, and gave the 
Jandlord power to re-enter on the occurrence of a 
particular named event, No date was fixed for the 
expiry of the tenancy: 

Held, that the parties contemplated that the lease 
should operate for a period exceeding one year, and 
that, therefore, it was compulsorily registrablé under 
T 17 (1) (d) of the Registration Act. [p. 625, 
col. 2. 

Jagjivandas Javherdas v. Narayan, 8 B. 493; 4 Ind. 
Dec. (N. s.) 703, distinguished. 

The test as to whether a document of this kind is 
oris nok compulsorily registrable is whether the 
option of terminating the tenancy is with the tenant 
or the landlord. .If the landlord has authority to 
resume possession at his will, the lease does not 
require to be registered. [p. 626, col. 2.] 

Mania v. Lallubhai, 2 Bom, L. R. 488, referred to. 


Appeal from an order passed by the 
Joint Judge, Ahmedabad, ‘in Appeal No. 
335 of 1914, reversing the decree passed 
by, and remanding the suit to, the Addi- 
tional Joint Subordinate Judge, Ahmed- 
abad,.inCivil Suit No. 459 of 1913: 

Mr. T. R. Desai, for the Appellant. 

Mr, G. N. Thakor, for the Respondent. 


JUDGMENT, 


BATCHELOR, J.-The question before us is 
as to’ the-construction of a lease with re- 
ference to the provisions of the Registration 
Act, section 17, sub section 1 (d); in other 


words, the point to be decided is whether - 


this particulur lease is compulsorily registr- 
able as being a lease of immoveable pro- 
perty from year to year ov for auy term 
exceeding one year, l 

The trial Court held that the lease was 
compulsorily registrable under this section, 
but the learned Joint Judge has taken the 
other view, 

The rent note which witnesses the lease 
of ‘the: “property is inthe following words:— 

“We have taken thesé three fields for 
cúltivation from you yearly (dar salme mate) 
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-tbat the parties 


on condition that we are to pay the assess” 
ment, We shall go on paying the assessmen 
to Government so long as you give us the 
fields for cultivation. In consideration of 
this we are to have the produce of Nos. 
167 and 199. As regards No, 173 we will 
give you half of whatever the produce may 
be. We have taken the land for cultivation 
under the above conditions. If wê say-any- 
thing false or unfair, or if yon come to hear 
of any fraud or deceit on our part or if we 
practise such fraud or deceit, we will restore 
possession of the fields to you as soon as 
you ask us to do so, We shall raise no 
objection to doing so. You may let the 
fields for cultivation to any one you please.” 

Now the first words which in this docu- 
ment seem to me significant, are the words 
dar salne mate, which mean annually or year 
oy year, These words taken in connection 
with the total absence of any date for the 
expiry of the tenancy seem to me to suggest 
contemplated that this 
lease should operate for a period exceeding 
one year. It should be remembered that 
this is a rough inartificial document execut- 
ed in the Mofussil and not an instrument 
drawn by expert lawyers. 


The learned Joint Judge, referring to 
the decision in Mania v. Lallubhai (1) 
and other casés,:gays that in his opinion 
the test as to whether a document of 
this kind is or is not compulsorily regis- 
trable is whether the option of terminating 
the tenancy is with the tenant or the land- 
lord. As a general statement this seems 
to me sufficiently expressive of the principle, 
but the learned Joint Judge has, I think, 
misapplied it in the present instance in 
reliance upon this Courts decision’ in 
Jagjivandas Javherdas v. Narayan (2). The 
rent note in that case does, no .donbt, 
bear some resemblance tothe rent note in 
this caso, But the decision in Jagjivandas’s 
ease (2) is only good for the principle which 
it expounds. That principle is that the 
test to apply is to consider “whether the 
document does or does uot create an interest 
by way of lease extending beyond one 
year.” In that case the learned Judges 
were of opinion that no such interest, was 

om, L, R. 483. 


(1) 2 Bom eee 
(2) 8 Ë. 493; 4 Ind. Dec. (x. s.) 703, cad 
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created bythe document then before them. 
It may be observed that the appeal was 
decided without argument on behalf of the 
respondent. But, waiving that reflection, it 
is clear that the words of the kabulcyat 
then before -the Court were by no means 
identical with the words which we have 
now to construe. In the rent note then 
before the Court the tenant stated, “I will 
continne to pay you rice annually as stated 
above so-long as you will keep the land in 
my possession.” That pbrase, so far as the 
report shows, stood isolated and alone, and 
in its position the learned Judges construed 
it as a stipulation giving the landlord com- 
plete power to resume possession whenever 
he chose. Mr. Thakor has, contended that 
the same effect must be given to the words 
“so long as you give us the fields for cultiva- 
tion” occurring in the kabuliyat now be- 
fore us. But; in my opinion, these words 
are not’ susceptible of this, interpretation. 
For, first, ib is clear from the context that 
the object of the words is not to describe 
the term or duration of the lease, which 
indeed is reserved for later mention, but to 
impose on the tenant an obligation to pay 
the Government assessment for a certain 
period. That period in. this village-made 
document is described as ‘B0 long as you 
giye us the fields for cultivation,’ ‘Bat this 
phrase, as I - read it, is only a usual’ and 
polite way of saying ‘so long as I am in 
fact your tenant.’ An Indian tenant ad- 
dressing ar Indian landlord would, I think, 
naturally use this permissive form of words 
without any further meaning than I have 
stated. The phrase cannot, in my view, be 
strained so as to be read as constituting a 
stipulation that the landlord shall be em- 
powered to re-enter whenever he elects to 
do so. This view seems to me supported 
‘by the later language of the kabu'iyat. 
For the final clause provides, as I have set 
out, that the landlord shall have power to 
re-enter on the occurrence of a particular 
named event, that is to say, the practice 
of a specified fraud by the tenant. But if 
the earlier phrase gave the landlord com- 
‘plete authority to resume possession at any 
moment dictated by his own mere will or 
caprice, it would have been olviously uu- 
necessary to insert these later words em- 
_ powering the landlord to determine the 
tenancy on the occurrence of particular 
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misbehaviour ou the part of the tenant. 

On these grounds, reading the terms of 
the rent note which we have to construe, 
and having regard to the roughness and 
inartificiality of .the document, I am satisfied 
that the intention of the parties was to 
create, and that. by this document they 
have created, an interest by way of lease 
extending beyond one year. 

I think, therefore, that the appeal must be 
allowed, the lower. Appellate Court’s order 
must be set aside and the appeal must 
be remanded to the lower Court for decision 
according to law. 

The appellant will have his costs of this 
appeal, but other. costs will be costs in the 
cause, 

Heaton, J.—I concur, h 

Appeal allowed. 
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ALLAHABAD HIGH COURT... 
First Civic Arrear No. 198 or 1915. 
January 31, 1917. 
Present:—Mr. Justice Tudball andi ` 
- « Mr. Justice, Rafique. . os 
MATHURA. NATH. —PLAINTIKY— 
APPELLANT ` „d 
VETSUS i 
CHHEDDU anp OTRERS— DEFENDANTS —- m 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 116—-Prin- | 
cipal and agent ~Accounts, suit for Agent bound to 
render accounts every sia months — Limitation. 

A suit for accounts against the heirs of a deceased 
agent, who was bound to render accounts every’ six 
months, is governed by Article 116 of the Limitation 
Act and the plaintiff is duly entitled to recover what 
may be due on accounts “for a period of six years 
prior to the suit. [p. 627, col. J J 


First appeal from the decision of. the 
Subordinate Judge, Muttra, dated the 29th 
March 1915. 

Messrs. Gulzari Lal, 9. K. Dar and Benodé 
Bekari, for the Appellant. 

Mr. Narain Prasad Asthana, for he. 
spondents. 


JUDGMENT.—Thbis is a plaintiff’s appeal, 
The plaintiff in the year 1591 appointed 
one Hardeo as his agent for the purposes 
of managing certain zemindart, collecting its 
income and incurring necessary expenditure. 
Phe appointment was made “under a duly 


Re- 
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registered mukhtarnama, wherein it was laid: 
down that the agent was to render his 
accounts every six.- months, 


sgit was brought by the plaintiff against 
the sons of Hardeo on the’ 7th of March 
1914, claiming a sum of Rs. 4,367 odd 
as due to the plaintiff on ‘account for the 
period from the years 1891 to 1911. The 
Court below has held that the plaintiff was 
not entitled to go into any accounts fora 
period more than six years prior to the 
suit. It has gone into the accounts from 
March 1908 to March 1911, and has found 
on these accounts that apiking is due to 
the plaintiff. It has, therefore, dismissed 
the suit; The plaintiff raises two points; 
first, that he was entitled to go into all 
accounts from 1891 up tothe year 1911; 
and secondly, that the method in which the 
lower. Court has taken the accoun‘s, even 
for the three years allowed, is incorrect, 
and that the accounts should be made up 
afresh. It must be noted that this is not 
a suit. against an agent but against the 
heirs of an agent and Article 89 of the 
Limitation Act does notapply. The Article 
applicable is Article 116, which provides 
limitation for a suit for compensation for the 
breach of a contract registered. It has been 
held in Jhapajhan2ssa Bibee v. Rama Sundari 
Okaudhrant (1) that in a“ case’ of this 
description Article 116; applies, and that 
the plaintiff is only entitled to recover what 
may be due on accounts for the period of 
six years prior to the suit. In that “case, 
as ia the present case, the agent was bound 


under the contract to render accounts - at‘ 


fixed periods. It is quite clear that Hardeo, 
at: the time. of his death, was not liable to 
render accounts for the whole period of his 
agency. Under the contract between him 
and. the. plaintiff, the latter had a cause 
of action at the- end of every six months 
to sue Hardeo for the accounts of those six 
months. At the date of Hardeo’s death limit- 
ation had already begun to run in his favour 


and in our opinion it continued to run -in- 


favour of his heirs, We agree with, .the 
decision in the case mentioned above, and 


in this respect we ‘think that the lower. 
Court was right in holding- that the only’ 


rt 16 Ind, Cas, 414; 16.0, W. N, 1042; 16 O, L. J. 
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on the Sth of March 1911. The. present 
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accounts which, could be examined were, 
those which fell within the. period of six. 
years prior to the snit. Our attention has 
been: called to certain other rulings, 
some of this Court. The facts of those: 
cases do not coincide with the facts ofthe. 
case before us, and those decisions, in out 
opinion, are not applicable. There remaing 
the question of the method in which the 
Court below had taken the accounts. In 
view of the evidenze of the plaintifi’s own 
witness, his own brother Jagannath Saran, 
it is quite clear that the Court below is 
justified i in making calculations on the basis 
of the ‘nikasi kham’, 

-This being so, there ig no error in ane 
accounts and we think there is no force 
in this appeal. The result is that the 
appeal fails and is dismissed with costs; 
including fees on the higher scale. 

Appeal dismissed, . 


PRIVY COUNCIL. 
APPEAL FROM THE Bomsay Hien Cogrrt, 
December 7, 1916. 
Present: —Tao0rd Parker. of Waddington, l 
"Lord Sumner, Sir Johr Edge and 
Sir Lawrence Jenkins, 
SHRINIVASDAS BAVRI— 
APPELLANT 
VETSUS Sa 
MEHERBAT AND OTHERS — Wg 


RESPONDENTS, 

Vendor and purchaser Contract for sale of ime 
moveable property —Marketable title —Recitals, value of. 

In 1892 certain property was mortgaged to two 
joint mortgagees. In 1913 the owners of the pro- 
perty contracted to sell it, and in order to prove 
that the mortgage had been discharged, produced 
a certified copy of a registered release, dated 
September 1902, which was executed by one only 
of the mortgageos, but which recited that the 
other mortgagee was dead and tuat the exes 
cutant was his sole heir and representative, 
and that the mortgage had been redeemed. No 
further proof of the recitals was offered: 

Held, that the vendors had failed to deduce a 
marketable title to the property. [p. 680, col. L] ; 


Recitals ina deed are evidence only as against 
the parties to the deed and those claiming through 
ov under them. [p. 630, col. 1] ` 


Appeal from a decree of the Bombay 
High Court, dated November 11, 1914, 
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affirming a°’ decree of Macleod, J., dated 
August 1, 1914. 

FACTS.—By an agreement for sale.dated 
October 18, 1913, the respondents agreed 
to sell certain land in Bombay Town to 
appellant. The agreement provided that 
the vendors should deduce a marketable 
title to the property free from all reason- 
able doubts. The purchaser paid Rs. 5,000 
earnest money. 

By an agreement of charge, dated April 
26, 1892, accompanied by deposit of title- 
deeds, the then owners of the property 
had mortgaged it to Damoderdass Sunderdass 
and Gordbandass Sunderdass. The vendors 
alleged that on August 9, 1892, the mort- 
gage had been redeewed by payment of 
the amount due to the mortgagees, that 
Damoderdass died on July 4, 1902, leav- 
ing Gordhandass his only heir, and that 
Gordhandass on September 30, 1892, released 
the property. 

They produced a certified copy of the 
deed of release, which recited these facta. 


The purchaser required evidence of the 
said facts and made some further requisi- 
tions, but the vendors.contended that the 
deed itself was sufficient evidence and did 
not comply with the other requisiticns. 
The purchaser thereupon cancelled the 
contract and to get back bis earnest money 
took out an originating sammons to determine 
whether he had rightly cancelled it, but 
Macleod, J., held that the respondents 
had made out a ‘marketable title free 
from reasonable doub: and that appellant’s 
fears were fanciful. A decree to this 
effect was drawn up and affirmed on appeal 
by Scott, C. J., and Davar, d. 


Mr, W. H, Upjohn, K. C., and Sir W. Garth, 
for the Appellant. —The main point is that (1) 
Damoderdass and Gordhandass were joint 
morigagees, and there is no proof of 
discharge by one of the two. The other points 
are that (2) the abstract of title commences 
only in 1888 and certaivu deeds were not 
. produced, and (3) the vendura, baring 
certain deeds in tbe power, did not 
produce them. 


As to (1) we were entitled to evidence 
binding the” joint promisee. When a 
person has made a promise to two person; 
jointly, the right to claim performauce. 
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rests with them both during their joint 
lives: Indian Contract Act, section 45 (see 
also illustration). Payment to one mort- 
gagee without special authority from the 
other does not discharge the property: 
oo v, Dennis (1) and Powell v. Brodhurst 
2). 


The production of tbe mortgage-deed 
was no proof of the extinguishment of 
the interest of the deceased joint mort- 
gagee, and no proper evidence of such 
extinguishment was tendered. 


Respondents’ case sets up that the 
charge was extinguished by  limitaticn. 
This point was not taken below. There 
may be a question whether Article 132 
or Article 147 of the Indian Limitation 


Act (IX of 1908) applies. I contend 
Article 147 applies: Vasudera Mudaliar v. 
Srinivasa Pillai (3). Anyhow it is 


not fair to force on a purchaser a title 
depending on whether Article 132 or 
Article 147 applies. In any case the 
vendor should have offered us evidence 
that the period of limitation has not been 
extended by acknowledgment or payment 
under sections 19 and 20 of the Act. 


As to forcing on a purchaser a title 
depending on limitation, reference may 
be made to Scott v., Nixon (4) and Games v. 
Bonnor (5). 


The High Court seems to rely on the 
fact that the release was registered, but 
this registration proves only the existence 
of the document, not the fact of, the 
release: Indian Registration Act, sections 
52, 57, 58, 59, 60. 

As to (2) the title was 
25 years only and during that period 
three important deeds are missing. That 
is uot in compliance with the contract, 
which provides for a marketable title free 
from any reasonable doubt. 


deduced. for 


ae (1861) 4 Do G. J, & 8. 345; 10 Jur, ie s.) 461; 

L, T, 391; 12 W.R, 926; 46 E. R. 952; 146 R. R, 349. 

we (1991) 2 Ch. 160; 70 L. J. Ch. 597; 49 W., R, 
E32; 84 L. T. 620; 17 T, L R. 50l. 

(3) 9 Bom. L. R. 1104; 4 A. L, J. 625; ILC, W, N. 
1005; 6 U, L. J. 379; 2 M. L. T., 333; 30 M. 426; 17 M. 
L. J. 444; 34 I. A, 186 (P. C.). 

(4) (1843) 3 Dr. & War. 388 at p, 402; 2 Con. & L. 
185; 6 Ir. Eq. R. 8; 61 R. R. 84. 

(6) (1884)154.L. J. Ch. 517; 33 W. R. 64. 
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As to (3) they are bound to give us 
production and the information was asked 
for: Transfer of Property Act, 1882, section 
55 (1) (b) and (ce). 

Messrs. Ounliffe, K. C., and Raikes, for the 
Respondents.—There is a strict system of 
registration in Bombay. Since 1666 no docu- 
ment, unless registered, can affect immoveable 
property there. Under these circumstances 
it is unsafe to apply analogies derived 
from English practice. The contract only 
requires to deduce such title as a reason- 
able minded purchaser would accept, The 
vendors were ready and willing to satisfy 
all reasonable requisitions, but the pur- 
chaser abruptly broke off. 

The mortgage here arose by deposit 
of deeds, and the purchaser only had to 
be satisfied that the deeds had gone 
back to the possession of the mortgagor. 
The charge is created by the deposit: 
the memorandum is merely conclusive 
evidence of the terms of deposit. 

There is a presumption as to the reality 
of deeds executed and registered: Sham Chand 
Pal v. Protap Ohandra Pal (6). 

Further, the Statute of Limitation applies 
the period of 12 years, which has long 
since expired. There is nothing to support 
the supposition that any acknowledgment was 
given. ; 

No reply was called for. 


JUDGMENT. 


Lord PARKER or Wappincron.—This appeal 
arises in a vendor and purchaser summons 
on tke Original Side of the Bombay High 
Court under rule 210 of the High Court 
Rules. The vendors were bound by their 
contract of the 18th October 1913 to 
deduce “a marketable title free from all 
reasonable doubts” to the property they 
contracted to sell. The question is whe- 
ther they have discharged this obligation. 
Both the Judge of first instance and the 
High Court on appeal have answered this 
queation in the aftirmative. ‘he ‘pnr- 
chaser is now appealing to His Majesty in 
Council. | 

‘The material facts may be stated as 
follows: On the 26th April 1892 Ram- 


(8) 25 C. 78; 24T, A, 186; 1 O. W. N. 594; 7 Sar. 
P. 0. J. 247; 18 Tnd. Dee, (N. s.) 53 (P. O.), : 
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dass Kessowji, the then ower of the 
property contracted to be sold, joined with 
Dwarkadass Shamji, the owner of an adjoin- 
ing property, in mortgaging both proper- 
ties to Damaderdass Sunderdass and Gor- 
dhandass Sunderdass to secure a lac of 
rupees, with interest at 75 per cent, per 
annum. The mortgage was effected by an 
agreement of charge duly registered. It 
appears from this agreement that the sum 
to secure which the mortgage was. given 
was adebt due from the mortgagors to the 
mortgagees. The title-deeds relating to 
buth properties are stated to have heen 


deposited with the mortgagees. The 
principal debt is made payable by two 
instalments of Rs. 50,000 each on the 


30th September 1892 and the 20th April 
1893, but the mortgagors were entitled to 
pay each instalment before its dne date 
with interest up to the date of actual 
payment. Both mortgagors join in charg- 
ing the properties. The agreement con- 
tains a proviso that on payment of either 
instalment with interest the mortgagors, or 
either of them, shall be entitled to redeem 
the title-deeds of one of the properties, and 
that a memorandum of such payment and 
redemption shall be endorsed on the agree- 
ment, 


In order to make a title to the pro- 
perty the vendors must show that this 
mortgage has been cleared off. Their gase 
is that about the 9th Angust 189% Ram- 
dass Kessowji paid to the mortgagees the 
first instalment of Rs. 50,C00 with 
interest, and redeemed the title-deeds of the 
property contracted to be sold. As evidence 
of this they produce a certified copy of a 
release, dated the 30th September 1902, 
(less than eleven years before the date of 
the contract) and duly registered, whereby, 
after reciting such payment and redemp- 
tion, and also the death of Damoderdass 
Sunderdass on the 4th July 1902 leaving 
Gordhandass Sunderdass his only heir and 
legal representative, Gordhandass Sunderdass 
released the property contracted to be sold 
from the equitable charge created by the 
agreement of the 26th April 1892. 
Obviously if it be thefact that when this 
release was executed Damoderdass Sunderdass 
was dead, and Gordhandass Sunderdass was 
his sole heir and legal representative, the 
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equitable charge was effectually released. 
The purchaser, therefore, asked for evidence 
of these facts, but the vendors refused to 
supply such evidence on the ground that 
the recitals in the release itself were 
sufficient proof of the facts recited. 

“ In their Lordships’ opinion, it is quite 
clear that the recitals in a deed are, strictly 
speaking, evidence only as against the par- 
ties to the deed and those claiming through 
or under them. If, therefore, at the date 
of the: release Damoderdass Sunderdass 
were living, or if, though dead, Gordhandass 
were not his heir or legal representative, 
there would be nothing to prevent either 
‘Damoderdass Sunderdass himself or those 
claiming through him from disputing the 
truth of the recitals contained in the release. 
‘The learned Judge in the Court below 
appears to have thought that the provisions 
of the Registration Act, 1877, had some 
‘bearing on this point, but if those pro- 
visions be referred to it is quite clear that 
they have no effect on the value as 
‘evidence of recitals contained in a registered 
instrument. 


Although, however, recitals ina deed are 
‘only evidence as against the parties to the 
deed or those who claim through or under 
them, it has long been the custom of con- 
veyancers, at any rate in this country, to 
.provide in contracts of sale and purchase 
that recitals in deeds of a certain age shall 
be sufficient to satisfy a purchaser of the 
truth -of the fact recited. The existence of 
‘such a custom is material whenever a 
.purchaser is bound to accept a -marketable 
„title, for the insertion of a usual condi- 
stion in a contract of re-sale could not: be 
depreciatory. In this country the usual 
condition (now recognised by Statute) is 
confined to deeds dated not less than 
twenty years before the contract, and there 
is no evidence of any custom among 


Bombay sonveyancers relating to more recent - 


‘deeds. In their Lordships’ opinion, a con- 
-dition making the recitals in the release 
of 1902 evidence of the facts recited would 
. have been depreciatory, especially having 
. regard to the fact that the vendors cannot 
, produce one of the title-deeds deposited for 
, the purpose of. the equitable charge or the 
, equitable charge itself. 


. . Ib was argued that Damoderdass Sunder- 
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dass, if living, or if dead, his heirs or legal 
representative, must be barred by the Limita- 
tion Act. This point was not- taken. in 
either of the Courts below, and ‘it is doubtful 
whether it be open to the respondents to 
take it before this Board. Their Lordships, 
however, do not consider the point :to be 
a good one. It is perfectly possible that 
there have been payments on account of 
the principal or interest secured by the 
equitable charge which would preclude the 
operation of the Statute. ° 

Their Lordships conclude, therefore, that 
the purchaser was justified in requiring 
evidence that Gordhandass Sunderdass was 
sole heir and legal representative of Damo- 
derdass Sunderdass and that the vendors, 
having refused to- supply such evidence, 


have not deduced the marketable title which 


they were bound to deduce. 

Under these circumstances their Lord- 
ships will humbly advise His Majesty to 
reverse the orders appealed from with gosts 
here and below, and to order the return to the 
purchaser of his deposit with interest at the 
usual rate allowed in such cases by the 


‘Courts in Bombay (or in case the parties 


differ,at a rate to be fixed by the High Court) 
and the cost of investigating the vendor’ 4 


title. 
Appeal allowed. 
Solicitor for the Appallants: Mr. G. C. 
Farr. 
Solicitors for the Respondents: Messrs. 


E, F, Turner & Oo. 





ALLAHABAD HIGH COURT. 
Civin MISOELLANEOUS Aperication No. 287 - 
. or 1916. 
February 23, 1917. a 
Present:—-Sir Henry Richards, KT, ~a. 
Chief Justice, and Justice Sir 
P. C. Banerji, Kr. . A 
Lala BENIT PRASAD AND ANOTHER... 
PLAINTINES — PETITIONERS ` 
VErsus | 
HARNAM DAS AND OTHERS —Derenpdint3s— 
Opposite PARTIES, 
Civil Procedure Code (Act Y of 1908), O. XXXIF, r. 


8- Redemption, suit for—Final decree—Application to 
extend time--Court, proper. 


The ‘final. decree in `a redemption snit is made 
ander Order XXXIV, rule 8, of the Civil Procedure 
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Code, by the Court of first instance, and the power to 
_ extend the time for the payment of the mortgage- 
money rests with that Court under that rule. 

» Ram Dhani Sahu v. Lalit Singh, 2 Ind. Cas. 22 “0; 
31 A, 828; 6 A. L, J. 251 and Dharmaraja Iyer v. 
Sreenivasa Mudaliar, 31 Ind, Cas, 240; 2 L. W. 1074 
29 M, L. J. 708; 18 M. L. T. 486; 39 M. 876, followed. 


Application for extension of time against 
the order of the Snb-Jndge, Agra, 
The Hon’ble Dr. Tej Bahadur 
the Appellants. i 
' The Hon’ble Dr. Sundar Laland Mr, S. C. 
Ohoudhri, for the Respondents. 
JUDGMENT.—This application arises 
under the following circumstances. A suit 
‘was brought for redemption. The first Court 
decreed the plaintiff’s claim conditional upon 
payment of a certain sum into Court. This 
Court modified the deoree of the Court of 
first instance by making the redemption 
money considerably larger. The present ap- 
plication purports to be under Order XXXIV, 
rule 8, for an extension of time within which 
to pay in the mortgage-money. A preliminary 
‘objection has been taken that the proper 
Court to which the application ought to 
have been made is the Court of first instance. 
We think that there is force in this objection. 
‘The point was expressly decided in the case 
of Ram Dhani Sahu v. Lalit Singh (1). It is 
true that that case was decided before the 
‘present Code of Civil Procedure came into 
operation. We think, however, that there has 
been no change in the law. Certain sections of 
the Transfer of Property Act have been 
‘transferred to the Code of Civil Procedure as 
relating to matters of procedure. Under the 
provisions of the Code ina suit for redemption 
‘of a mortgage there is to be first a preliminary 
‘decree, and then a final decree. It is the final 
decree which has to be made and carried into 
execution by the Court of first instance, This 
final decree is made under Order XXXIV, 
rule 8,and the power to extend the time rests 
with that Court under that rule. This very 
question has recently been decided in the 
Madras High Court in the case of Dharmaraja 
Tyer v. Sreenivasa Mudaliar (2). We, of 
course, express no opinion upon the merits, 
which we have not considered. Wedismiss 
the application with costs, including in this 
‘Court fees on the higher scale, 
i Application dismissed. 
(1) 2 Ind. Cas. 220; 31 A. 328; 6 A. L. J. 281. 


(2) 31 Ind. Cas 240; 20. W. 1074, 29 M, L. J. 708; 
18 M. L. T, 486; 39 M. 876. , 


Sapru, for 


_gages had been fully satisfied, that Rs, 


BOMBAY HIGH COURT. 
Seconp Orvik Appeat No. 1007 or 1915. 
January -9, 1917. 
Fresent:—Sir Basil Scott, Kr., Chief Justice, 
À and Mr. Justice Beaman. 
DHONDI RANOJI PATIL— 
PLaINTIFF— APPELLANT 
Yersus 
REVAPPA SATAPPA SINTRE AND OTHERS 


—~ DEFENDANTS— RESPONDENTS. 

Dekkhan Agricultwrists’ Relief Act (XVII of 1879), 
s. 138-—DMorigages of one property to same mortgagee— 
Redemption—Accounts, joint or separate, 

Where one suit is filed by a mortgagor for the 
redemption of several mortgages to the same mori- 
gagee, all connected with and involving the same 
security, the account under section 13 of the Dekkhan 
Agricuiturists’ Relief Act should embrace all the 
mortgages, that is, all the transactions between the 
parties relating to the land in question. [p. 632, col. 2.] 

Janoji v. Janoji, 7 B. 185; 4 Ind. Dec. (n.s.) 125 and 
Ramchandra Baba Sathe v. Janardan Apaji, 14 B, 19; 
7 Ind. Dec. (x. s.) 471, distinguished, 

Babaji v. Maniram, (1894) P. J. 37, roferred to. 


Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 42 
of 1914, confirming the decree passed by the 
Subordinate Judge, Chikodi, in Civil Suit 
No 367 of 1912, 


Mr. A. G. Pesati, for the Appellants. 
Mr. Nilkanth Atmaram, for the Respond- 
ents Nos. 1 and 2. 


JUDGMENT. 


Scort, C. J—This wasa redemption suit 


filed subject to the conditions of the Dekkhan 


Agriculturists’ Relief Act for taking accounts 
under four mortgages and for possession of 
the property mortgaged. The four mort- 
gages were as follows:—A mortgage with 
possession for Rs. 500 of all the lands in suit, 
except Revision Survey No. 58, dated the Sth 
July 1875; secondly, a mortgage with posses- 
sion of Revision Survey No. 58, dated the 
5th March 1878, for Rs. 95; third, a mort- 
gage of the property comprised in the mort- 
gage of 1875, namely, eleven survey numbers 
for Rs. 600 in cash, dated the Sth August 
1982; fourth, a mortgage of the eleven 
survey numbers, subject of the mortgage of 
1875, and Survey No, 58, which was the 
subject of the mortgage of 1878 for Rs. 700, 
dated the 28th November 1902, 


The learned Subordinate Judge passed a 
decree declaring that the lst und 2nd mort» 
1,200 
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were due,to the defendants on the 3rd 
mortgage and Rs. 962-12-0 on the 4th 
mortgage, and ordered the plaintiff to pay 
to the defendants or into Court Rs. 2,162-12-0 
and costs of suit, and further interest on 
Rs. 1,043 a! six per cent. per annum. The 
rest of the decree is not material for the 
purposes of this appeal. 

The mortgagor-plaintiff complains of the 
decree which was affirmed by the District 
Judge in appeal, on the ground that it does 
not apply towards the djscharge of the 2rd 
and 4th mortgages the amount appearing 
upon an account taken under section 13 of the 
Dekkhan Agriculturists’ Relief Act to have 
been received by the mortgagee after satisfac- 
tion of the Ist and 2nd mortgages. 

It is necessary in considering the appellant’s 
case to have regard to the special provi- 
sions of the third and fourth mortgages, 
The third mortgage states that ~ 

“the land and house had come to the 
possession of the mortgagee under the mort- 
gage of 8th July 1875, and the mortgagor 
undertakes to redeem the land and the 
house by payment not only of the amount 
due on the mortgage of 1875, butalso the 
amount due on the mortgage of 1862, and 
states that without paying these rupees, 
that is the amount of the third mortgage, 
he has no right on the house and the land.”. 


The fourth mortgage has this provision: 

“Dhondi bin Ranoji Patil one of us took 
from you Rs. 500 on 8th Jnly 1875, and 
Rs. 95 on 5th March 1878, and passed in 
writing bonds mortgaging with possession 
the above-mentioned lands in lien of interest, 
and he took Rs. 600 on Sth Angust 1882o0n 
the sesurity of the above property and gave 
the mortgage-deed registered. Accordingly 
the above property is in your possession. 
So the whole of the above property is mort- 
gaged for the amount now taken. So after 
the agreement in respect of the three pre- 
vious mortgage deeds is fulfilled, you should 
make all the account of the whole amount 
regarding this bond, and in lien of interest 
for this amount you should enjoy the whole 
of the said property for fifteen years by 
leasing out the same to any one you like 
under any agreement or by cultivating the 
same at home. On the first day of the 
lunar year in the sixteenth year we shall 
pay the whole amount and take back thig 


deed with an endorsement for payment in 
full, and redeem the property.” 

Thus it is clear that according to the 
terms of the third and fourth mortgages the 
mortgagee is to be allowei to remain in 
possession of the mortgaged land until satis- 
faction of these last mortgages. It is true, 
as pointed ont by the learned District Judge, 
that according to the terms of the docu- 
ments the right to possession as security - 
for the third and fourth mortgages would not 
arise until the satisfaction of the first mort- 
gage in the case of mortgage No. 3 and until 
the satisfaction of the first, second and third 
mortgages in the case of mortgage No, 4, But 
that circumstance is of no importance in 
my opinion when a suit has been filed 
for redemption under the Dekkhan Agrisul- 
turists’ Relief Act, for it is inevitable 
that when the provisions of that Act are 
applied, some of the contractual provisions 
of the mortgage-deeds must be disregarded 
in order to apply the statutory provisions 
of the Dekkhan Agriculturists’ Relief Act. 
The fact, however, remains that these 
four mortgages are all connected mortgages 
between the same parties of the same lands, 
and I find it very difficult to understand 
how the provisions of section 13 of the 
Dekkhan Agriculturists’ Relief Act should 
be held to isolate the account of each 
mortgage where there is one suit filed by 
a mortgagor for the redemption of four 
mortgages to the same mortgagees, all 
connected with and involving the same 
security. It is a simple matter to take 
an account under the provisions of section 
13 which will embrace all: the mortgages, 
that is, all the transactions between parties 
relating to the land in question, and according 
to the provisions of the Act the aggregate 
of the balances appearing due on the account 
of the principal and interest against a 
debtor at the date of such account shall 
be deemed to be the amount due at that 
date. It does not appear to me that the 
decree of the lower Courts gives effect to 
that provision. 


It is, however, said that the decrte of 
the lower Courts is in accordance with 
the authorities and that the case is governed 
by Janoji v. Janoji (1) and Ramchandra 


AY) 7 B. 155; 4 Ind. Dec, (N, s.) 125, 
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Baba Bathe v. Janardan Apaji (2). But 
in Janoji v. Janoji (1) the Court was only 
dealing with one mortgage, and the question 
was whether a decree had been rightly 
passed against a mortgagee for the amount 
which appeared on the taking of account 
to have been received by him in excess 
of the amount due on the mortgage, and 
it was held that the provisions of the 
Dekkhan Agriculturists’ Relief Act could 
not operate so as to make the creditor a 
debtor under section 13. The case of 
Ramchandra Baba Sathe v, Janardan Apaji 
(2) was one wholly dissimilar to the 
present. It was a case, as stated by Sir 
Charles Sargent, cf- perfectly distinct 
transactions relating to different lands, 
and the Court found that there were no 
words in section 13 of the Dekkhan 
Agriculturists’ Relief Act which enabled the 
Court to treat them as one. Here, however, 
we have four transactions which are by 
their own terms intimately connected together. 
They relate to the same land. It appears, 
therefore, to me that the case of Ram. 
chandra Baba Sathe v. Janardan Apaji (2) 
has no application. On the other hand, 
it is to be observed that Sir Charles Sargent, 
who was the presiding Judge on the Benches 
which delivered the decisions in Janaje 
y. Jamoji (1) and Ramchandra Baba Bathe 
y. Janardan Apaji (2), gave a judgment 
in Babaji v. Maniram (3), in which he 
held that a second mortgage of the land 
already mortgaged, under which second 
mortgage possession had not been obtained, 
must be brought into the same account 
as -the first mortgage under section 13 of 


the Act. That appears to bean authority 
in favour of the appellants and against 
the conclusion of the lower Courts. I would, 


therefore, set aside the decree of the lower 
Courts and remand the case for disposal 
according to the remarks in my judgment, 
Costs up to date will be reserved to be 
dealt with by the trial Court aecording to 
the result of the account. 

Beaman, J.—I entirely concur with the 
reasoning of the judgment just delivered 
by the Chief Justice. I would only add, 
if that is necessary, that it appears to 
me that this is a case needing to be 


2) 14 B. 19; 7 Ind. Dee. (N. 8.) 471. 
8) (1804) P. J. 37, j 


decided entirely upon its own fects. In so 
deciding it, I do not wish to be thought 
to lay down any general principle, much 
less to call in question a principle so well 
established as that in Janoji v Jaunoji (|). 
It must have been made clear in the 
judgment just delivered that the ground 
of our decision ts strictly confined to the 
construction we give to the four mortgages 
taken together. The third of these is so 
linked by its terms with the first that 
their conjoint effect is, in my opinion, 
virtually to make them one and the same 
mortgage, and to import the determining 
characteristic of the first, 7. e., usufructaary 
enjoyment, by necessary implication into 
the second, and so again in the case of 
the fourth mortgage which relates not only 
to the land mortgaged under the first and 
third mortgages but also to Revision Survey 
No. 58, the subject of the second mortgage. 
It is, of course, quite easy, as the learned 
District Judge has done, to insist upon 
Separating these mortgages according to 
their forms, and so to bring into play the 
principle upon which he relies, established 
by the cage of Janoji v. Janoji (1). But 
whether that is rightly or wrongly done 
must, in my opinion, depend upon whether 
the mortgages upon a tfue interpretation 
can be so entirely disconnected. Here I 
think they could not. There is an onerous con- 
dition imposed upon the mortgagor by each of 
the later mortgages Nos. 3 and 4 to fulfil the 
obligations thus carried over from the first 
into the third and from the first, second and 
third into the fourth, and it appears to me 
that when an Act intended for the relief of 
agriculturist debtors bas to be applied to 
such a series of transactions, we sought to 
look rather to the total effect of the intention 
of the parties to them than rely upon the 
inartificial and probably incorrect form of 
the deeds themselves. That, as [ understand 
it, is the sole ground upon which we are 
basing our decision here, and it is quite 
unnecessary to add anything more to the 
much fuiler reasoning contained in the judg- 
ment of my Lord the Chief Justice. 
Decree set aside. 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 193 or 1916. 
April 2, 1917. 
Present:—dJustice Sir George Kwox, Kr. 
SUNDAR NATH—P.taintirr— 


APPELLANT ` 
VeVSUS 
MALLU AND otuers—Derenpants— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. F, r. 8, a. 
115—Plaintiff, failure of, to appear personally— 
Dismissal of svit on adjourned date~-No order for 
personal appearance, effect of ~-Jurisdiction— Revision — 
, Procedure. 

The plaintiff was ordered to appear porsonally on a 
particular date but on that dato the case was adjourn- 
ed to another date and no order was passed as to his 
personal appearance on that date. On plaintiffs 
failure to appear personally on the adjourned Cate, 
the suit was dismissed for default of prosecution: 

Held, that the order dismissing the suit for default 
of prosecution was made without jurisdiction. 

The practice of requiring plaintiffs and witnesses 
to hang about the Court pending the plensure of the 
Court condemned. 


Civil revision against the order of the 
Monsif, Gorakhpur, dated the 28th of 
February 1916. 

Mr. P. L. Banerji, for the Appellant. 

Dr. S. M. Sulaman, for the Respondents. 


JUDGMENT.—tThe first plea taken in 
revision is that the order of the Munsif, 
dismissing the suit is without jurisdiction. 

It appears that in the suit out of which 
this application has arisen an order was 
passed on the 6th January 1916, requiring 
the personal appeardnce of the plaintiff 
on the 9th of February 1916. That was 
‘an order passed under Order V, rule 3, and 
‘the Court was within its jurisdiction in 
requiring the personal appearance of the 
plaintiff on that date. It is contended 
that the order was issued in order that 
the plaintiff might admit or not admit 
documents filed’ by the defendant. That it 
was issued because the Vakil for the 
plaintiff was not able todo this.. Further 
that when on the 9th February 1916, the 
plaintiff’s Pleader endorsed on the documents 
the necessary information that order ceased 
to have any effect. The order did cease 
to have effect but not for this reason. 
There is nothing in the order limiting the 
personal appearance of the 
that particular act, but it did cease to exist 
because there was no order requiring any 
appearance on any adjourned date. The 
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Court should have on the 9th of February 
made what examination it required of the 
plaintiff and discharged him from attendance. 
This habit of the Court below in keeping 
parties and witnesses hanging about is 
most reprehensible. It is said that the 
plaintiff did not appear on that date, t.e., the 
Sth of February 1916. In that case the 
Court should have passed the order under 
Order 1X, rule 12, then and there or if it were 
disposed to be lenient to the plaintiff, it 
shonld have recorded an order for his 
personal appearance on an adjourned date. 
There is nothing in the Code requiring 
plaintiff and witnesses of plaintiff to hang 
abont Courts pending the pleasure of the 
Conrt. If they are to appear the law 
makes provision for securing their appear- 
ance, but that is not by writing of no order 
of any kind whatever. The case was ad- 
journed to the 28th of February and on 
that date the learned Munsif or his office 
woke up to tbe omission as to what ought 
to ‘have been done on the 9th of February 
and tried to remedy it. 

The order of the 28th of February dismiks- 
ing the case for default of prosecntion was 
an order passed without jurisdiction. It is 


get aside and the case is returned to the 


Munsif of Gorakhpur with directions to 
admit it on his list of pending cases and to 
dispose of it according to law. 


This Court would further draw the atten- 
tion of the Jearned Munsif to the slovenly 
and inadequate way in which the order 
sheet has been prepared. The result was 
merely an hour wasted while the "Court 
and parties had to conjecture as to what 
had or had not been done upon the order 
issued to the plaintiff and the witnesses. 
On this point the order sheet is silent, and 
the steps taken should have been properly 
recorded. 

Let the Munsif call the attention of 
the Munsarim and his office to the state of 
this order sheet and take care that the 
Rules of the Court are strictly observed 
in preparation of order sheets. Costs will 
abide the result, 


Order set aside. 
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PATNA HIGH COURT. 
: APPEAL FROM APPELLATE Decree No, 117 
or 1911, 
December 185, 1916. 

Present: —Sir Edward Chamier, KT., 
Chief Justice, and Mr. Justice Sharfuddin. 
PADAM KUMAR—-PLAINTIFE— 
ÅPPELLANT 
VETSUS 
NANHU SINGH AND OTHER3— DEFENDANTS 


— RESPONDENTS. 
' Evidence Act (I of 1872), s. 21—Admission by 
executant of deed, whether admissible against his repre- 
sentative-in-interest— Burden of proof—Court, duty of, 
Where ‘the execution of a mortgage-deed isad- 
“mitted and the deed contains a definite admission by 
‘the executants regarding the passing of consideration, 
the admission is evidence against the mortgagors and 
“their representatives-in-interest under section 21 of 
'the Evidence Act. Tho burden of proving that the 
‘consideration was not that stated in the deed, lies 
‘upon the executants who admit the execution of tho 
deed and it is for the Court to say. whether they 
have proved facts sufficient to rebut the admission 
and to transfer the burden of proof to the other side, 
[p. 636, col. 1. |. 
Radhanath Banerjee v. Jodoonath Singh, 7 W. R. 
441, followed. | 


_+,Appeal from a decision of the District 
Judge, Shahabad, dated the 29th August 
1913, affirming that of the Subordinate 
Judge, Arrah,, dated the 25th May 1910, 
` Mr. Raghunath Singh, forthe Appellant. 
Mr. Mrityunjay Lal, for the Res ondent. 


ne. JUDGMENT. 


‘Onamirr, C. J.—This was a suit upon a 
mortgage made in 1896 in favour of the 
plaintiffs by defendants Nos, l to 4 and 8. 
"Defendant No. 8 died shortly after the snit 
-wasnstituted. It is asserted that defendants 
Nos. 1 ‘to 7 are her legal representatives, 
‘but if is unnecessary to consider the cor- 
‘rectness of this as the plaintiffs say 
‘that they will be content with a decree 
‘against the other defendants. Ib has been 
‘found that defendant No. § did not in 
‘fact execute the mortgage but was prob- 
‘ably personated by some one else, and upon 
that: it has been suggested thatthe morb- 
-gage never took effect. There is no force 
in this contention, for if defendant No. 8 
“Was - persunated by another person it 
must have been with the knowledge of the 
‘other executants, and on the facts of the 
‘gasé it- is impossible 
mortgage was notintended to take effect 
if if was: not exeented by defendant No, 8. 
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to hold that the. 


635 
Defendants Nos. 9 to 14 are auction- 
purchasers of the mortgaged property. 


They say that they purchased in execution 
of a rent decree and were, therefore, entitl- 
ed to annul and have in fact annulled 
the encumbrance. This question has not 
been considered by the lower Appellate 
Court and this appeal must proceed on the 
assumption that defendants Nos. 9 to 14 
did not purchase in execution of a rent 
decree, 

The plaintiffs alleged that defendants Nos. 
9 to 14 purchased as benamidars for 
defendants Nos. 1 to &% The First Court did 
not discuss this question and the District 
Judge said merely, “there is not sufficient 
evidence on which to hold that they are 
benamidars.’ In the circumstances [I do 
not consider that this is a sufficient find- 
ing on the question. 

The First Court dismissed the suit on 
the ground that the plaintiffs had failed 
to show that there was any consideration 
for the bond, The District Judgearrived at 
the same conclusion. 

In second appeal if is argued that the 
findings on the question of consideration 
should not be accepted, inasmuch as the 
First Court wrongly refused to enforce the 
attendanee of defendants Nos. 1 to 4 and 
both Courts laid the burden of proof on the 
wrong party. 


lt appears that the plaintiffs caused 
summonses to be issued to defendants Nos, 
1 to 4 and that the summonses were duly 
served. On May 17th, 1910, defendants 
Nos, 1 to 4 did notaprear but the Court 
refused to issue warrants against them or 
Defendants Nos. 1 to 4 
were obviously most important witnesses 
on the question of the consideration for 
the mortgaze. In my opinion the Court 
should have taken steps to compel them to 
appear, 


Tt seems to me that the second 
ground also has been made good. The 
mortgage was made to seonre payment of 
Rs. 3,999 due from the executants to the 
plaintiffs on account of rent payable under a 
kabuliyat of October 1894, Defendants Nos. 9 
to 14 admit the execution of the deed by 
defendants Nos. 1 to 4. The deed contains 
a definite admission by the executants that 
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that amount is due. That admission is 
evidence against the mortgagors and their 
representatives-in-interest (seotion 21 of 
the Evidence Act). If,as I now assume, 
defendants Nos. 9 to 14 have purchased no 
more than the interest of the mortgagor 
sabject to the mortgage, they are representa- 
tives-in-interesi of the mortgagors, the 
statement made by the mortgagors in the 
deed regarding the consideration is admissible 
against them, and the barden of prov- 
ing that the consideration was not that 
stated in the deed lies in the first instance 
upon defendants Nos. 9 to 14, who admit 
the execution of the mortgage by defend- 
ants Nos. 1 to 4. I am aware that there 
has been a difference of opinion on the 
question whether such an admission may 
be proved against the purchaser, whether 
by private treaty or at auction, of the interest 
of the person making the admission, but I 
see no reason to alter the opinion which 
I have expressed on this point in more 
than one reported ease and which is 
supported by a number of cases beginning 
with the case of Radhanath Banerjee y. 
Jodoonath Singh (1). It is for the Court 
which deals with the facts to say whether 
the defendants have proved facts sufficient 
to rebut the admission and to transfer the 
burden of proof to the other side. 

This case was instituted as long ago as June 
1909 and itis much to be regretted that it 
cannot even now be disposed of. Bat it is 
clear to me that there has not been a proper 
trial of the case. I would allow this appeal, 
set aside the decision of the lower Appellate 
Court and remand the ease to that Court to 
be restored tothe pending file and disposed 
of according to law. Costs of this appeal 
should be costs in the cause. 

As this case has been pending for an 
inordinately long time, the District Judge 
should record findings on alldisputed ques- 
tions of fact including the sesond issue so 
as to prevent the possibility of a further 
remand, 

SHARFODDIN, J.—I agree. 


Appeal allowed; Case remanded. 
(1) 7 W. R. 441. : 
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ALLAHABAD HIGH COURT. 
Civic Mrscsucansous APPLIGATION No, 242 
or 1916, 

February 16, 1917. > 
Present:—Mr. Justice Piggott and 
Mr, Justice Walsh. 
BAJI LAL ANL otaers—Responpents 
—APPLICANTS 
VOPSUS 
NAWAL SINGH—Appreitant— 


Opposite Parry. 

Civil Procedure Code (Act V of 1908), O, ALI, 21 
—Appeal, re-hearing of, application for—Agent, miscon- 
duct and neglect of, efect of. 

A principal cannot be relieved from the con- 
sequences of the act of his agent onthe ground of 
neglect, of duty or misconduct on the part of his 
agent. 

An agent of the respondent to an appeal pending 
in the High Court duly instructed a Counsel, but on 
the agont’s subsequently withdrawing the instrnetions 
the Counsel was unable to appear and the appeal was 
decreed. On an application to re-hear the appeal: 

Held, that the applicant could not ba relieved of 
the consequences of the act of his agent, 


Mr, Gulzart Lal, for the Applicants, 

Mr. J. M. Banerji, for the Opposite party. 

JUDGMENT,—This a respondent’s ap- 
plication under Order XLI, rule 21, of the 
Code of Civil Procedure, for the re-hearing of 
an appeal which was decided ew parte by a 
Bench of this Court on the 29th of June last. 
The affidavit on which the application is based 
is to the effect that Counsel had been duly 
instructed on behalf of the respondent by one 
Nathu Ram, to whom the respondent had 
entrusted the business of looking after the 
appeal on his behalf and seeing that it was 
duly prosecuted. Subsequently Nathu Ram 
withdrew the instructions and Counsele wag 
thus unable to appear. We think that the 
applicant is really seeking relief on the 
ground of misconduct or neglect of duty on 
the part of his own agent. He has no 
doubt a remedy against the agent. We think 
we would besetting up a bad precedent if we 
endeavoured to relieve him from the conse- 
quences of the act of his agent The case 
is very similar to that of Har Prasad v. 
Abdul Rahman (1), in which this Court 
upheld an order of the lower Court refusing 
to restore an appeal under analogous 
circumstances. We reject this application 
with costs. Counsel’s fee for the appellant- 
opposite party may be valued at twenty 


Application rejected, 
41) A. W, N. (1905) 44, 
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DEMBESWAR SARMA Y. COLLECTOR OF SIBSAGAR 


CALCUTTA HIGH COURT. 
APPRAL FROM ORIGINAL Decree No, 567 
or 1914, 

February 1, 1917. 

Present: —Mr. Justice N. R. Chatterjee and 
Mr. Justice Newbould. 
DEMBESWAR SARMA- APPELLANT 


VETSUS 
Tae COLLECTOR or SIBSAGAR— 


RESPONDENT. ` 

Land Acquisition Aci (I of 1894), s. 54—Order dis- 
missing reference as ltime-barred—Appeal, whether lies 
—- Revision. 

No appeal lics to the High Court against an order 
of a District Judge dismissing a reference under 
the Land Acquisition Act on the ground that it is 
barred by limitation. 

Under section 54 of the Land Acquisition Act if is 
only an award or part of an award against which an 
appeal lies to the High Court. 


Appeal against the decree of the District 
Judge, Assam Valley District, dated the 13th 
of May 1914. 


FACTS of the case appear from the judg- 
ment. 

Babu Ham Charan Mitter, Senior Govern- 
ment Pleader, for the Respondent, raised a 
preliminary objection that the appeal did not 
lie. He referred to Hasun Molla v. Tasiruddin 
(1) and contended that the order complained 
of: was not an award. 

Babu Khitish Chandra Chakrabarti, for Mr. 
N: C. Bardelio, for the Appellant. - The case 
of Hasun. Molla vy. Tasiruddin (1) does not 
apply to this case. 

The order complained of is an award, 
Award has not been defined in the Act. Award 
means % judicial decision. The present order 
is a Judicial decision of a question raised in 
the case. The right of the applicant for refer- 
ence as to what he claimed has been deter- 
mined by the order of the lower Court that bis 
application was time barred. Supposing the 
appeal does not lie, the memo, of appeal may 
“be taken as a petition for revision. And the 
application should be disposed of in the terms 
of this Court’s decision in Civil Rules Nos. 
986 and 991 of 1914 (unreported). 

Babu Ram Charan Mitter replied. 


JUDGMENT.—This appeal arises out of a 
reference under section 18 of the Land 
Acquisition Act. In tbe Court below a pre- 
liminary objection was taken on behalf of the 
Collector that the application for reference 

(1) 15 Ind, Cas. 925; 39 C. 398, : 
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was barred by limitation at the tims it was 
made. The learned Judge below held that it 
was barred by limitation and accordingly 
dismissed the case and the applicant has 
appealed to this Court. 

As no award was made by the Judge no 


‘appeal lies to this Court, because under sec- 


tion 54 of the Land Acquisition Act it is only 
an award or part of an award against which 
an appeal lies to this Court. The case out of 
which this appeal arises was Case No. 8 of 
1913 in the lower Court and was filed along 
with two other Cases Nos. 6 and 7 of 1913 and 
disposed of by the Court below by one and 
the same judgment; and this Court, on 
revision, set aside the order of the Court 
below in the analogous Cases Nos, 6 and 7 on 
18th January 1915 in Rules Nist Nos. 986 and 
991 of 1914. Under the circumstances, the 
appeal must be dismissed with costs, hearing 
fee five gold mohurs. 


We may, however, treat the memorandum 
of appeal as an application for revision. We 
agree with the learned Judges, who decided 
Rules Nos. 986 and 991 of 1914 referred to 
above in the analogous Cases Nos. 6 and 7 
of 1913, that the reference in the case was not 
barred by limitation and accordingly set 
aside the order of the Court below in the 
exercise of our powers of revision and direct 
the case to ba remitted to the lower Court to 
be heard on the merits. This is, however, 
conditional on the appellant paying to the 
respondent the costs of both the Courts 
within one month of the arrival of this order 
in the Court below, failing which the order of 
the Court below will stand. 


Order set aside; Case remanded, 





ALLAHABAD HIGH COURT. 
First Civin APPEAL No. 227 or 1915. 
February 9, 1917. 
Present:—-Sir Henry Richards, Kr., 
Chief Justice, and Mr, Justice 
Tudball. 

NATHI LAL AND OTHERS— 
DEFENDANTS — APPELANTS 
versus 
DHANI RAM AND orgers— 

: Puaintires— Resvonvgnts. 

Pre-emplion - Custuin—Corshurer, right of, to pure 


. ° 
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NATHE LAL Y, DHANI RAM, 

~ in preference to others—Refusal to purchase, effect 
Of. 
A vendor is at liberty to sell his property to any 
one other than a co-sharer, provided he first offers it 
to him and gets his refusal. He is not, howevor, 
entitled to offer the property to the co-sharers at one 
priceand then to go and sell it to a stranger for a 
smaller price without informing all persons entitled 
to pre-emption, 

First appeal from a decree of the Subordi- 
nate Judge, Muttra. 

Mr. Surendra Nath Sen, forthe Appellants. 

Mr. Narain Prasad Asthana, for the Res- 
pondents. 

JUDGMENT.—This appeal is connected 
with First Appeal No. 242 of 1915 and 
arises out of a suit for pre-emption. It 
appears that one Brahma Shankar sold certain 
property. In the present suit three brothers 
Dina Ram, Chunniand Nand Kishore were 
the plaintiffs seeking to per-empt the pro- 
perty sold. In the other suit which was 
instituted sometime afterwards, Girwar is the 
plaintiff, He is also a brother of Dina Ram 
and Chunni. Both suits were tried to- 
gether, each set of plaintiffs being made 
defendants in the other suit, The Court 
below has made a decree infavourof the 
pre-emptors, providing that if one pre-emptor 
does net take thenthe others might. One- 


fourth was. decreed to Girwar and three: 


fourths to Chunni, Dina Ram and the 
representatives: of Nand Kishore, who died 
whilst the litigation was pending. The custom 
as proved by the entry in the wajzb-ul-arz is 
the ordinary custom that when ga eco sharer 
wishes to sell, he must first offer the property 
to his co-sharers. Amongst the pleas taken 
was one that the property had been sold 
after the plaintiffs had refused to buy. It 
seems to us that if the evidence shows 
that the vendor was ready and willing and 
offered to sell the property to the plaintiffs 
and that they were unable or unwilling to 
take the property, he was at liberty to sell 
it toan outsider so far as they are concerned. 
Of course we do not mean by this that the 
yendor would be entitled to offer the property 
to the plaintiffs at one price and then to go 
and sell it to a stranger for a substantially 
smaller price without informing all persons 
entitled to pre-emption. In the present case 
the vendor Brahma Shankar was examined 
as a witness. He proved that he had 
actually settled with Chunni, Dina Ram and 
Girwar for the sale of the property to them Ab 
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the rate of 7 aunas 6 pies per cent. of the 
profits, and that they hadi given’: him 
Rs. 500 as earnest money, that subsequently 
they being unable to find the rest of the 
money took back the Rs. 300 from him “and 
that thereupon he sold the property to the 
present vendees, the witness was” hardly 
cross-examined on this point. Neither 
Girwar nor Chunni have given any evidence 
in the case and Dina Ram did not deny 
what had been stated. The statement of 
Brahma Shankar is corroborated by the 
production of the receipt for the Rs. 500 
earnest money, bearing an endorsement that 
it had been returned with the thumb-im- 
pression of Chunni. It seems to us under 
these circumstances that we must deal with, 
the case on the assumption that the property: 
was offered to the plaintiffs and that they 
were unable to find the balance of the 
purchase-money and that accordingly the 
negotiations for the sale to them fell 
ibrough. It seemsto us that under these 
circumstances it would be most inequitable 
(and contrary ta the custom itself) that 
the sale of the property io the defendants: 
vendees should be set aside. The learned 
District Judge himself finds that -there-were 
negotiations for the sale of -the property 
and seems to have cdme to the: conclusion, 
that the negotiations fell through : because the 
plaintiffs were not prepared to give the price 
the vendor wanted. Even if we:accept this 
finding as correct, it shows that the:platntiffs 
were not. ready to give the -price which 
the stranger was willing to give, and, if.this 
be so, the. vendor was entitled to sell “to the 
stranger. The Court has no doubt found 
(we think: upon somewhat slender grounds) 
that the price was irflated, but nevertheless 
the true price according to his finding uwas 
more than the plaintiffs were ready to: give 
We allow the sppeal, set aside the decres:of 
the lower Appellate Court and dismiss ‘thé 
plaintiffs’ suit with costs in all Courts. . n 

Appeal decreed, : 
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BOMBAY HIGH GOURT. 
Seconp UWIT APPkAL No. 115 or 1916. 

January 19, 1917. l 

Fresent:--Sir Basil Soott, Kr., Chief Justice, 
and Mr, Jastice Beaman. 
DEVARA HEGDE-—Derenpanr—AppreLLaANt 
versus 
VAIKUNT SUBAYA SONDE~— 


Puaintive— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60 (c)— 

‘Agriculturist; meaning of--Atiachment, exemption of 
house from, 
“The term “agriculturist’, as used in section 60 
(c) of the Civil Procedure Code, is not confined to per- 
sons who cultivate land in’ which they have an 
interest either as proprietors or tenants, but extends 
to all persons engaged in the cultivation of land. [p. 
639, col. 2,} 

Ii, therefore, a professed cultivator of land 
earning his remuneration from another employer 
owns a house in which he lives, ho should be pro- 
tected from the attachment of that house by reason 
of the provisions of section CO (c) of the Code. [p. 
639, col. 2. ] 


Radhakisan Hakuwji v, Balvant Ramji, 7 B. 580 at 


p. 581; 8 Ind. Jur. 146; 4 Ind. Dec. in. s) 857; Jivan 
Bhaga v. Hira Bhaiji, 12 B. 363; 6 Ind. Dee (N. 8.) 
726; Pandurang Balaji v. Krishnaji Govind, 28 B. 125; 
5 Bom. L. R. 799 and Jamna Prasad Raut v. 
Raghunath Prasad, 19 Ind. Cas. 125; 85 A. 807; 11A. 
L. J, 437, referred to 

the 


Second appeal from the decision of 
District Judge, Kanara, in Appeal No. 216 
of 1914, -confirming that passed by the 
Subordinate Judge, Sirsi, in Darkhast 
578 of 1912. ; 

Mr. S. N. Karnad, for the Appellant. 
Mr, G. P. Murdeshwar, for the Respondent, 


JUDGMENT.—Subaya- Devappa Hegde, 
who was the senior member of a family of 


judgment-debtors, put in an application before 
the Subordinate Judge claiming that a house 
attached in execution should not be sold by 
reason of the provisions of section 6U (c) of 
the Civil Procedure Code, as he was an 
agriculturist. The First Court decided against 
the judgment-debtor. An appeal was prefer- 
red by him to the District Judge, who 
(referring to all the judgment-debtors includ- 
ing the appellant) says: “the defendants now 
live solely by agricultural labour. They 
have no lands either as owners or tenants. 
They work for others. They continue to 
live in the house, which is their ancestral 
house, from the time when they held lands 
of their own. ‘They have ceased to ba 
agriculturists (farmers of land) in the ordinary 
sense of the term, and have become mere 
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turist,” as used in section 60 of the Civil 
Procedure Code, is not defined in that Act, 
and the question is whether it should be 
confined to persuns who cultivate land in 
which they have an interest either as pro- 
prietors or tenants, or whether it can be ex- 
tended to all persons engaged in the cultiva- 
tion of land. If the policy of the Legislature 
is to provide for the efficient cultivation of 
the soil of the country, there seems no 
reason why the word “agriculturist,” if it 
is capable of that meaning, should not include 
persons engaged in cultivating the soil for 
remuneration, although they may have no 
proprietary interest in such soil, The 
Dekkhan Agricultarists’ Relief Act, 1879, 
which has a number of provisions in pari 
materia with the provisions of clauses (b) and 
(e) of section 60 of the Civil Procedure Code, 
aud the corresponding provisions of the 
Codes of 1877 and 1882, is by its definition 
clearly intended to apply both to persons 
who cultivate land as farmers, to use the 
expression of the District Judge, and to 
persons personally engaged in agri- 
cultural labour. Turning to the dictionary 
meaning of the word “agriculturist” as show- 
ing what is the ordinary sense of that word, 
we find in Murray’s dictionary “agricul. 
turist” is a professed cultivator of the land, 
a farmer (for which agriculturist is also 
used.) 


A person who earns his livelihood by 
tilling the soil can hardly be said not to bea 
professed cultivator of the land. Ido not 
think that in ordinary parlance there is any 
difference in meaning between “an agricul- 
tural population” and “a population of 
agriculturists.” If, therefore, a professed 
cultivator of the land earning his remunera- 
tion from another employer owns a house 
in which he lives, he should be protected 
from the attachment of that house by reason 
of the provision of section 60 (c). We do 
not find that the leading Bombay case on 
the subject, Radhakisan Hakumji v. Balvant 
Ramji (1), is inconsistent with this conclu- 
sion. The learned Judges say: “The exemp- 
tion is of a house or building occupied by an 
agriculturist, and this, we think, means a 
house dwelt in by an agriculturist as such, 
and the farm buildings appeuded to such 


(1) 7 B. 539 at p. 531; 8 Iud. Jur, 143, 4 Tad. Doc, 


agricultural labourers.” Tbe term ‘‘agrioul-. (x. &) 357. 


r 
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dwelling. * It does not include other houses, 
which in one sense may be occupied; what is 
meant is a physical occupation, by an owner, 
of his house as a dwelling appropriate or 
convenient for his calling.” Lb seems to us 
that those words may be used to support 
the position of the defendants in the present 
case. The other cases to which reference has 
been made, Jivan Bhaga v. Hira Bhaji (2); 
Pandurang Balaji vy. Krishnaji Govind (8) and 
Jamna Prasad Raut y Raghunath Prasad (4), 
do not conflict with this decision It is said 
that the defendant No. 1 who was the appel- 
lant before the District Judge is now dead, 
but thatis no reason why in appeal we 
should not hold that the attachment which 
was under consideration before the 
Judge was improperly levied on his house. 

It has been said, however, that the defend- 
dant No. 2 at all events is concluded by an 
order made in execution proceedings by the 
Subordinate Judge, But defendant No. 2 is 
interested with defendant No. 4, who has 
now come of age, in the same house, and 
both heand defendant No.4live in the houseas 
adwelling from which they can carry on their 
calling. That house as a result of this judg- 
ment will be protected from attachment, and, 
therefore, defendant No. 2 will get the benefit 
of the order. We reverse the decree of the 
lower Appellate Court and dismiss the dar- 
khast with costs throughout, 


Appeal allowed; Decree reversed. 
(2) 12 B. 363; 6 Ind. Dec, (N. s. 726. 
(3) 25 B. 128;5 Bom. L. R. 799, 
(4) 19 Lud. Cus, 126; 35 A. 307; 11 A. L. J. 437, 


CALCUTTA HIGH COURT. 

ReFeRENCE IN MISCELT.ANEOUS APPRAT Hine 

No. 281 or 1916, 

February 23, 1917. 
Present:—Mr. Justice N, R., Chatterjea. 
MADAN MOHAN DEHY—Prawtirr— 

APPELLANT 
versus 
NOGENDRA NATH DEY--Derenvantr— 
RESPONDENT. 

Civil Procedure Code (Act Vof 1908), s. 144, order 
under—-Government of India Notification No. 4650 of 
10th September 1889—Appeal to High Court ~Court-fee. 

An order under section 144, Civil Procedure Code, 
is an order deciding a question falling undor section 


. 
t 
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47 { 1) of the Code and, therefore, an appeal to the 
High Court from stich an order is chargeable with a 
Court-fse of Rs. 2 under clause (6) of the Notification 
of the Govornment of India No. 4650, dated the 10th 
September 1889. [p. 642, col, 2.] 

Gangadhar Marwari v, Lachman Singh, 6 Ind. Cas. 
125; 11 ©. L. J, 541, referred to, 

Reference under section 5 of the Court 
Fees Act by the Registrar and Taxing Officer 
of the Appellate Side of the High Court on 
3lst January 1917, 


The Reference was in the following 
terms:— 
This matter arises out of an appeal 


against an order of the third Subordinate 
Judge of Hughly, bolding that tbe two 
principal respondents were entitled to 
obtain a refund, under section 144, Code of 
Civil Procedure (Act V of 1908), of cer- 
taiu money which they had deposited, 
These two respondents were originally 
amongst the defendants in a mortgage suit 
and by virtue of a preliminary decree were 
made liable for Rs. 4,001-10-3. An appeal 
to this Court was lodged, in which these 
two respondents did not join and after 
the filing of the appeal they deposited in 
Court the sum for which they had been 
found liable. The appeal was settled by 
a compromise, to which the | High Court 
gave effect by a decree, dated the 10th 
Jane 1913, and by this decree the two pre~ 
sent respondents became joint’ decrte- 
holders. They then applied for refund of 
the amount deposited, the application being 
opposed by one of the plaintiffs; and ‘the 
Subordinate Judge has held that they are 
entitled toa refund, 

‘Against this order the plaintiff-objector 
has filed an appeal, describing his memo- 
randum of appeal as one preferred under 
section 47, Civil Procedure Code, and paying 
a Court-fee of Rs, 2 only; this being the 
amount prescribed for appeals from orders 
under section 47 (1), Civil Procedure Code, 
by clause (6) of the Notification of the 
Government of India, No. 4650, dated 1Gth 
September 1859. ae 

“Now since a decree, as defined in section 
2 (2), Civil Procedure Code, includes the 
determination of any question within section 
144 and the Gevernment Notification above 
referred to mentions only appeals from 
orders under section 47 (1) [old section 244 
(c)] and not appeals from orders under section 


. 144, the practice has apparently bgen to 


~ 
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require appellants in. such appeals to pay ad 
valorem Court-fee as on an appeal from a 
decree, and the question now referred to 
me as Taxing Officer is whether this 
practice should be followed in the present 
case or the appeal accepted on a fee of 
Rs. 2 only, 

I have heard the learned Vakil for the 
appellant and his argument, put shortly, 
is this: Cases decided under the old Code 


of Civil Procedure, 1882, show that under. 


that Code the practice was to treat cases 
under section 583 (corresponding to the pre- 
sent section 144) as applications in execution 
under section 244 (present section 47) and 
that the present section 144 does not change 
but was rather introduced to regularise that 
practice. The first part of this conten- 
tion 1s supported by the cases of Venkayya 
v. Reagavacharlu (1), Nand Ram v. Sita 
Ram. (2) and Rohni Singh v. Hodding (3), 
in which it was held’ that matters under 
section 583 should be treated as applications 
under section 244 for purposes of limita- 
tion. 

| There are two cases in which a contrary 
view was suggested, viz., Kurupam Zamindar vy. 
Sadasiva (4) and Harish Chandra Shaha v. 
Chandra Mohan Dass (5), but it may be 
observed that one of the Judges who was 
a party to the decision in the Madras case 
subsequently changed his view [see the 
case above quoted as Venkayya.v. Ragava- 
charlu (1)], while the expression of opinion 
in the Calcutta case was not absolutely neces- 
sary to the decision of the case. 


“There is, moreover, one case in which 
the question actually arose as to the pro- 
per Court-fee payable on an appeal against 
an order under section 583 of the old Code. 
In this case [Gangadhar Marwari v. Lachman 
Singh (6}] it was held that an application 
for mesne profits made not by the plaint- 
iffs, but by the defendants against whom the 
suit had been dismissed, by way of restitution 
under section 583, Civil Procedure Code, was 
one under section 244 (c) of the Code and 


(1) 20 M. 418; 8 M. L. J. 79; 7 Ind. Dec. (N. s.) 317. 
(2) 8 A. 545; A. W. N. (1886) 178; 5 Ind. Dec. 
(N. 3.) 272. 
13) 21 C. 840; 10 Ind. Deo. (N. s.) 858. 
(4) JO M. 66; 3 Ind, Dec. (N. 8.) 797. 
(5) 28 C. 113. 
. (6) 6 Ind. Cas. 125; 11 C. L J. 54l. 
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uilar tha Govsernmant of India Notifica- 
tion, No. 4659, dated 20th Septembar 1889, 
susah an apoplisation woull ba chargeable 
with Court-fees under Article 11, Sshedule 
III, of tha Court Fees Act and not ad 
valorem. It may, therefore, in my opinion, 
be taken as certain that had the present 
appeal been filed under the old Code, a fee 
of Rs. 2 only would have been payable. 
The present section 144, so far from changing 
the practice under the old Code, appears 
to have been expressly altered inits word- 
ing to regularise the practice which had 
been followed under the Codeof 1882 and 
whereas it was previously a matter of con- 
flict whether an alternative remedy lay 
also by way of a separate suit, the second 
clause now expressly prohibits a suit. 
Proceedings under section 144 would, there- 
fore, appear to be undoubtedly proceedings 
in execution and, in respect of the payment 
of Court-fee, the principle of the ruling 
in Gangadhar Marwari v. Lachman Singh (6) 
would seem to apply to cases under the 
new as under the old section. In my 
opinion, therefore, a fee of Rs. 2 only is 
payable in the present case. 

“There are, however, I understand, 
several similar cases pending and as the 
matter 1s, in my opinion; one of general 
importance, I refer the matter, under section 
5 of the Court Fees Act, VII of 1870, for 
the final decision of the Chief Justice.” 

Dr. Jadu Nath Kanjilall (with him Babus 
Nani Lall Dey and Kali Das Sarkar), for the 
Appellant.—The point to be determined in 
this ease is the amount of Court-fee pay- 
able on an appeal from an order under 
section 144, Civil Procedure Code, 1908. 


I sumbit that proceedings under section 
144 of Act V of 1908 are virtually pro- 
ceedings in execution, and Rs. 2 should be 
the Court-fee chargeable on appeals from 
orders under section 144, as Rs. 2 is also 
charged on appeals from orders under section 
47 under Government Notification No. 4650 
of 1859. This Notification applies to appeals 
from orders under section 144. This view 
is supported by a series of cases decided 
under the old Code of 1882. See Venkayya 
v. Ragavacharlu (1), Nand Ram v. Sita Ram 
(2), Rohni Singh v. Hodding (3). The cases 
that are apparently against the appellant are 
Kurupım Zamindar v, Sadasiva’ (4), Harish 
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Chandra Shaha v. Chandra Mohan Dass (5). 

Section 583 of the old Code corresponds 
with section 144 of the new Code of 1908, 
and the wording of section 144 is so framed 
as to bring it in closer conformity with the 
practice in vogue under the old Code, aa laid 
down in the cases referred to above in sup- 
port of the contention that Rs. 2 is the 
Court-fee payable in a case like this. More- 
over in Gangadhar Marwart v. Lachman 
Singh (6) it has been laid down that Rs. 2 
is chargeable as the proper Court-fee for 
appeals from orders under section 144. 

Babu Ram Oharan Mitier, for Government, 
did . not press his objection, 

JUDGMENT.—This is a reference by the 
Taxing Officer under section 5 of the Court 
Fees Act. 

The question for determination is, what is 
the Court-fee payable on an appeal from an 
order- under seetion 144 of the Civil Proce- 
dure Code. 

Clause 6 of the Notification of the Govern- 
ment of India No. 4650, dated the 10th 
September 1889, prescribes a Court-fee of 
Rs. 2 on appeals from orders under clause 
(c) of section 244 of the Code of Civil 
Procedure, Act XIV of 182. That Notifica- 
tion would, under the provisions of section 
157, apply to orders under section 47 (1) 
of the present Civil Procedure Code, which 
corresponds to section 244, clause (c), of the 
old Code. The question, therefore, i is whether 
an order under section 144 is an order which 
decides a question falling under section 47 
(1) of the present Code. 


Under section 583 of the old Code an ap- 
plication for restitution was treated as an 
application for execution of the appellate 
decree and it was expressly provided that 
the Court shall proceed to execute the decree 
passed on appeal according to the rules for 
execution of decrees in suits. It was ac- 
cordingly held in Gangadhar Marwart v. 
Lachman Singh (6) that an order under 
section 583 fell within the provisions of sec- 
tion 244 (c), and, therefore, clause (6) of the 
Notification applied. 

Under the old Code, there was diver- 
gence of judicial opinion onthe point whe- 
thera separate suit for restitution was or 
was not barred. That question has now 
been set at rest by section 144 (2) of the 
present Code. 
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It is true section 144 of the present Code 
omits the provisions that the Court is to 
proceed according to the rules prescribed 
for the execution of decrees in suits, bat it’ 
expressly lays down that no suit shall be 
instituted for the purpose of claiming any 
restitution which can be obtained by applica- 
tion under the section. The Court in 
making restitution has to execute the decree 
of reversal (which necessarily carries with 
it the right to restitution even though 
the decree may be silent as io such restitu- 
tion) in order to give effect to the reversal 
of the decree. That being so, an order 
under section 144 comes under section 47 | 
(1) and clause 6 of , the Notification applies 
to such an order. 

I think, therefore, that the Taxing Officer 
is right in holding that a Court-fee of 
Rs. 2 is chargeable on appeals from orders 
under section 144 of the Code. 


Answer accordingly. 





PUNJAB CHIEF COURT. 

Seconp Civit Appean No. 1520 or 1916. 

January 30, 1917. ; Daue ai 
Present:—Mr. J ustice Broadway. : 
FATTU ARD O0TRERS— PLAINTIFES— | 
- APPELLANTS 
versus 
Musammat PARTAPI AND orpers— 
DrFENDANTS~—— RESPONDENTS. 

Custom—Alienation— Widow, powers of— Selfgacquir- 
ed properly. 

A widow has no power to alienate the pro- 
perty of her husband whether ancestral or self- 
acquired, except for legal necessity. [p. 643, col. 1.j 

Kirpa Ram v. Rakhi, 114 P. R. 1967; 72 P. W. R. 
1907, Nur Ahmad v. Rahim Bakhsh, 14 Ind. Cas. 71; 
52 P. R. J932; 177 P. W.R. 1912; Allah Ditta v. 
Gauhra, 28 Ind. Cas. 127; 3 P. R. 1914; 129 P. L. R. 
1914; 250 P. W, R. 1913, referred to. 

Second appeal from the decree of the Dis- 
trict Judge, Jullundur, dated the 29th 
March 1916, affirming that of the Munsif, 
lst Class, Jullundur, dated the 24th January 
1916, dismissing the suit. 
| Mr. Lal Chand Mehra, for the Appellants. 

Mr. Chiman Lal, for the Respondents. 


JUDGMENT.—(1).—The plaintiffs-appel- 
lants in this case sued the defendants- 
respondents for a declaration that a mortgage 
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of certain land executed by Musammat 
Partapi would not affect their reversionary 
rights. It was alleged that the property 


mortgaged was ancestral, and in the hands- 


of Musammat Partapi purely as a widow, 
(2). The primary Court settled three issues, 
No. 2 relating to the question whether the 
land was ancestral, It was held that the 
plaintiffs had failed to prove that the pro- 
perty was ancestral, and that, therefore, it 
decide the other 


was not necessary to 
issues, a 
(3). Issue I was whether the plaint- 


iff was the nearer reversioner of defendant's 
husband?” 

(4). 
in dispute was executed for valid consider- 
ation and of necessity?” 

(5). The learned District Judge in a 
brief judgment dismissed an appeal filed by 
the plaintiffs on the ground that they had 


failed to prove that the property was 
ancestral. 
(6). It is obvious thatthis finding teas not 


dispose of the case, 

(7), Even if the property was notan- 
cestral, a widow has no power to alienate 
except for necessity, and, therefore, it was 
incumbent on the Courts to some to a 
finding on thé remaining two issues [see 
Kirpa Ram v. Rakhi (1), Nur Ahmad v. 
oe Bakhsh (2) and All h Ditta v. Gauhra 
(8). 

(8). I accordingly accept this appeal 
and, under Order XLI, rule 23, Civil Pro- 
sedate ,Code, remand the case to ‘the first 
Court "for disposal of the other issues on 
the merits. Stamp on appeal will be re- 
funded. Costs will abide the result. 


Appeal accepted; Case remanded, 
(1) 114 P. R. 1907; 72 P. W. R. 1907. 
14 Ind. Cas. 71; 62 P. R. 1918; 177 P. W, R, 


(3) 23 Ind. Cas. 127; 3 P. R. 1914; 129 P.L. R, 
1914; 250 P. W. R. 1913, 
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Issue III was “whether the mortgage’ 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 1517 or 1915.. 
March 12, 1917. 
Present:—Myr. Justice Tudball and 
Mr. Justice Rafique. 

Hafiz AMIR MUHAMMAD AND ANOTHER— 
PLALNTIFFS—-APPELLANTS 
VETSUS 


WAZIR— Derenpant-——- RESPONDENT. 
Construction of document-—-Morigage—Redemption. 
A mortgage-deed provided: “If within a period 
of ten years we have paid the whole of 
the mortgage-money in one lump sum the mortgaged 
property specified below will be redeemed. If 
erry: wedo not pay the whole of the mortgage- 
money the property will be sold outright and the 
aforesaid creditor......... will be considered as in pro- 
prietary possession of the mortgaged property: 

Heid, that under the terms of the deed the mori- 
gage ~ be redeemed within ten years. [p. 644, 
col, 1. 


Second appeal against the decision of the 
District Judge, Allahabad, dated the 26th 
August 1915. 

FACTS.—The plaintiff was the purchaser 
of the equity of redemption of a house mort- 
gaged to the defendant on the 8th December 
1909. 

Both the Courts below dismissed the plainte 
iffs’ suit as being premature on considera- 
tion of the conditions cf the mortgage-deed. 

The Hon’ble. Dr. Tei Bahadur Sapru, for 
the Appellants.— The conditions of the mort- 
gage-deed do not forbid the mortgagor from 
redeeming the mortgage within ten years. 
The mortgage-money could be paid atany 
time within ten years. 

Mr, Kanhazya Lal, for the Respondent.—The 
mortgage was for ten years certain, it could 
not be foreclosed within ten years and 
hence it could not be redeemed within that 
time. The mortgage is a possessory mort- 
gage and the rights of redemption and 
foreclosure are co-extensive. The following 
decisions were sited: Raghubar Dayal v. 
Budhu Lal (1), Bhagwat Das v. Parshad 
Singh (2), Husaini Khanam v. Husain Khan 
(3), Chhatku Rai v. Baldeo Shukul (4). l 

JUDGMENT. —Tbhis appeal arises out of a 
suit for redemption brought by the plaintiffs. 
appellants. It has been dismissed by both 


@) 8 A. 95; A. W. N. (1886) 13; 4 Ind, Dec. (x. s.) 
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3} J0 A. 602; A. W. N. (1888) 268; 6 Ind. Deo. 
(N. s.) 405, 

(8) 29 A. 471; A. W. N. (1907) 183; 4 A. L. J. 375. 

_ 4). 17 Ind. Cas, 340; 10 A, L. J, 330; 34 A. 659, 
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the Courts below, on the finding that the 
suit was premature in that according to the 
terms of the agreement between the parties 
the mortgage was not redeemable within 
a period of ten years. The mortgage was 
created on the 8th of December 1909 and 
the present suit was brought in the year 
1914. We have examined the document 
and completely fail to nnderstand how the 
Courts below could have placed upon it the 
interpretation that the mortgage was not 
redeemable within a period of ten years. 
The relevant clauses are as follows: “if 
within a period of ten years we have paid 
the whole of the mortgage-money in one 
lump sum, the mortgaged property specified 
below will be redeemed. If according to 
our promise, we do not pay the whole 
of the mortgage-money, the property will 
be sold outright and the aforesaid creditor 
by means of the present deed will be considered 
as in proprietary possession of the mortgaged 
property.’ The fourth clause provides “that 
for the period of the mortgage, the mort- 
gagee would have no elaim for interest nor 
the mortgagor for profits.’ To us the 
meaning of the contract is plain. Under 
clause 2 the mortgagor was to redeem 
within a period of ten years and if the 
mortgage was not redeemed within that 
period, then the mortgagee on the expiry 
of that period was to become the owner of 
the property. To hold thatthe mortgagor 
cannot redeem within the period of ten 
years inthe above circumstances would be 
to hold that he could never redeem at all, 
for in the understanding of the parties, on 
the expiry of that period, the property was 
to become the property of the mortgagee 
and the mortgage was to be no longer 
redeemable. It is useless considering other 
documents that have been discussed in other 
cases. We have been referred to three, 
including the case quoted by the Court 
below. In none of those three does the 
document coincide in language with the 
document which is now before us, and none 
of those three decisions are of the slightest 
assistance to usin interpreting the present 
document. We hold that the decisions of 
the Courts below are incorrect, that the 
plaintiff is entitled to redeem within the 
period of ten years, and that the snit is 
not premature. We, therefore, set aside the 
decision of the Court below and remand 
e 
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the case to the Court of first instance 
through the lower Appellate Court with 
direations to re-admit the case upon its file 
and to proceed to hear and determine it 
according to law. The costs of this appeal 
and of the appeal -in the lower Appellate 
Court will be costs in the cause and will 
abide the result. 
Appeal allowed; Case remanded. 


PUNJAB CHIEF COURT. 

Secono Civit Appear No. 1395 or 1916. 
January 12, 1917, 
Present:—Mr. Justice Broadway. 
BUTA SINGH—Devrenpant — 
APPELLANT 
VETSUS 
ISHAR SINGH AND oTHERS—-PLAINTIFFS, 
BHOLA SINGH—Desvenpant— 
RESPONDENTS. 

Custom—Alienation Ancestral property—Shamilat 
allotted on partition—-Punjab Courts Act (III of 1914), 
S. 41—Necessitu— Question of law or fact. 

Shamitat jand allotted to an agriculturist by virtue 
of his being the proprietor of other ancestral land 
in the same village is his ancestral property. [p. 645, 
col, 1.] 

The question of necessity may be a question of 
fact or one of law according to whether the considera- 
tion was taken to the knowledge of the alienee to 
pay a previous genuine debt or per contra merely as 
an act of wanton extravagance, or whether the Court 
below had infringed rules and maxims laid down by 
the Chief Court. [p. 645, col. 1.] 

Nidhan v. Buta, 36 Ind. Cas. 700; 107 P. 
191 P, W. R. 1916, referred to. 

Second appeal from the decree of the 
District Judge, Jullundur, dated the 16th 
February 1916, varying that of the Sub- 
Divisional Judge, Ist Class, Ferozepore, 
dated the 30th August 1913, decreeing the 
claim with costs. 

Mr, Ganpat Rai, for the Appellant. ` 

Mr. Nihal Chand Mehra, for Respondent 
No. 1. 


JUDGMENT,— (1). Tbe plaintiffs in 
this case sued for a declaration that a 
mortgage executed by Bhola Singh for 
Rs. 900 should not affect their reversionary 
rights. The learned District Judge has 
held that the property was ancestral and 
that the mortgage was only valid to the 
‘extent of Rs. 77 as against the plaintiffs’ 
rights, the balance of the mortgage-money 


R. 1916; 


é 
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having not been shown to be for legal 
necessity. Buta Singh, mortgagee, has 
preferred this second appeal against this 
_ decision, and on his behalf I have heard 
Mr. Ganpat Rai, while Mr. N. C. Mehra 
has appeared for the respondents, 

(2). The land mortgaged consisted of 
land which was held by Bhola Singh in 
proprietary rights and certain shamilat land 
which had fallen to his share apparently 
after partition. Mr. Ganpat Rai contends 
that the shamzlat land at any rate was 
not ancestral. Iam unable, however, to 
accept the contention. Bhola Singh acquired 
this shamilat land by virtue of being the 
proprietor of other land in the same village, 
That land being ancestral, the shamilat land 
which fell to his share must, in my 
“opinion, be regarded as ancestral and has 


been correctly so held by the learned 
District Judge. 
(3). With regard to the question of 


necessity Mr. Ganpat Rai referred me to 
Nidhan v. Buta (1) as an anthority for 
holding that the question of necessity was 
a question of law. His contention, however, 
is not quite borne out by that decision. 

(4). In that case it was held that 
necessity may be a question of factor one 
of law according to whether the sum of 
money was taken to the knowledge of the 
alienee to pay a previous genuine debt or, 
per contra, merely as an act of wanton ex- 
travagance. or whether the Court below 
had infringed rules and maxims laid down 
by tĦis Court and had decided on wrong 
principles as to the quantum of necessity 
required. In this case it has not been shown 
me in what way the learned District Judge 
has infringed the rules and maxims laid 
down by this Court, and J, therefore, find 
that the question in the present case is 
or purely of fact behind which I am unable 
0 go. 


(5). The appeal, therefore, fails and ig 
-dismissed with costs, 


Appeal dismissed, 
(1) 36 Ind. Cas. 700; 107 P. R. 1916; 191 P.W.R, 1916, 
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PATNA HIGH COURT. 
APPRALS From APPELLATE Decress Nos, 2142, 
2737, 2378, 2739 or 1915. 
January 18, 1917, 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 

THAKUR SINGH—Puatstiry — APPELLANT 
RAMKHELAWAN SINGH-—Ptatntirr— 
APPELLANT 
PARMESHWAR SINGH—P.tarntirr— 
APPELLANT 
ZAMINDAR SINGH— PLAINTIFF — 
ÅPPELLANT 
VETSUE 


PARDIP SINGH—Deranpantr— 


RESPONDENT IN ALL. 

Bengal Tenancy Act (VIH B. CO. of 1885), ss. 63, 70— 
Order deciding that system of appraisement prevails in 
a holding, finality of ~Jurisdiction—Plaint, allegations 
in. 

A dispute as to whether the system of appraise- 
ment or batai should apply to a holding is one which 
is withiu the jurisdiction of a Sub-Divisional Officer 
to determine under section 70 (5) of the Bengal 
Tenancy Act [p. 646, col. 2.] 

Per Chapman, J—~If the jurisdiction of an order 
under section 69 or 70 of the Bengal Tenancy Act is 
to be impugned, it must be impugned upon a specific 
ground stated in the plaint, and not merely upon 
researches made by the Court without reference to 
the pleadings of the parties. [p. 646, col. 2.] 

Per Roe, J.~-Where the question whether a holding 
is a batai ora tanabundi holding has been investigat- 
ed by ths Collector, his decision upon the question 
is final and the action taken by a Court on the basis 
of that decision cannot be said to be without jaris- 
diction. [p. 647, col, 1.) 


Appeals from a desision of the District 
Judge, Gaya, dated the 17th June 1915, 


reversing those of the Munsif, Aurangabad, 
dated the 22nd February 1915. 


Messrs. Hari Bhusan Mukerji and Nirsu 
Narayan Sinha, for the Appellants. 
Messrs. Purnendu Narayan Sinha and 
Sivanadan Ras, for the Respondents. 
JUDGMENT. 


CHAPMAN, J.—These appeals are on behalf 
of certain tenants against whom the Sab- 
Divisional Officer of Aurangabad passed an 
order under section 70 of the Bengal 
Tenancy Act. The tenants, who were the 
plaintiffs in the suits out of which the 
appeals arise, asked for a declaration that 
the system of division of produce prevails 
and that the system of appraisement does not 
prevail and that the order passed by the 


,Sub-Diyisional Officer is contrary to law 
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and fact, that it was without jurisdiction 
and that the defendant-landlords should 
be enjoined against taking out execution 
of the order of the Sub-Divisional Officer. 

The facts of the various cases are 
similar and will be understood by the 
recital of the facts of one, namely, Title 
Suit No. 295 of 1914. In that case the 
plaintiff recites that he is a cultivator of 
20 bighas odd, which he holds under the 
bataí system which has been prevailing 
from time immemorial; that he was record- 
ed at the recent survey as holding under 
batai after a dispute between him and the 
landlord on the point; that thereafter the 
landlord brought a suit against him for 
arrears of rent and succeeded in obtaining 
a decree upon the basis of appraisement. 
The tenant thereupon appealed to the 
Court of the District Judge and during 
the pendency of his appeal to the District 
Judge he made an application to the Sub- 
Divisional Officer of Aurangabad for a division 
of his crops. The Sub-Divisional Officer 
ordered a division of the crops in March 
1914, but subsequently, on the objection 
of the landlord, he altered the order into 
one for appraisement. After this order 
had been made the tenant succeeded in 
his appeal to the District Judge. The 
first Court decreed the suit upon the 
ground partly that there was no applica. 
tion before the Sub-Divisional Officer for 
appraisement of the crops, but that was 
not the ground upon which the plaint 
‘proceeded. If it had been specifically alleged 
‘in the plaint that the defendant, though he 
asked for a review of the order of division, 
did not make any application for appraise- 
ment, it is not improbable that the landlord 
would have been able to show that in 
his objection to the division he asked for 
appraisement. In any case it was nota 
ground upon which the plaintiff proceeded. 
The Pleader for the landlord stated in 
the Munsif’s Court that such an applica- 
tion had in fact been made. 


The other ground upon whioh the 
. Munsif proceeded was that the plaintiffs- 
_ tenants had net been given any opportunity 
of being heard in respect of the report 
filed by the officer deputed to make the 
appraisement. In appeal to the learned 
- District Judge -the decrees of the Munsif 
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were set aside but with reference to the 
question whether there was a bona fide 
dispute within the meaning of the case of 
Nukheda Singh v. Ripu Mardan Singh (1). 
With reference to the suggestion: that 
there was only an applieation by the 
tenant for division, the learned. District 
Judge held that that objection would 
not affect the validity of a final order 
under section 70. I am of opinion ‘that 
the learned Munsif was wrong in proceed- 
of the absence of 
an application for appraisement, which was 
not a ground upon which the plaint 
proceeded. I am also of. opinion that 
the dispute as to whether it was a case 


‘for appraisement or division was a dispute 


which the Sub-Divisional Officer could deter- 
mine, wide section 70, sub-section (5) of 
the Act, I do not feel able to entirely 
assent to the decision in the case of 
Baluk Ohand Lal v. Nathunt Singh (2), 
but I am of opinion that if the jurisdic- 
tion of an order under section €9 or 70 
is to be impugned it must be impugned 
upon a specific ground stated in the 
plaint; it cannot be held to be without 
jurisdiction merely upon researches made 
by the Court without reference to the 


‘pleadings of the parties and, as I have said, 


I am adso of opinion that_the Sub- Divisional 
Officer had jurisdiction under secion 70 to 
decide the dispute which took plage in the 
present instance. The real grievance of 
the tenant was that since the order under 
section 70 was passed he had stfeceeded 
in his appeal before tbe District Judge. 
That real grievance did vot provide any 
sufficient ground under the law for’ setting 
aside the order of the Snub-Divisional 
Officer. 
The appeal is dismissed with costs, 


Ros, J.— I agree. The order of the Col- 
lector made under section 73 of the Bengal 
Tenancy Act is under. section 70, clause 
(5), declared to be final, subject to the 
Collestor’s power to refer the matter in 
dispute to a Civil Court. It is open to the 
Civil Courts to enquire whether in the cir- 
cumstances of the holding, as admitted 
or proved in the proceedings under seastiona 


(1) 40. W. N. 239, 
(2) 38 Ind, Cas. &5; 2 P, D, d. 24, 
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69 and 70, the Collestor had jurisdiction 
to take action under these sections. If it 
was common ground, for instance, that the 
holding bore a cash rental, a desree made 
under section 70 would be without jurisdic- 
‘tion, and it may be (Ido not venture to 
express a definite opinion on the point) 
that if it was common ground that the 
holding wasa batai holding an order for 
appraisement might be held to be withont 
jurisdiction; but where, as in the present 
.gase, . the question whether the holding 
was a batai or a danabandi holding has 
been investigated by the Collector, his 
decision upon the question is undoubtedly 
final and the action taken on the basis of 
that decision cannot be said to have been 
without jurisdiction, 


Appeals dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decker No, 2723 
or 1914, 

March 12, 1917. 
Present:—Mr, Justice Fletcher and 
Mr, Justice Smither. 

LAL GOPAL DUTT CHOWDHURY— 
PLAINTIFF — APPELLANT 
versus 


‘BISWA NATH ROY AND ANOTHER—. 


n DEFENDANTS — RESPONDENTS. 

Contract Act (IX of 1872), s. 74, Hapl., whether exhaus- 
tive-——Penalty—Interest, stipulation to pay exorbitant 
vate of —Question of law and fact. 

There is nothing in the law, as contained in the 
Indian Contract Act, to preventa man of full age 
and of ordinary understanding from contracting, if 
he is at arm’s length, to pay interest at an exorbitant 
rate (Lp. 648, col. 1. ] 

But a stipulation in a kabuliyat to pay interest at 
an exorbitant rate in the event of the rent being in 
arrear may amount toa penalty under section 74 of 
the Contract Act. [p. 648, col. 2.] 

Whether a stipulation to pay interest at an exorbi- 
tant rate is a penalty or not is a mixed question of fact 
and law to be decided on a consideration of all the 
circumstances relating to the case. [p. 648, col. 2.] 

‘he explanation to section 74 of the Contract Act 
is not exhaustive, so that a contract for the payment 
of interest which docs not fall within the terms of 
the i aa may amount to a penalty. [p. 648, 

“oul 1, 


Appeal against the decree of the District 
Judge, Khulna, dated the 9th April 1914, 
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affirming that of the Subordinate Judge of 
that place, dated the 25th June 1912. 

FACTS of the case appear from the 
judgment. | 

Dr. Dwarka Nath Mitter, for the Appel- 
lant.-—The appeal arises out of a suit for 
rent in respect of a four-annas share of a 
fishery on the basis. of a kabuliyat executed 
by the defendant-respondent, stipulating 
therein to pay interest at the rate of 25 per 
cent. per month in case of default of payment 
of rent fora kisi. The whole question is 
whether the plaintiff-appellant is entitled to 
get interest at the rate stipulated for, when 
the parties with their eyes open deliberately 
entered into the contract. The learned Judge 
in the Court below has, I submit, erroneously ` 
found that on equitable principles interest 
at the rate of 300 per cent. per annum should 
not be allowed. ‘There is no finding that 
any undue influence or coercion was practised 
on the defendants who are educated and 
practical men of business, or that the term is 
penal. I submit that having regard to the 
provisions of section 16 of the Contract 
Act and the observation of Sir Richard 
Garth in Mackintosh v. Wingrove (1), 
the defendant cannot get rid of this contract. 
The principle laid down there still holds 
good, 


Babu Brojo Lall Ohakravarty (with him 
Babu Sarat Comar Bose), for the Respond- 
ents.—Hxcessive interest by itself shows 
that the bargain was a hard and unconscion- 
able one and should not be enforced, See 
section 74 of the Contract Act. The trend of 
recent decisions is in favour of my Gage: 
Krishna Charan Barman y. Sanat Kumar Das 
(2); Khagaram Das v. Ram Sankar Das 
(3); Upendra Lalv. Ataulla (4); Challaphroo v. 
Banga Behary Sen (5); Avathand Muthukrisa- 
nier v. Sankaralingam Pilla (6); Kali 
Prosonno Bhattacharyya v. Protap Singh 
Patter (7). 


(1) 40. 137; 2 C. L. R. 483; 2 Ind. Dec. (N. 8.) 88. 

(2) 34 Ind. Cas. 608: 25 C. L. J. 24; 44 C. 162; 21 C. 
W. N. 740. 

(8) 27 Ind. Cas. 815; 42 O. 652; 210, L. J. 79; 19 C, 
W. N. 775. 

(4) 36 Ind, Cas. 404; 21 0. W. N. 108. 

(5) 31 Ind, Cas. 894; 22 GO. L, J. 311; 200. W. N. 
408. 

(6) 18 Ind, Cas, 417; 36 M, 229, 13 M. L, T., 20; 24 
“eM. L. 9. 185. ° 

(7) 18 Ind. Gas, 966; 17 O. L, J. 221, - 
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' (Fuercusr, J.— The recent decisions are 
against the plaintiff’s case. | 
Dr. Mitter, in reply.—I do not know of any 
case against me, the facts of which agree with 
those of the present case. The cases referred 
. to in support of the defendants’ case are all 
distinguishable. Section 74 of the Contract 
Act can have no application when it has not 
been .found that the stipulation was by 
way of penatly. 
JUDGMENT. 


FLETCHER, J.——Thisis an appeal by the 
plaintiff against a judgment of the learned 
Distriot Judge of Khulna, dated the 9th 
April 1914, affirming the decision of the Sub- 
ordinate Judge of the same place. Tha 
plaintiff sued to recover the rent due to him on 
the basis of a kabuliyat for a four-annas share 
of a jalkar. The contract of tenansy provided 
that interest was to run on the rent in arrear 
at the rate of 25 per cent. per mensem, that 
is, 800 per cent. per annum. The plaintiff 
hkes interest at 300 per cent. per annum and, 
therefore, the learned Judges in the Courts 
below having deprived him of that rate, he 
has appealed to this Court. The law, of 
course, on this matter is not settled with 
reference to the plaintiff's likes or dislikes but 
is contained in the Indian Contract Act, and 
there is nothing to prevent a man of full age 
and of ordinary understanding from contract- 
ing, if he ia at arm’s Jength, to pay interest at 
a higher rate. But there are provisions in 
the law such as section 74 of the Indian 
Contract Act, and that section has reference 
to compensation when there has been a 
breach of the contract and a penalty has been 
stipulated for. The question in the present 
case is: ‘Is this 300 per cent. per annum 
stipulated to be paid in the event of the rent 
not being paid in due time a penalty.” 
Unfortunately, iv an otherwise well-con- 
sidered judgment, the learned District Judge 
has fallen into an error as to what would be 
a penalty. . The learned Judge considered 
that the explanation to section 74 of the 
Indian Cortract Act was exhaustive ard that 
there was no case with reference to the pay- 
ment of interest which could be penal if it 
did not fall within the terms of the explana- 
tion. That is clearly not so. The case 
reported as Krishna Oharan Barman v. Sanat 
Kumar Das (2) was a case where the interest 
was held to be -penal, notwithstanding 
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that there was no increased rate as 
referred to in the explanation to section 74. 
The learned Judge found himself in a 
difficulty beeause he considered that he 
could not hold the interest to be penal and 
attempted to support the judgment of the 
Court of first instance by an equitable 
doctrine as to a person standing in a fiduciary 
position and dominating the will of another. 
Those principles do not apply in the circum- 
stances of the present case. The case must 
stand cr fall on the terms of section 74, and 
that is a mixed question of fast and law to be 
decided ona consideration of all the circum- | 
stances relating to the case. In that view, I 
say with regret, because the judgment of the 
learned District Judge is otherwise a well- 
considered judgment, that this case must 
go back tothe lower Appellate Court to be 
re-heard. The learned Judge of’ the lower 
Appellate Court must come to a definite 
conclusion whether the interest of 25 per cent. 
per mensem stipulated to be paid by the 
kabultyat in the event of the rent being in 
arrear was or was not by way of penalty as 
mentioned in section 74 of the Indian Con- 
tract Act. The judgment of the learned 
Judge of the lower Appellate Court is 
accordingly set aside and the case is sent back 
to him to be re-heard as stated above without 
disturbing the findidgs of fact onthe other 
points raised in the case. Costs will abide 
the resultof the re-hearing by the lower 
Appellate Court. 
SMITHER, J.—J agree, 
Case sent bagk. 


PATNA HIGH COURT. 
APPEAL FROM APPELLANE ORDER No. 281 
or 1916. 

February 8, 1917. 

Present: —Mr, Justice Chapman and 
Mr. Justice Roe. 

GANGA DEO NARAIN SINGH— 

J CDGMENT-DEBTOR—APPBLLANT 

Versus 5 
JOTI LAL SAHU— Jupament-orepitox 


——~ RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 145, O. 
XXXIV, v. 14—Decree, order directing surety to pay, 
whether amounts to—Haecution—Property pledged by 

, surety, whether can be sold. 


"w 
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An order directing a surety to pay is not a decree 
under the Civil Procedure Code, except for the pur- 
poses of appeal, 

Property pledged as security by a surety for stay 
of execution can be sold in execution of the decree 
after the judgment-oreditor has exhausted his 
remedies against the judgment-debtor, 


Appeal from an order of the District Judge, 
Chapra, dated the 25th May 1916, confirming 
that of the Subordinate Judge, Chapra, dated 
the 18th March 1916. 

Mr, Ganesh Dutt Singh, for the Appellant. 

Mr. Harnandan Sahay, for the Respond- 
ent, ; 


JUDGMENT. 


Crapman, J.—This isan appeal against 
an order directing execution to- proceed 
against a surety. The judgment-debtor had 
obtained -the stay of execution upon the 
surety giving security. The judgment- 
creditor has exhausted his remedies against 
the judgent-debtor and now asks to proceed 
against the surety for the remainder of his 
debt. 


The first ground of objection was that 
the judgment-creditor cannot in execution 
ask for the sale of the property which the 
surety pledged. Reliance is had spon rule 
14, Order XXXIV, which says that “where 
a mortgagee has obtained a decree for the 
payment of money in satisfaction of a claim 
arising under the mortgage he- shall not be 
entitled to bring the mortgaged property 
“to sale otherwise than by instituting a 
suit.” The order directing the surety 
to pay is not, however, a decree under 
the Code except for the purposes of appeal 
(section 145). This was, therefore, not a case 
of a person cbtaining a decree for the payment 
of money. There is no objection to the 
judgment creditor proceeding with the sale 
of the property pledged, provided the sale 
does not purport to bea sale of mortgaged 
property. The judgment-creditor runs the 
risk of there being other liens on the pro- 
perty.and he also runs the risk of the right 
of redemption being subsequently held’ to 
remain alive—otherwise there is no objection 
to his proceeding in this manner. 


The other objection was that inasmuch 
as the judgment-ecreditor had proceedéd 
against the judgment-debtor in respect of 
other débts, he had: done an act which was 
inconsistent with the rights’ of the surety. 
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Such.a contention appears to me t8 be quite 
untenable. 
The appeal is dismissed with costs. 
Ros, J.—I agree. 
Appeal dismissed, - 


ALLAHABAD HIGH COURT. 
Seconn Civin APPRAL No. 1550 or 1914. 
Febraary 3, 1917. 
Present:—-Sir Herry Richards, Kr., 
Chief Justice, and Mr. Justice Rafique. 
GAYA DIN——PLAINTIFF-—ÅPPELLANT 


TETSUS 
SRI RAM AND otraers—Derenpants— 
RESPONDENTS. 


Negotiable Instruments Act (XXVI of 1881), 88. 64, 
76 (d)—Presentment of hundi, necessity of, at maturity 
— Drawer, lability of, when hundi not presented— 
Burden of proof. : 

Section 64 of the Negotiable Instiuments Act 
provides that promissory notes, bills of exchange and 
cheques must be presented for payment to the maker, 
acceptor or drawee by or on behalf of the holder, but 
under section 76 (d) of the Act presentment for 
payment is unnecessary “as against the drawer if the 
drawer could not suffer damage from the want of 
presentment.” [p. 650, col. },] 

The onus, however, of showing that the drawer 
could not suffer damage is on the party who wants to 
excuse himself for non-presentation of the negotiable 
instrument. [p. 650, col. 1.) 

Madho Ram v. Durga Prashad, 6 Ind. Cas. 798; 7 A. 
L. J. 815; 33 A. 4, followed. 

Phul} Chand v, Ganga Ghulam, 21 A, 450; A. W. N. 
(1899) 167, 9 Ind. Dec. (N. s.) 994, referred to. 

Second appeal against the decision of the 
District Judge, Moradabad, dated the 14th 
July 1914. 

The Hon’hle Dr. Sundar Lal, Messrs. 
Motilal Nehru, Sailanath Mukerji and Panna 
Lal, for the Appellant. 

The Hon’ble Dr. Te; Bahadur Sapru and 
Mr. K. N. Katju, for the Respondents. 

JUDGMENT.—This appeal arises out of a 
suit brought by the holder of a kundi against 
the drawer, the parties on whom the hundi 
was drawn and the persons in whose favour 
if was made. The Court of first instance 
dismissed the suit as against all the parties 
except tke drawer, The lower Appellate 
Court has dismissed the suit altogether, on the 
ground that the note was not presented. It is 
admitted that the note was not presented, byt 
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the appellant contends that this is no defence 
as against the drawer unless it is showu 
that the drawer suffered damage, and it is 


urged that the onus les on the drawer of - 


showing that he suffered damage. Section 
64 of the Negotiable Instruments Act 
provides that promissory notes, bills of 
exchange and cheques must be presented for 
payment to the maker, acceptor or drawee by 
or on behalf of the holder. This also is the 
English law, and on the face of the kundi 
it ought to have been presented. In other 
words that was the contract. Section 76 
provides that the presentment for payment 
is unnecessary in certain cases~ the Jast 
instance is set forth in section 76 (d) in these 
words: “as against the drawer, if the drawer 
could not suffer damage from the want of 
presentment.” Jt seems that the onus of 
showing that the drawer could not suffer 
damage is thrown on the party who wants to 
excuse himgelf for the non-presentation of 
the negotiable instrument. This very point 
seems to have been desided in the case of 
Madho Ram v. Durga Prashad (1). It is true 
that the Court was there considering the 
words of sectien 98 in respect of notice of 
dishonour, but the very same language 
occurs in section 95 as occurs in section 
76. Theappellant relies upon the case of 
Phul Chand v. Ganga Ghulam (2). In that 
case the learned Judges seem to have thought 
that section 64 not having spesified what the 
result of non-presentation was, presentation 
was not necessary. Section 76 (d) does 
not seem to have been referred to. The case 
was remanded for re-trial and no final decision 
was given. We think that the first decision 
we have quoted is one which decided the 
exact point which in principle is the point we 
have to consider in the present appeal. We 
think we ought to follow the later decision. 
We accordingly dismiss the appeal with costs, 
including in this Court fees on the higher 
scale. 


Appeal dismissed. 
(1) 6 Ind.{Cas. 798; 7 A. L. J. 816; 83 A, 4. 
(2) 21 A. 450; A.W. ,N. (1899) 167; 9 Ind. Deo. 
(N. 8.) 994. 


PATNA HIGH COURT. 

Civit Revision Perron No. 6 or 1917. 
February 23, 1917. 
Present:—Mr, Justice Chapman and 
Mr. Justice Roe, 
SARASWATI PATTACK—Apreruant 
versus 
THe LAND ACQUISITION DEPUTY 

COLLECTOR or CHAMPARAN-—~ 


RESPONDENT. 

Land Acquisition Act (I of 1894), s. 49—Deputy 
Collector, power of, to make reference to Civil Court 
— High Court, whether can interfere. 

The act of a Land Acquisition Deputy Collector in 
making or refusing to make a reference to a Civil 
Court under section 49 of the Land Acquisition Act, 
is a judicial act, and the High Court can interfere 
with such act on the ground that the Deputy Collec- 
tor is a Court when he takes such a step or refuses to 
take it. [p. 65], col. 1.] 

Krishna Das Roy v. Land Acquisition Collector of 
Pabna, 13 Ind. Cas. 470; 16 C. W. N. 327; 16 O. L.J. 
165; Administrator-General of Bengal v. Land Aecquisi- 
tion Collector, 12 C. W. N., 241, referred to. 

Whenan objection ig made that a piece of land 
proposed to be acquired under the Land Acquisition 
Act isa part of the objector’s house, the Deputy 
Collector must under section 49 of the Act either 
acquire the whole house or refer the question toa 
Civil Court. He has no option in the matter. [p. 
651, col, 1.] 


Civil revision against an order ,of the 
Land Acquisition Deputy Collector, Cham- 
paran, dated the 2nd November 1916. 


Messrs. Purnendu Narayan Sinha, Rajendra 
T rasad and Awadh Behari Chaube, for the 
Appellant. 

Mr. Muhammad Fakhruddin (Goverment 
Pleader), for the Respondent, 

JUDGMENT. ° 

CHAPMAN, J.—In the course of land 
acquisition proceedings for the purpose of 
a drainage scheme within the town of 
Motihari, an objection was made that a 
certain piece of acquired land upon which 
there was a platform was part of the 
Objector’s bouseand that, therefore, under 
section 49 of the Land Acquisition Act 
the Land Acquisition Deputy Collector 
should either acquire the whole house or 
refer the question to the Civil Court. 
The Deputy Collector noted that he had 
seen the platform of the house in “ queer- 
tion and that the objection did not fall 
under section 49 of the Act, as the plat- 
form was an addition and in no sense 
part and parcel of the house. He, therefore, 
fismissed the objection, 
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. -The objector moved the Deputy Collector, 
again alleging that the Deputy Collector 
was not competent to decide the question 


whether the land formed part of the 
-house or not. The Deputy Collector 
directed. the petition to be filed and 


made no reference to the Civil Court. 
The objector has now moved this Court 
in revision, praying that the order refus- 
.ing a reference to the Civil Court should 
< be set aside and that a reference should be 
` directed. 
. The motion has been opposed onone ground 
- only, that is, that this Court has no juris- 
diction to interfere with the Land Acquisi- 
tion Deputy Collector, Section 49 requires 
the initiation of a judicial proceeding in 
the Civil Court for the determination 
of such a question, The Statute’ provides 
that the first “step in that judicial pro- 
ceeding shall be a reference by the Deputy 
Collector. J am of opinion that the first 
step in a judicial proceeding must be held to 
_ be a judicial step and that the act making a 
. reference or refusing to make a reference 
is an act with which we can interfere, on the 
ground that the Deputy Collector is a Court 
“when ke takes such a step or refuses to 
‘take it. The Caleutta High Court assum- 
ed jurisdiction in cases of this kind in the 
case of section 49 in the case of Krishna 
Das Roy v. Land Acquisition Collector of Pabna 
(1) and in the case of section 18 in the 
. Administrator-Generai of Bengal v. The Land 
. Acquisition Collector (2). It is quite clear that 
tha Deputy Collestor had no oplicn in the mat- 
ter. He was bound to make the reference. I 
. would ‘accordingly set aside the order of the 
Deputy Collector refusing torefer the question 
to the Civil: Court and I would direct that 
a reference be made to the Civil Court 
‘for the determination of the question, 
whether the land proposed to be taken is 
‘reasonably required for the full unimpair- 
“ed use of the house and whether in those 
circumstances the whole house should be 
acquired or only the particular 


to acquire. 
costs. 
Roz, J.—I agree. 


The objector is entitled to his 


Appeal allowed. 


(1) 18 Ind. Cas. 470; 16 C. W. N. 327; 16 C. TL. J. 165. 


(2) 12 0,W, N. 241, 


piece of 
land which the Deputy Collector proposes 
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PUNJAB CHIEF COURT. 

First Civiu Appear No. 2748 or 1915. 
December 19, 1916. 
Present:— Sir Donald Johnstone, KT., 
Chief Judge, and Mr. Justice 
Le Rossignol. 

KRISHNA MILLS, Lrv.,—Derenpants— 
APPBLLAN'TS 
VETSUS 
SUNDAR SINGH AND orHers—PLAINTIFFS 
— RESPONDENTS. 

Oivil Procedure Code (Act V of 1908) s. 151, O, XVIII, 
r. 15, O. XX, r. 1, O. XLI, rr, 23, 25—Remand — Order 
allowing production of further evidence —Review-——Evt. 
dence not heard by Judge—Procedure. 

The Chief Court remanded a case to the lower 
Court for decision on the merits after assessment of 
the damages, if any, suffered by the plaintiffs, 
Before the lower Court the latter contended that 
they were entitled to produce further evidence, and 
their contention was allowed. After plaintiffs’ 
evidence had been recorded and the defendants had 
summoned their witnesses, the presiding officer of the 
Court was transferred and his successor, professing to 


‘act under section 151 of the Civil Procedure Code, re- 


viewed and set aside the order allowing the production 
of further evidence, and holding that after the remand 
no further evidence should have been taken, pro- 
ceeded to dispose of the suit on the merits: 

Held, that even if the order allowing the production 
of further evidence was wrong it was too late to go 
back upon it, and that the lower Court acted 
illegally in reviewing that order. [p. 652, col. 2.] 

A Court which has not itself taken any of the 
evidence in a case should not decide it without hearing 
full arguments. [p. 652, col, 2.] 

Sher Khan v. Bahadur Shah, 91 P. R. 1904; 5 P.L. 
R 1905, Ghulam Ali Shah v. Shahabal Shah, 3 P.R. 
t995; 87 P. L. R. 1905, relied upon. 


First appeal from the deeree of the 
Senior Subordinate Judge, Amritsar, dated 
the 31st August 1915. 


The Hon’ble Mr. Muhammad Shafi, K. B., 
and Messrs. Manohar Lal and Dunt Chand, 
for the Appellant. 


Messrs. ©. Bevan Petman and Durga 


‘Das, for the Respondents. 


JUDGMENT.—The learned Subordinate 
Judge, whose decree is under appeal, has not 
dealt with this case in a judicious manner, 
and the consequence is still further delay 
in the disposal of what has become a 
very old case. The suit is one for damages 
for breach of a commercial contract, the 
sum claimed being Rs. 7,900 and the 
date of institution 10th June 1909. After 
many hearings and many unnecessary ad- 
journments hy the officer who at that stage 


‘dealt with the case and aftory the recording 
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of much evidence and the filing of voluminous 

written arguments, judgment was delivered 


on 2ist April 1911, dismissing the claim 
on the ground that if was plaintiffs and 


not defendants who broke the contract. 
Appeal having been preferred here, this 
Court on 24th November 1913 set aside 
the judgment and decree and remanded 


the case under Order XLI, rule 23, Civil 
Procedure Code, “for decision on the merits 
after assessment of the damages, if any, 
suffered by the plaintiffs.” 

When the case again cameon for hearing 
below, Lala M. R. was Subordinate Judge, 
and a question arose whether he should 
decide on the merits on the existing record 
or give the parties opportunity to produce 
further evidence on the question (which 
alone remained) of quantum of damages. 
After hearing arguments he on 30th July 
1914 acceded to the prayer of plaintiffs 
that further evidence should be allowed, 
and overruled the objection of the other 
party. Accordingly time was repeatedly 
given to the parties, and by 20th February 
1914 three witnesses of plaintiffs had been 
heard and they closed their case, after 
displaying somewhat dilatory tactics which 
caused many adjournments on flimsy and 
frivolous grounds. Defendants then put 
in a list of witnesses, some (a few) to 
be examined in Court and a large number 
to be examined in more or less distant 
places on commission; and then Lala M. R. 
gave place to Lala H. R. who finally 
decided the case. On 2ist June 1915 
the date 6th July was given for argument 
not on the merits of the case, but lsolely 
on the point: whether the aforesaid com- 
missions should issue or not. Several 
adjournments followed, but apparently no 
arguments were heard, and on 3lst August 


1915 the Subordmate Judge, professing 
to act under section 151, Civil Procedure 
Code, reviewed and set aside Lala 


M. R.'s order of 30th July 1914, decided 
that after the remand no further evidence 
should have been taken, and proceeded to 
dispose of the suit on the merits, giving 
plaintiffs a decree in full of their claim. 


Defendants appeal, condemning the proce- 


dureadopted by the lower Court, insisting upon 
their right to call evidence, objesting to 


the reviewing of Lala M. R.’s order aforesaid, ` 
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and also criticising the decision on the 
merits, 

Ths judgment now under appeal is a 
very meagre and summary production so 
far as regards the merits. It does not 
discuss the evidence in detail and gives 
no chapter and verse in support of its 
findings of fact. It takes also, in our 
opinion, a wholly wrong view of the Court’s 
duty at the stage the case had reached 


when the officer took over charge. We 
need not go into details, we need only 
say that, even admitting that there 


is much to be said for the view that Lala 
M. R. was wrong in allowing further 
evidence to be cited, it was too late to 
go back upon that officer’s: order, Plaintiffs 
had insisted on calling further evidenca 
and had actually succeeded in getting it 
on the record; and though defendants had, 
no doubt, in the frst instance pleaded 
for a decision on the old record they 
had been overruled, a new state of affairs 
had come into being,and they were certainly 
entitled to rebut the new evidence put 
on the record by the plaintiffs. We may also 
point out that the lower Court went 
seriously wrong in deciding, without hearing 
full arguments, a case in which it had 
ifself taken none of the evidence, Sher Khan 
y. Bahadur Shah (1) and Ghulam Ali Shah 
v. Shahabal Shah (2). Ib was also acting 
illegally in reviewing the order of 30th July 
1914 at all. Nodoubt there were written 
arguments on the file put in before the first 
decision but their existence does not neet 
the obligation to hear arguments and further 
it is practically certain that Lala H. R. 
never read those arguments, to which no 
allusion is made in his judgment. 


The result is that we must remand the 
case and cannot properly decide on the 
merits now—cf, Gauri Mal v. Nidha Mal 
(3) (page 345, penultimate paragraph). 
In order, however, to prevent ‘further 
inordinate Celay, we direct that the lower 
Court shall only call and examine the four 
witnesses already named by defendants 
for examination in Court, and, as regards 
commissions, shall discard all the witnesses 


(1) 91 P. R. 1904; 5 P. L. R. 1905. 
(2) 3 P. R. 1903; 67 P. D. R. 1908, 
(8) 127 P. R. 1888, 
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so to be examined except the following 
five, viz, Seth Khimji Assaivi of Bombay, 
Mathra Das, Balak Das of Hinganghat, 


Seth Mangal Das of Ahmedabad, sir 
Kastnr Chand of Kambi (Nagpur) and 
Balak, Das Mallpani of Jubbulpur. As to 


these the Court should carefully consider 
whether commissions should issue, the matter 
being discretionary with it. We may note 
that defendants have agreed to these 
limitations. 

Subject to the above remarks, we remand 
the case for further enquiry and report 
under Order XLI, rule 25, Civil Procedure 
Code. Return in four months. 


Case remanded. 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE ORDER No. 295 
or 1916. 

February 13, 1917. 
Present:=-Mr. Justice Chapman and 
Mr. Justice Roe. 

JAGDIP NARAIN SINGH— APPELLANT 
versus 


F. H. HOLLOWAY — RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 151, 144, 
O. XXI, r. 92—Execution—Sale set aside—Compensa- 
ti on—Limitation—A preal, 

In execution of a decree the shares of the judg- 
ment-debtors in certain properties were sold and pur- 
chased by the respondent. The sale was subsequent- 
ly set aside upon the application of the judgment- 
debtors and they were restored to possession, More 
than three years after they applied for compensation 
for the period for which they were kept out of posses- 
sion: 

Held, that the application was governed by Article 
181 of Schedule I of the Limitation Act and was, 
therefore, barred by time. [p. 654, col. 1.] 

Per Chapman, J.~—Article 181 of Schedule I of the 
Limitation Act applies only to applications made 
under the Code of Civil Procedure. |p. 654, col. 1.1 

An application fcr compensation does not fall 
within section 144 of the Civil Procedure Code, 
but would be covered by section 151 of the Code. 
[p. 654, col. 1.] 

` Obiter dictum,—-An appeal lies from an order dis- 
missing such an application, inasmuch as it is an 
adjudication between the parties and is not an order 
from tee an appeal lies as from an order. [p. 654, 
col. 1 

Per Roe, J.—Such an application does not fall 
within section 144 of the Civil Procedure Code, as 
that-section only applies to cases in which n deeree 
-is varied or set aside. [p. 654, col. 1.] 
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Appeal from an order of the District 
Judge, Monghyr, dated the Ist July 1916, 
confirming that of the Munsif, Begusarai, 
dated the 20th September 1915, 

Mr. Abant Bhusan Mukerji, for the Appel- 
lants. 

Mr. Muhammad Tahir, for the Respondent. 

JUDGMENT. 

CHAPMAN, J.—In execution of a decree 
the shares of the judgment-debtors in cer- 
tain properties were sold and purchased 
by the respondent. The sale was subse- 
quently set aside upon the application of 
the judgment-debtors. The order of setting 
aside the sale was upheld by the High 
Court on the 3rd of Augnst 1908. The 
judgment-debtors applied for restoration to 
possession and possession was restored on 
the 15th December 1910. The appellants 
before us, some of whom are the judgment- 
debtors and others are persons who have 
purchased the rights of the judgment-debtors, 
made an application on the 15th of June 
1914 for compensation for the period for 
which they were kept out of possession, 


The application was objected to in the 
first Court upon the ground that the Court 
had no jurisdiction to grant compensation 
and upon the ground that the application was 
barred by limitation. 


A preliminary objection has been made 
that no appeal lies and that an ad valorem 
Court-fee should have been paid. We have, 
however, heard the argument upon the 
ground of limitation and we are of opinion 
that the learned Court below rightly dis- 
missed the application upon the ground of 
limitation; that being so, in my opinion, it 
would be better for us not to expressly 
decide whether a second appeal does lie 
in such a case or not. My personal in. 
elination would be to hold that an appeal does 
lie, inasmuch as it was an adjudication be- 
tween the parties and it was not an 
order against which an appeal lies as an 
appeal from an order [section 2, sub-section 
(2), of the Code of Civil Procedure]. 


The learned District Judge has held that 
the application was barred by limitation 
under Article 181 of Schedule I of the 
Limitation Act. That Article provides that 
applications for which no period of limit- 
ation is provided elsewhere in the Schedule 
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or by section 45 of the Code of Civil 
Procedure, 1908, shall be barred by limit- 
ation on the expiry of three years from 
the date on which the right to apply 
acernes, The present application, though it 
purported to be under section 144 of the 
Code of Civil Procedure, was not strictly 
within the terms of that section. The 
other section under which the Court could 
have been asked to interfere would be section 
151. Though it may be argued that section 
151 does not in terms confer any juris- 
diction upon the Court, yet the result of 
the enactment of section 151 has been to 
widen the exercise of the powers of the 
Civil Courts. It has been held in a series 
of decisions, from which it would not be 
well at this late stage to resile, that 
Article 181 apples only to applications 
made under the Code of Civil Procedure 
and that it does not apply to applications 
made under other Statutes. This was 
not an application made under another 
Statute and, in my opinion, it would be 
reasonable to hold that it was an application 
under the Code of Civil Procedure or at 
least contemplated by the Code of Civil 
Procedure and, therefore, Article 181 wonld 
apply. That being so, the right to apply 
would expire after three years from the date 
of restoration to possession. The previous 
infructuous applications which are said to 
have been made would not help the appel- 
lants. 

I am also disposed to take the view 
that assuming thatan application is addressed 
entirely to the discretion of the Court, the 
Court would exercise a right discretion in 
disallowing applications made after the 
period of limitation which would apply to 
suits or applications asking for a similar 
remedy, 

On these grounds I would dismiss the ap- 
peal with costs. 


Ros, J.—I agree that section 144 clearly 
does not include the application now 
pefore us, The section only applies to cases 
in which a decree is varied or set aside. 
A decree, as defined in section 2, distinctly 
excludes any adjudiction from which an 
appeal lies as an appeal -against an order. 
The proceedings from which the present 
application originated were proceedings under 
rule 92, Order XXI, and an appeal lieg 
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in such proceedings as an appeal against 
an order. Since, therefore, the proceedings: 
before us have been distinctly excluded from 
the eategory of decrees they have also been 
distinctly excluded from the operation of sec- 
tion 144, 

As to what may be the aggrieved parties’ 
real remedy in the ‘matter, I would perfer 
not to express an opinion but I would say 
that I entirely agree with my learned. 
brother that upon an application which in 
essence amounts to a claim for compensation, 
the Court should not attempt to do justice 
between the parties more than three years 
after the relief sought became.open to the 
applicant. 


I agree that the appeal should be dismissed 
with costs. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
First Civic Arrear No. 3278 or 1915. 
July 12, 1915. 

Present: :—Sir Donald Johnstone, KT., 

Chief Judge. i 
MOHKAM CHAND—Decrer- HOLDER— 
APPRLLANT 
versus 
GANGA RAM AND oraers—JUDGMENT- 
DEBTORS AND DECREB-HOLDER 


-— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 

16, s. 49—~Hmecution—Tranaferee of portion of er 
whether can apply for execution—Joint decree-holder. 

The only person who can execute a decree is the 
original decree-holder or his transferee, vide section 
49 and Order XXL, rule 16, of the Civil Procedure’ 
Code. [p. 655, col. 2.) 

Rule 16 of Order XXI of the Civil Procedure Code 
applies only where the whole of a decree has. been 
transferred, or where the whole interest of any 
decree-holder out of several has been transferred, and 
does not give powerto apply for execution to a- 
transferee of a portion of any one individual decree- 
holder's rights. [p. 655, col. 2.] 

Although portions of a decree oan be legally trans- 
ferred, the decree must be executed asa whole. [p~ 
655, col. 2. | : 

Kishore Chand Bhakat v. Gisborne & Oo., LT O. 341; 
8 Ind. Dee. (N. s.) 766; Vencatramaniah v. Venkata , 
chinulu, 3 Ind, Cas. 444, 83 M, 80; 6 M. L. T, 294 
referred to. $ 

Order XXI, rule 15 of the Civil Procedure Code 
only applies to a case where the deoree itself make ` 
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a number of persons joint decree-holders and has no 
application to the case of a transferee of a portion of 
a decree. [p. 656, col. 1.] 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Rawalpindi, 
dated the 18th August 1915. 

Bhagat Govind Das, for the Appellant. 

Messrs. Sewa Ram Singh and Michael, for 
the Respondent. 

JOUDGMENT.—The decree, execution of 
which is in question in this case, was 
passed by the Chief Court on the 18th 
November 1598. On the 28th November 
1899 the decree-holder Dholan Das sold 
part of his decree for the sum of Rs. 1,100 
out of Rs. 24,3839-1-0 to Mohkam Chand, 
the present appellant, but Dholan Das 
continued executing not, as the lower 
. Court says, his portion of the decree, but 
apparently the decree as a whole; that is 
- to say, he never intimated that he had 
parted with any portion of the decree. 
Mohkam Chand never came into Court at 
all apparently until 15th January 1907, 
when he made an application for execution 
of the portion of the decree sold to him 
by means of the arrest of the judgment- 
debtor. Notice of this application was 
sent to Dholan Das and the judgment- 
debtors, and on the 13th December 1907 
the Court recorded an order recognising 
Mohkam Chand as a part decree-holder; 
but no direct action appears to have been 
taken upon his petition aforesaid. On 
the 16th April 19138, Dholan Das having 
declared himself satisfied, the decrees was 
consigned to the record room as fully 
executed. In those proceedings no mention 
was made apparently of Mohkam Chand 
at all, and everybody seems tn have 
thought that the decree had been finally 
disposed of.. But on the ith December 
19 4 Mokbham Chand again applied for 
execution so far as his portion of the decree 
‘was concerned, and upon this the order 
was passed, which is now under appeal. 
The lower Court has held that limitation 
began to run against Mohkam Chand from 
the date of the transfer of the decree to 
him, this being the date from which he was 
entitled to apply for execution, Hvidently 
the lower Court had Article 161 in its 
mind, At the same time, however, the 
lower Court cites Order XXI, rule 16, of 
the Civil Procedure Code, which really 
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does not apply at all. That rule, in my 
opinion, only applies when the’ whole of 
a decree has been transferred, or when 
the whole interest of any decree-holder 
out of several has been transferred; and 
it does not give power to apply for execu- 
tion of decree to a transferee of a small 
portion of any one individual decree- 
holder’s rights. I cannot believe that the 
Legislature could possibly have contemplated 
such a thing as that, for it might result 
in a decree-holder dividing up his decree 
among 100 different persons and letting 
each one of them harass the judgment- 
debtor, It seems to me that under the 
law, as we have it now, the only persons 
who can execute a decree are the original 
decree-holder or the transferee, wide section 
49 of the Civil Procedure Code and Order 
XXI, rule 16 aforesaid. It is, therefore, 
extremely doubtful whether Mohkam Chand 
has any power ab all to’ apply for execu- 


tion. No doubt in such rulings as Kishore 
Chand Bhakat v. Gisborne & Co. (1) and 
Vencatramantah v. Venkatachinulu (2) 


it has been laid down that portions of a 
decree can be legally transferred, but I 
understand that even in those rulings, 
and certainly in other rulings that might 
be guoted, it has been laid down that the 
decree must be executed asa whole. Here 
we find Dholan Das executing the decree 
as a whole, with Mohkam Chand standing 
by and contenting himself with asking for 
pro rata distribution of assets, and Dholan 
Das finally accepting a sum of money 
from the judgment-debtor and putting in 
a receipt to the effect that the decree has 
been wholly satisfied. In these circum- 
stances if is more than doubtful whether 
Mobkam Chand has not by his conduct 
estopped himself from claiming anything 
further from the judgment-debtors at all 
events. If he has been unfairly treated 
by Dholan Das, he may or may not have 
some remedy against him. 


To return to the question of limitation 
desided by the lower Court. It seems to 
me from the lengthy arguments put forward 
Govind Das that, even if it be 
conceded that Mohkam Chand could execute 


(1) 
(2) 


17 C. 841; 8 Ind, Dec. (N. 8.) 766. 
3 Ind. Cas, 444; 838 M. 80; 6 M. L, T, 204, 
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this decree, the application of the Lith 
December 1914, not to speak of the 
application of the 15th January 1907, is 
time-barred, Mohkam Chand must take 
up one position definitely or another. He 
must say either I am a joint decree-holder 
along with Dholan Das, or he must say 
that he is simply a transferee of a portion 
of Dholan Das’s decree. As we have seen 
if he takes up the latter position, he 
cannot apply for execution at all. If, on 
the other hand, he takes upthe former 
position, there is no getting out of this 
that he might have applied for execution 
any day after the execution of the deed 
transferring part of the decree to him, 
and under Article 181 the application of 
1907 is out of time, see Subba Naicker 
v. Saminatha Iyer (3). A reference has 
been made in arguments to Order XXI, 
rule 15 of the Civil Procedure Code, but 
I do notthink it has any application to 
the present case, for it only applies where 
the decree itself makes a number of persons 
as joint decree-holders. There is no refer- 
ence to transferees in that rule. 


Mr. Govind Das, on the strength of 
Tamman Singh v. Lachhmin Kunwari (4), 
Mott Ram v. Hannu Prasad (5) and 


Lachman Das v. Chaturbhuj Das (6) urges 
that Dholan Dass could not give a full 
discharge to the detriment of Mohkam 
Chand. But those cases are soncerned 
simply with joint decree-holders and so 
have little or no application here. For 
these reasons [ dismiss this appeal with 
costs. 


Appeal dismissed, 
(3) 1 Ind. Cas, 353; 5 M. L. ‘i’, 260, 
(4) 26 A. 318. 
(5) 26 A. 384 1 A, L. J. 40; A. W, N. (1904) 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL OrDER No. 204 
or 1916. 

Febroary 13, 1917. 

Present: —Mr, Justice Chapman and 
Mr, Justice Roe. 

SHAM LAL SAHU-—APPALLANT 
versus 
AMAR PRASAD CHAUDHURY -- 


RESPONDENT. 

Civil Procedure Code (Act V of 1909), s. 4] —E vecu- 
tion —Mortguge-decree—Sale—~-Objection by  puisne 
mortgagee as purchaser of portion of mortgaged property, 
dismissal of-—Appeal, whether lies. 

In a mortgage suit a puisne mortgagee in respect 
of one of the items of property mortgaged was made 
a party, and a decree was obtained. In execution of 
the decree the puisne mortgagee objected to the sale 
of the mortgaged propertics on the ground that he 
had purchased one of the properties at a revenue sale, 
the effect of which was that the mortgage -had been 
aunulled. ` His objection was summarily dismissed: 

Held, that no appeal lay against the order of dis- 
missal, inasmuch as the puisne mortgagee was nota 
judgment-debtor so far as the particular property 
which he desired should be exempted from sale was 
concerned. [p. 657, col. 1. ] 


Appeal from an order of the Additional 
Subordinate Judge, Monghyr, dated the 
29th April 1916. 


Mr. Ram Lal Dutt, for the Appellant. 


Messrs. Kulwant Bahay and Maheswari 
Prasad, for the Respondent. 


JUDGMENT. 


Caapuan, J.—This appeal arises out of an 
order passed in proceedings for sale of the 
mortgaged properties after the mortgage- 
decree. It appears that one Sham Lal, Sahu 
had been made a party to the mortgage suit 
as apuisne mortgagee in respect of-one of 
the items of the property mortgaged, namely, 
Teuzi No. 371. A decree was obtained and 
upon the mortgaged properties being ordered 
to be sold under the decree, Sham Lal Sahu 
made an application to the effest that another 
item of the mortgaged properties, namely 
Touzi No. 1707, had been purchased by him 
aba revenue sale, the result of which was 
the annulment of the mortgage. He prayed 
that Touzi No. 1707 should be exempted 
from the sale. The deoree-holder at first 
asked that this particular property Tous? 
No. 1707 should be exeluded fromthe sale and 
the other properties should be sold first. 
Thereafter the objection made by Sham Lal 
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Sahu was summarily dismissed and’ the sale 
was subsequently held. Against the order 
summarily dismissing his objection an appeal 
has been made to this Court and there ig also 
an application for revision. 

A preliminary objection has been pI 
that no appeal lies. I am of opinion that the 
objection should prevail. 

Sham Lal Sahu was not a judgment-debtor 
so faras the particular property, which he 
desired should be exempted from sale, was 
concerned. So far as Towzt No. 1707 is con- 
cerned he wasa third party. Section 47, there- 
fore, does not apply. This view would be in 
accordance also with justicein the case, for 
it is quite clear that the Court was right in 
declining to go into the question of paramount 
title raised by the puisne mortgagee after 
the mortgage-decree and if we were to hold 
that such a case falls within section 47, the 
result would be that we should have to say 
thatthe Court was right in summarily dismiss- 
ing the claim and thatalsothe claimant would 
be debarred from filing another suit. But 
subject to what may be considered by the 
Court which will have to decide the question, 


I am disposed to say at present that there. 


is no objection to the appellant filing a suit 
for the declaration of his paramount title. 
The appeal is dismissed with costs. 
The application for revision is rejected. 
Roe, J.—I agree. 


Appeal and Application for 
revision. rejected, 


PUNJAB CHIEF COURT, 

Saconp Crvit Arrear No. 1327 or 1916. 
November 12, 1915. : 
Present:—Mr. Justice Shadi Lal, 
KARIM BAKHSH — PLAINTIPF—- 

. APPELLANT 
VETSUS 
annd MUKABAR AND OTHERS— 
DEFENDANTS——RESPONDENTS. 
Muhammadan Law—Marriage—Degr ees of prohibi- 
tion —Marriage with mother of previous wife validity of. 
Under the Muhammadan Law wher a valid 
marriage has been contracted with a women, her 
42 
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motherand graudmother, how high soever, become four- 
bidden to the man, even though there may not have 
been consummation. 


Second. appeal from the decree of the 
District Judge, Ludhiana, dated the 12th 
October 1915, 


Mr. Dall Muhammad Dutta, for the Appel- 
lant. 
Mr. Nand Lal, for the Respondents. 


JUDGMENT.—The sole question, I am 
called upon to determine in this second 
appeal, is whether the marriage of Musammat 
Mukabar with the deceased, Hamira, was 
valid under the Muhammadan Law. Now, 
it is admitted by both the parties that 
Hamira’s first wife was the daughter of 
Musummat Mukabar, and if appears that 
the first marriage had not been consummated. 
The learned District Judge holds that the 
doctrine prohibiting a manfrom marrying 
his own wife’s mother applies only to those 
cases in which the first marriage had been 
actually consummated, and tbat Hamira 
was in the cirenmstances not forbidden to 
marry Musammat Mukabar. This view of 
the law is, in my opinion, erroneous. The 
principle of Muhammadan Law is that 
when a valid marriage has been contracted 
with a woman, her mother and grandmother, 


“how high soever, become forbidden to the 


man, even though there may not have been 
consummation. 

The learned District Judge has apparently 
confused the case of a man’s marriage 
with his wife’s female ancestor with that 
of his marriage with his wife’s daughter 
or granddaughter. It appears that in the 
latter case the second marriage is prohibited 
only if the first marriage had been con- 
summated, but the prohibition in the former 
case is absolute and does not depend upon 


‘the consummation of the first marriage, 


vide, inter alia, Wilson’s Digest of Anglo- 
Muhammadan Law, 4th edition, pages 115 
and 116,and Ameer Ali’s Muhammadan Law, 
3rd edition, Volume II, page 3158. 


Accordingly I am constrained to hold 
that the marriage of Musammat Mukabar 
cannot be regarded as a valid transaction. 
I must, therefore, accept the appeal, and 
setting aside the decrees of the Courts 
below I remit the case to the Court of 
Arst instance for trial on oSber issyes. The 


(38 
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Court-fee on the memorandum of appeal 
shall be refunded and other costs shall 
abide the event. 


Appeal accepted; Oase remanded. 


Pewter 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decres No 3572 
~ oF 1914. 

Civit, Rote No, t94 or 1815. 
January 14, 1917. 
Present:— Mr. Justice Chapman and 
Mr. Justice Roe. 

Musammat PARSHAN KUER—Derenpant 
—APPELLLNT 
VETSUS 
Musammat TULSI KUER— Praintire— 


RESPONDENT. 

Landlord and tenant-—-Lease, construction of 
“Bemiadi patta”, meaning of. 

A lease, described as a bemiadi patta, recited that 
the lessee, his heirs and successors should hold posses- 
sion of the property and have rights not merely in the 
surface but also in the minerals; that the lessor shall 
have the right to use such trees as she may require 
and that the rent shall be payable to her and after her 
death to her daughter: < 

Held, that a bemiadi patta means a lease without a 
term, and that the mere mention of the mineral rights, 
or of the heirs and successors of the lessee, or of the 
heir of the lessor, did not make the lease a permanent 
one, 


`: Appeal from a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
Lith August 1914, confirming that of the 
‘Subordinate Judge, Ranchi, dated the 25th 
June 1913. 


Rai Guru Saran Prasad, for the Appel- 
lant. ; 
Mr. P. K. Sen (with him Messrs. Kali- 
pada Ghosh, Susil Madhab Mullick, Narendra 
K. Bose and Sakti Kanta Bhattacharji), for 
the Respondent. 
‘JUDGMENT. 
CHAPMAN, J.— This appeal arises out of a 
suit in ejectment. The plaintiff in the year 
1902 had granted a lease of a village to 
one Chandar Nath Tewari. Chandar Nath 
Tewari has since died and bas been succeeded 
by his widow, the present defendant. The 
plaintiff instituted the present suit in 1912 
praying for ejeetment on the ground that 
due notice to quit had been served upon 
the defendant. The defence was that the 
lease was a permanent one and that, there- 
fore, the plaintiff’s suit should be dismissed, 


INDLAN CASES. 


< fist? 


The two lower Courts were both of opinion 
that the lease was from year to year; 
that notice had been served and that the 
plaintiff was entitled to a decree. The 
defendant now appeals to this Court. 

The question for our determination 1s 
whether the Jease was permanent or not. 
At the time when the lease was granted, 
the plaintiff was in possession as successor 
to her husband who held a jagir of this 
village under the Maharaja of Chota Nag. 
pur The lease recites that as her husband 
had died recently and that as she cenld 
not personally look after her affairs, she 
apprehended that her zemzndart would be 
ruined and she accordingly granted a bemiadz 
patta. The lease recites that the lessee, his 
heirs and successors should hold possession 
of the property and have rights not merely 
in the surface but also in the minerals; 
that the lessor -shall have the right to use 
such trees as she may require and that 
-the rent shall be payable to her and after 
her death to ber danghter. The word 
“ miad? is a wordordiharily used for the 
term ofa lease. A bemiadi patta, therefore, 
.means a lease viticutb a term or in the 
words of the learned Subordinate Judge 
not for any definite period. That being so, 
it appears to me to be impossible to infer 
from the mention of mineral rights, or of 
the heirs and successors of the lessee, or 
of the heir of the lessor, that the lease 
was apermanent one. The learned District 
Judge was, no doubt, wrong in relying upon 
the evidence regarding the negotiations 
between the partiesas indicatiug an expres- 
sion by the lessor of an intention to grant 
only a temporary lease. We are satisfied 
upon the terms of the lease itself that it 
was not a permanent lease. Applying the 
principles in section 106 of the Tenancy Act 
and having regard to the fact that the rent 
was payable yearly I am of opinion that 
the iease was ove from year to year; due 
notice was found to have been given and 
the suit was rightly decreed. The appeal 
is dismissed with costs. The order of stay 
will now be discharged. 

Ros, J.— I agree. 

Appeal dismissed, 
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PRIVY COUNCIL 

APPEAL FROM THE Mapras Hiran Cuore. 

January 23, 1917. 

Present:—The Lord Chancellor (Lord Buck- 
master), Lord Shaw, Lord Wrenbury 
and Mr, Ameer Ali. 

T. S. MURUGESAM PILLAI—PLAINTIFE— 
APPELLANT 
CErsus 
MANICKAVASAKA DESIKA GNANA 
SAMBANDA PANDARA SANNADHI 
AND OTHERS—— DEFENDANTS — 

RESPONDENTS. 

Mortgage—Hindu Law—Mutt property— Necessity— 
Evidénee-—Recognition of mortgage by successive heads 
of mutt—Non-production of books of account, effect of. 

Inasuit upona mortgage -granted over the pro- 
perty of a mutt by its head, the onus is upon the 
mortgagee to prove that the mortgage debt was in- 
curred for a necessary expense of the mutt. When, 
however, many years have elapsed since the mort 
gage was executed, both lender and borrower being 
dead, and succeeding heads of the mutt have recog- 
nised the mortgage debt as binding on the mutt, the 
Court should be more easily satisfied that the debt 
was properly incurred than where the mortgage is of 
more recent date, or where the transaction, though 
remote, has been the subject of challenge or dispute. 
[p. 661, col. 1.] 

If the mortgagor withholds account books of the 
mutt which are in his possession and which would 
show the true nature ofthe debt, the Court is cn- 
titled to draw an inference in fayour of the mort- 
gagec. [p. 66], col. 2.] 

Appeal against a decree of the Madras 
High Court, dated the 18th January 1910, 
reversing that of the Subordinate Judge, 
Mayavaram, dated the 6th November 1907, 

FACTS.—In 1881 Manickavasaka, the pan- 
dara sannadhi, as head of the Dharma- 
puram mutt, gave plaintiff’s father a promis- 
sory “note for Rs. 14,000, “the sum received 
by us to-day in cash for the expenses of 
our adhinam” (mutt). In 1888 this promis- 
sory note was exchanged for a mortgage, 
and in 1888 Manickavasaka’s successor in 
lieu of this mortgage executed another 
mortgage of the mutt property for Rs. 20,000. 

The present suit was brought upon this 
last mortgage. The main defence was that 
the debt was not incurred for the purposes 
of the muti, 

The Subordinate Judge found that it 
was, and decreed the suit. He relied not 
so much upon the oral evidence as upon 
the documents, the conduct of the successive 
pandaras, and the proved fact that at tbe 
time when the debt was incurred the muti was 
embarrassed. Onappeal the Madras High 


Court (White, C. J., and Munro, 3.) reversed 
this decision and dismissed the suit, holding 
that it was not proved that the debt was 
incurred for any purpose binding on the 
mutt, 

The plaintiff- mortgagee thereupon appealed 
to His Majasty in Conncil. 

Sir R. Finlay, K. O., Messrs. De Gruyther, 
K. 0., and O'Gorman, for the Appellant.—The 
litigation for which the money was borrowed 
was for the benefit of the mutt. This appears 
from the report itself in Giyana Sambandha 
ais Sannadht v, Kandasami Tambiran 

1). 

When the official in charge of a mutt mort- 
gages the muti’s property, there is a presump- 
tion that he is doing his duty. The 
mortgage was recognised by successive pan- 
daras, who paid interest on it from the mutt 
funds, The books of the mutt would dis- 
prove our case if they showed that the 
mutt did not get the money, but they have 
not been produced: this justifies the infer- 
ence that they do not assist the mortgagor. 
No doubt the burden of proof is on us to 
prove necessity, but after such a lapse of time 
and when necessity has never before been 
challenged, very slight evidence should 
suffice to shift that burden. 

Sir Erle Richards, K. C.,and Mr. Kenworthy 
Brown, for the Respondonts, submitted that 
on the evidence the High Oourt had rightly 
held that it was not proved that the debt 
was incurred for the purposes of the mutt. 
The head of a mutt can only charge the mutt 
property for real necessity; he has no greater 
powers than the manager for an infant heir: 
Prosunno Kumari Debya v. Golab Chand 
Baboo (2), Abhiram Geswamt Mohant v 
Shyama Oharan Nandi (3). The burden of 
proving such necessity is on the mortgagee. 
The High Court have rightly held that in 
this case he has failed to discharge it, 

No reply was called upon. 


JUDGMENT, 
Lorp Suaw.—This is an appeal from a 
decree of the High Court of Judicature at 
Madras, dated the 18th January 1910, which 


reversed a decree of the Court of the Sub- 
(1) 10 M.875; 3 Ind. Des. (x. 8.) 1015. 
(2) 21. A. 145 at p. 152: 4 B. L. R. 450; B Sar. P, 
C. J. 449; 28 W. R. 253; 3 Suth. P, C. J. 102 (P. C.). 
(3) 4 Ind. Cas. 449; 10 ©. L. J, 284; 6 A. L. J. 857; 
11 Bom. L. R. 234; 19 M. L. J. 580; 360, 1003; 14 0, 
W. N. 1; 36 L A. 148 (P. 0). 
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ordinate Jhdge of 
6th November 1907. 

The object of the suit is for the re- 
covery of moneys advanced under mortgage, 
and, in the event of default, for the sale 
of the hypothecated properties. The pro- 
perties were those of the mutt, tò be presently 
mentioned. The defence in substance is, that 
the loan over these properties, although 
granted by the head of the institution, was 
not granted in respect of any necessity of 
the mutt itself, which necessity falls to be 
proved. 

The Dharmapuram adhinam or mutt is 
situated in the Madras Presidency. It is 
one of some importance, being a religious 
institution consisting of a group of religious 
houses, having various. temples and other 
property, and endowments yielding a con- 
siderable revenue. The head of tha institu- 
tion is known as the pandara sannadhi, 
The transactions which form the subject 
of enquiry cover a period from about 13880 
to the date of the suit, that is, a period of 
over a quarter of a century. 


It appears to be established that in the 
year 1580-81 the mutt had just emerged 
from a heavy and expensive litigation, the 
costs in which amounted to about a lakh 
of rupees. The title of Manickavasaka, the 
then pandura, who had in 1873 sueceeded 
to the headship of the adhinam, had been 
challenged, and the litigation, which lasted 
from 1875 to 1879, terminated in favour of 
Manickavasaka. In 1831, however, a fresh 
suit was instituted——this time by the pandara 
himself—in order to establish certain rights 
in regard to religious houses alleged to be 
subordinate to the main adhinam of 
Dbarmapuram. This litigation is said to 
have cost about Rs. &0,000, and it was 
partially successful. The report of the case 
is contained in Giyana Sambandha Pandara 
Sannadht v. Kandasami Tambiran (1). 


Mayavaram, dated the 


There seems little reason to doubt that — 


in this erisis in the affairs of the adhinam 
the obtaining of an advance was important 
in the interests of the institution. Accord- 
ingly, on the Sth December 1881, 
Manickavasaka granted a promissory note 
in favour of Sadaya Pillai, who is alleged 
by the respondents to have been the 
manager of the institution, but who appears 
only to have been the manager of one temple, 


+ 


The promissory note bears that “ the sum 
received by us to-day in cash for the expenses 
of our adhinam is Rs. 14,000.” 

Shortly thereafter Sadaya Pillai died, leav- 
ing a widow and three minor sons. On the 
94th June 1883, a hypothecation bond was 
executed by the same pandara, namely, 
Manickavasaka, in favour of Pillai’s widow 
and children for the sum of Rs. 14,946, 
this sum being the Rs. 14,000 contained 
in the promissory note with certain accumu- 
lated interesi, The bond narrates that the 
original promissory note had been granted, 
and that the sum was paid for the expenses 
of the aforesaid adhinam.” Various pay- 
ments were made from time to time of in- 
terest and towards the discharge of the debt. 

Then in 1835 Manickavasaka died. So 
that it is fairly clear that, so far as his 
actings and writings are concerned, they 
confirm the constitution: of the debt as one 
for the necessary expenses of the adhinam, 


Manickavasasa was succeeded by Sivag- 
nana. He also recognised the binding nature 
of the mortgage. He made payments from 
time to time under the bond up to the year 
1897. On the 4th November of that year 
he granted a fresh mortgage for Rs. 20,000. 
This is the mortgage sued upon. It 1s 
admitted that the Rs. 20,000 is the balance 
due, as the mortgage itself expresses it, 
under the former bond of 1583 granted by 
Maniclkavasaka, Sivagnana’s predecessor: and 
accordingly “the bond is granted, as was the 
former one, over the lands belonging to the 
adhinam.” Thisdeed is the plainest ratification 
of the former transaction and of the fact 
that the advance had been made for the 
necessities of the muti itself. 

Inthe year 1903 Sivagnana vacated office, 
and it is true of him, as of his predecessor, 
that his conduct and deeds confirm the view 
that the debt bound the mutt. 

The ‘third pand:ra, who is called- 
Manickavasaka II, entered office in that 
year. In 1904 he made a payment of 
interest upon the mortgage. The validity 
thereof accordingly has been recognised by 
three generations, so to speak, of pandaras, 

Their Lordships have thought it right to 
give this narrative, because, in their opinion, 
the Court below has failed to attach to the 
transactions and actings set forth a safficient 
importance. 


we 
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The Board does not wish to cast any 
doubt upon the proposition that, in the case 
of mortgages granted over the security of 
an adhinam and mutt by the head thereof, it 
hes upon the mortgagee, or those in his 
right, to prove that the debt was a 
necessary expense of the institution itself, 
But it is a circumstance of great weight 
when holder after holder of the headship 
recognises and deals with the debt on that 
basis: and, aS time goes on, this may itself 
come to be a not unimportant element of 
probation upon tho issue. It must also be 
fully -borne in mind that, with the lapse of 
time, the parties to the transaction may die or 
disappear. Inthe present case, Pillai, the 
lender, is dead; Manickavasaka, the borrower, 
is also dead; and it is conceivable that as 
years elapse, in such cases nearly all the 
material evidence may 
years disappear, while the.debt itself still 
remains, having from its initiation till almost 
the date of suit been recognised by all 
concerned asa debt truly constituted by the 
adhinam. In such cases a Courtis much 
more easily satisfied that the debt was 
properly incurred than where the transaction 
was itself recent, and can, therefore, be the 
subject of more exact evidence, or where 
the transaction, although remote, has been 
the subject of challenge or dispute by those 
charged with the interests of the institu- 
tion. 


The Board does not enter upon the oral 
evidence ; having considered it, it sees no 
reason to disagree with the view thereof 


taken “by the Subordinate Judge in the 
careful judgment which he has pro- 
nounced, 


Thers is, it may be added, one element 
in the case to which their Lordships 
attach great weight. There is a certain 
body of evidence that the loan was made 
for the purposes of the mutt; there is 
none to the contrary ; but a more important 
question than even the balance of the oral 
evidence appears to be: What do the 
books of the mutt disclose upon the subject ? 
It is the habit of the heads or managers 
of these institutions to have books kept, and 
the entries are usully made in much detail 
and with much elaboration. They form a 


current. record, on the financial side, of the | 


history of the institution; 


in the course of. 


| | 

A practice “has grown up in Indian 
procedure cf those in possession of im- 
portant documents or information lying by, 
trusting to the abstract doctrine of the 
onus of proof, and failing accordingly to 
furnish to the Courts the best material 
for its decision. With regard to third 
parties, this may be right enough; they 
have no responsibility for the conduet of the 
suit; but with regard to the parties to the 
suit it is, in heir Lordships’ opinion, an 
inversion of sound practice for those desiring 
to rely upon a certain state of facts to 
withhold from the Court the written evidence 
in their possession which would throw light 
upon the proposition. The present is a good 
instance of this bad practice. It is proved in 
the case by the first witness that “the mutt 
has regular fair daybooks; they are not now 
before the Court; ledgers are also maintained 
in the mutt.” These ledgers and day-books 
were in the possession of the defendants or 


those of them who were heads of the institu- 


tion, and they are not put in evidence. The 
proposition that these defendants challenged 
was that the expenses incurred had beeu 
incurred for the mutt and were necessary 
for its purposes. The best assistance to a 
Court of Justice would have been a scrutiny 
of these documents, and their Lordships fee! 
free to conclude that if they had been by 
their entries confirmatory of the defendants’ 
view the defendants would have bronght 
them into Court. This part of the case, 
which in their Lordships’ view is of consider- 
able importance, is not referred to inthe High 
Court. 

Their Lurdships will humbly advise His 
Majesty that this appeal should be allowed, 
the decree of the High Oourt set aside, and 
the decree of the Court of the Subordinate 
Junge restored. The respondents will pay 
the costs of the cause since the date of the 
Subordinate Judge’s decree and also the 
costs of this appeal. 

Appeal allowed. 

Solicitor for the Appellant: Mr. Douglas 
Grant. 

Solicitors for the Respondents: 
L. Weison & Co. 


Messrs. T. 
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LACHMI NARAIN V, BALARAM SAHAI, 
PATNA HIGH COURT. 
APPEALS FROM ORIGINAL OrpERS Nos. 61 AND 
63 or 1916. 

January 23, 1917, 
Present-—-Mr, Justice Chapman and 
Mr. Justice Roe. 

LACHMI NARAIN —Petitroner— 
APPELLANT 
VErTSUE 
BALARAM SAHAI—ResponpeEnt 
AND 
` RAGHUNATH SARAN -— APPELLANT 

Versus 


BALARAM SAHAI—Responpent. 

Hindu Law—Minor—Guardianship—Principle. 

.No person other than the father or mother has 
the absolute right of guardianship of a minor under 
the Hindu Law. 

Ing case where the only circumstances are the 
relationships of the different applicants, the relation- 
ship which is nearerjn the view of the Hindu Law 
should be preferred. But when there are other 
circumstances in the case, the Courtis justified in 
departing from this rule and can appoint any 
. person whom it considers fit in the interests of the 
minor. 

Appeal from an order of the District Judge, 


Muzaffarpur, dated the 13th November 
1915. 

Mr. Muhammud. Mustafa Khan, for the 
Appellants. 

Messrs. Sarosht Charan Mitter and Siva N. 
Bose, for the Respondents. 

JUDGMENT. 
Cuarman, J.—In this case the learned 


District Judge had before him three appli- 
cations for the guardianship of the minor. 
The application of Balaram Sahai stated that 
he was the’ maternal uncle of the minor; 
_the application of Lakehmi Narain stated 
that he was the son of the sister of the 
minor’s father, and the application of Raghu- 
nath Saran stated that he was the grandson 
of the minor’s father’s brother. The District 
Judge appointed Balaram Sahai, upon the 
ground that there’ was evidence to show that 
the minor’s mother had confidence in him 
and that he was in the position of guardian 
at the mother’s death, and that the grand- 
father of the minor and an aunt of the 
minor who resides with Balaram Sahai 
supported his application. Against this 
, order Lachmi Narain and Raghunath Saran 
appealed. The first ground taken is that 
no evidedece having been taken in the case, 
the order wasinyalid, but it does rot appear 
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that any evidence was offered. The mother’s 
letter appears to bave been referred to by 
the learned Judge without any objection. 
The next ground taken is that both Raghu- 
nath Saran and Lachmi Narain had. prior 
right, having regard to the nature of their 
relationship to the minor, I am of opinion, 
however, that no person other than the 
father or mother has an absolute right to 
the guardianship of a minor. Where the 
only circumstances in such a case are the 
relationships of the different applicants, 
the relationship which is nearer in, the 
view of the Hindu Law would be preferred. 
In the present instance there were other 
circumstances in the case and the order 
of the learned District Judge was clearly 
fully justified. 

The appeals are dismissed with costs. 

Roeg, J. - I agree. The grandfather seems 
to me to have been the natural guardian 
in this case and on his expressing a wish 
that the respondent should be appointed 
guardian, it was not for anybody else to 
oppose this wish without good reason. 


Appeals dismissed. 


PATNA HIGH COURT. 
Miscetianecus Crvit APPEAL No. 80 
or 1916, i 
December 22, 1916. 

Present: —-Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justico Jwala Prasad. 
BAKSHI BINDESWARI PRASAD. — 

J UDGMENT- DEBTOR——APPELLANT 
VETSUS 
DHENIN DER DAS — Responpenr, 


Execution — Decree against one defendant-—Appeal— 
Exvecution during pendency of appeal—Decree in 
appeal against both defendants—-Second defendant, 
whether entitled to credit for share of sum realised from 
first defendant—Oivil Procedure Code (Act V of 1908), 
O. XLI, r. 22—-Cross-objection against defendant not 
party to appeal, maintainability of. 

In a suit against H and B. adecree was passed against 
H.and the suit was dismissed against B. The plaintiff 
appealed, and during the pendency of the appeal 
took out execution against H. and realised a certain 
sum of money from the sale of his property. In appeal 
a decree was passed against H. and B. jointly, but 
H. alone was made liable for interest after the date 
of suit till realisation. The decree-holder then applied ` 
for execution against both H. and B. The latter object- 
ed that he should be given credit for half of the 


* sum realised by sale of Hs property: 





‘decree-holder 


- 
at 
z 
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Held, that the objection could not be sustained, in- 
asmuch as the money was recovered at atime when 


there was no decree against B. and it must be deemed 


to have been received by the decree-holder on 
account of the separate liability of H. 
Jn an appeal by one of two defendants, the re- 


-spondont is not entitled to raise a cross-objection 


which is directed against the defendant who is not a 
party to the appeal, ` 


-Miscellaneous appeal from an order of 
the Subordinate Judge, Sbahabad, dated 
the 18th March 1916. 

Mr. Rajendra Prasad, for the Appellant. 

Mr. Mrityunjay Lal, for the Respondent. 


JU DGMENT.—In this case a decree was 
passed by a Subardinate Judge against 
one Harihar. The suit was dismissed against 
Bindeswari. The plaintiff in the snit appeal- 
ed to the High Court and. that Court 
passed a decree against Harihar and Binde- 
swari jointly for the principal sum due 
together with interest thereon up to the 
institution of the suit. The decree of the 
High Court made the defendant Harihar 
alone liable for interest after the date of 
suit till realization. While the appeal of the 
plaintiff [was pending in the High Court, 
execution was taken ont and Rs. 4,149 odd 
were recovered by sale of the property of 
Harihar. The decree-holder has now applied 
for execution against both Harihar and 
Bindeswart Prasad. The latter objected 
that be should be given credit for half of 
the sum realised by sale of Harithar’s pro- 
perty. The Subordinate Judge rejected this 
objection and there can be no doubt that 
his decision is correct. The money was 
recovered at a time when there was no 
decree against Bindeswari at alland it is 
impossible to hold that it was received by 
the decree-holder on account of the debt due 
from Harihar and Bindeswari Prasad jointly, 
in face of the fact that Harihar both under 
the decision of the Subordinate Judge and 
under the decision of the High Court is 
liable separately for other sums, The decree- 
holder is plainly entitled to say that the 
sum of Rs. 4,140 odd was, received by him 
on’ account of the separate liability of 
Earibar. The appeal, therefore, fails. The 
filed a  oross-objection, in 
which he challenges the decision of the 
Court with regard to the liability of Harihar 


‘but’ as Bindeswari is the appellant a cross- 


objection which is directed against Harihgr 
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is not admissible. Harihar is not a party 
to this appeal There is also in the cross- 
objestion a plea that the Court below passed 
a. wrong order with regard to costs. This 
objection, no doubt, is admissible, but it seems 
to us that the order of the Subordinate 
Judge is not open to objection. Neither 
party was wholly successful but the claims 
of both seem to have failed in part. Both 
appeals are dismissed. Tha appeal of Bindes. 
wari Prasad is dismissed with costs. Hear- 
ing fee two gold mohurs. The cross-appeal 
is .dismissed but there will be no order as 
to costs. ` 


Appeal and cross objection dismissed. 


ALLAHABAD HIGH COURT. 
Lerrets Patent Apezat No. 36 or 1916. 
November 24, 1916. 
Present:—~Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji. 
RAM SARUP AND ANOTHER— DEFENDANTS ——- 
-—APPELLANTS 
versus 


HARPAL— PLAINTIFF — RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Arts. 109, 62— 
Mortgage, usufructuary—Mortgagor in wrongful posses- 
sion—-Mortgagee, suit by, for mesne profits —Limitation. 

A suit by a usufructuary mortgagee for mesne 
profits of the mortgaged property against the mort- 
gagor who is in wrongful possession of the property 
ig governed by Article 109 of the Limitation Act. [p. 
684, col 1] 


Appeal under section 10 of the Letters 
Patent, against the judgment of Mr. Justice 
Walsh, dated 28th April 1916 and reported 
as 34 Ind Cas. 173. 

Mr. Peary Lal Banerji, for the Appellant. 

Mr. Gulzari Lal, for the Respondent. 

JUDGMENT.—The plaintiff in his plaint 
alleged that a usufructuary mortgage had 
been made in favour of his predecessor-in- 
title in the year 1898, that under this mort- 
gage his prodecessor-in-title entered into 
possession and remained in possession until 
he was wrongfully ousted by the defendant 
several years before the institution of the 
suit. He claimed possession of the property 
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and the sup of Rs. 360 damages for three 
years prior to the institution of the suit. It 
seems to us that if the plaintiff was able to 
establish the facts ke alleged, his suit was 
a suit for possession together with a claim 
for mesne profits. Beyond all question this 
was the suit he onght to have brought and 
the relief ought to have been granted on the 
basis of the suit being one for possession 
and mesne profits. The facts as ascertained 
are that a usufructuary mortgage was made 
to the predecessor-in-title of the plaintiff 
in the year 1895 and that mortgagee entered 
into possession, as he was entitled to ‘do, 
and remained in possession until about seven 
years before the institution of the suit when 
he died. The plaintiff then became entitled 
to the property, but appears to have neglected 
to assert his rights. He lived some distance 
from the property and the defendant, taking 
advantage of his absence, began to recover 
the rents and profits from the tenants. This 
in law clearly amounted to an ouster by the 
defendant of the plaintiff. Some confusion 
seems to have arisen as to the meaning of 
the word “property” in Article 109 of 
the Schedule I to the Limitation Act, 
_ which prescribes a period of three years 
for the recovery of profits of immove- 
able property “belonging to the plaintiff” 
which have been wrongfully received by the 
defendant. It has been argued that the 
words “belonging to the plaintiff” refer to the 


property of the plaintiffand that in the present: 


ease the property conld not be said to 
“belong” to the plaintiff because it belonged 
to the defendant, the mortgagor. This seems 
to us a wholly unsound contention. If 
property is granted to another by lease for, 
gay, a period of twenty years, the property is 
clearly the property of the lessee so as to 
entitle him to bring a suit for mesne 
profits if he is wrongfully deprived of them 
during the term of the lease. So also where 
under a mortgage the mortgagee is entitled 
to enter into possession of the mortgaged 
property and receive the rents and profits, 
the property “belongs” to the mortgagee 
during the ‘continuance of the mortgage. 
A suit for mesne profits can always be 
brought and maintained by any person 
who, being entitled to possession of the 
land;, has been wrongfully dispossessed. 
We ‘think under the circumstances of the 
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present case the plaintiff was most clearly 
entitled tc three years’ mesne profits. The 
amount of mesne profits has been ascertain- 
ed by the Munsif. While we do not entirely 
agree with the reasons inthe judgment of 
the learned Judge of this Court we think 
the decree passed by him was correct. We 
accordingly dismiss the appeal with costs. 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Orogr No. 24 
or 1915. 

January 4, 1917, 

Present: —Mr, Justice Chapman and 
Mr, Justice Roe. 

Chaudhry RAMESHWAR MISSER — 
J UDGMENT-DEBTOR—~ APPELLANT 

f VETSUS 
Chuudhry SURESHWAR MISSER— 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rv. 
89, 90, s. 148—Sale, application to set aside — Court, 
power of, to grant time —Consent of parties-—~Limitation 
Act (TX of 1908), Seh. I, Art. 166. 

Under Order KAT, rule 89, of the Code of Civil 
Procedure, a jJudgment-debtor may obtain a reversal 
of a sale by deposit of money in Court, but such 
deposit must be made within thirty days of the sale. 
The Court has no jurisdiction, except with the con- 
gent of parties, to extend the time, nor can it set 
aside a sale by allowing the judgment-debtor to 
deposit the decretal money after the period of Jimi. 
tation has passed. [p. 665, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Darbhanga, dated the 23rd January 
1916. 

Mr. Sarosht Charan Mitter, for the Appel- 
lant. 

Mr. Chandra Sekhar Banerji, for the Re.. 
spondent. 

JUDGMENT. 

CHAPMAN, J.—In this case cortain proper- 
ties were sold in execution of a deeree on 
the 22nd of July 1914 and purchased by 
the decree-holder, On the 19th of August 
1914 the jadgment-debtor applied under 
Order XXT, rule 90, and under section 47 
of the Code of Civil Procedure to haye the 
aale set aside. After several adjournments, 
all of which excepting the last were made . 
on the petition of the judgment-debtor in 


@ 
Voi. XXXIX] 


NATHU RAI t. DINDAYAL RAT, 


order to enable him to adduce evidence, & 
petition of compromise was filed. The peti- 
tion was filed on tbe 23rd of November 
1914. It was to the effect that the two 
parties had agreed that the judgment-debtor 
would pay the decretal mones in full to the 
decree-holder on the 23rd of January 1915; 
that upon such payment being made the 
sale would be set aside. On the 23rd of 
January 1915 the judgment-debtor made 
a further application for time, stating that 
he had. arranged for the sale of certain 
property in order to realise the money and 
thateall that remained to be done was that 
the document had to be stamped. The 
decree-holder objected to the grant of further 
time. The learned Subordinate Judge there- 
upon recorded an order to the effect that 
it was a matter of agreement between the 
parties. If the decretal amount was not 
paid on that date the sale would be con- 
firmed and that the Court could not vary 
the contract. Thereafter the judgment- 
debtor put in a petifion challenging the 
correctness of the amount. The decree-holder 


agreed that the judgment-debtor should ` 


pay what he considered to be the correct 
sum, and that the balance would be received 
later. This amount was not paid; there- 
after on the same day the Subordinate 
Judge recorded an order confirming the 
sale. The judgment-debtor now appeals to 
this Court and argues that the learned 
Subordinate Judge was wrong in the view 
that he took. It is contended that the 
Court had discretion under section 148 of 
the Code of Civil Procedure to grant time, 
and that time in the circumstances of the 
case should have been allowed. í am of 
opinion, however, that apart from consent of 
the parties the Court had no jurisdiction 
to grant time in this case. Under Order 
XXI, rule 89, of the Code of Civil Pro- 
cedure, a judgment-debtor may obtain rever- 
“sal of a sale by deposit of money in Court, 
but the Limitation Act provides that such 
deposit must be made within thirty days 
of the sale. The Court has no jurisdic- 
tion except under the provisions of the 
Limitation Act to extend the time. The 
Court has no jurisdiction to set aside a sale 
by allowing the judgment-debtor to deposit 
the decretal money after the period of limi- 
tation has passed. The resylt was that 
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the Court in the present case fould only 
give time with the consent of the parties. 
The parties had agreed that the decretal 
money must be paid by the 23rd of Janu- 
ary 1915. It is, in my opinion, clear that 
the date was an essential part of the agree- 
ment and except by consent of the parties 
the period could not be extended. 

It has been contended that the Court 
erred in confirming the sale on the 23rd of 
January 1915 and that the order of confirm- 
ation should have been passed on the 24th. 
It is not, however, suggested that the 
judgment-debtor would have been able to 
pay the amount on the 28rd even if he had 
been given the whole day. It is also stated 
in the petition of compromise that the case 
should be postponed until the 23rd of January 
1915. It was, therefore, contemplated by the 
parties that the case wonld be disposed of on 
that date if the money was not paid, The 
result is that the appeal fails and it is dis- 
missed with costs. 

Ror, J.—I agree. 

Appeal dismissed, 


PATNA HIGH COURT. 
APPE AL FROM APPELLATE Decage No, 1247 
or 1913. 

January 4, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 

NATHU RAJI-- APPELLANT 
CETSUS 
DINDAYAL RAI— RESPONDENT. 

Hindu Law—Joint family—Manager, whether can 
alienate family property to meet criminal charge. 

The manager of a joint Hindu family is not entitl. 
ed, except with the consent of the members of the 
family, to spend the family funds in his own defence 
to a criminal charge, nor is he entitled to hypothecate 
the family property in order to raise money to meei 
the expenses of such a defence. [p. 666, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Monghyr, dated the 14th January 
1913, modifying that of the Munsif at that 
place, dated the 12th September 1912. 

Mr. Kulwant Sahay, for the Appellant, 

Mr. Shivanandan’ Rai, for the Respond- 


ent, 
JUDGMENT. 
. Coapman, J.—This appeal arises outof a 
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suit upone a simple bond. The plaintiff 
alleged that the executant of the bond, one 
Sowkhi Rai, was dead: that he had executed 
the bond as manager of the joint family of 
which the defendants were the surviving 
members. The defence was that the bond 
had been exeeuted under duressin jail at 
a time when the executant Sowkhi Rai was 
falsely charged with the offence of murder, 
and that no consideration passed. The suit 
was decreed in the first Court, the rate of 
interest being modified. In appeal the 
learned Subordinate Judge has: modified the 
decree of the first Court. by holding that 
the decretal money was to be realised only 
from the assets, if any, left by Sowkhi 
Rai in the hands of the defendants, and 
that the defendants merely as members of 
the joint family were not bound by the 
bond. The ground for this decision is that 
the money was under the terms of the bond 
to be realised from the person and property 
of the executant himself and that it was not 
borrowed in his representative capacity as 
manager of the family. It has been contend- 
ed in appeal that this decision is wrong 
and that the manager of the joint family 
is entitled to spend the family funds in 
his own defence to a criminal charge and 
that he is entitled to hypothecate the family 
property in order to raiso money to meet the 
expenses of such a defence. I am of opinion 
that sucha contention sould prevail only 
upon the ground of sonsent by the mem- 
bers of the joint family or upon.the ground 
that from the circumstances it could be in- 
ferred that the other members of the family 
had consented. In the present case there 
is no ground upon which it is possible to hold 
that there was such consent, for the bond 
itself appears to recite that the money was 
"to be realised not from the other members of 
the join family but from the person and pro- 
perty of the executant himself. The result is 
that the appeal fails. It is dismissed with 
costs. 
Ros, J.—I agree. 


Appeal dismissed. 


INDIAN OASES. 


[1917 


ALLAHABAD HIGH COURT. 
Letrers Parent Arrear No. 46 oF 1916. 
March 28, 1917. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
MAULADAD KHAN AND OTHERS— 
DEFENDANTS — APPELLANTS 
VETEUS 


ABDUL SATTAR AND OTHERS— 


PLAUNTIFFS— RESPONDENTS. 

Evidence Act (I of 1872), s, 82 (5)— Statement in 
plaint by deceased person, admissibility of— Appeal, 
second— Appellate Court, interference by, with findings 
of fact - Evidence, credibility of — Witnesses 

A statement by a deceased plaintiff describing his 
relationship with certain persons, contained in a 
plaint filed before the existence of any dispute con- 
cerning that relationship, is admissible in evidence 
under section 32 (5) of the Evidence Act in a sub- 
sequent suit in which that relationship is in dispute. 
[p. 670, cols. 1 & 2.] 

Tu second appeal the High Court has nothing to do 
with the weight to be attached to a particular piece 
of evidence. Jt is bound to accept the finding of the 
lower Appellate Court on a question of fact based on 


legal evidence, and the question of sufficiency or 


insufficiency of evidence is not for it to. decide. fp, 
670, col. 2.1 j 
Where the question arises which witness is to he 


` believed rather than another and that question turns 


on manner and demeanonr, the Appellate Court must 
be guided by the impression made on the Judge who 
saw the witnesses. But there may be other circum- 
stances, quite apart from manner and demeanour, 
which may show whether a statement is credible or 
not; and these circumstances may warrant the 
Appellate Court in differing from the Trial Court even 
on a question of fact turning on the -credibility of 
ma. whom the Court has not seen. [p. 67], 
col. 2. 

Coghlan v., Cumberland, (1898) 1 Ch. 704; 67 L. J. 
Ch. 402; 78 L. T. 640, relied upon. 

A Trial Judge in India has not, as a general rule, 
the same opportunity of observing the demednour of 
the co asa Trial Judge in England. [p, 672, 
col. I. 


Appeal, under section 10 of the Letters 
Patent, from the following judgment of 


Watsu, J.—This is an action brought td 
recover possession of certain property (in 
form for a declaration of title to such pro- 
perty) left by Will to' the defendants by” 
an old Jady named Fiddo, who died in-the 
year 1911 at the age of sixty. The plaint- 
ifs claim*to be the sons of the deceased 
Jady's uncJe and, therefore, her heirs. They 
also claim that the deceased was not of 
sound disposing mind and, therefore, seek to 
have the Will set aside. The first Court found 
both the facts against them and dismissed 
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the suit. The second Court fourd both facts 
in their favour and decreed the claim. In 
order to entitle the plaintifis to succeed they 
have to show that they are right on both 
points. If they fail on either point, their suit 
fails. 

In my opinion the lower Appellate Court 
has gone wrong, and the first Court was 
right in holding that the plaintiffs have 
failed to adduce sufficient evidence, or in 
other words have failed to prove, that they 
are the heirs of the deceased lady. Decid- 


ing fhis point, therefore, against the plaintiffs, — 


itis not necessary for me to consider the 
other points on which the plaintiffs succeed- 
ed in the lower Appellate Court which are, 
of course, still open to the plaintiffs in any 
appeal they may bring from my judgment. 
In the first Court they attempted, without 
going into the box themselves, to prove their 


relationship by two witnesses who were : 


found by that Court, which both saw and 
heard them, to be “worthless scoundrels” and 
hired witnesses. With this estimate of these 
two witnesses the lower Appellate Court 
agreed, bat it has decided in favour of the 
plaintiffs on the sole ground of a plaint 
~ tendered in evidence by the - plaintiffs, and 
alleged to bear the thumb-mark of the 
deceased woman. It will be necessary in 
a moment to consider somewkat earefully 
the value of this plaint and its bearing on 
the question of fact now in issue. In that 
plaint it was alleged on behalf of the deceased 
“woman Fiddo that the plaintiffs were 
the sons of her uncle. The way in which 
the - execution of this plaint by the thumb- 
impression of the deceased is said to be 
established in evidence is remarkable. The 
thumb-mark is identified and sworn to by 
one of the hired “scoundrels” called by the 
plaintiffs. He was unable to remember 
-whether he himself had ever been in jail 
` for forgery. His memory would appear to 
be short. Nobody else was called to say 
whether the deceased lady, who was a Muham- 
madan pardanashin lady, knew what was 
in the plaint, whether she understood the 
allegations contained in it or appreciated 
` their relevance in the particular suit. All 
these matters were left by the lower Appel- 
‘late Court in complete uncertainty. Mr, Abdul 
-Raoof tells me that as a matter of law 
thel burden of proof ab regards the ap- 
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| 
preciation by the execntant of the contents 
ofa document executed by a pardanashin 
lady lies upon the person relyine upon it. 
As a matter of law, I believe this to be 
correct. As a matter of Taw, I hold that 
it applies equally to the contents of a 
plaint which bears her thumb-impression 
as to any other legal document. Having 
regard to the onus of proof in such cases, 
I think it would be sufficient to say that 
in this case the plaintiffs have failed to 
prove that the pardanashin lady under- 
stood the contents of the document to 
which she placed her thumb-impression 
and that there is, therefore, no evidence 
that it was a statement by her. As, however, 
other questions have been argued, I will 
dispose of them also. I wish first to say that 
the practice of reversing the finding of a 


‘Court of first instance ona question of the 


credibility of a witness, whom the Judge 
sitting to hear the case originally has seen 
and heard and whose oral testimony is 


unsupported, unles there is some overwhelm- 


ing reason in the nature of a document 
or some admitted fact justifying the re- 
jection of such a finding, cannot be too 
strongly discouraged. The best Jndge, as 
I have had occasion to, say more than 
once, of sucha question is the first Court. 
The second Court, on a paper review, cannot 
he so well equipped as the first Court for 
determining a question of that sort. In this 
particular instance the reasons given by the 
lower Appellate Court for accepting the 
evidence of this witness after the sweeping 
condemnation of the first Court do not 
seem to be adequate. I am, however, bound 
by the decision of the lower Appellate Court 
on a mere question of fact. Although in this 
case the Judge has agreed with the frst 
Court that the witness is a shameless person 
and unworthy of credit, he has accepted 
his evidence as supporting the fact which 


he was called to prove, namely, the 
thumb-impression of the deceased woman 
on tbe plaint, This, however, is not 


sufficient for the plaintiffs. Assuming that 


the plaint so proved is admissible against 


the defendants, a question which is by 
no means clear and which I will deal with 
in a moment, there still remains a question 
of law, namely, whether the lower Appellate 


Court is right in saying that this document, 
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being admitted, is sufficient proof of the 
relationship alleged. It was urged before me 
by Mr. Abdul Raoof, for the. respondents, 
that this finding also is a finding of fact. I 
hold that it is not. Nobody could have put the 
point more forcibly than it was put by Mr. 
Abdul Raoof, who cited cases in support of 
his argument. I propose as far as I san to 
fallow the decisions binding on me, and in 
order to remove any possible doubt hereafter, 
I wish to make it perfectly clear that 
Mr. Abdul Raoof’s point is that there being 
some evidence, however flimsy and unsatis- 


factory, the decision based threon is a 
decision of fact with which I cannot 
interfere. Butin many cases the question 


of sofficiency or quantum of evidence’ to 
provea particular matter of fact is obviously 
a mixed question of fact and law, if not 
one of pure law. Evidence by which it 
is sought to establish a custom 
example. It is a question of degree in 
each case. There aré cases in the English 


reports which I have had no opportunity . 


of consulting, where it has been held that 
a mere scintilla is not enough, and that 
an Appellate Court confined to dealing 
with this question as one of law will 
hold, if the circumstances justify, that 
that scintilla is not really sufficient evidence 
on which to base a finding of fact. 

Now the fact sought to be established 
is a comparatively near blood-relationship 
of a lady who died shortly before the suit. 
The plaintiffs are comparatively. young 
men under forty years of age. In the 
absence of the plaintiffs themselves from 
the box and in the total absence of any 
evidence of the kind which might ordinarily 
be expected to be available to prove such 
a fact, and in the presence of an attempt 
to prove it by two worthless scoundrels 
whose perjured evidence appears to have 
been bought for the purpose, I hold that 
the mere fact that a deceased person put 
her thumb-mark to a plaint containing 
- a statement of the alleged relationship is, 
asa matter of law, quite insufficient. The 
nature of the suit, the plaintiff and its 
termination are all of them material circum- 
stances. The deceased lady, who is said 
to have possessed not inconsiderable property, 
was one of five persons claiming jointly 


as against nine other persons 48 ont of, 


1,728, shares of the inheritance of a daughter 
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of a cousin of hers. The net resalt to 
her, if she was ever entitled to anything, 
would be to give her 1/172nd part of 
Rs, 140. It appears, however, from this 
remarkable document that the parties them- 
selves were not qnite sure as to what 
they were claiming, and what is said in 
one place to have been 48 shares is now 
alleged by Mr. Raovf to be 588 shares. 
That would give the lady something near 
1/l5th of Rs. 140. It is a significant 
fact that it was necessary to correst me 
about the contents of this doconment during 
the delivery of this judgment and after 
almost superhuman efforts on behalf of 
Counsel, I confess myself still in the dark 
about its exact contents. It is this document 
which, it is alleged, the  pardanashin 
lady must have understood and which, 
therefore, contains a binding statement by 
ber. The present plaintiffs were defendants 
to that suit. It would appear that there 
are allegations in the plaint which show 
that according to Muhammedan Law she 
would have no claim ‘at all. -This I do 
not profess to understand and JI do not 
profess to know whether the pardanashin 
lady understood it .or not. The fate of 
the suit and of the plaint by which it 
was commenced are left in even more 
obscurity than the document itself, Whether 
the claim was ever seriously intended, 
whether it was Lona fide, whether thia old 
lady was at the bottom of it or merely 
a dupe or instrument in the hands of the 
other four plaintiffs, whether she ever 
provided instructions on which the plaint 
was filed, about all these matters neither 
I nor the lower Appellate Court know - 
anything at all. In my view the evidence 
about the plaint merely comes to this, 
that the old lady who was pardanashin, 
being one of five plaintiffs, put her thumb- 
impression to a plaint which, whether 
she knew it or. nof, contained an allegation, 
which so far as the result of the suit 
was concerned, was not worth one rupee 
to her. Under these circumstances L have 
no hesitation in holding that such a document 
was wholly insufficient fcr the purpose for _ 
which it was tendered, and as a matter 
of law no Court ought to act upon it at 
all. I am inclined to think that the 
learned Judge in the lower Appellate Court 


supposed himself tobe driven by the document 
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to the conclusions at which he arrived, or in 
other words, that he treated tbe document as 
conclusive. 


Another question remains which I will deal 
with quite briefly. On behalf of the respond- 
ents it was stated that this plaint, or rather 
the statement of relationship contained in 
the plaint, was admitted in the Courts 
below and was admissible in thig suit, as 
a matter of law under section 32, sub-sections 
(5) and (6), of the Indian Evidence Act 
of 1872. In order to bring this statement 
withjn sub-section (5), it is necessary to 
show that the deceased lady, who is said 
to have made the statement, had special 
means of knowledge, It 
easy to .say what constitutes special means 
of knowledge, although in the circumstances 
of a given case, taking for example, the 
illustrations given in the Act, it may be 
easy to decide whether they show that 
the person in question had or had not 
special means of knowledge. No - evidence 
of any sort or kind was tendered in the 
Court below by the plaintiffs upon this 
question. To my mind this is a question 
of fact. Mr. Raoof’s clients have so far 
established as a matter of fact that in 
1911 this lady was not capable of making 
a Will. It by no means follows that in 
1906 she was capable of stating accurately 
who were her blood relations. It is a 
task which I should be unable to perform 
myself. Anyhow I am prepared to hold 
that it is a matter which must be estab- 
lished, by proof ‘unless the facts speak 
for themselves, and I hold as a matter 
of law that there was no evidence’ that 
this lady had special means of knowledge, 
and if that was so, the document could 
not be admissible at all under section 
32, sub-section (5), of the Evidence Act, 
As to sub-section (6), it is sufficient to say 
that the statement in question is not 
contained in any Will or deed, . family 
pedigree or upon any tombstone, family 
portrait, or other things on which such 
statements are usually made. I note the 
Legislature did not include a plaint in 
the list of things given in the sub-section, 
Under the circumstances L must allow the 
appeal upon the sole ground of the 
insufficiency of the evidence, leaving the 
other questions undecided, and dismiss the 
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plaintiffs’ suit with costs here and in the 


Courts below, 


Mr. Abdul 
lants, 


Ravof, for the Appel- 


Dr. 5. M. Sulaiman, 
ents. 


JUDGMENT. —This appeal arises out of 
a suit in which the plaintiffs claimed to 
recover possession of certain property as 
the heirs of one Musammat Fiddo Begam. 
The plaintiffs alleged that they were the 
sons of one Munir Khan, paternal unele 
of Musammat Fiddo Bəgam. The defend- 
ants denied that the plaintiffs were -the 
heirs of Musammat Fiddo. They did not 
specifically allege who the plaintiffs were, 
but they in general terms denied that they 
were the heirs. The plaintiffs in their 
plaint describe themselves as the “sons of 
Munir Khan,” The defendants pleaded as 
a further defence that Musammat iddo 
made a Will on the 22nd of July 1911 
in favour of the first two defendants. 
The Court of first instance held that the 
plaintiffs had not proved that they were 
the sons-of Munir Khan and further that 
the alleged Will was genuine, and dismissed 
the suit. Ib seems to be admitted that 
if the plaintiffs are the sons of Munir 
Khan they are the heirs of the deceased 
lady. The lower Appellate Court held that 
the plaintiffs were the sons- of Munir 
Khan and, therefore, the heirs of Fiddo 
Begam and held against the Will. A 
learned Judge of this Court reversed the 
decision of the lower Appellate Court and 
restored the decrés of the Court of first 
instance. The plaintiffs produced two wit- 
nesses, who deposed to the alleged relation- 
ship between them and the deceased. One 
of these witnesses further identified a plaint 
fled in a suit brought in 1906, in which 
Musammat Fiddo was one of the plaintiffs 
and in which the present plaintiffs were 
amongst the array of defendants and were 
stated to be the sons of Munir Khar. 
The -Court of first instance used some 
strong expressions in respect of the two 
witnesses produced by the plaintiffs. The 
lower Appellate Court refrains from the 
use of such extravagant language bat 
agrees with the Court of first instante in 


for the Respond- 
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its estimate of the amount of reliance 
that conid be placed on the evidence of 
these witnesses when deposing to the 
alleged relationship. The Court, however, 
thought that the plaint stood on a differ- 
ent basis. 

The learned District Judge says that the 
witness who identified this plaint was really 
giving more or less formal evidence. There 
sould be no doubt that a suit had been brought 
in the year 1996, that the Musammat was one 
of the plaintiffs in that suit and that there 
was no reason why the plaintiffs in the present 
suit should then have been falsely described 
as being the sons of Munir Khan, if in 
fact they were not. One of the questions 
dealt with by the learned Judge of this 
Court was the question of the admis- 
sibility of this document. He seems to 
have thought that it was very doubtful 
whether it was admissible or not. It 
seems to us that the document was clearly 
admissible. Section 82 of the Evidence 
Act provides that a statement, written or 
verbal, of a relevant fact made by a person 
who is dead is itself a relevant fact under 
certain circumstances. Clanse 5 mentions 
one of the circumstances, namely, when 
the statement relates to the existence of 
any relationship between the persons as 
to whose relationship the person making 
the statement had special means of know- 
ledge and when the statement was made 
before the question in dispute was raised, 
"We are clearly of opinion that a state- 
ment contained in a plaint filed by a 
litigant is a “statement” within the meaning 
of this section. The -statement in the 
present plaint was ‘a statement made before 
the question in dispute in the present suit 
was raised. The learned Judge of this 
Court says that it was not proved that 
Musammat Fiddo had any special means 
of knowledge. He says: “Jt by no means 
follows ‘that in 1906 she was capable 
of stating accurately who were her blaod 
relations, it is a task whioh I should be 
unable to perform myself.” It seems to 
‘us that every member of a family has 
“special means of knowledge”, within the 
meaning of this section, of being able to 
state who his own first cousins, were. We 
think, therefore, that Musammat Fiddo had 
spesial means of knowledge and that her 
‘statement’ as contained in the plaint 
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was admissible in evidence. The record 
of the suit in which the plaint was filed 
was sent for, the original was produced, 
and a witness, whose evidence (in this 
respect) the Court below accepted, stated that 
the thumb-impression was Fiddo’s and 
that the plaint was the plaint of the 
deceased. We think that the document 
was not only admissible but was under the 
circumstances proved. We have nothing 
to do in second appeal with the weight 
to be attached to any particular piece 
of evidence; but under ordinary circum- 
stances we think that considerable weight 
might very well be attached to a docu- 
ment like a plaint. Ofcourse, circum- 
stances might be disclosed which might 
lessen the weight to be attached to a 
statement contained in a plaint or any 
other document. We think the _ learned 
Judge of this Court was bound to- accept 
the finding of. the lower Appellate Court 
in second appeal on a question of fact 
based on legal evidence, and that, 
therefore, he was wrong in overruling the 
lower Appellate Court in its finding that 
the plaintiffs were the scons of Munir 
Khan. As already stated, the question of 
sufficiency or insufficiency of evidence is 
not for this Court in second appeal. 

The learned Judge of this Court left unde- 
cided the question of the validity of the Will. 
The lower Appellate Court found that the 
alleged Will had been made on the 22nd 
of July, that if was registered on the 
23rd of July and that the lady died on 
the 26th of July. The’ Court finds that 
the lady was an old lady aged sixty years 
and suffering from dysentery on the 22nd 
of July, and the fact of her illness was 
noted by the Sub-Registrar ` when the 
document was registered. It further finds 
that the lady had no independent advice 
and that on the face of the Will she was 
made to declare that certain incumbrances 
affected only her estate, that these declara- 
tions were against herself and in favour 
of the persons who were to be the sole 
beueficiaries under the Will and the learned 
Judge ends up his judgment by stating, 
“in my opinion it is. not proved that 
Fiddo was of a sound disposing mind when 
she executed the Will, nor that she 
understood its contents.” It is contended 
‘on behalf of the respondent that -.this 
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shows that the learned Additional Judge 
threw the onus on to the defendants of 
showing that Musammat Fiddo was of 
a sound disposing mind and that she knew 
of the contents. The question of onus of 
proof is not very important in the present 
case, because evidence was given upon 
both sides and we think that the judgment 
of the learned Judge must be taken to 
mean that he did not believe that Musam- 
mat Fiddo understood the document which 
she put her thumb-impression to as her 
Will a very short time before she died, 
when eshe was ina delicate state of health 
and without any friend to advise her except 
those who were to take under her Will. 

It is lastly contended on behalf of 
the defendants that after the death of 
Musammat Fiddo they paid cË some of 
the debts due on the estate of Musammat 
Fiddo and that they ought to be allowed 
to retain possession of the property until 
they are recouped at least to this extent. 
They admit that they are not entitled to 
be repaid the full amount they paid but 
only so much of the debts as should be 
attributed to the estate of Musammat Fiddo. 
We should be glad to give effect to this 
contention if we could see our way todo 
so. It must be remembered, however, that 
if we find that the plaintiffs are the heirs 
of Musammat Fiddo and if we find against 


the Will, then the payments which were: 


made by the defendants were purely 
yoluntary and cannot be recovered in this 
suit. The learned Judge of this Court in 
the course of his judgment makes some 
“remarks with regard to the duty of an 
Appellate Court in hearing an appeal. This, 
no doubt, is a matter of considerable 
importance and as the. matter has been 
mentioned, we think that the remarks of 
three of the Lord Justices of the Court 
of Appeal in England may be read with 
some advantage by Appellate Courts. We 
must bear in mind that there ought to 
be the same rule for the lower Courts 
as for this High Court, In the oase of 
Coghlan v. Oumberland (1) their Lordships 
state as follows: “The case was . not 
tried with a Jury, and the appeal from 
the Judge is not governed by the» rules 
‘applicable to new trials after a trial and 


INDIAN CASHS. 


671: 


¢ 
verdict by a Jury. Even where, as in 
this case, the appeal turns on a question 
of fact, the Court of Appeal has to bear 
in mind that its duty is to re-hear the 
case, and the Court must re-consider the 
materials before the Judge with such other 
materials as it may have decided to admit, 
The Court must then make up its own 
mind, not disregarding the judgment 
appealed from, but carefully weighing and 
considering it; and not shrinking from 
overruling it if on full consideration the 


Court comes to the conclusion that the 
judgment is wrong. When, as often 
happens, much turns on thə relative 


credibility of witnesses who have been 
examined and cross-examined before the 
Judge, the Court -is sensible of the great 
advantage he has had in seeing and hearing 
them. It is often very difficult to estimate 
correctly the relative credibility of witnesses 
from written depositions; and when the 
question arises which witness is to be 
believed rather than another and that 
question turns on manner and demeanour, 
the Court of Appeal always is, and must 
be, guided by the impression made on 
the Judge who saw the witnesses. But 
there may obviously be other circumstances, 
quite apart from manner and demeanour, 
which may show whether a statement is 
credible or not; and these sircumstances 
may warrant the Court in differing from 
the Judge, even on a question of fact 
turning on the oredibility of witnesses 
whom tbe Court has not seen.” Their 
Lordships were dealing there with an 
appeal from a single Judge of the 
Supreme Court of Justice. We think that 
these remarks apply to an Appellate Court 
in this country dealing with appeals from 
the decisions of Munsifs and Subordinate 
Judges and justify interference by the 
Appellate Court at least to the extent 
indicated. In India Munsifs and Sub- 


ordinate Judges in many cases have to 
bear a case at intervals and not son- 
tinuously from day by day. Frequently 


they have to decide many other cases in 


the intervals, Also in India the Trial 
Courts have to spend much labour in 
recording verbatim with their own hand 


the evidence of the witnesses and judgments 


. (1) (1898) 1 Oh. 704; 67 L. J. Ch. 402; 78 L. T. 540, < aré frequently not written until a cone 
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siderable time has elapsed after the evidence 
is heard. There is in this and in other 
respects a marked contrast between a trial 
in England and a trial in this country. 
The Trial Jadge in India has not as a 
general rule the same opportunity of 
observing the demeanour of the witnesses 
as a Trial Judge in England. 

We.allow the appeal, we set aside the 
decree of the learned Judge of this Court 
and we restore the decree of the lower 
Appellate Court with costs of both hearings 
in this Court. 

Appeal decreed. 





PATNA HIGH COURT. 
ÅPPRAL From APPELLATE Decazs No, 502 
or 1916. 

February 9, 1917. 
Present~Mr. Justise Chapman and 
Mr. Justice Roe. 

SARUP SAHU—Puraintise— APPELLANT 


versus 
JAGARNATH MODI~—Derenpast— 
RESPONDENT. 


Bengal Tenancy Act (VIII B. C. of 1885), s. 158B— 
Decree for arrears of rent——HEuecution — Sale—Purchaser, 
right of —“Sole landlord,” who is. 

A holding sold in execution of a decree for rent, 
obtained by a person who at the time of the decrec 
was tke sole:landlord, passes to the purchaser under 
section 158B of the Bengal Tenancy Act, although: 
the period for which tho rent was decreed included a 
period during which the plaintiff was a co-sharer land- 


lord. 
Khetra Pal Singh v. Kritarhamoyi Dassi, 10 0. W. N., 


547; 8 C. L. J. 470; 33 0. 566, referred to. 

Appeal from a decision of the District 
Judge, Monghyr, dated the 2'st February 
1916, reversing that of the Munsif, Jamui, 
dated the 8th February 1916. 

Mr. Gour Chunder Pal, for the Appellant. 
Mr. Gangadhar Dass, for the Respondent. 
JUDGMENT. 

CHAPMAN, J.—This appeal arises out of a 
suit on a mortgage-bond of the year 1308. 
The property mortgaged was a holding. 
There had been a decree obtained for the rent 
of the holding prior to the mortgage suit, 
“The holding had been sold in execution of 
that decree and bad béen purchased by the 
landlord. The question was whether the 
gale of the holding in execution of this rent- 
decree resulted -in the annulment of the 
mortgage. The decree for rent was obtained 


for the years 1313, 1814, 13 5 and 1316, , 


In ths year 1314 there had been a partition 
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and the holding had been allotted to the 
separate patit of the persons who were the 
plaintiffs in that rent suit. Prior to the 
partition the plaintiffs in that rent suit had 
been only co-sharer landlords and they did 
not in their suit implead the other co-sharers. 
lt has been contended that inasmuch as part 
of the claim in that rent suit- was in respect 
of a period for which the plaintiffs were only 
co sharer landlords, the decree was only a 
money-decree and section 158B of the 
Tenancy Act has no application. Section 
158B, however, provides that the kolding 
shall pass to the purchaser, provided tHat ‘the 
decree in execution for which it has been sold’ 
bas been obtained by a sole landlord. I am 
of opinion that in this case the decree in 
execution of which the holding was- 
sold was obtained by sole landlords and 

section 15&8B applies, although the period for 
which the rent was decreed included a period 
for which the plaintiffs were only co-sharer 
landlords. At the time when they obtained 
their decree they were the sole landlords,’ 
and, in my opinion, that is sufficient for the 

purposes of the section. The same principle 
was applied with reference to another pro- 
vision of the Act by the Calcutta High Court 
ina Full Bench case of Khetra Pal Singh 
y. Kritarhamoyt Dassi (1), 

The other ground taken in appeal is that 
the learned District Judge has come to no 
finding that the encumbrance was annulled 
within the periord of one year allowed by 
section 167 of the Bengal Tenancy Act, In 
the first Court there was a finding that the 
mortgage had come to the knowledge of the 
landlords more than a year prior to the 
appl cation for notice of annulment, but this 
finding was based upon the finding that the 
rent suit was collusive. The finding that 
the rent suit was collusive was reversed by 
the learned District Judge. There, therefore, 
remained no foundation for holding that the 
landlords came to know of the mortgage 
more than a year before the application for - 
notice of annulment and, in my opinion, the 
burden lay upon the mortgagee to prove that ` 


. the application for annulment was barred 


by the terms of section 167. These were the 


_only two points’argued before us and as both 


pointstail I would dismiss the appeal with costs. 
Roe, J.—I agree, 


Appeal dismissed, - 
(1) 10 0. W. N. 547; 3 O,L.J, 470; 38 O: 563, 
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ALLAHABAD HIGH COURT. 
URIMINAL ArreaL No. 669 or 1916, 
December 15, 1916. 
Present: —Mr. Justice Piggott and 
Mr, Justice Walsh. 
HMPEROR—-APPELLANT 

VETSUS : 


YAKUB ALT AND OTHERS — ACGCUSED. 

Evidence Act (I of 1872), ss. 11, 14, 15—Cheating— 
Facts disclosing similar transaction, admissibility of. 

Accused were charged with having obtained money 
from complainants by falsely representing that they 
were servants of one Akbari Begam, a wealthy lady 
of Rampur, who was anxious tolend money on easy 
terms; 

Held, that evidence that ator about the very same 
time when the accused were alleged to have made 
such a representation to the complainants they had 
been making precisely the same representation to a 
third person was admissible under sections 12 and 
14 of the Evidence Act to corroborate the story of 
the prosecution and to prove the intention of the 
accused. [p. 678, col. 1. ] 

Per Piggott, J.— An accused person should not be 
prejudiced at his trial by proof of the fact that he 
has committed similar offences to that with which he 
is charged. Such ovidence is not admissible, 
uuless the accused has challenged its production by 
producing evidence of his previous unblemished 
character, The law, however, does not say that 
evidence otherwise admissible must be excluded if, 
incidentally, it involves showing that other offences 
similar in nature to the one under investigation had 
been committed by the accused. [p. 678, col. 1.] 

Emperor v. Abdul Wahid Khan, 12 Ind. Cas 987; 8 
A. L J. 1269; 34 A, 98; 12 Or, L.J. G11 and Emperor 
v. Debendra Pershad, 2 Ind, Cas. 601; 36 C. 573; 9 0, 
L. J. 610; 13 O. W, N. 978; 10 Or. L. J. 91, referred to, 

Per Walsh, J.—Section 15 of the Evidence Act 
applies to all cases where the question is whether an 
untruthful statement is “accidental or intentional or 
[made] with particular knowledge or intention.” The 
test to be applied must include every possible defence 
and noé be confined merely to the actual defence 
raised by the accused. [p. 680, col 1.] 


Criminal appeal by the Local Government 
against the order of acquittal passed by the 
Sessions Judge, Jaunpur, dated the 6th 
March 1916. 

Messrs. A. E, Ryves and Sital Prasad Ghosh, 
for the Crown. 


Mr. C. Dillon and Dr. S. M. Sulaiman, for 

the Accused. i 
JUDGMENT. 

Piceorr, J—In this case four persons, 
Sheo Sahai, Yakub Ali, Wazir Ahmed and 
Thomas Fanthome, -were tried before a 
Magistrate of the First Class at Jaunpur on 
a charge framed under section 420, Indian 
Penal Code. The Magistrate, after a pra. 
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longed trial, found all the fou accused 
guilty, convicted them and senteh.ed then 
to substantial terms of imprisonment ano 
also to fine. All the four accused appealed 
to the Additional Sessions Judge of Jaunpur 
and the Additional Sessions Jndge in a 
judgment dated the 6th of March 1916, that 
is to say, some eight months after the 
hearing inthe Magistrate’s Court had com- 
menced, has reversed the conviction and 
acquitted all the four aceused. The appeal 
before us is ope by the Local Government 
against the acquittal of Yakub Ali, Wazir 
Ahmed and Sheo Sahai. The learned Gov- 
ernment Advocate, in opening the case in 
support of the appeal, called our attention 
to the fact that there was no appeal against 
the acquittal of Thomas Fanthome; but urged 
that this action on the part of the Local 
Government should not be construed as 
prejudicing their case against the other 
accused persons, or as implying an admission 
on the part of the Local Government that 
any portion of the prosecution evidence was 
false or unreliable. We can only deal 
with this matter by leaving the case of 
Thomas Fanthome out of our consideration, 


and hereafter I propose to speak of the 


three men, Yakub Ali, Wazir Ahmed and 
Sheo Sahai, whose cases are before us, as 
“the accused.” The case against these 
men is that they deceived two persons of 
the names of Brij Kishore and Pitambar 
Nath and by deceiving them induced them 
to part with various sums of money. The 
charge is framed in respect of three separate 
items, a sum of Rs. 60 sent by money order 
in dune 1914, another of Rs. 70 sent by 
money order in October 1914 and another 
of Rs. 100 sent by money order in Decem- 
ber 1914. The story told by Brij Kishore 
and Pitambar Nath is substantially as fol- 
lows:—They were previously acquainted with 
the accused Sheo Sahai, a resident of Luck- 
now, who describes himself as a_ broker. 
Havivg occasion to require a loan of money 
they both of them discussed the question 
with Sheo Sahai, The story which he then 
told them was subsequently confirmed by 
the other two accused. It was to the effect 
that a wealthy lady of Rampur, named 
Akbari Begum, had a large som of money 
which she was anxious to lend out and 
which she was prepared to lend at an ex- 
tremely low rate of interest. Yakub Ali 
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and Wažir Ahmed were servants of this 
lady and were entrusted to act on her be- 
half in the arrangement for loans to be 
made out of the money above referred to. 
The lady was so anxious to dispose of the 
whole of the available money in this manner 
that she was prepared to make, through 
her agents, a further offer to Brij Kishore 
and Pitambar Nath, namely, that if they 
would bring forward other persons desirous 
of borrowing large sums of money, the 
loan which they themselves required, say 
about Rs. 40,000 a piece, would he made 
to them without any interest at all, on 
very easy terms as regards instalments. 
Pitambar Nath and Brij Kishore have gone 
into the witness-box and have given evidence 
in -support of this story. They describe 
a number of journeys toand from Jaunpor, 
Lucknow and Moradabad, and a number 
of interviews with the accused. They 
mention that there was an attempt on their 
part to bring forward other persons prepar- 
ed to borrow money on easy terms, and 
they give details connected with the case 
of one Dasarath Bharthi. They say that 
Wazir Ahmed and Yakub Ali visited Gonda 
District in connection with this affair, in 
order to enquire into the details of the 
` aforesaid Dasarath’s landed property. They 
say that similar enquiries were made at 


Machli Shahar in respect of their own land- 


ed property. The transactions to which 
they depose are alleged to have extended 
over a prolonged period, from about the 
month of November 1914 to about the 
month of January 1915. Finally, according 
to these two witnesses, they came to the 
conclusion that they were being played 
with, and that the money which had been 
obtained from them on one pretext or 
another by the accused in connection with 
this affair was as good as lcst. They then 
broke off further negotiations and returned 
to their home. It was only in consequence 
of inquiries which the Police were beginning 
to make into the proceedings of these ac- 
cused persons that Brij Kishore and Pitambar 
Nath were induced to come forward and 
make acomplaint. In corroboration of this 
story a very great deal of evidence was 
produced. Some of this evidence it is 
unnecessary to refer to in detail, because 
the facts are, mp to a certain point, ad- 
mitted by the accused themselyes, It 
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might, for instance, have been of great 
importance for the prosecution to bring 
forward evidence to corroborate Brij Kishore 
and Pitambar Nath on such questions as 
that the three accused were acting to- 
gether and were jointly negotiating with 
these two complainants upon some matter 
or other. They might have required direct 
corroboration of their statements that money 
passed from them to the accused, and so 
on. It is unnecessary to discuss the reli- 
ability of the evidence of these two witnesses, 


in so far as the correctness of their 
statements is admitted by the accused 
themselves. The accused put forward a 


carefully considered and an elaborate defence. 
They reserved their cross examination dur- 
ing the hearing of the prosecution witnesses 
in the Magistrate’s Court, and they finally 
produced written statements of considerable 
length, divided methodically into paragraphs, 
putting forward in the clearest possible 
manner the ocase they desired the Court 
to consider as their defence. They admit 
that all three of them were in negotiation 
with Brij Kishore and Pitambar Nath about 
some matter or other during the period 
covered by the evidence of the two com- 
plainants. They admit that they did receive 
money from the complainants, and in parti- 
cular the three sums of money specified 
in the charge. They deny, however, having’ 
deceived the complainants in any way. They 
deny having told the complainants anything. 
about a lady called Akbari Begam, or having 
represented themselves as servants or agents 
of aiy suck lady. They say that the 
negotiations which did in fact take “place 
between the parties were about an entirely 
different matter. They bring forward a 
story which has a certain basis of truth, 
as can be shown from the records of this 
Court itself. There was in fact a lady of 
Rampur, named Humaitajdar Begam, and 
it seems to be true that the accused Yakub 
Khan had been at one time in this lady’s 
service. She appeared as plaintif in a 
suit in which she claimed an enormous 
sum of money as the dower-debt of her 
late husband, and the case attracted 
considerable attention at the time when 
it was litigated. The subsequent history 
of this litigation need be mentioned in so 
far only as it is necessary to make clear 
the defence set up by these accused, It seems 
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that Humaitajdar Begam’s suit was financed 
by a gentleman of the Bijnor District, and 
that after the plaintiff had obtained a 
decree from this Court this gentleman in 
some way or other contrived to appropriate 
to himself the entire benefits of this decree. 
The transaction was not recent. In fact, 
according to the accused themselves, the 
final transfer by means of which the gen- 
tleman of Bijnor secured for himself all 
the benefits that were to be obtained under 
the decree for the dower-debt took place 
in the month of November 1903, so that 
from any possible point of view the period 
of limitation based on this cause of action 
was running out during the latter part of 
the year 1915. So far the accused are 
telling us a story which can be shown to 
have a basis in fact, and it is a story with 
which they must have been acquainted owing 
to Yakub Alis connection with Humaitajdar 
Begam. Now, say the accused, it is nut 
true that they ever offered to obtain a 
loan of: any sort or kind for Brij Kishore 
or Pitambar Nath. On the contrary, they 
were themselves trying to borrow money 


“from any one who might be prepared to 


lend it, as a speculation, for the purpose 
of financing a suit against the gentleman of 
Bijnor who had appropriated to himself the 
benefits of Humaitajdar Begam’s decree, 
They say that, through Sheo Sahai, they 
succeeded in interesting Brij Kishore and 
Pitambar Nath in this affair, and that 
these two complainants promised to put 
them in communication with other porsons 
as well and to endeavour to raise the sum 
of Rs. 25,000 which was estimated as neces- 


- sary tothe financing of the suit. Eventually 


according to the accused, it became clear 
that Brij Kishore ‘and Pitambar Nath were 
either unable or unwilling to find the neces- 
sary money. “There was a quarrel between 
the parties, and the accused threatened that 
they wers going to bring a suit against 
these cohiplainants for the breach, presum- 
ably, of a verbal contract entered into that 
they would supply the money. The sugges- 
tion is that, as a defence against a suit 
of this nature, Brij Kishore’ and Pitambar 


. Nath ‘managed to bring to thé notice of 
‘the Police the false story on the strength 


of which the accused have been prosecuted. 
What we have to consider most particularly: 
is what corroboration is forthcoming 
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upon this record to show that the story 
told by the two complainants is sub- 
stantially true, where it differs from that’ 
put forward on behalf of the accused. It 
follows that one of the principal points on 
which the prosecution has to satisfy the Court 
is that the three accused were offering a loan, 
and not trying to raise one, and that they 
were putting themselves forward as the 
servants or agents of a wealthy lady prepared 
to lend money, and not as persons interesting 
themselves from philanthrophic motives in 
the affairs of a ruined and necessitous old 
lady in desperate need of some one who 
would lend money to finance her suit. The 
learned Additional Sessions Judge has dealt 
with the entire evidence in a most unsatis- 
factory manner. Noone reading his judg- 
ment would suppose how much of the 
prosecution story was admitted by the 
accused, or how various and manifold was the 
corroboration tendered in support of the 
truth of the story told by Brij Kishore and 
Pitambar Nath. There are two witnesses, 
Kanhaiya Lal son of Mohan Laland Hanuwant 
Singk, who gave direct evidence to the effect 
that these accused persons were offering a 
loan of money to Brij Kishore and Pitambar 
Nath, that the visits paid by these two 
complainants to Moradabad werein connection 
with an attempt to borrow money and that. 
the accused Yakub Aliand Wazir Ahmed 
represented themselves to be the agents of a 
lady who was prepared to lend money. Some 
corroboration is also forthcoming in the 
evidence of the witness Guppu, as against 
the accused Sheo Sahai. Over and above 
this we have, as the trying Magistrate 
rightly remarks, a mass of documentary 
evidence on the record of a very striking 
character. The documents which seem to me 
the most worthy of reference are the letters 


marked Exhibits A 56,57 and 55 written 


by Sheo Sahai, the letter Exhibit A9 
written by Wazir Ahmed and the letter 
Exhibit A 7 written by Yakub Ali. 


Whatever criticisms may be made against the 
manner in which the search of Wazir Ahmed’s 
house was conducted by the Police, and 
the manner in which a large number ‘of 
letters and other papers were lumped to- 
gether and put on the record without being 
carefully and individually proved, there 
gems to be no possible question about these 
„particular Exhibits. It may be said no doubt 
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that, as régards Exhibit A 7, the letter was 
not positively proved to he in the hand- 
writing of Yakub Alt; bat the point 
regarding it is that Sheo Sahai hands this 
letter to the complainants as a letter written 
by Yakub Ali telling them that they will 
meet Yakub Aliat a certain place, they go 
there and do meet Yakub Ali. Under the 
circumstances it is strong corroboration of 
their story that they are able to produce 
this letter, and I do not understand that 
the accused had any explanation of their 
alleged visit to the Gonda District for the 
purpose of examining the registers at the 
Sub-Registrar’s office at Utraula, consistent 
with their defence. On the contrary, they 
deny any such visit took place at all. Sheo 
Sahai’s letters, which are Exhibits A 56,57 
and 95, speak vaguely abouta business, or 
muamla going on between the parties. 
According to the prosecution, the language 
of these letters was intentionally vague. 
There are, however, expressions in each of 
them which seem to be specially worthy 
of notice. In Exhibit A 56 Pitambar Nath 
is told that he need not bring any paper, 
except papers which will showthe insome 
el cetera of his own landed property and 
ofthe property of his relative, Information 
of this sort would be required from an 
intending borrower and not from an intend- 
ing lender. In Exhibit, A 57 and 58 there 
are references to Pitambar Nath’s aunt. 
According to the prosecution evidence a 
suggestion has been put forward that this 
lady also might take a loan, or that her 
property also might be used as security for 
the loan to be advanced to Pitambar Nath. 
The letters are certainly more consistent 
with this story than with any theory that 
Pitambar Nath’s aunt was proposing to join 
in finding the money to finance Musammat 
Humaitajdar Begam’s suit. I may refer in 
passing also to Exhibits A 53 and A54, which 
seem to me of some importance in this same 
connection. 

Now | desire to pass on to another 
point in the case about which there has 
been cousiderable argument. The learned 
Sessions Judge names five witnesses, Rudra 
Nath, Ram Asarey, Hanuwant Singh, 
Eanhaiya bal and Bir Bhaddar Singh, in 
respect of whom hs says that they were 
put forward by the prosecution simply to 
prove that the ` accused had aluo cheated | 
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them with the same false tale which they 
told Brij Kishore and Pitambar Nath. 
Looking at their evidence solely from this 
point of view, the learned Sessions Judge 
rejects it as inadmissible, on the ground 
that it was not covered by the provisions 
of sections 14 and 15 of the Indian Evidence 
Act. I have had oesasion incidentally to 
mention the evidence of the witness Hanu- 
want Singh and from any point of view 
some part of the evidence of this witness 
is admissible as direct corroboration of 
Brij Kishore and Pitambar Nath. I may 
note also that the Kanhaiya Lal here referred 
to must be the second Kanhaiya Lal, son 
of Kamta Prasad of Lucknow, and not 
the other witness of the same name to 
whom I have already referred. Now as 
regards two of these witnesses, Khudra 
Nath and Ram Aesarey, it so happened 
that unfortunately they were not cross- 
examined in the Magistrate’s Court. In 
the view which we have agreed to take 
of tbe case as a whole, it is not necessary 
for me to go into this question in any 
detail. The learned Government Advocate 
informed us that he did not wish to press 
for the consideration of the evidence given 
by Ram Asarey, but he did ask us to 
take into consideration the evidence given 
by Rudra Nath, We went in considerable 
detail into the circumstances under which 
Rudra Nath was examined in the Magis- 
trate’s Court and under which the accused 
finally abandoned, under protest, their 
claim to cross-examine him. For myself 
I am content to say this much. I Should 
not he prepared to hold that the evidence 
of Rudra Nath, as it stands on the record, 
is not legally capable of beirg taken into 
consideration; but I think that, under all 
the circumstances, the evidence of this 
witness, untested by cross examination, 
becomes of practically negligible value. I 
propose, therefore, to exclude it altogether 
from consideration and | attach no weight 
whatsoever to this evidence in coming to 
a decision in the case. There remains, 
however, the evidence of Bir Bhaddar Singh 
and of Kanhaiya lal sou of Kamta 
Prasad, aud these portions vf Hannwant 
Singh’s evidence which are uot admissible 
as direct corroboration of the prosecution 
story. On the general question as to the 
aluiusibilily in e ease of thiu gurë of 
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evidence that the persons aseused had, 
successfully or unsuccessfully, played off 
the very same fraud in respect of whioh 
the charga has baen framed upon persons 
other than those who are named as com- 
plainants in the charge, we listened to a 
good deal of argument and a number of 
cases have been cited. There is not much 
case-law on the subject in this Court. The 
only reported ease to which we were 
referred is that’ of Emperor v. Abdul 
Wahid Khan (1). Reference was also 
made to two unreported cases, namely, 
Criminal Revision No, 1116 of 1915, the 
case of Chota Lal and others, decided .by 
the Honourable the Chief Justice on the 
10th of Marsh 1916, and Criminal Revision 
No. 181 of 1916, the case of Barma 
Shanker, decided by myself on the Sth 
of April 1916. In no one of these three 
cases was the general question fully argued 
out as it has been before us. In the 
reported case Mr. Justice Chamier con- 
sidered that evidence of similar but distinet 
acts of fraud committed by the accused 
upon other persons had been wrongly 
admitted. The learned Chief Justice also 
held that evidence of a similar nature bad 
been wrongly admitted in the oase 
before him, though it would seem that he 
might have taken a different view if there 
had been a definite charge of eonspiracy 
framed in connection with the facts with 
which be was dealing. In the case decided 
by myself I admitted evidence substantially 
similar to that tendered by the prosecntion 
in the present case. I did so without 
discussing the general question, but for- 
tifying myself by a recent decision of the 
Caleutta High Court in Emperor v. Deben- 
dra Pershad (2). I think I had better 
make the precise question in issue clear 
by -setting forth in detail the evidence 
of the witness Bir Bhaddar Singh. Now 
this witness is a gentleman of position 
and respectability. -The trying Magistrate 
considered him to be a quite unexceptionable 
witness, The learned Sessions Judge does 
not question this, but has simply ruled 
ont his evidence as inadmissible. Bir 


(1) 12 Ind. Cas, 987; 8 A. L. J. 1269; 34 A. 93; 12 
Cr. L, T. 6tL. 

(2) 2 Ind. Cas. 691; 36 O. 573; 90. L. J. 610; 13 C. 
W, N, 978; 10 Cr. Ta. J. 91, : 
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Bhaddar Singh deposes that he got into 
touch with Sheo Sahai somewhere in the 
month of December 1913, and received a 
letter from Sheo Sahai which he produces 
and which is Exhibit A53 in the 
case, At a personal interview which 
followad, Sheo Sahai informed him that 
he would be able to obtain a loan of a 
large sum of money at a very low rate 
of interest from Akbari Begam of Rampur, 
through her servants Yakub Ali and 
Wazir Ahmed. He subsequently met these 
two accused aud they told him the very 
same story. He produces a letter, Exhibit 
written to him by Wazir Ahmed. 
In my opinion the whole of the evidence 
of this witness, so far as it has been set 
forth above, including the exhibits proved 
by him, is admissible in evidence sand is 
of great importance in the dezision of the 
present case. The only point jin Bir 
Bhaddar Singh’s evidence as to which | 
entertain any doubt, is the passage towards 
ihe close of his examination-in-chief, in 
which he was permitted to depose that 
he had actually paid Rs. 32C to the 
accused at their request on the pretext 
that it was wanted on acconnt of expenses. 
The prosecution had put forward this 
witness before the charge was framed and 
while the defenze was being reserved. 
They were entitled to adduce evidence 
releyant upon any charge the Magistrate 
could lawfully be asked to frame hereafter, 
and they were entitled to meet in anticipation 
any defence which the accused might reason- 
ably be expected to put forward. It 
seems to be beyona question, and has in 
substanca been conceded inargument, that, 
if the trying Magistrate kad seen fit to 
frame a charge of criminal conspiracy 
under section 120 (B), Indian Penal Code, 
the whole of Bir Bhaddar Singh’s evidence 
as above set forth would have been legally 
admissible. Personally, 1 would go further 
and say that if the charge which has been 
actually framed had been drawn upa little 
more carefully, the question of admissibility 
of this evidenze would hardly have arisen. 
The real charge against each of the accused 
was that each of them had conspired with the 
other two to defraud the two complainants 
and had, by cheating the complainants, 
either obtained for himself, or abetted the 
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others in obtaining the sums of money 
specified in the charge. Abetment hy con- 
Spiracy is one of the forms of abetment as 
defined in the Indian Penal Code and was 
the suitable form of abetment to have alleged 
in the present case. Asa matter of fact, 
the learned Magistrate, although he drew 
up the charge in a plain’ and unelaborate 
form, has convicted the accused upon a 
finding that they entered into a conspiracy 
to do the acts alleged in the charge. This 
is clear from the concluding portion of his 
judgment. Putting aside, however, the 
question of conspiracy, we have to consi- 
der precisely the manner in which the 
prosecution desired to rely upon such eyi- 
dence as that given by Bir Bhaddar Singh. 
The case for the accused was that they 
had never said that there was such a 
person as Akbari Begam, and that a fortiori 
they had never represented themselves as 
servants or agents of any such lady. To prove 
that, at or about the very same time when 
the accused were alleged to have made such 
a representation to Brij Kishore and Pitam- 
bar Nath, they had been making precisely 
the same representation to a gentleman 
like Bir Bhaddar Singh was at once to 
corroborate the prosecution evidence in sup- 
port of the particular offence charged and 
to disprove the case set up for the defence. 
It seems, therefore, that the evidence to 
this extent was clearly admissible under 
section 11 of the Indian Evidence Act. 
‘Farther, the prosecution were bound to 
prove the intention of these accused in the 
course of their dealings with Brij} Kishore 
and Pitambar Nath,and in this connection 
it seems to me that the evidence to whish 


‘I have referred was admissible under section 
. 14 of the Indian Evidence Act. 


It is quite 
true that an accused person should not 
be prejudiced at his trial by proof of the 
fact that he has committed similar offences 


‘to that with which he has been charged. 


At least, such evidence is not admissible 


‘unless the accused has challenged its pro- 


duction by producing evidence of his previous 
unblemished character. The law, however, 


‘does not say that evidence otherwise admis- 


sible must be excluded if incidentally it 
involves showing that other offence similar 
in nature to the one under investigation had 
been committed bythe accused. Personally 
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I should have endeavoured, as faras possible, 
in recording the evidence of the witness Bir 
Bhaddar Singh, to steer clear of this difficul- 
ty. I should have allowed his evidence to 
go in in examination-in-chief to the extent 
already indicated; but I should have stopped 
him when he began to depose that he was 
defrauded by the accused. If the accused 
had chosen to take up the position that it 
was impossible for the Court properly . to 
appreciate the evidence of this witness 
without having the whole of his story before 
it, and had for this reason gone on to 
cross-examine Bir Bhaddar and to elicit 
from himin cross-examination the fact that 
money had actually passed from him to 
the accused, if seems to me that there 
could have been no reasonable objection to 
this being done. There is just one more 
point [ wish to make with regard to this 
question of law. The whole of the evidence 
which was challenged before the learned 
Sessions Judge went in without any ob- 
jection on the part of the aceused in the 
Court of the trying Magistrate. In view 
of the remarks which I have already made, 
it would seem that the position was really 
this: The evidence was not challenged by 
the accused at the time when it was tender- 
ed, and could not have been successfully 
challenged then, becanse the only result of 
so doing might have been to lead the 
Magistrate to pay more attention to the 
framing of the charge and to draw up a 
charge of conspiracy in connection with 
which the admissibility of evidence could 
scarcely have been questioned. No objec- 
tion was, therefore, raised; but when it was 
found that the Magistrate had drawn up 
the charge as one simply alleging three 
asts of cheating against the accused, then 
the point was taken in the Court of the 
Sessions Judge that on this particular charge 
the evidence adduced was not admissible. I 
think the learned Sessions Judge was mistaken 
in allowing the objection at all. Even assum- 
ing that he was right on the question of law 
as it was put to him, | think it was his clear 
duty to have considered the provisions of 
section 423 of the Code of Criminal Pro. 
cedure and to have seen whether the diffi- 
culty raised was not one which he could 
have met, either by “altering the finding” 
within the meaning of that section or by 
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ordering a new trial, or ordering the accused 
persons to be committed for trial before 
himself upon a properly framed charge. The 
manner in which he has exeluded this 
evidence altogether, and made its exclusion 
the basis for a finding of not guilty in raspect 
of all the acsnsed persons, seems to me 
serlously objectionable, 

With regard to the importance of Bir 
Bhaddar Singh’s evidence, I havea word 
to add. The two letters Exhibits A53 and 
A54 produced by him prove beyond ques. 
tion that the transaction between himself 
and*the accused was one of a loan offered 
by the accused and not of a loan to he 
advanced by himself. In this he is corro- 
- horated by the dosuments produced. I 
think those documents are clearly admissible 
as they throw light upon the use of the 
vague word muamla, and other ambiguous 
expressions, in the documents relied upon 
by Brij Kishore and Pitambar Nath. 

Having said this much, I do nob pro- 
pose to go into the rest of the ease at any 
length. In my opinion the evidence given 
by Hanuwant Singh and Kanhaiya Lal is 
reliable and does corroborate the story told 
by Brij Kishore and Pitambar Nath. In 
the argument addressed to us the most im- 
portant point taken was that the story 
told by these two somplainants should be 
regarded as outrageously and suspiciously 
improbable. I can only say that this ar- 
gumeut is in substance an appeal to ex- 
perience; and my experience as to the limits 
of human folly, where the bait ofa peen- 
niary advantage is being dangled before 
the eyes, leads me to attach very little 
weight to the contention in the present 
case. I have certainly had before me cases, 
indubttably true, in which the complainant 
had shown anamonnt of folly and credulity 
far greater than can be ascribed to Brij 
Kishore and Pitambar Nath. Theacoused 
have endeavoured to support their defence 
by oral evidence; but it is remarkable that 
no documentary evidence is forthcoming 
from them, From any point of view there 
must have been a good deal of correspondence 
between the complainants and the accused: 
and if the story told by the defence is true, 
the letters written by Brij Kishore and 
Pitambar Nath would corroborate it. There 
are no such letters forthcoming. The a6- 


pused felt- this. difficulty aud haye endeg- 
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voured to meet it. Wazir Ahmed suggests 
that the Police made away with the corres- 
pondence found at his house and were 
keeping back all doanments which they 
thought would damage the prosecution. Sheo 
Sahai, more daringly, suggests that Brij 
Kishore and Pitambar Nath took the pre- 
caution, before finally breaking off negotiations 
with him, of stealing away all the documents 
which they thought it injudicious to leave 
behind. I do not see any force in either 
of these suggestions. The Police Jaid before 
the Court a full list of all the letters and 
papers in their possession, and that list was 
open to the inspection of the accused. There 
is nothing to show that the slightest attempt 
was made by the accused to cause the pro- 
duction of any documentary evidence in 
support of their case. In view of this 
failure on the part of the accused to 
produce documentary evidence, I do not 
think it necessary to discuss at any length 
the statements of the five witnesses pro- 
duced on behalf of the defence, The evi- 
dence of the one witness of any importance, 
Syed Masthul Hasan, is discounted by the 
fact that Brij Kishore was never placed 
before him for identification. Every word 
of the prosecution story might be proved 
to the hilt, and yet if Syed Masihul Hasan 
were prosecuted for perjury on aceount of 
the evidence given by him in this case, 
he would have a complete answer in the fact 
that he had not identified Brij Kishore but 
merely deposed that a person was produced 
before him by Yakub Ali whose name, accord- 
ing to Yakub Ali, was Brij Kishore. 

On the review of the case as a whole, 
1 am quite satisfied that these three 
men were rightly convicted by the Magis- 
trate. The reversal of that conviction by 
the learned Additional Sessions Judge 
proceeds in the main upon a mistaken 
view of the law, and even as regards that 
portion of the evidence with which the 
learned Sessions Judge considered himself 
competent to deal, he seams to have dealt 
with it in an unsatisfactory manner and 
without real appreciation of its weight and 
cogency. I think this appeal must be ag- 
cepted, the order of aequittal made by 
the Sessions Judge set aside and the con- 
viction as recorded by the Magistrate restored, 
-along with the sentences of imprisonment 
and flue passed by him against gach of 
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these three men 
and Sheo Nahai. 


a Wass, J.—I entirely agree, except 
that I think the result is somewhat 
lenient to the accused. On the question 


of the admissibility of the evidence, this 
seems to me a perfectly plain case. Ina 
ease of this kind one question, which if 
is necessary for the prosecution to prove, 
is whether the untruth is honest or dis- 
honest. In other words, whether it is acciden- 
tal or intentional. Because ifa man makes 
an honest misstatement the untruth is, so 
far as he is concerned, accidental. I, there- 
fore, think that section 15 of the Evidence 
Act applies to all these cases, the ques- 
tion being whether an untruthful state- 
ment is ‘accidental or intentional or done 
with particular knowledge or intention.” I 
adopt in its entirety the Calcutta ruling 
with a slight addition. I think the test 
to be applied must include every possible 
defence and not be confined merely to 
the actual defence raised by the accused. 

As we are differing from the Sessions 
Judge, I will merely add this on the merits. 
[ am absolutely convinced beyond any 
reasonable doubt that the story of Brij 
Kishore and Pitambar Nath is substantially 
true. Ib is confirmed in important particulars 
by contemporaneous documents which dovetail 
into their verbal story. It is only shaken in 
trivial details scattered over a long period of 
time, and itis unshaken by a single document 
in the case. Indeed there is one document not 


hitherto referred to, which is absolutely 
destructive of the case for the defence. 
Exhibit A77 on page 32 was found 


' in Yakub Alis house. The Sessions Judge 
has passed a oritisim on the Police, which, 
I think, is wholly undeserved, with regard 
to their treatment of the papers found in 
Yakub Ali's house. He says that the Sub- 
Inspector failed to identify the letter by 
his initial, although he identified the en- 
velope. The letter is identified both as 
to the envelope and its contents by the 
dates it bore. It is a letter written by 
Brij Kishore on the lst of October ad- 
dressed to Wazir Ahmed and Yakub Ali, 
The envelope is addressed to Wazir Ahmed 
care of Yakub Ali, whom it describes as 
the mukhtear-am of the. Begam Sahiba 
and also bears the Ist of October 
date, No evidence was tendered that this 
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document was fabricated. Brij Kishore 
writes in this letter— You have written 
to me that there will not be any delay 
in the giving of momey.......c....05 My dear 
Sir, had I not been in need why should 
1 have troubled you so much. I beg to 
request that you will please settle the 
matter immediately on my arrival there. 
The troubles and anxieties which J] have 
suffered in this matter are fully known to 
you.” It is impossible that the writer of 
this letter was contemplating finding funds to. 
finance another person. 

I agree with the observations of * the 
Magistrate at the conclusion of his judg- 
ment. I think the investigation of this 
case is creditable in the extreme to those 
who conducted it. The Police actually dis- 
closed, which they were not under any 
obligation to do, to the defendant the ori- 
ginal information which bears the signature 
of Brij Kishore, but which came from moat 
of the complainants and preceded the first 
information report. I can find no trace 
of unfairness in the preparation and con- 
duct of the case from first to last. It seems 
to me that the defence had every latitude 
permitted to them. Speaking for myself, I 
cannot part with the case without observing 
that the final determination of this clear case 
has taken eighteen months from its com- 
mencement. 

Br THE Court.—The appeal is allowed, 
the order of acquittal passed by the learned 
Additional Sessions Judge is set aside and 
the conviction recorded by the Magistrate is 
restored, along with the sentences of im- 
prisonment and fine passed by him against 
Yakub Ali, Wazir Ahmed and Sheo Sahai. 

Appeal allowed, 
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(1 of 1872), ss. 188, 114, ill. (b)—Accomplice, evidence 
of, value of. 

R., desiring to get employment in the Court of the 
District and Sessions Judge, was approached by a 
jamadar of chaprasis to tho District Judge, who 
advised him to make a present to the Clerk of Court. 
The sum of Rs. 20 was settled between them and was 
subsequently paid by R. to the jamadar in the pre- 
sence of R.'s cousin and D., a Pleader, who was present 
in the Sessions Court on his business asa Pleader, It 
was known that the money was to be paid to the 
Clerk of Court: 

Held (1) that the jumadur was guilty of an offence 
under section 161 of the Penal Code; [p. 684, col. 2.) 

(2) that R. and his cousin were accomplices, but 
as there was no proof of any animus on their part 
againgt the jamadar, the fact of their being accom- 
plices did not lessen the value of their evidence; [p. 
684, col 2; p. 695, col. 1.] 

Rajoni Kant Bose v. Asan Mullick, 20. W. N. 672; 
Queen v. Chando Chandalinee, 24 W.R. Gr. 55 and Queen- 
Empress v. Mahabir, 18 A. 78; A. W. N. (1895) 227; 8 
Ind Dec. (N. s.) 757, referred to. 

(3) that D. could not be said to be an accomplice, in- 
asmuch as he did not co-operate in the payment of 
the bribe nor was he instrumental in the negotiations 
for ita payment. [p, 686, cols. 1 & 2.] 

Deo Nandan Pershad v. Emycror, 38 C. 649; 3 
Or. L. J. 452; 10 C. W. N. 689 and Gorind Balvant 
Laghate v. Emperar, 84 Ind Cas. 976; 18 Bom. L. R. 
266; 17 Cr. L. J. 256, relied npon. 


Rajoni Kant Bose v Asan Mullick, 2 C.W. N. 672; 
Queen v. Chando Chandalinee, 24 W. R. Cr. 55; Queen 
Empress v. Mahabir, 18 A 78; A. W.N. (1895) 227; 
8 Ind. Dec. (N. s.) 757; Alimuddin v, Queen-Empress, 
93 0. 361; 12 Ind. Dec. (N. 8.) 241 and Tyasa Rao, In re, 
9 Jnd. Cas. 897; 12 Cry. L. J. 150; (1911) IM. W. N. 
327; 21 M. L. J, 283; 10 M, L. T. 84, distinguished. 


Appeal from the order of the Speoial 
Magistrate, First Class, Lyallpur, dated the 
15th April 1916. 

Mr. Niaz Ali, for the Appellant. 

Thé Public Prosecutor, for the Respondent 


JUDGMENT.—One Raghpat Rai, son of 
Sharmpat Rai, a young man who had 
passed the Entrance Jixamimation, was 
anxious to obtain employment. He had a 
cousin at lyallpur, named Lakhmi Das, 
who was in the service of Sardar Daswandha 
Singh, Pleader, as a clerk. Raghpat Rai 
accordingly went to Lyallpur and there 
endeavoured to have his name registered as 
a candidate for the post of copyist in the 
Court of the District and Sessions Judge. 
Apparently he was unable at first to get 
Mubammad Din, Clerk of Court, to agree 
to enter his name. Ghulam Mubammad, 
who was then jamadar of chaprasis to the 
District and Sessions Judge, informed 
Raghpat Rai and Lakhmi Das that ik 
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would be necessary to make a ‘present to 
Muhammad Din before they could get 
what they wished. In dus course matters 
were arranged between Ghulam Muhammad 
and Raghpat Rai and Lakhmi Das and 
a sum of Rs. 20 was agreed upon. On 
the 19th March Sardar Daswandha Singh 
had work in the Sessions Court and went 
there accompanied by his clerk Lakhmi 
Das and Raghpat Rai. He had been 
informed that Ghulam Mubammad was to 
be paid Rs. 20 for Muhammad Din. In 
spite of the fact that Rs. 20 had been 
agreed upon Ghulam Muhammad demanded 
Rs. 25. Lakbmi Das had, however, only 
come prepared with the criginal sum of 
Rs. £0 and Ghulam Muhammad was ac- 
cordingly paid this sum by Lakhmi Das 
and the payment was witnessed by Raghpat 
Rai and Daswandha Singh. Ghulam Muham- 
mad went inside and, it is said, shortly 
afterwards came out with Muhammad Din, 
who told Raghpat Rai that he “had received 
what had been sent’ and asked him to 
send his certificates in original. Das- 
wandha Singh did not see Muhammad 
Din come out nor did he hear what is 
said to have taken place between Muham- 
mad Din and Raghpat Rai. Raghpat Rai 
waited for some days but as his name 
had not been entered as a candidate, he 
says he went to the house of Muhammad 
Din and paid him the balance of Rs. 5, 
After this payment, on or about the 6th 
of April 1915, Raghpat Rais name was 
entered as a candidate on the recommenda- 
tion of Muhammad Din. In June of that 
year a post of copyist fell vacant and 
Raghpat Rai applied for it. Muhammad 
Din, however, held what is described 
as “a competition” between him and one 
Mubammad Sharif which resulted in the 
appointment of the latter. Upon this 
Ragbpat Rai appealed to the District and 
Sessions Judge, sending that officer a 
registered letter on the 19th June 1915 
after he had failed to see him athis bunga- 
low (Ghulam Muhammad says that it 
was he who prevented Raghpat Rai from 
gaining excess to the District and Sessions 
Judge at his private residence), In this 
letter Raghpat Rai pointed out that he 
ha passed the Entrance Ilixamination 
while Muhammad Sharif his rival had 
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only passe? the Middle Examination, and 
further that the latter had once been 
dismissed . by the District and Sessions 
Judge. Upon this the District and 
Sessions Judge himself held an examina- 
tion and Muhammad Sharif was again 
given the appointment. This ended the 
matter as far as Raghpat Rai is concern- 
ed, for he in July obtained the appoint- 
ment,.which be now holds, of a masterin 


a village school. Lakhmi Das, however, 
repeatedly demanded the refund of the 
money which he had paid to Ghulam 


Mubammad but without success. In August 
1915 Daswandha Singh had occasion to 
go to the Sessions Court and seeing 
Muhammad Din there mentioned the 
matter to bim, Muhammad Din disavowed 
all knowledge of the affair. Soon after 
this, however, while Daswandha Singh was 
inspecting a record inthe Inspection Room, 
Ghulam Muhammad came in and, without 
saying anything, slipped a packet of money 
into Daswandha Singh’s_ pocket, which 
Daswandha Singh later on handed over to 
Lakhmi Das when it was found to contain 
Rs. 19 only. This ended the episode as 
far as these persons are concerned, until 
in the course of the enquiry that was 
being made into the conduct of Munshi 
Barkat Ali, Subordinate Judge, it was 
brought to the notice of Lala Radha 
Kishen, Magistrate, First Class, and Police 
Inpector Hakim Singh by one Ziaullah. 
The statements of Daswandha Singh, 
Lakhmi Das and Raghpat Rai were then taken 
by Lala Radha Kishen, and in due course 
Muhammad Din and Ghulam Muhammad 
“were arraigned before the Special Magistrate, 
CO. F. Strickland, Esquire, I. ©. S., on a 
charge under section 161, Indian Penal 
Code. Daswandha Siogh not having seen 
Muhammad Din when he is said to have 
come out after the payment of Rs. 20 to 
Ghulam Muhammad on the 13th March 
1915, and there being no other evidence 
in support of Raghpat Rais statement 
as to the payment of Rs. 5 to Muhammad 
Din in his own house, the learned Special 
Magistrate discharged him under seation 
253, Criminal Procedure Code. He, how- 
ever, convicted Ghulam Muhammad of 
having received the sum of Rs. 20 as 
bribe: and sentenced him to one year’s 
rigorous imprisonment, including 15 days’ 
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solitary confinement. Against that convic- 
tion and sentence Ghulam Muhammad 
appealed to the Sessions Judge, and for 
reasons which it is not necessary to detail 
here, the appeal has been keard by this 
Court. 


Sheikh Niaz An, Pleader, has addressed ' 


us at great length on behalf of Ghulam 
Muhammad and Rat Sahib Mul Chand 
appeared for the Crown. For the appellant 
it has been urged that this case has 
been fabricated against him through the 
machinations of three sets of persons; 
the first set consisting of Raghpate Rai, 
Lakhmi Das and J)aswandha Singh; the 


` second set including Ziaullah and his bro- 


ther Sanaullah; and the 
the Police. 


third set being 


As to the first set, the motive for assisting | 


in building upa false case against Ghulam 
Muhammad is said to be the fast that, 
rightly or wrongly, these three persons were 
convinced that it was through the instru- 
mentality of Ghulam Muhammad that 
Raghpat Rai failed to get the post of 
copyist in June 1915; and that as Ghulam 
Muhammad had to expel Raghpat Rai 
from the precincts of the District and 
Sessions Judge’s private residence when 
Raghpat Rai wished to see that officer 
in order to make his complaint in person, 
all these three persons had a_ personal 
gradge against Ghulam Muhammad. Great 
stress was laid by Sheikh Niaz Ali on the 
evidence of D. W. No. 4, Allah Din, in whose 
presence Daswandha Singh is said to have 
gone to the length of threatening the 
appellant because of his treatment of Ragh- 
pat Ral. 4 


With regard to the second set, Ziaullah 
and Sanaullah are brothers; the former 
wes a civil nazir and the latter a civil 
peon. Sanaullah was dismissed from service 
for corruption, while Ziaullah was not only 
dismissed but, it is said, also convicted of 
acd punished for a similar offence. Both 
these brothers are said to attribute their 
misfortunes to the reports made against 
them by Muhammad Din in his official 
capacity as Clerk of Court. Further, 
Ziaullah is also said to have wished to 
see the District and Sessions Judge at 


his private residence but to have been’ 


turned away by Ghulam Muhammad, This 
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grudge is said to be the motive for these 
two brothers to join in concocting the 
present case. 

’ Turning to the third set, viz., the Police 
(and in this term Sheikh Niaz Ali would 
include the Magistrate, Lala Radha Kishen), 
if was argued that because certain persons 
went to the District and Sessions Judge 
to complain against the methods of the 
officers making the enquiry into the charges 
against Munshi Barkat Ali and others, and 
because it fell to the lot of Ghulam 
Muhammad to usher these persons into the 
presence of the District and Sessions Judge, 
therefore, the Police and Lala Radha Kishen 
were full of anger against the unfortunate 
appellant and have also sonnived at and 


encouraged the fabrication of the charge 
against him. 
The connection between these three 


different sets was not very apparent, but 
Sheikh Niaz Ali urged that it could be 
deduced from the following facts:— 

(a) Both Lakbmi Das and Daswandha 
Singh mentioned the payment of this Rs. 20 
to Ghulam Muhammad to Sanaullah; 

(b) that Sanaullah was the person who 
took Lakhmi Das to Lala Radha Kishen 
on the 29th September 1915 when his 
statement was recorded; 

(c) that Sanaullah is at enmity with 
Muhammad Din, Clerk of the Court, as 
- has been stated by Sardar Hakim Singh 
P. W. No. 1; and . 

(d) that Sanaullah was assisting the 
prosecution during the trial of tbe case, 
as is evidenced by the fact that the pro- 
secution produced Exhibit P. F. during the 
cross-examipation of D. W. No. 3, Abdur 
‘Rahman, Exhibit P. F. being a letter 
written by Ghulam Muhammad to Sanaullah 
asking him to show favour to one Ahmad 
-Ali, a relation of Abdur Rahman. 


It seems to us, however, that while it 
is probably correct that Sanaullah had a 
grudge against Muhammad Din and was 
‘assisting the officers concerned in the 
‘investigation into the charges against 
Munshi Barkat Ali, the motive alleged for 
the fabrication of a false case against 
Ghulam Muhammad cannot be said to have 
been established, As pointed out by Mr, 
Mul’ Chand, if Raghpat Rai, Lakhmi Das 
and Daswandha Singh had any grudge œt 
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all ib was obviously against Muhammad 
Din and not against Ghulam Muhammad 
for there can be no doubt that Muhammad 
Din alone was in a position to recommend 
either of the candidates for the vacant post 
Both Lakhmi Das and Daswandha Singh 
must have been perfectly well aware that 
Ghulam Muhammad, in his capacity: as 
jamidar of chaprasis, was not ina position 
to exert any great influence one way or 
the other. In fact, as their evidence shows 
they regarded him merely as a go-between 
through whom the bribe was to be paid 
to Muhammad Din. 


Similarly with regard to Zianll 
Sanaullah, both of these were se ae 
that if was Muhammad Din who had 
reported against them, and they could not 
possibly have imagined for one moment 
that Ghulam Muhammad had anything to 
do with having got them into trouble. 
The mere fact of Ghulam Muhammad 
having had to refuse Ziaullah admittance 
to the presence of the District and Sessions 
Judge cannot for one moment be considered 
as a sufficient reason for the fabrication of 
a wholly false charge of this nature against 
him. It may be, and very likely is, the 
case that Sanaullah interested himself in this 
matter, becanse he wished to gratify his 
grudge against Muhammad Din. But merely 
for that reason it cannot be said that he 
would be able to induce Lakhmi Das and 
a gentleman in the position of Daswandha 
Singh to deliberately perjure themselves 
in order to enable him to vent his spleen 
against a wholly innocent person. There 
is no reliable evidence on the record to 
show that Raghpat Rai was turned out 
of Mr. Brasher’s compound by Ghulam 
Muhammad. But even assuming it to be 
true, we fail to see how that would cause 
Raghpat Rai to feel so strong a resent- 
ment against Ghulam Muhammad as to 
induce him fo perjure himself in the way 
we are asked to believe he has. We may 
note that Mr. Brasher, as D, W. No. 1, stated 
that he had given general orders to all of 
his chaprasis to prevent any person coming 
to his bungalow. Ghulam Muhammad would 
therefore, have but been performing his 
duty if he refused Raghpat Rai admittance 
as alleged, a fact which must have been 
well known to Ziaullah and Raghpat Rai 
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It seems “Yo ua, therefore, impossible for 
them to have taken offence at Ghulam 
Muhammad’s action in carrying out his 
orders. 

The allegations against the Police appear 
to us to be wholly without foundation. 
That persons did complain to Mr. Brasher 
has. been proved as well as the fact that 
it was Ghulam Muhammad who introduced 
these persons to that offcer, But it is to 
be noted that Mr. Brasher himself says 
that he sent one of these complaints to 
Lala Radha Kishen, whoss reply convinced 
him that the complaints were without any 
foundation, It must be bornein mind that 
it was well known that in the course of 
the enquiry into the conduct of Munshi 
Barkat Ali certain matters had come to 
light implicating Muhammad Din in similar 
malpractices, and Ghulam Muhammad was 
evidently well aware that his name would also 
be taken in connection with the cases against 
Muhammad Din. It is scarcely likely in 
these circumstances that the Police and 
Lala Radha Kishen would have resented 
Ghulam Muhammad’s efforts at protecting 
himself, in the way it is alleged they did. 
The charges brought against the Police and 
Lala Radha Kishen are, in our opinion, not 
only unfounded but absurd and we dismiss 
them from consideration without further 
comment. 

After giving the ease our most careful 
consideration, we are unable to see that 
there was any adequate motive on the part 
of any one of the witnesses for bringing 
a false case against Ghulam Muhammad. 
As far as Raghpat Raiis concerned, we 
do not believe that he bore any grudge to 
Ghulam Muhammad on account of being 
turned out of Mr. Brasher’s compound by 
him. There was no connection between 
Raghpat Rai and Lakhmi Das on theone 
side and Muhammad Din and Ghulam 
Mohammad on the other, until the question 
of Raghpat Rai’s employment arose. Ragh- 
pat Rai, having failed to secure the vacant 
post in June, succeeded in obtaining an- 
‘other appointment and was not in Lyallpur 
when the enquiry started. His statement 
was recorded by Lala Radha Kishen on 
the 15th October 1915 and obviously he had 
been sent for by the investigating officer 
after Lakhmi Das had made a statement 
on the 29th September 1915 and Das. 


s 
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wandha Singh had been examined on the 
2nd October LOLS: Lakhmi Das isa clerk 
to a Pleader and would be perfectly well 
aware that Ghulam Muhammad could not 
himself have exerted any influence one 
way or the other in the matter of the 
appointment in question. In fact, itis clear 
that Ghulam Muhammad was regarded 
throughout as a representative of Muhammad 
Din and the money which was paid to him 
was clearly intended to be passed on to 
Muhammad Din. Daswandha Singh is a 
Pleader and it seems to us utterly absurd 
to suppose that he would feel any résent- 
ment against Ghulam Muhammad for having 
refused to allow Raghpat Rai to see the 
District and Sessions Judge at his private 
residence. This argument is to our mind 
utterly absurd and we have no hesitation in 
holding that the evidence of D. W. No. 4, 
Allah Din, is incredible. As we have said, the 
money was intended to be paid to Muham- 
mad Din, but with the guilt or innocence of 
Muhammad Din we ara, in this case, not 
concerned. If, however, Rs. £0 was paid to , 
Ghulam Muhammad in the circumstances 
alleged, his conviction under section 161, | 
Indian Penal Code, was clearly justified and 
we have, therefore, to consider how far the 
fact of the payment to him has been es» 
tablished. 

As pointed out by Sheikh Niaz Ali, 
there are two phases of this transaction; 
(1) the payment to Ghulam Muhammad and 
(2) the re-payment by him through Das- 
wandha Singh. As to the first, there is the 
evidence of Raghpat Rai and Lakhmi Das. 
Their statements are clear and explicit. 
Sheikh Niaz Ali attempted to point out 
what he imagined were discrepancies in . 
their statements as to the place where the 
payment was actually made. We held then, 
and hold now, that no such discrepancies 
exist; and the remainder of his arguments 
on this point require no further considera- 
tion. He contended that both Raghpat Rai 
and Lakhmi Das were accomplicesand that, 
therefore, their statements require the cor- 
roboration of independent witnesses. They 
are the persons who arranged the pay- 
ment of this bribe and paid the sum of Rs, 
“0 to Ghulam Muhammad, and no doubt are 
accomplices, but we can see no proof of any 
qnimus on their part against Ghulam 


, Muhammad, and we consider that the cir- 
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cumstances in which they came forward in 
no way lessens the value of their evidence. 
There is, however, ample corroboration of 
their evidence in the statement of Das- 
wandha Singh. Sheikh Niaz Ali evidently 
realized that the evidence of this gentle- 
man was very important and he accordingly 
urged very strongly that Daswandha Singh 
was. himself an “accomplice” or at least no 
better than an accomplice and that, there- 
fore. his evidence could not be regarded 
as sufficient to corroborate the statements 
of Raghpat Rai and Lakhmi Das. He based 
his allegations against Daswandha Singh on 
the following facts: — 

(1) that Lakhmi Das had told Das- 
wandha Singh before the money was paid 
that he had arranged with Ghulam Mabam- 
mad to pay him the bribe; 

(2) that he evidently went to Court on 
the 19th of March intending to act as a 
witness to the transaction; i 

(3) that when he saw the money paid 
he did not at once report the matter to the 
District and Sessions Judge; 

(4) that in August he spoke to Mubammad 
Din about the matter; and 

(5) that when Ghulam Muhammad returned 
the money by putting it into his pocket he 
handed it over to Lakhmi Das instead of re- 
porting to.the authorities. 

Mr. Mul Chand argued that Daswandha 
Singh’s evidence was reliable and was ample 
corroboration of the statements of Lakhmi 
Das. and Raghpat Rai. He pointed out that 
as a matter of fact, althongh Daswandha 
Singh? had been told by Lakhmi Das of 
what was going to be paid, he went to 
the Sessions Court on the 19th March 
in the ordinary course of business and 
that he did not go solely in order to 
witness the transaction. The fact that 
he did not notice Muhammad Din come 
out of the door as alleged by the two 
witnesses, indicates that as a matter of 
fact his presence at the time of payment 
was not a deliberate one. 


As to Daswandha Singh not having 
reported the matter to the authorities, 
Mr, Mul Chand said that it merely indicated 
the apathy with which the majority of 
people in this country regard such matters. 
It would have entailed a certain amount 
of trouble and ‘roused ill-feeling between 
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him and not only Ghulam Muhammad, but 
the Clerk of the Court. However much 
Daswaudha Singh’s conduct in not reporte 
ing the matter may be deprecated, it cannot 
be said to lessen the value of his evidence - 
or to bring him into the category of an 
abettor or an accomplice. 

As regards the re-payment to him, it 
was urged that Gholam Muhammad must 
have become aware of the fact that Das- 
wandha Singh had spoken to Muhammad 
Din on the subject and for that reason, in 
order to avoid the matte: going any further, he 
re-paid the money. There-payment of this 
money was no offenceand the mere fact of his 
passing on the money to Lakbmi Das cannot 
be said to make him (Daswandha Singh) an 
accomplice in what occurred on the 19th 
March 1915. 


Sheikh Niaz Ali has referred us to various 
rulings. In kajoni Kant Bose v. Asan Mullick 
(1) it was held that the person who was 
entrusted with and carried the money intended 
to be given asa bribe, knowing that it was 
to be so paid, in order to witness and 
assist in such payment, was an accomplice. 
Tt is evident that this ruling does not 
apply to Daswandha Singh. In Queen 
v. Chando Chandalinee (2) it was held that 
where a witness admits that he was 
cognizant of the crime as to which he tes- 
tifies, and took no means to prevent or 
disclose it, his evidence must be considered 
as no better than that of an accomplice. In 
(Jueen- Empress v. Mahabir (3) it was held 
that ib was unsafe to act upon the evidence 
of an accomplice without sufficient corrobora- 
tion. Both these cases merely lay down the 


< general trend of the decisions which is to the 


effect that the evidence of an accomplice 
needs corroboration, Alimuddin v, Queen- 
Empress (4) appears to us to have no bearing 
on this case, The facts of tbe case 
reported as In re Vyasa Rao (5) are different 
from the facts of this case. There it was 
held that the giver of a bribe as well 
as everybody who knowingly assists in raising 


(1) 2 0. W. N. 672. 

(2) 24 W. R. Cr. 55. 

(3) 18 A. 7S al p. 8S0; A. W. N.(1895) 227; 5 Ind. 
Dec. Us, s.) 757. : 

(4) 23 C. 381; 12 Ind. Dec. (x. 8.) 241, 

(5) 9 Ind. Cas. 897; 12 Cr. L. J. 160; (1911) 1 M. 
W. N. 827; 21 M. L. J. 283; 10 M L. T. 84, 
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or conveying the money to the bribe-tuker must 
technically be regarded as accomplices of the 
Mitter, but it was also held that the discredit 
attaching to their evidence on that account may, 
` however, be very slight. 

Mr. Mul Chand hag referred us to 
Deo Nandan Pershad v. Emperor (6) and 
Govind Balvant Laghate v. Emperor (7). 
In the former case if was held that 
presons present when the money was 
paid to a bribe taker could not be suid 
to be accomplices, unless they had co-operated 
in the payment of the bribe or were instru- 
mental in the negotiations for its payment. In 
the Bombay case it was held by Batchelor, 
J., that although “an accomplise is a sus- 
pect witness, whose evidence must be re- 
ceived with great caution and should be 
materially corroborated before it is accepted. 
But the scales must be held even; for, 
while if is essential that accused persons 
should be protected from conviction on 
the mere evidence of an untrustworthy 
accomplice, it is also important that the 
requirements of the Legislature should 
not be so exaggerated by the Courts 
as to offer a practical guarantee of im- 
munity to persons guilty of grave offences 
which are in their very nature difficult 
of detection. When all legal precautions 
have been taken and all relevant con- 
siderations. duly weighed, there remains the 
plaiz question whether the Judge’ or 
Magistrate does or does not believe the 
particular accomplice. That is a question 
which it is the Judge’s or Magistrate’s 
duty to answer. If after all cautions 
have been observed, the Judge or Magis- 
trate is convinced that the accomplice’s 
evidence is true, it is his duty to say so 
and to give effect to his mental convic- 
tion.” in our opinion this correctly lays 
down the law on this point. We have no 
hesitation in holding that Daswandha Singh 
was not an accomplice in this case and 
that, therefore, his evidence can be used 
for the purposes of corroborating the 
statements of Lakhmi Das and Raghpat 
Rat. The facts that he knew that the 
money was given to Ghulam Muhammad 
to be handed over to Muhammad Din, 


(6) 33 0. 649; 3 Cr. L. J. 452; 10 O. W. N. 669. 
(7) 34 Ind. Cas. 976; 18 Bom. L, R. 266; 17 Or. R. 
J. 258, 
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and that he saw the money given to 
Ghulam Muhammad for that purpose, 
cannot, in our opinion, make hima parti- 
cipant in the act of giving the bribe. 
Similarly his failure to report the matter 
either then or when Ghulam Muhammad 
re-paid the money to him, although it 
was undoubtedly wrong, cannot be regard- 
ed as making him an accomplice of the 
bribe-giving. In our opinion it is utterly 
impossible that a man in his position 
would stoop to assist in the fabrication of a 
case of this nature, and we, therefore, hold, 
that his statement can be accepted in its 
entirety. 


Finally Sheikh Niaz Ali urged that 
Daswandha Singh’s evidence is not reliable, 
because he made a statement to Lala 
Radha Kishen that one Labhu Ram had 
told him that he (Labru Ram) had also 
given a bribe to Ghulam Muhammad, while 
Labhu Ram as D. W. No. 2 denied ever 
having either givena bribe or made such 
a statement to Daswandha Singh. Labhu 
Ram made . a statement on the 
2oth October 1915 to Lala Radha Kishen in 
which he supported Daswandha Singh 
completely. He was taken that night or 
the following morning to. Mr. Brasher by 
Ghulam Muhammad and from there was 
sent again to Lala Radha Kishen and 
he then, on the 26th October: 1915; 
resiled from the statement he had made 
the day before, It is evident that one of 
those two statements is ‘false. He is,, 
therefore, obviously a man on whose °state- 
ment no reliance can be placed; and we 
have no hesitation in holding that his; 
deni] cannot in any way minimize the 
value of Daswandha Singh’s evidence. We 
regard the further attacks on this witness’s 
reliability as absurd, and not requiring 
any comment. We consider that the evi- 
dence of RKaghpat Rai, Lakhmi Dass and 
Daswandha Singh proves beyond all doubt ° 
that the sum of Rs. 20 was paid to 
Ghulam Muhammad in the circumstrnoes 
alleged by them, and that Ghulam 
Muhammad has been rightly convicted 
under section 161, Indian Penal Code. 

We accordingly reject this appeal. 

Appeal rejected, 
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ALLAHABAD HIGH COURT. 
CRIMINAL Appean No, 552 or 1916. 
August 24, 1916. 
Present: — Mr. Justice Walsh. 
RAM PARSHAD AND otHERS— 


APPELLANTS 
VETEUS é 


EMPEROR — RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 147, 852—Riot—~ 
Festival, interference with — Provocation ~ Assault — 
Offence. j 

Accused were holding certain celebrations at 
night on the occasion of a recognised festival, and 
the noise happening to disturb R, the latter took 
away “one of their drums, and threatend them. The 
accused thereupon assaulted R. and broke one of his 
arms: 

Held, that the accused were guilty of an offence 
under section 352 of the Penal Code, but not of riot, 
inasmuch as they were engaged in a lawful occupa- 
tion at the time when they were provoked tv 
assault R., nor of causing grevious hurt as there was 
no intention of causing such hurt. [p. 687, col. 2. ] 


Criminal appeal from an order of the 


Sessions Judge, Budaun, dated the 19th 
June 1916, 
Mr. E. A. Howard, for the Appel- 


lants. 


Mr. L. M. Banerji (Government Pleader), 
for the Crown. 


JUDGMENT.—This is a very unfortunate 
business. © People who live in India and 
make their livelihood out of India, must 
take things as they find them, provided 
of course they are not annoyed and incon- 
venienced by breaches of the law. It seems 
to me that in this case Mr. Russell was 
a great deal too hasty. Everybody from 
time tò time has to put up with incon- 
veniences from noise when other people 
are amusing themselves. On this occasion 
there appears to have been a recognised 
festival with recognised celebrations at 
night, and Iam satisfied that these acoused 
persons were engaged in a perfectly lawful 
occupation which unfortunately happened 
to disturb and annoy Mr. Russell. If they 
were committing a breach of the law, his 
proper course was tn ascertain some of 
their names and lodge a complaint before 
- the proper Court, but apparently there 
was nothing of that kind open to him and 
he, therefore, took tbe law into his own 
hands. To cut a long story short, he 
bungled the business. He seems to have been 


convicted of some assault in some previous. 
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stage of his career which caused the man’s 
death, and apparently he is not a gentle- 
man who has got himself particularlye 
under control, He took away one of their 
drums and tried to frighten them into 
submission by carrying a lantern and 
threatening them with the Collector. Whatever 
the truth about the original taking of 
the drum may be, Mr. Russell must have 
realised perfectly well at the later inter- 
view, that the party were hurt at the 
loss of their drum and wanted it back, 
and that the resalt of his intervention up 
to that time, instead of having persuaded 
them to meet his views, had only irritated 


“them and aggravated their grievance. A 


sensible man, at that stage, would have 
made the best of a bad business and gone 
home. Instead of that he remained upon 
the scene with his servants trying to reduce 
them to submission. Having failed in securing 
his object he turned tail and they, having 
been already sufficiently aroused, lost their 
tempers and took the opportunity of 
inflicting punishment upon him. Whether 
he kicked them or they hit him first, it does 
not very much matter. The result is that 
they broke the law under this provocation 
and they have got to suffer for it, but I think 
no public question is raised by the case at 
all. It is purely a matter between Mr. 
Russell and the accused in which Mr. 
Russell was mainly in fault and has paid 
the penalty with a broken arm, while they 
have paid the penalty with various terms of 
imprisonment. I cannot bring myself to 
believe that the circumstances were ever 
intended to be included in the legal definition 
of riot, and holding that view I cancel 
the conviction for riot. I am not satisfied 
that it is made out that any of them volan- 
tarily caused grievous hurt, and under the 
circumstances of the case the ends of justice 
will be met by convicting the appellants 
under section 352, Indian Penal Code, of 
assault. Iam notsatistied that a fine would 
not meet the ends of justice, except in the 
case of the two appellants who are found 
to have used the lathis on Mr. Russell’s 
arm, but the three appellants who are now 
out on bail have been in prison nearly one 
month, and the other three who are still in 
jail, have been in prison for three months. 
Akhough the result is rather inequitable, 1 
+ l " 4 


had 
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think the spunishment is sufticient under the 
special circumstances, and I order that those 
in prison be discharged, and that the sen- 
tences of the three on bail be reduced to the 
term which they have already undergone. 
The order under section 106 must be 
cancelled. As I am disagreeing with the 
Judge, I think it only right to point ont 
that he was of the opinion, with which 1 
entirely agree, that Mr. Russell had no 
legal right to try and stop the noise, and 
that bis conduct was ill advised and legal- 
ly, if not morally, unjustifiable. The Judge, 
who has devoted great care to the case, 
appears to have been influenced by the 
fact that some of the accused, at a later 
stage of the proceedings, set fire to the 
house of Hira Singh and raised the outcry 
that Mr. Russell had done it, and he also 
says that the use of the ath? is too prevalent 
in this particular district. Where that is 
so, it is perfectly right to visit it with 
severe punishment, but I do not think 
that where persons who have been pro- 
voked, as these persons had been provok- 
ed, and lose their tempers, they ought to 
suffer for the general alleged turbulent 
character of the district. There is nothing 
in their conduct to show that they are not 
ordinarily peaceful persons. 


Appeal partly allowed. 





PUNJAB CHIEF COURT. 
Criminal Revision No, 10388 or 1916, 
July 22, 1916. 

Present: Mr. Justice Shadi Lal. 
EMPEROR—- PROSECUTOR 
versus 


JIWAN MAL—Acctssgp. 

Criminal Procedure Code (Act V of 1898), ss. 195 
(1) (c), 476—Penal Code (Act XLV of 1860), ss. 463, 
471—Sanction to prosecute witness, whether necessary— 
Court, power of—“Any offence referred to in s. 195,” 
interpretation of, under s. 195 (1) (e) of Criminal 
Procedure Code. 

Sanction to prosecute a person under section 463 or 
411 of the Penal Code is necessary only when such 
offence has been committed by him as a party to a 
proceeding, but in the case of a witness committing 
the said offence no sanction is required, [p. 699, col. 
2, 
i section 476, the words “any offence referred to 
in section 195,” mean the offences covered by bhe 


a . 
© 
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gectious of the Penal Codu mentioned in section 195 
and committed under the qualifying circumstances 
described in that section. [p. 689, col. 2.) < 

In re Devji, 18 B. 581; 9 Iud. Dec. (x. s.) 896; 
dissented from. 

Abdul Khadar v., Meera Saheb, 15 M. 224,2 M. L, J. 
146; 2 Weir 174; 5 Ind. Dec. (N. 8.) 607; Jadunandan 
Singh v. Emperor. 4 Ind. Oas. 710; 37 C. 250; 14 0. W, 
N. 320; 10 C. L. T, 664; 1t Or. L. J. 37; and Karim 
Bakhsh v. King-Emperor, 12 P. R. 1905 Cr; 74 P. L. 
R. 1905; 2 Cr. L. J. 66, relied upon. 


Case reported by the Sessions Judge 
Sialkot, with his No. -130 J., of 5th June 
1916. 


Mr. Gokal Chand Narang, for the Accused. 


FACTS.—The accused in this case was 


a Municipal clerk at the Headquarters 
of theSialkot District. In 1914 there was 
an important embezzlement case in the 


Court of Lala Kesho Das against one 
Jhanda Ram, the clerk of the Notified 
Area of Narowal. In that case the present 
accused was put forward as prosecution 
witness to prove the remissness of the 
establishment of the Notified Area in 
submitting accounts. While under examina- 
tion, he was questioned asto whether he 
had ever brought this remissness to the 
notice of superior authority, and he replied’ 
that he had done so. He was then desired 
to produce some doeumentary evidence of 
this, and accordingly he pointed to certain 
entries iif the dak baht of communications 
sent to Tahsildars, among which was an 
entry No. 721, dated 17th January 1912, 
at the end of which there was a curious 
and suspicions addition of the words “ba 
shamul nagshajat mahwart,’ Jhanda Ram, 
having been convicted by Lala Kesho Das 
but having been acquitted on appeal to 
this Court, then came forward with an 
application for sanction to prosecute certain 
of the prosecution witnesses who had given 
evidence against him including the present 
accused, Jiwan Mal. This application was 
refused by the Magistrate, but, on appeal 
to this Court, my predecessor directed certain. 
prosecutions, including a prosecution of. 
Jiwan Mal under sections 463 and 471, 
Indian Penal Code, in respect of the three 
suspicious words above noted which appear 
to have keen added to the entry No. 721 
of 17th January 1913. This order of my 
predecessor was the subject of applications’ 
the Chief Ccurt by tho. 
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various persons affected, and on 2lst March 
1916 the applications were rejected, it being 
held only that my predecessor’s order was 
to be regarded as one under section 476, 
Criminal Procedure Code, and that he had 
not lost jurisdiction to make it in consequence 
of the delay which occurred after the termi- 
nation of the embezzlement proceedings 
against Jhanda Ram. ‘The prosecution of 
Jiwan Mal, therefore, continued, and be hus 
now been convicted, not of an offence under 
section 463, but of one under section 471. 

The accused on conviction by E. R. 
Abbott, Hsquire, I. C. S5., District Magis- 
trate, Sialkot, was sentenced, by order, dated 
20th April 1916, under section 471 of the 
Indian Penal Code, to one month’s simple 
imprisonment, 

GROUNDS.— The power to direct a pro- 
secution under section 476 of the Criminal 
Procedure Code is confined to the particular 
offences referred to in section 195 of the 
same Code. The only offences under sections 
463 and 471, Indian Penal Code, which 
are referred to in section 195, Criminal 
Procedure Code, are such offences under 
those sections as have been committed by 
a party to any proceeding in any Court, 
Here though Jiwan Mal, no doubt, produced 
the dak baht containing the entry No. 721 
in the embezzlement case in the Court of 
Lala Kesho Das, nevertheless he was not 
a party to those proceedings, and it, there- 
fore, appears to me that under section 476, 
Criminal Procedure Code, my predecessor 
had no power to order his prosecution; and 
that as there was no complaint apart from 
my ‘predecessor’s order the conviction was 
bad. it is true that my predecessor’s order 
was upheld in the Chief Court on revisicn, 
but the particular defect now pointed out 
does not appear to have been mentioned 
or considered. I accordingly submit the 
case to the Chief Court with a recommenda- 
tion that the conviction be set aside. l 
may also add, with reference to the favts, 
that if the conviction is set aside it will 
not, in my opinion, be necessary to order 
a re-trial on complaint, for the case appears 
to me to be no more than suspicious. 


ORDER,.—The language of section 195, 
sub-section (1), clause (e), Criminal Pro- 
cedure Code, makes it absolutely clear that 
sanction to prosecute under section 463 


44; 


INDIAN OASHS. 


689 


or section 471, Indian Penal Coge, is neces- 
sary only when such offence has been com- 
mitted by a party to a proceeding, and 
that in the case of a witness committing 
the said offence no sanction is required. 
The question, however, is whether a Court 
acting under section 476, Criminal Procedure 
Code, can proceed suo motu and direct the 
prosecution of a witness in respect of an 
offence described in section 453 or punishable 
under section 47]. Now, section 476 em- 
powers a Court to pass an order under 
the said section in respect of “any offence 
referred to in section 195,” and there is 
a great deal of divergence of judicial 
opinion upon the question whether the words 
“offence referred to in section 195” mean 
the offence covered by the sections of the 
Indian Penal Code mentioned in section 
195, or whether they mean the offence 
covered by those sections and committed 
under the qualifying circumstances described 
in section 195. In favour of the former 
view we have got the judgment of the 
Bombay High Court reported as In re Deuje 
(1), while the Madras and Calcutta High 
Courts have adopted the contrary view, 
cide, inier alia, Abdul Khadar v, Meera Saheb 
(2) and Jadunandan Singh v. Emperor 
(3). There is no judgment of this Court 
dealing directly with this point, bat the 
observations in Karim Bakhsh v. King- 
Emperor (4), a cage under section 487, 
Criminal Procedure Code, show that the 
learned Judge interpreted the words “any 
offence referred to in section 195” as in- 
corporating in tbe said section all the 
qualifications mentioned in section 195, clause 
(b). By a parity of reasoning the same 
words used iu section 476 should be read 
subject to the restrictions indicated im the 
clauses of section 195. 


The matter is not free from difficulty, 
but the weight of authority is in favour 
of the restricted applicatiun of section 476, 
Criminal Procedure Code, and having regard 
to the observations in the Punjab ruling 


(1) 18 B. 581; 9 Ind. Dec, (x. s.) 896. 

(2) 15 M. 224, 2 M. L. J. 148; 2 Weir 174; 5 Ind. 
Dec. (xN. s.) 507. 

(3) 4 Ind. Cas. 710; 870. 250; 14 O. W. N. 330; 10 
G. L. J. 564; 11 Or. L. J. 37. 

(4) 12 P, R. 1905 Or; 74 P. L. R. 1905; 2 Or, L. J, 
66. 
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I am inelined: to hold, though with some 
hesitation, that this view should be accepted. 
Accordingly I accept the recommendation 
made by the learned Sessions Judge, and 
quash the conviction a.d the proceedings. 
I further direct that as the learned Judge 
considers the case to be doubtful, no further 
action be taken in the matter, 


è Reviston accepted, 


. ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 842 or 1916, 
December 21, 1916. 

Present: — Justice Sir George Knox, Kr, 
HUSAIN KHAN AND ayoTHER— 
APPLICANTS 
Versus 


EMPEROR—Opposire Party. 

Criminal Procedure Code (Act V of 1898), ss. 413, 
408, 407, 410—Appeal, right of accused sentenced to 
non-appealable sentence to prefer— “Notwithstanding 
anything hereinbefore contained,” interpretation of— 
Conviction set aside for want of jurisdiction—Re.-trial, 
whether barred—Registration Act (XVI of 1908), ss, 82, 
83— Permission. 

The words “notwithstanding anything hereinbefore 
contained” in section 413 of the Criminal Procedure 
Code, 1898, aro very important and set aside any 
right of appeal which might be held to have beon 
created by sections 407 to 410, Criminal Procodure 
Code, [p. 691, cols. 1 & 2,1 

Therefore, an accused whois convicted and sent- 
enced to a sentence, which is not appealable, at the 
same trial with otber accused who are convicted 
and sentenced to appealable sentences, has no right 
of appeal. [p 691, col, 2.] 

Richha v. Emperor, 28 Ind. Cas. 737; 13 A. L. J, 272; 
16 Cr. L. J. 368, distinguished. 

Lal Singh v. Emyeror, 36 Ind. Cas. 481; 14 A. L. J. 
516; 88 A. 395; 17 Cr. L. J. 618 and Sheopal v. 
Emperor, 19 Ind. Cas. 170; 14 Or. L. J. 170; 16 O. 
U. 386, dissented frrm. 

Reg. v. Kalubhat Meghabhai, 7 B. H. C. R.3835 Cr. 
and In re Venkatakrishnayya, 39 Ind. Cas. 294; 31 
M. L. J. 837, referred to. 

A previous conviction set aside for want of juris- 
diction does not bar a second trial on the same 
facts. [p. 692, col, 1.) 

All that is required before a prosecution under the 
Registration Act can be commenced is that permis- 
sion should be given by a Registration Officer mention- 
ed in section 63 of the Registration Act. [p. 69], col. 2.] 


Criminal revision from an order of the 
Sessions Judge, Mirzapur, dated the 2nd 
September 1916. 


e 


Wa 


tigi} 


Messrs P. L. Banerji and G. Banerji, for 
tke Applicants, 

Mr. R. Malcomson (Assistant Government 
Advocate), for tbe Crown. 

JUDGMENT,— Husain Khan and Musam- 
mat Waziran were convicted by a First 
Class Magistrate of Allahabad of cifences 
under section 82 of the Registration Act. 
They appealed to the Court of Session at 
Mirzapur. That Court held that.no appeal 
lay from the sentence passed against 
Musammat Waziran, namely, a sentence of 
Rs. 50 fine or in default one month’s 
simple imprisonment; that the sentence of 
one year’s rigorous imprisonment and a*fine 
of Rs. 1C0 passed upon Husain Khan was 
justified by the facts and evidence in the 
case and was not toosevere. It accordingly 
dismissed the appeal. Both Husain Khan 
and Musammat Waziran have come here in 
revision. They attack the convictions on 
the ground thatthe prosecution story and 
the evidence are not reliable and that the 
sentence of imprisonment, so far as Husain 
Khan is concerned, is too severe having 
regard to hisage. Husain Khan’s age as 
entered in the record is sixty-eight years. 
So far as the fasts are cuncerned, I agree 
with the lower Appellate Court that the 
facts proved establish the offence with 
which the applicants were charged, and I 


do not regard the sentence as regards 
Husain Khan too severe. 
Certain legal pleas have been taken 


attacking the convictions and sentences, 
which must now be considered. As regards 
Musammat Waziran, it is contended that 
she had a right of appeal and that” the 
learned Judge was wrong in holding that 
no appeal lay from the sentence passed 
against her. The sentence passed against 
her was a fine of Rs, 50 or in default 
one month’s simple imprisonment, No 
appeal lies from such a sentence, but it 
is contended that as she was tried in the 
same trial along -with Husain Khan, an 
appeal does: lie. In support of this conten- 
tion reliance is placed upon Lal Singh v. 
Emperor (1) and Richha v. Emperor (2). 


(1) 36 Ind. Cas, 481; 14 A. L. J. 518; 38 A, 395; 17 
Or. L. J. 518. 

(2) 28 Ind. Cas. 787; 13 A. L. J. 272; 16 Cr. L. 4. 
858, 
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The latter case is not in point at all. 
li provides for a case in which some 
persons were convicted by an Assistant 


Sessions Judge and sentenced to over four 
years’ rigorous imprisonment and others 
sentenced to less than four years’ rigorous 
imprisomment. It was held that the appeal 
of the latter also lay to the High Court. 
Section 408, Criminal Procedure Code, dis- 
tinctly gives a right of appeal in the case of 
_ persons convicted ona trial by an Assistant 
Sessions Judge. The present is not such 
a case. It was undoubtedly held by this 
Court in Lal Singh v. Emperor (1) that Lal 
Singh, who was sentenced to one month’s 
rigorous imprisonment only, bad a right 
of appeal because he was tried along with 
three other persons and those three were 
sentenced to undergo rigorous imprisonment 
for a period of .three months’ each. It was 
held that Lal Singb, having been convicted 
along with the three others on a trial 
held by a Magistrate of the First Class, 
came within the terms of section 408, 
Criminal ‘Procedure Code, and had a right of 
appeal to the Court of Session. Section 
413 of the Code was also considered in the 
case and it was held that it did not take 
away the right of appeal which had been 
conferred by section 408 of the Code. 
That section was intended, it was held 
by my brother Piggott, to restrict the right 
of appeal by the inclusion of petty cases 
and nothing more. The wording of section 
408, it was further held, was certainly 
open to the interpretation that the Legislature 
intended that the right of appeal exercisable 
by a person who had received an appealable 
sentence should carry with it a right of 
appeal also by any other person convicted 
at the same trial, even though that particular 
person may have received a sentence which, 
if it stood alone, would 
appealable. This view has also been taken 
by the Judicial Commissioner’s Court at 
Oudh. The only Oudh case cited to me 
was Sheopal yv, Emperor (3). With due res- 
pect 1 feel myself compelled to differ. 
Both in Sheopal v. Emperor (3) and in Lal 
Singh v. Emperor (1) I cannot find that 
ayy weight has been attached to the 
opening words of section 413: “Notwithstand- 


(3) 19 Ind. Cas, 170; 14 Cr. L, J. 170; 15 0, 0, 386. 
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ing anything hereinbefore contained.” It 
seems to me that they are very*important 
words and they set aside any right of 
appeal which might be held to have been, 
created by section 407 to section 410, Criminal 
Procedure Code. A view contrary to that 
taken in Zal Singh’s case (1) and 
Sheopal’s case (3) has been taken by the 
Bombay High Court in Reg. v. Kalubhat 
Meghabhat (4) and also by the Madras 
High Court in Venkatakrishnayya, In re 
(5), I hold that in the case of Musammat 
Waziran no appeal lay to the Court of 
Session. 


Another legal plea taxen is that the 
case is one which required sanction, and 
prosecution could only ba started on the 
complaint of a person receiving sanction and 
not otherwise. Section 83 of the Registra- 
tion Act, XVI of 1908, lays down that 
a prosecution for any offence under this 
Act, coming to the knowledge of a Registering 
Officer in his official capacity, may be com- 
menced by or with the permission of certain 
Registration Officers specified in the section. 
The word “sanction” is not used at all, 
and I think the use of it tends to create 
a difficulty which does not exist. The 
word “sanction” has received a technical 
meaning owing to its use in Chapter XV 
of the Criminal Procedure Code. All that 
is required before a prosecution under the 
Registration Act can be commenced is, that 
permission should be given bya Registra- 
tion Officer mentioned in section 83 of the 
Registration Act. In the present case 
permission was undoubtedly given, The 
person who commenced the prosecution in 
this particular case was the Prosecuting 
Inspector who, I understand, holds the 
position given by the Code to the Public 
Prosecutor. The definition of “complaint” 
contained in section +, clause (%), would 
bring the case within section 190, clause (a), 
Criminal Procedure Code. Apparently the 
Public Prosecutor was not examined under 
section 200 of the Code. It would have 
been better if he had been so examined, 
but I do not hold that the omission was 
fatal. There is a considerable difference 
between a complaint made by a private 


(4) 7 B. H C. R. 35, Cr. 
(6) 89 Ind, Oas. 294; 31 M. L. J, 837, 
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person and a complaint made by a Public 
Prosecutor, and the prejudice which neces- 
sarily attaches to the former class of casses 
does not necessarily attach to the Jatter. 
e Lastly itis contended that this was a case in 
which there had been a previous conviction 
and that section 403, Criminal Procedure 
Code, barred the trial of the present case. The 
first trial of Husain Khan and Musammat 
Waziran is to be found reported as Hussain 
Khan v. Emperor (6). It will be seen from 
the record that the convictions and sentences 
were set aside because no permission had 
been given for the prosecution, in otber 
words, the Court which tried that case was 
not a Court of competent jurisdittion. This 
plea fails. Theresult is that all the legal 
pleas put forward fail. The application is 
dismissed. I have carefully taken into con- 
sideration the fact that there had been a 
trial of Husain Khan and Musammat 
Waziran, buat the offence committed was 
such a serious one that even so, I consider 
‘the punishment allotted not too severe a 
punishment, i 


Application dismissed. 


(6) 36 Ind. Cas, 145; 14 A. L. J. 412; 38 A. 354; 17 
Cr, L. J. 465. 


PUNJAB CHIEF COURT. 
URIMINAL Revision No. 1500 or 1916. 
October 20, 1916. 

Present: —Mr. Justice Scott Smith. 
EMPEROR— Prosecutor 

versus 


GURDITTA—Accussep. 

Criminal Procedure Code (Act V of 1898), s. 195 (b) 
— Penal Code (Act XLT of 1¢60), s. 211—Valve charye 
to Police— Prosecution—Sanction, whether necessary — 
Complaint by Public Prosecutor, validity of. 

Accused made a report to the Police against seven 
persons, five of whom were sent up for trial in a 
Magistrate’s Court. The other two were not sent 
up, andthe charge against accused was that he had 
brought a false case against them. The Public Pro. 
seenior filed a complaint against the accused to that 
effect, and the latter was committed for trial by the 
Magistrate: 

Held (1), that the offence, under section 211 of the 
Penal Code, if any, committed by the accused was 
committed by him inrelation to a proceeding in 
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Court, and that as the sanction of the Court was not 
obtained and there was no complaint by it, the Com- 
mitting Magistrate had no power to take cognisance 
of the offence. [p. 695, col. 2. ] 

Hardwar Pal v. Emperor, 16 Ind. Cas. 510; 10 A. L. 
J. 61; 34 A. 522; 13 Cr. L. J 702, relied upon. 

(2) that the complaint by the Public Prosecutor 
was not equivalent to a complaint by the Court, 
and that it was doubtful whether the latter could 
delegate the duty of filing such a complaint. [p. 695, 


“col. 2.] 


In re Punam Chand Manek Lal, 25 Ind. Cas. 333; 38 ` 
B 642; 16 Bom. L R. 446; 15 Cr. L. J. 591 and Ladha 
Singh v. Emperor, 28 In” Cas. 107; 13 P. B. 1916 Cr; 
20P.W. R. 1215 Cr; lt wx, L. J. 251; 184 P.L. R. 
1915, referred to. 


Case reported by the Sessions Judge, 
Attock, with his letter No. 1225 686 of 23rd 
Angust 1916. 

FAOTS.—The proceedings are forwarded 
for revision on the following grounds:— 

Note, dated 12th August 1916. 

Tbe aceused’s Counsel raises a preliminary 
objection to the trial (1) that there is no sane- 
tion as required by rection 195, Criminal 
Procedure Code, and (2) that no proper 
complaint bas been instituted as required 
by sections 4 and 190, Criminal Procedure 
Code. The application of the Public Pro- 
secutor, dated 12th March 1916, on the file 
is not a proper complaint. 

The Public Prosecutor replies that no sanc- 
tion was necessary for the initiation of pro- 
ceedings in this case, that if any was 
necessary then tbere is the complaint of 
the Deputy Superintendent, Police, dated 
llth March 1916, which got mixed up 
with the Police file and is not on the 
judicial file. Besides the placing of the 
said document on the judicial file is not 
necessary. The Court has got full power to 
see it whenever it likes. 

As to the second point as stated above, 
the complaint of the Deputy Superintendent 
does exist. The application, dated 12th 
March 1916, is only an application for the 


‘Initiation of proceedings and can also be 


called a legal complaint under section 4, 
Criminal Procedure Code. 


The points to be decided in connection 
with the preliminary objection are these:— 

(1). Wasa legal sanction for the initia- 
tion of proceedings against the acenused 
under section 211, Indian Penal Code, 
necessary? 

(2). If so, what Court or Officer was 
competent to give sanction? 


s 
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(3}, If sanction was obligatory has any 
legal sanction been given, and can it be 
presumed to have been legally acted upon? 

(4). Has any legal complaint been lodged 
in this case? 

(5). Have the requirements of law regard- 
ing sanction and complaint been fulfilled? and 

(6). What effect will any shortooming 
regarding either point have on the trial of 
this case? 





My note dated 12th August 1916, con- 
taining “the substance of the defence Counsel’s 
preliminary objections to the trial, the 
Public Prosecutor's reply and the points 
for determination framed by me will be read 
as a part of this order. 

Before dealing with the various points that 
arise for decision in this case, [ will give 
a brief history of it. The house of Diwan 
Chand, son of Gurditta, accused in the 
present case, was dacoited on the night of 
26-27th October 1915 at Mauza Kak, by a 
~ gang of dacoits, and in the initial report, 
dated 27th October 1915, that was made 
at Police Station Fateh Jang by Gurditta 
accused, names of seven persons, inoluding 
Qaim Shah, Lambardar, and Amir Shah, were 
mentioned as having committed the offence. 
Investigation led to the arrest of five out of 
the seven persons charged with the crime, 
but Qaim Shah and Amir Shah were not 
arrested or sent up for trial. During the 
pendency of the case under section 395, 
Indian Penal Code, against thesaid five persons, 


viz, 1 Gaidar, 2 Gama, 8 Karima, 4 
Sardar and 5 Hayat, certain facts 
came to light which led to the with- 


drawal of the case from the Court of Lala 
Hari Chand, Magistrate, First Class, with 
nection 30 powers on .6th February 1916. 
On "th March 1916 the Sub [nspestor of 
Fateh Jang prepared and submitted a 
calendar against Gurditta, the present 
accused, under section 211, Indian Penal 
Code, for his having falsely charged Qaim 
Shah and Amir Shah with the offence of 
dacoity By a note, dated {lth March 1916, 
on the said calendar the Court Inspector 
asked the Public Prosecutor to “take steps as 
soon as possib's to prosecute the complainant 
in the old Kak case under section 211, 
Indian Penal Code.” On the Public Pro- 
segutoy’s enquiry the Deputy Superintend- 
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ent of Police directed him to prosecute 
the accused regarding the charge which 
he had brought against the two persons be- 
fore the Police. On this the Publis Proseoutor 
presented a petition to the Committing 
Magistrate as follows:— 

“Crown v. Gurditta, section 211, Indian 
Penal Code. 

“Sir, —That the accused made a false 
report in the Fateh Jang Police Station 
against Qaim Shah and Amir Shah on ‘7th 
October 1915, with intent to cause them 
injury in a case of dacoity that was found 
false, without sufficient reason. That it is 
requested that the accused be dealt with ac- 
cording to law after evidence being recorded. 

(Sd.) Wacamr NARAIN, 
Public Prosecutor,” 

The Public Prosecutor was examined as 
required by section 200, Criminal Procedure 
Code, and his statement was recorded. ‘Lhe 
accused was summoned, witnesses for the 
prosecution and defence were examined 
and the case was eventually committed for 
trial to this Court against Gurditta accused 
under section 211, Indian Penal Code, Part 
2, on 4th July 1915. At the beginning of 
the trial after the assessors were selected, 
the acoused’s plea was recorded, and the 
Putlie Prosecutor had opened his case 
under section 286, Criminal Procedure Code, 
the defence Counsel raised a preliminary 
objection to the trial that the trial could 
not legally be held on account of—(1) No 
sanction to the accused's prosecution having 
been obtained from a competent authority 
under section 195, Criminal Procedure Code; 
and (2) that no proper complaint was 
instituted in the case as required by sections 
4 and 190, Criminal Procedure Code. 

The Publie Proseentor replied that as the 
accused was being prosecuted with regard 
to a charge that he had brought before 
the Police no sanction for his prosecution 
under section 211, Indian Penal Code, was 
necessary undersection 195,Criminal Procedure 
Code, and that the complaint of the Deputy 
Superintendent, Police, wz, Sub-Inspec- 
tor’s calendar referred to above, which he had 
in bis possession and which he placed on 
this record on 12th instant after the defence 
Counsel raised the preliminary objections, 
amounted to legal sanction. He also stated 
that the Deputy Superjntendent’s complaint 
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did exist and his applisation specified above 
also amounted to a complaint. 


I then framed the various points for 
determination, which have been noted in the 
beginning of this orderand heard arguments 
about them for two days. Inow proceed to 
decide them. 


As to the first three points. No doubt the 
accused is being prosecuted regarding a 
charge which he had brought against Qaim 
Shah and Amir Shah before the Police, 
but the case in connection with which 
the charge was laid, was produced 
against five other accused before a Court 
of Justice, and was heard and decided by 
it, and that in that case the complainant 
also repeated in his evidence the charge 
against Qaim Shah and Amir Shah. It is, 
therefore, clear that the accused is now be- 
ing prosecuted for an offence which is alleged 
to have been commitied in relation to proceed- 
ings in the Court of Lala Hari Chand, 
Magistrate, with enhanced powers. The 
words ‘in relation to any proceedings,” used in 
section 195 (e), Criminal Procedure Code, 
clearly ‘indicate that when any proceedings 
are held and instituted in a Court of Justice, 
the case of a person who might have had 
some connection with those proceedings can- 
not be tried under section 211, Indian Penal 
Code, without that Court’s sanction. The 
fact that that person was not actually pro- 
duced and charged before that Court is 
immaterial. For the initiation of proceed- 
ings under rection 211, Indian Penal Code, 
in a case which has been heard by a Court 
of Justice and decided by it, the sanction 
of that Court, or of that to which it is 
subordinate, is essential and obligatory, 
though the accused against whom the case 
is instituted may not have been sent up. 
It is sufficient that he was named as an 
accused person in the original case and 
the Court which decided the case had 
eccasion to consider the question of his 
innocence or guilt. In this connection, see 
In re Khanderao Yeshwant (1) and Hardwar 
Pal v. Emperor (2). 

The Publis Prosecutor referred me to 


(1) 15 Ind. Cas, 799; 14 Bom. L. R. 362313 Cr. L. 


J. 527... 
(2) 16 Ind, Cas. 510; 10 A. L. J. 61; 34 A. 522; 18 
OF, J J. 702, | Wi. 5 
= 
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Po Hlaing v. Ba H (3) and Mi Ngwe v. Mi 
Chit (4) but none of these authorities 
appears to bein point. 

I, therefore, hold that the case under 
section 211, Indian Penal Code, could mot 
be instituted against the present accused 
without the sanction of the Magistrate who 
decided the original dacoity case, or without 
that of his official superior. 

As tothe 4th point, “a complaint means 
the allegation made orally or in writing 
to a Magistrate with a view to his taking 
action under the Criminal Procedure Code 
that some person.....,.........0a8 committed 
an offence, but it does not inelude the 
report of a Police Officer,” see section 4 (b), 
Criminal Procedure Code. The calendar of 
the Police alluded to above, which was 
never produced in the lower Court, is not 
a complaint in aceordance . with this de- 
finition. 

As to whether the application of the 
Public Proseeutor is a legal complaint, in 
this case the directions of the Court In- 
spector on the calendar that he should take 
steps to prosecute the accused, makes it 
manifest that the Public Prosecutor put in 
the petition not on his own initiative but 
that he did so at the instance of the Police 
Officers who were the real complainants in 
the case. No doubt any person can’ make 
a complaint to a Magistrate against any 
accused, but the Public Prosesutor, as a 
public officer, bas specified functions and 
receives remuneration for his services. He 
cannot, I think, institute a complaint against 
any one without specific orders by the 
District Magistrate. When he institutes a 
complaint in aceordanse with such instruc- 
tions he is not personally the complainant, 
but he represents some other depart- 
ment or officer as a complainant. In 
accordance with the views expressed in 
Punam Chand Manek Lal, In re 15), [see page 
648,* line 4] and Ladha Singh v. Emperor 


(6), the Public. Prosecutor cannot represent 
(3) 15 Ind Cas, 981; 13 Cr, L. J. 5656 L. B. R. 
50; 6 Bur. L, T. 111. 
(4) 16 Ind, Cas. 992; 13 Or.L.J. 676; U. B.R, (1912) 


I, 134. 
(6) 25 Ind. Cas, 333; 38 B. 642; 16 Bom. L. R. 446; 


15 Or. L. J. 681. 
(6) 28 Ind. Cas. 107; 18 P. R. 1915 Cr; 16 Or. Ti, J. 


a ne A IN 
“Page of 38 B.-~Fd, 
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the Police as a complainant in this case. I 


am aware that this: view of the law is. 


calculated to cause some inconvenience to 
the administration, but I am afraidas the 
law now stands no other view of if can 
possibly be taken, and some suitable altera- 
tion in itis ealled for. 

Asthe requirements of law regarding 
sanction and complaint have not been 
fulfilled, and as the case against the accused 
has on that account been wrongly committed 
for trial to this Court, I submitthe proceed- 
ings to the Chief Court under section 215, 
Criniinal Procedure Code, with a recom- 
mendation that the order of commitment 
be quashed and the case be directed to be 
returned to the Committing Magistrate for 
such action as he may deem necessary to take. 
Assessors were allowed to leave Court. 
Parties informed. 


ORDER.—The fasts are fully stuted in 
the referring order of the learned Sessions 
Judge. 

He holds that the commitment of Gurditta 
on acharge under section 211, Indian Penal 
Code, was liable to be quashed— 

(|) because the offence (if any) was com. 
mitted in relation to a proceeding in a Court 
whose sanction was not obtained; 

(2) because the complaint filed by the 
Public Prosecutor was not one which he 
was authorized to make. 


The report to the Police was against 
Qaim Shah, Amir Shah and five others, 
and resulted in a criminal trial in a 
Magistrate’s Court. Qaim Shah and Amir 
Shah were not sent up for trial, and the 
charge against Gurditta is that he brought 
a false case against them. 

The case reported as Hardwar Pal v. 
Emperor (2) is on all fours with the 
present case. There H. made a report 
against several persons including one S. at 
a Police station. charging them with rioting 
and causing grievous hurt, The Police after 
enquiry sent up several persons for trial but 
not S. Therefere, S. made a complaint to the 
Magistrate charging H. with having made 
a false report in respect to himself to the 
- Police. The Magistrate took cognizance of 
the complaint. It was held by the High 
Court that the Magistrate had no power to 
take cognizance by reason of the absence of 


had 
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sanction. The Judges pointed ouf that there 
is considerable relation between the first 
report and the proseeding in Court, for the 
latter is the result of the former. 

I agree with this view of the law and, 
therefore, hold that the offerce under section 
211 Gf any) was committed by Gurditta in 
relation toa proceeding ina Court, and as 
the sanction of that Court was not obtained 
and there was no complaint by it, the Com- 
mitting Magistrate had no power to take 
cognisance. 

The ccmplaint by the Publie Prosecutor 
would not be equivalent toa complaint by 
the Court, and it is doubtful whether it 
could delegate the daty of filing sucha 
complaint, see Punam (hand Manek Lal, In re 
(5) and Ladha Singh v. Emperor (6). 

I, therefore, set aside the order of com- 
mitment of Gurditta. 

Let the record be returned. 

Revision accepted. 





CALCUTTA H.GH COURT. 
CRIMINAL Rersrence No. 16 or 1916. 
-~ August 10, 1916. 

Present: —~Mr. Justice Fletcher and 
Mr. Justice Newbould. 
EMPEROR—Paosrcuror 
VETEUS 
ANNADA CHARAN ROY — 


ACOUSED; 

Criminal Procedure Code (Act V of 1898), 8. 307— 
Verdict—Judge disagreeing with Jury with respect to 
some cownts—Reference to High Court. 

Where an accused person is found not guilty by 
the Jury on all the ‘counts of a charge, and the 
Sessions Judge agrees with the verdict of the Jury in 
respect of some of the counts and disagrees with 
the verdictin respect of others, he should, if he con- 
siders that the interests of justice require a reference 
to the High Court, ‘refer the whole case, leaving 
it to the High Court to consider the whole of the 
evidence that was placed before the Jury, instead of 
referring the case only in regard to thoss counts on 
which he disagrees with the verdict of the Jury, as 
by so doing he precludes the High Court from 
questioning or going behind that part of the verdict 
of the Jury with which he agrees and thus prevents 
it from considering tha whole evidence that was 
placed before the Jury. [p. 697, col. 1; p. 698, col. 1.] 

In a reference under section 307, Criminal Proce. 
dure Code, all that the High Court has got to decide 
is whether the verdict of the Jury was a reasonable 
verdict which a body of reasonable men could arrive 
at, having regard to the evidence, irrespective of the 
question whether the High Court itself would arrive 
at the same conclusion after hearing the case. Cp. 


697, col. 2.] 
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` “Referente by the Officiating Additional 
Sessions Judge, Chittagong, under section 
e307, Code of Criminal Procedure. 


Babus Dasarathi Sanyal and Urukramdas 
- Ohakravarti, for the Accused. 

Mr. Camell (Deputy Legal Remembrancer), 
for the Crown. 


JUDGMENT, 


Frercasr, J.—This is a reference by the 
learned Officiating Additional Sessions Judge 
of Chittagong under the provisions 
section 307, Code of Criminal Procedure. The 
accused was charged before the learned 
Officiating Additional Sessions Jndge anda 
Jury with having committed offences under 
section 406, Indian Penal Code (two counts), 
section 457 read with section 471 and seg- 
tion 474, Indian Penal Code, and section 477A, 
Indian Penal Code (two counts). The 
Jury by an unanimous verdict found the 
accused not guilty of the first offence 
charged under section 406, Indian Penal 
Code. They were divided in their verdict 
with regard to the second offence charged 
under section 406, Indian Penal Code, and 
found the accused not guilty by a majority 
of 3 to 2, and they gave an unanimous verdict 
of not guilty as regards the charges framed 
under section 477A, Indian Penal Code. As 
regards the divided verdict of the Jury in 
respect of the second offence charged under 
section 406, Indian Penal Code, the learned 
Judge did not disagree with the majority 
of the Jury and, therefore, the accused was 
acquitted on the two charges framed under 
section 406 and the charges framed under 
section 477A, Indian Penal Code. With 
regard to the charge framed under section 467 
read with section 471, Indian Penal Code, 
the Jury were divided in the proportion of 
3 to 2, There was asimilar division between 
them on the charge framed under section 
474, Indian Penal Cede. On these charges, 
the learned Judge disagreed with the 
verdict of the majority of the Jury and has 
made the present reference to this Court 
under the provisions of section $07, Code of 
Criminal. Procedure. 


The facts relating to the case, so far as they 
have been laid before us, appear to be quite 
simple, The District Board of Chittagong 
were contemplating certain repairs heirg 
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within the limits of the Board’s. jurisdiction. 
ordinary course of business, they 
called for tenders form persons willing to 
undertake the work. In order that the 
tenders mightemanate form persons who 
generally undertake the work, the District 
Board required a depositof Rs. 200 from every 
intending tenderer before he lodged his tender 
with the District Engineer. For the purpose 
of lodging that money, a document in trip- 
licate called a chalan was made out. The 
sum of Rs. 200 that was lodged with 
respect to this possible tender formed the 
subject of the first charge under section 406 
Indian Penal Code, The person who lodged 
that money was one Mohsan Ali, The 
other charge under section 406, Indian 
Penal Code, had reference to a sum of 
Rs. 488, which was also deposited by Mohsan 
Ali, he having been the person whose 
tender had been accepted for carrying out 
the repairs to Anderson Road. The 
recused has-been acquitted in respect of 
both the charges under section 406, Indian 
Penal Code, and if f may say so withont 
disrespect to the learned Sessions Judge 
the acquittal of the accused on the charges 
framed under section 406, Indian Penal 
Code, probably took place owing to what 
1 consider to be a serious misdirection of law 
contained in the charge of the learned Judge 
to the Jury with reference to the criminality 
of the acconsed or his accountability with 
respect to those sums. The learned Judge 
seems to consider that, unless the actual 
receipt- and misappropriation by the accused 
is proved, he cannot be convicted *of an 
offence under section 406, Indian Penal 
Code, and that the Crown should be aalled 
upon to give direct evidence proving who 
were the conspirators with the accused in 
the offence and who were the abettors. The 
proof of abetment does not require to go 
so farasthat. However, the fact remains 
that the present acensed has been acquitted 
with respect to both the charges framed 
under section 406, Indian Penal Code. No 
Court is entitled to go behind the verdict of not - 
guilty given on that issue, and we are bound 
to assume in this reference that the aec- 
cused is not guilty with respect to both - 
these sums of Rs. 200 and Rs. 458 which 
formed the subjects of the charges undir 
fection 406, Indian Penal Gode. The learned 
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opening the letter of reference admitted the 
serions difficulty that he had been placed 
in, by reason of the learned Officiating 
Additional Sessions Judge having accepted 
the verdict of the Jury with regard to 
the charges: under section 406, Indian Penal 
Code. If the learned Officiating Additional 
Sessions Judge considered that the interests 
of justice required a reference to this Cuurt, 
I should say that he would have been 
better advised if he had referred the whole 
case, leaving it to this Court to consider the 
whple of the evidence that was placed before 
the Jury. As it is, this Court is precluded 
from considering whether the accused mis- 
appropriated or had a hand in misappropriat- 
ing any portion of these sums of Rs. 200 
and Rs. 458. We have, therefore, to 
approach tn consider the charges framed under 
section 467 read with section 471 and sec- 
tion 474, Indian Penal Code,, with the finding 
thet is conclusive on the Crown that the 
accused did not misappropriate these two 
sums nor that he had any hand in mis- 
appropriating them. 

Now, what is the evidence with reference 
to the charge framed under section 467 read 
with section 471, Indian Penal Code? The 
charge is, it must be remembered, that the 
accused dishonestly used this document—the 
chalan on the 26th January of the present 
year—as genuine. We are not concerned 
with any prior user, although the case of 
prior user which, so far as we can gather 
from the facts, was a stronger case falling 
within section 471, might have been placed 
before the Jury. But the Crown elected to 
make a case of the user on the 26th January 
and, unless they can prove that case, the 
accused is entitled to be acquitted. Now, 
what was the evidence that the Jury had 
before themP The evidence of the user on 
that date les in a very narrow compass. 
The witnesses for the prosecution who speak 
to that point are, first, prosecution witness 
No. 1, Mohendra Lal Chowdhury, who isa 
clerk in the same office as the accnsed, 
The second witness is Rai Bahadhur Satish 
Chunder Sen, who is a gentleman of con- 
siderable position in the District, because 
he is not only the Vice-Chairman of the 
District Board bat also holds the highly 
responsible office of being the Senior Govern- 
ment Pleader in that district. The other 
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Ld 
District Engineer’s office proving more or 
less the same facts as prosecntinn witness 
As regards the prosecution witness 
No. 1, so far as we can see, his evidence 
agrees with the evidence of prosecn- 
tion witness No. 2, Rai Bahadur Satish 
Chunder Sen. But in the course of the cross- 
examination, the Rai Bahadur made a very 
important statement. He stated that, on 
the 26th January when the document which 
is the subject of the charge under section 
471, Indian Penal Code, was produced before 
him, the accused stated that he suspected 
that it might not be a genuine document. 
The time that the accused had taken from 
being first asked about this document until 
the time when it was produced before the 
Rai Bahadur may suggest that it was not 
entirely owing to the ill-health or over- 
work of the acoused that he failed to pro- 
duce the document earlier, but that there 
were other persons who were consulted 
in the matter and who advised him as to 
the statement he should make. However, 
according to the Rai Bahadur’s statement, 
the accused stated to him, when the doou- 
ment was produced before him, that it might 
not be a genuine document. Whether deli- 
berately or not-—it does not appear—the 
Rai Bahadur was not asked in re-exami- 
nation at what period the accused made 
that statement, nor were any of the sub- 
sequent witnesses who were called to support 
the case for the prosecution asked anything 
with’ reference to this statement at all. So, 
I take it that the Jury might not have 
unreasonably assumed that it was the case 
for the prosecntion that the accused, when 
he produced this document on the 24th 
January before the Rai Bahadur, stated that 
he suspected that the document might not 
be.a true and genuine document. If that 
be so, it is quite clear that the Jury were 
entitled to come to the conclusion that there 
had been no user on the 26th January so 
as to bring the case under section 471, 
Indian Penal Code. Whether we should 
arrive at the same conclusion after hearing 
the case, it is not material or necessary 
for us to decide. All that we have got to 
decide inthis reference, is whsther the 
verdict of the Jury on this charge wasa 
reasonable verdict which a body of reason- 
‘able men could arrive at, having regard to 
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me that We cannot say that the verdict of 
the Jury arrived at on the charge under 
gection 467 read with section 471, Indian 
Penal Code, was one that a body of reason- 
able men could not come to on that eyi- 
dence, 


The other charge was a charge framed 
against the accused for an offence of having 
in possession on the 26th January of the 
present year a forged document, knowing it 
to be forged, with the intention of using it 
as genuine. It has been said that, on some 
earlier date, the accused must have known 
that this document was not genuine, and that 
knowing it, he either used it or intended 
to use it. But the Jury had before them 
the evidence which they accepted on the 
charge framed under section 471, Indian 
Penal Code, as to what the intention of 
the accused was on the 26th January, 
namely, that, so far as the accused evi- 
denced his intention by his outward acts, 
he had, in fact, stated that the document, 
in his opinion, was not a genuine doeu- 
ment. That seems to me, on the charge 
framed under section 474, Indian Penal 
Code, conclusive that the Jury were entitled 
to come to the conclusion they arrived at 
on the evidence. The real truth of the 
matter is that, if the learned’ Judge con- 
sidered that this was a case that ought to 
be referred to under section 807, Code of 
Criminal Procedure, he never ought to have 
sent up the casein this way by tying the 
hands of the Crown or of the Court or 
even the defence by agreeing with the 
verdict of the Jury on the charges framed 
under sections 406 ard 477A of the Indian 
Penal Code. As it is, he has precluded 
the Court from questioning or going behind 
that verdict and thus from considering the 
large body of evidence that was placed before 
the Jury. In the result, we find it im- 
possible in this case to accept the reference 
made by -the learned Officiating Additional 
Sessions Judge and we think, having regard 
to the fact that the acensed have been 
acquitted on the charges framed under sec- 
tions 406 and 477A, Indian Penal Code, 
we ought to ascept the verdict of not gulity 
on the charges framed under section 467 read 
with section 471 and section 474, Indian 
Penal Code, and direct that the accused be 
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acquitted, et the accused's bail bond he 
discharged. 
Newsoutp, J.—I agree. 


Accused acquitted. 


PATNA HIGH COURT. i 
CrivyinaL Rergrence No. 31 or 1916. 
October 31, 1916. 
Preseni:—Sir Edward Chamier, KT., 
Chief Justice, and Mr, Justice 

Sharfuddin. 
LALBEHARY SINGH AND OTEERS— 
ACCUSED—PRETITIONERS 
h VETSUS 
EMPEROR, taroves SUB-INSPECTOR or 
POLICE, BAK HTIARPUR— 


Compbainant— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 195 (b), 
438—Information to Police followed by complaint to 
Magtstrate—-Sanction, whether necessary—Penal Code 
(Act XLV of 1860), s. 211. 

A, Band C gave information to the Police in respect 
of certain offences committed by X and others. © 
subsequently petitioned the Sub-Divisional Magistrate 
against the conduct of the Police and prayed for 
judicial enquiry. The caseaginst X and others was 
finally withdrawn by the Public Prosecutor, and the 
Police filed a complaint before the Sub-Divisional 
Magistrate for offences under sections 211, Indian 
Penal Code, against C and under sections 211/109 
against A and B in respect of the false complaint 


before the Police: 2 


Held, (1) that as the complaint before the Police 
was followed by one in Court, section 195 (b) of the 
Criminal Procedure Code applied, and no proceedings 
could be taken against C without obtaining sanction 
for his prosecntion; [p. 699, col. 2.] 

(2) that althongh O alone had petitioned the Magis- 
tinte, sanction was required for proceedings against 
A and B as well,as their informations to the Police 
were given for and in the interests of C, and the 


-~ charges against them were for the abetment of the 


offence with which C was charged. [p. 700, col. 2.] 

Brown v. Ananda Lal Mullick, 36 Ind. Cas. 857; 
200. W. N, 1847; 25C.L J.59; 18 Cr. L. J. 25, 
relied upon. 

Reference under section 438 of the Cri- 
miral Precedure Code by the Sessions Judge, 
Patna, recommending the quashing of pro- 
ceedings against tbe accused petitioners, 
perding in the Court of the Sub-Divisional 
Magistrate of Bayh, 
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FACTS appear from the following Letter 
of. Reference: — 
“From 
R. L. Ross, Eeqr., I. C. S., 
District and Sessions Judge, Patna. 


To 
The Registrar, 
High Court, Patna, Bankipore. 
Dated Bankipore, the 21st/22nd 
: September 1916. 
Sir, 


Under section 438 of Act V of 1898 I 
herewith transmit the record of the case 
noted in the margin (foot-note*) to be laid 
before the High Court with the follow- 
ing report:— 

1. A brief analysis of the case. 


On llth December 1915 Batao Kahar, 
one of the petitioners, lodged an information 
before the Police at Bakhtiarpur to the 
effect that Sudeshwar Singh, another of 
the petitioners, had been wounded with a 
sword and been robbed of Rs. 900 by 
certain persons. During the Polise enquiry, 
a petition was filed by Sudeshwar Singh 
before the Sub-Divisional Magistrate of 
Barh stating the substance of the informa- 
tion and complaining against the Police. 
The Police reported the case false. The 
Magistrate held a judicial enquiry and 
ordered the Police to send a charge sheet 
against the accused. This was done and 
after an investigation by the Magistrate, 
the aceused were committed to the Court 
of Session on a charge under section 397, 
Irtdian Penal Code. In the Court of 
Session the Public Prosecutor, with the 
consent of the Court, withdrew from the 
prosecution and the accused were acquitted, 
A. complaint was lodged by the Sub-Inspector 
of Police of Bakhtiarpur before the Sub- 
Divisional Magistrate of Barh on the 7th 
August 1916 against the petitioners, 
charging them with having committed offences 
punishable under - section 211 and section 
‘ 9J1 read with 109, Indian Penal Code, 
In the written complaint it was stated 
that the complaint was lodged under the 
orders of the District Magistrate and the 
Superintendent of Police. In his sworn 
statement the complainant said that he 
had received sanstion of the District Magis- 
trate to complain. This term was evi idently. 

“Emperor Y. fal Bihari Singh and others, sh 
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used loosely, as it is stated by the Addi- 
tional District Magistrate in an order 
dated 18th Angust that there wase no 
order by the District Magistrate sanctioning 
the prosesntion and that the prosecution 
was based not on any sanction but on 
Police complaint filed in Court. The peti- 
tioners complained to the Sub-Divisional 
Magistrate that the case gould not proceed 
for want of sanction, among other reasons. 
The Sub-Divisional Magistrate overrnled 
this objection, holding that no sanction 
was necessary, that the complaint lodged 
by the Sub-Tnanector was sufficient and 
that the case should proceed. 
2. The order recommended for revision, 

The last-mentioned order by the Sub. 
Divisional Magistrate of Barh directing 
that the case should proceed. 

3. The grounds upon which in the opinion 

of this Court the order should be reversed. 

Tt is plain on the eonstruction of section 
195 (1) (ò, Criminal Procedure Code. that 
the offence alleged against the petitioners 
having been committed in relation to a 
proceeding in Court, the sanction or the 
complaint of that Court is necessary before 
cognizance can ke taken of the alleged 
offence under rection 211, Indian Penal Code. 
The question is concluded by the decision 
in F. A. Brown v. Ananda Lall Mallick (1), 
which exactly applies tn the present case. The 
proceedings against the petitioners ought, 
therefore, to be quashed. 

I have the honour to be, 
Sir, 
Your most obedient servant, 

(Sd.) R. L. Ross, Sessions Judge.” 


Mr. M. Yunus (with him Mr. 
Dayal), for the Petitioners.—The recent 
case, Brown v. Ananda Lal Mullick 
(1), exactly covers the present case. If 
the false information stops in the hands 
of the Police and no complaint is made 
to any Court, section 195,- clause (a), of 
the Criminal Procedure Code will apply, 


Shiveshwar 


and a Police complaint will suffce. But 
even section 195, cleuse (a). dees not 
include an offence under gestion 211, 


which falls under clause (b), which requires 
the sanction or complaint of the’ Court, 


(1) 36 Ind. Cas. 857; 20 C, W. N. 1841; 25 ron 
50; 18 Cr, L. J. 25, OTs dy 
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in which, ot “in relation to which, it is 
committed. When a false information to 
theePolice is followed by a complaint to 
the Court, which is afterwards. alleged to 
be false, the offence is in relation to a pro- 
ceeding in Court and section 195, clause 
(b), applies. Their Lordships, in the case 
relied upon by me and followed by the 
Sessions Judge on the strength of which 
the reference has been made by him, have 
distinguished the case of Putiram Rudas v. 
Mahomed Kasem (2) and characterised the 
observations about sanction as mere obiter 
dicta. Reference has also been made to 
Nayabullah v. Emperor (3). 

[Cuamier, ©. J.—That appears to have 
gone too far. | 

However, I am content with the case of 
Brown v. Ananda Lal Mulleck (1). 

[Cuamier, C. J.—Can we not distinguish 
the cases of Batao Kahar and Lalbehary, 
who did not petition the Magistrate? | 


It appears that Sudeshwar lay wounded 
on the road, and so the servant Batao 
- lodged the information to the Police about 
the assault npon Sudeshwar who, afterwards, 
when he’ had recovered from the wounds, 
lodged the complaint before the Magistrate. 
Lalbehary has been charged with abetment 
of the aforesaid false complaint. They 
were all jointly in’ erested. 

(Saarroppia, J.—They were all acting in 
the interests of one another and the pre- 
vious cass upon their information was only 
one. 

Exactly so. 

Mr. Sultan Ahmad, Deputy Government 
Advocate, for the Crown.—The observations 
in Puttram Ruidas v. Mahomed Kasem (2) 
cannot be said to be obiter dicta; they have 
been followed in practice all along. Even 
if, however, the case of Brown vy. 
Amanda Lal Mullick (1) were to be follow- 
“ed by this High Court, only Sudeshwar, 
who alone had. lodged the complaint before 
the Magistrate, conld complain of want of 
sanction under section 195 (b), Criminal 
Procedure Code. Batao and Lalbehary 
gave false sanehas to the Police and their 
prosecution under section 211 was good. 


(2) 30. W. N. 33. ; 
(3) 36 Ind. Cas, 845; 20 0. W. N, 1265; 240, L. J. 
184; 43 O, 1182; 18 Or. L, J. 13, tC. 4 
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JUDGMENT,—This is a reference by the 
learned Sessions Judge of Patna, in which 
he recommends that the proceedings taken 


‘against 3 persons for alleged offences under 


section 211 of the Indian Penal Code 
should be quashed. 

The facts are sufficiently set out in the 
reference and need not be repeated. The 
only question was whether there was any 
ground for distinguishing the cases of Batao 
and Lalbehary from the case of Sudesh- 
war, It now appears that Batao Kahar’s 
information before the Police was given 
for and in the interests of Sudeshwar, the 
man who presented a complaint before 
the Sub-Divisional Officer, and that Lal- 
behary, the third man, has been prosecuted 
for abetting the offences committed by the 
other two. 

There appears to be no ground on which 
we could distinguish the present case from 
the case Brown v. Ananda Lal Mullick 
(1) relied upon by the Sessions Judge. 
We, therefore, set aside the proceedings 
which have been taken against. the 


. three men. 


Let the papers be returned, 
Proceedings set aside, 


CALCUTTA HIGH COURT. 
Criminat Revision No. 891 oF 1916. 
November 22, 1916, 
Present:—Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 

NANDA NARAIN NEWAR or 
PRODHAN— PETITIONER 
versus 
MANMAYA KAMINI (KANSANI)— 

Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 369, 
488— Final order in proceedings for maintenance, whe- 
ther judgment—Order under s. 488~- Reniew—~Magis- 
trate, power of. 

The Code of Criminal Procedure does not autho- 
rise a Magistrate to review a final order made by him 
in a proceeding under section 488 of that Code. [p. 
701, col. 1.) 

The principle laid down in section 369, Criminal 
Proceqdure Code, applies to an order passed under 
section 489, inasmuch as preceedings under that šeg- 
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tion are judicial proceedings and the final order 
or the reasons given for such order in any such pro- 
ceedings are in effect a judgment. 


Rule against the order of the Sub-Divi- 
sional Magistrate, Kalimpung. 

= Mr. S.N. Banerjee and Babu Tarakeswar 

Pal Chaudhuri, for the Petitioners. 


JUDGMENT.—In this case it appears 
that proceedivgs were taken under section 
488 of the ode of Criminal Procedure 
against the petitioner before us as being 
the father of a certain illegitimate child. 
Having heard and considered the evidence 
adduced by both parties, the Magistrate on 
the .29th June made his final order in the 
ease, holding that the complainant’s mother 
had failed to establish the paternity of the 
child. On the 10th July after further 
hearing the parties he proceeded to review 
his order of the 29th June, and made 
an order directing the petitioner to pay 
the sum of Rs. 3 per month as maintenance 
in respect of the child in question. 


The question that is raised in this Rule 
is, whether it was competent to the Magis- 
trate to review his order of the 29th June. 
Having considered the matter we are of 
opinion that the Code of Criminal Proce- 
dure does not authorize a Magistrate to re- 
view the final order made by him in a 
‘proceeding under section 458 of that Code. 
In section 369 of the Code it is laid down 
that no Court other than the High Court, 
when it has signed the judgment, shall alter 
or review the same, except as provided in 
certain sections or to correct clerical errors. 
The case now before us does not come 
withi? any of the exceptions contemplated 
in section 869, Whether section 369, which 
appears in Chapter XXVI_ of the Code, 
applies in terms to judgments pronounced 
in proceedings under ‘section 468 or applies 
only to cases of judgments in trials terminat- 
ing in either conviction or acquittal it is 
not necessary for us to decide. Even if it 
.does not apply in terms, in our opinion, the 
principle laid down in that section does 
apply, as there is no doubt that proceedings 
under section 488 are judicial proceedings 
and that the final order or the reasons 
given for the final order in any such proceed- 
ing is in effect a judgment. 


. That being so, and our opinion being that 
the principle enunciated in section 369 
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applies to judgments passed in proceedings 
under section 488, it follows tifat we must 
make this Rule absolute and set aside the 
order made by the learned Magistrate og 
the 10th July 1916. If the mother of the 
child is dissatisfied with the order made 
on the 29th June it may be that she has 
other remedies, and if so, it will. be open to 
ber to follow them. 


Rule made absolute. 


ALLAHABAD HIGH COURT. 
UKRIMINAL Revision No. 48 or 1917. 
February 9, 1917. 

Present: - Mr. Justice Walsh. 
NATHU RAM— APPLICANT 
VETEUS 
EMPEROR, turovea PURAN MAL— 


OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
146, order wnder—Government of India Act, 1915 
(646 Geo. V, O. 61), s. 107—High Court, power of, 
to interfere— Magistrate, duty of-—Finding, clear, as to 
likelihood of breach of peace, necessity of—Attach- 
ment order, propriety of—Revision. 

Ina dispute under section 145 of the Criminal 
Procedure Code, a High Conrt has no right 
to interfere on the merits so long as the Magis- 
trate i acting within his own jurisdiction, [p. 702, 
col. 1, 

To enable a Magistrate to make an order relat. 
ing to disputes about immoveable property, he 
must, in accordance with section 145 of the Code 
of Criminal Procedure, first make an order in 
writing stating the grounds of his being satisfied 
that a dispute exists likely to cause a breach of the 
peace. [p. 702, col. 2; p. 703, col. 1.] 

Therefore, where a Magistrate, purporting to act 
under section 146 of the Uriminal Procedure Code 
merely states in his order that the report 
of the Police will show that the dispute is not 
likely to subside until an order is mado, it does 
not amount to a finding that he is satistied that 
there is likely fo be a breach of the peace and 
his order is not in conformity with section 145 (1) 
of the Code, [p. 703, col. 1.) 


To entitle è Magistrate to make an order of 
attachment, he must decide either that none of 
the parties was in possession as defined by section 
145 of the Criminal Procedure Code or that he is 
unable to satisfy himself as to which of them 
was. [p. 703, col. 1.] i 

Therefore, an order of attachment made without 
one or other of these findings is an order made 
without jurisdiction and a High Court can interfere 
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with such fag order under section 107 of the 


Government of India Act, though uot under section 
435 of the Criminal Procedure Code. [p. 708, col. 1.7 


* FACTS appear from the judgment. 


Mr. Satya OUharan Mukerji, for the Appli- 
cant. — This is an application for revision 
of an order under section 145 of the Criminal 
Procedure Code, 1898. I would submit at the 
very outset that a Magistrate’s order cannot 
be revised under section 438 of the Criminal 
Procedure Code, 1898, and is absolutely 
final and cannot be touched by the High 
Court acting as a Court of Revision under 
the Code; but under section 15 of the Charter 
Act the High Court had wide powers and 
has interfered with such an order: In the 
matter of the petition of Nathu Mal (1), Shohrat 
Singh v. Daryao Singh (21, 


The High Courts at Calcutta, Bombay and 
Madras have also in numerous gases” 
interfered with an order under section 145 
acting under section 15 of the Charter Act, 
Now section 107 of the Government of India 
Act gives general powers of superintendence, 
and your Lordship can interfere with such an 
order if your Lordship finds that the Magis- 
trate has acted without jurisdiction. 


In this case it appears from the perusal of 
the judgment of the Magistrate that he has 
not made his order in compliance with section 
145 (1), Under this section he must be 
satisfied that a dispute likely to cause a 


(1) 24 A. 315; A. W. N. (1902) 74: 
(2) 15 Ind Cas. 495; 13 Cr. L. J. 495. 





*See Doulat Koer v. Rameswari Koeri, 26 0. 625; 
3 C. W. N. 461; 13 Ind. Dec. (N. 8.) 1002; Sri Mohan 
Thakur v. Narsing Mohan Thakur, 27 G. 259; 40. W. N. 
420; 14 Ind. Des. (N. 8.) 171; Hurbullubh Narain 
Singh v. Luchmeswar Prosad Singh, 26 0.188; 3 O. 
W. N. 49; 13 Ind. Dec. (nN. 8.) 725; Abayeswari Debi 
v. Sidheswart Debi, 16 C. 80; 13 Ind, Jur. 179; 8 Ind. 
Dec. (N. S.) 58; Ananda Chandra Bhuttacharjee v, 
Carr Stephen, 19 U. 127;9 Ind. Dec, (N. s.) 580; Roop 
Lal Dass v. David Manook, 2 0. W. N. 572; Queen- 
Empress v Pratap Chunder Ghose, 26 O. 852; 2 C.W.N, 
593; 13 Ind. Dec. (N. 8.) 655; Kamal Kutty v. Udaya- 
varma Raja, 17 Ind. Cas. 65; 46 M. 275; 12 M. L. 
T, 439; z3 M. L. J. 499; I> Or. L. J. 753; (1932) M. 
W N. 1154; Agra Bank Ltd. v. Leishman, 18 M. 41; 
2 Weir 100; 6 Ind. Dec. (x. s.) 378; Queen-Empress v, 
Lakhmidas Makandas, 14 B. 165; 7 lad. Dec, (N. 8.) 
608 and {n re Pandurang Govind, 24 B. 527; 2 Bom. 
L. R, 84; 12 Ind. Dec, (N. 8.) 882.—Hd. y 
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breach of the peace exists concerning any 
immoveable property and he must state the 


grounds of his being so satisfied in writing in 


his order. All that the* Magistrate says 
in this case is that the Policdé report will show 
that the dispute is not likely to subside until 
an order is made. He does not say that he 
is satisfied on all the grounds contained in the 
Police report that there is likely to be a 
breach of the peace. He has, therefore, 
acted without jurisdiction in attaching the 
property: Dan Pershad v. Ganesh Pandey (3). 

Moreover, an order of attachment cannot be 
made unless the Magistrate is satisfied that 
none of the parties is in possession, or if is 
doubtful which party isin possession: Sheikh 
Mansar Ali v. Matiullah (4), Kotha Roer v. 
Muneswar Tewari (5), Sheobalak Rat v, 
Bhagwat Panday (€). 


The object of sections 145, 146 is to avoid 
disputes. The Magistrate should not act as a 
Civil Court. The order of the Magistrate is 
without jurisdiction, 


Mr. Malcomson (Assistant Government 
Advocate), for the Crown, was heard in 
reply. 

Messers. G. W. Dillon and N. P. Singh 
appeared for the Opposite Party. 


JUDGMENT.—I am satisfied that this 
order must be quashed. I am not saying 
anything about the merits because 1 think 
it was made without jurisdiction, and I 
think also that this Court has no right 
to interfere on the merits so long as 
the Magistrate is acting within his 
jurisdiction. It may be that there is a 
danger of a breach of the peace between 
these two brothers and that it is desirable 
that a Magistrate should inquire into the 
dispute from that point of view and should 
make the necessary orders within his 
jurisdiction tc prevent it, if possible. With 
regard, however, to this particular order, 
there seem to me to be two serious 
objections. To enable a Magistrato to 
mako an order relating to disputes about 


(3) 20 Tud. Cas. 751; 11 A. L, J. 696; 14 Cr, L. J 
495. 

(4) 12 C. W. N. 896; 8 Cr. L. J. 202. 

(5' 84 C. 840; 6 ír L.J. 452. 

(6) 15 Ind. Cas. 488; 40 C. 105; 13 Or. L. J. 486; 
16 0. W. N. 1062, 
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immoveable property, be must in accordance 
. with section 145 of the Code of Criminal 
Procedure first make an order iu writing, 
stating the grounds of his being satisfied 
that a dispute exists likely to cause a 
breach of the peace. The order in writing 
made by the Magistrate in this case 
refers to the report of the Police. Now 
if the language of that reference showed 
that he was satisfied on all the grounds 
contained in the Police report, it might 
be sufficient; but the Magistrate by his 
order has particularized the grounds on 
which he is acting, and he says that the 
repott will show that the dispute is not 
likely to subside until an order is made. 
That is, to say the least of it, ambiguous, 
and not a clear finding that he is satisfied 
that there is likely to be a breach of the 
peace. That being so, he has not made 
an order in my opinion complying with 
section 145, sub-section (1), of the Code 
of Criminal Procedure 

The second objection is that the order 
which has been made is an order of attach- 
ment. ‘To entitle him to makean order of 
attachment he must decide either that none of 
the parties was in possession as defined by 
‘section 145 of the Code of Uriminal 
Procedure, or that he is unable to satisfy 
himself as to which of them was. I should 
hold that to be the plain meaning of the 
section apart from any authority. The 
Calcutta High Court has at least on two 
occasions some ten years or more ago 
held that that is the meaning of the 
: section, and that an order of attachment 
made “without one or other of those findings 
is an order made without jurisdiction. I 
am satisfied that this order of attachment 
was made without jurisdiction, and following 
the authority of this Court in In the matter 
of the petition of Nathu Mal (1), I hold 
that this Court has power to interfere, 
not under section 435 of the Code of 
Criminal Procedure, but under what was 
then section 15 of the Charter Act, which 
has either been re-enacted or supplemented 
by one of the sections of the Government 
of India Act. I treat this application as 
having heen made to this Court under 
that jurisdiction. 


1 would only make this further observa- 
tion. The judgment of the Magistrate in 
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this case, which is a very careful one, 
shows that he looked atthe matter almost 
entirely from the point of view of a civil 
tribunal endeavouring to arrive at the 
nature of the possession of the parties 
who were in occupation, of their civil 
rights and of the genuineness of the 
alleged deed of sale. J think these con- 
siderations diverted him from the real 
point which he had to determine under 
the sestion under which the Police sought 
to put the law into motion, I am not 
saying fora moment that itis not possible 
for a Magistrate, where a serious breach 
of the peace is feared, to attach a house, 
turn out two members of a family together 
with a tenant, such as a banking firm 
carrying on business on the upper story, 
and to place it in the hands of a Receiver 
for some three or four years pending some 
litigation which has not been commenced. 
But that is an order more fit to be made 
in the majority of cases by a Civil Court, 
where proper machinery is provided for 
arriving at the real merits of the dispute. 
The order must be quashed without prejudice 
to other proceedings which the Police may 
see fit to institute if there is serious 
danger of a breach of the peace. 


Order quashed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 90 or 1917, 
February 23, 19:7. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 

UMAR KHAN—- APPLICANT 
VErSUS 


EM PEROR— Opposite Panty. 

Penal Code (Act XLV of 1860), s. 380—Statement 
of accused—Refusal to sign—Offence—Criminal Pro- 
cedure Code (Act V of 1898), s. 364. 

Clause 2 of section 364 of the Criminal Procedure 
Code is maudutory. An accused person is not bound 
Lo make any statement whatsoever, but if he does 
and if he is examined by the Magistrate and 
replies to the Magistrate’s questions, the Court 
is bound to reduce the statement to writing in 
the form of questions and answers and the Magis. 
trate is bound to sign it, as also is the accused; and 
if the latter refuses to, do so, he is guilty of an 
offence under section 180 of the Penal Code. [p, 
704, col. 2.) 


~~ 
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Imperairix v, Sirsapa, 4 B. 16; 4 Ind. Jur. 412; 2 
Ind. Dec. (N.93.) 520, distinguished. 
Criminal reference by the Sessions Judge, 
Saharanpur, dated the Sth January 1917. 


Mr, R. Malcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.—This is a reference by 
the Sessions Judge of Saharanpur. One 
Umar Khan is an accused person, who was 
examined by a Magistrate and his state- 
ment recorded in accordance with section 
364 of the Code of Criminal Procedure. 
When called upon by the Magistrate to 


sign the record of his statement, Umar 
Khan refused to comply. He has been 
tried -and convicted of an offence under 


section 180 ofthe Indian Penal Code. The 
learned Sessions Judge is in doubt as to the 
correctness of this conviction in view of 
the decision in Imperairiz v. Sirsapa (1), and 
he has referred the matter to this Court. 
The decision to which the Sessions Judge has 
referred is one which was passed when 
Act X of 1872 was io force. In section 
346 of that Act there wasa separate para- 
graph which ran as follows: — The accused 
person shall sign or attest by his mark 
such record.” It was held in that case 
that this was merely directory and not 
mandatory and, therefore, the accused person 
could not be compelled to sign his state- 
ment. It will be seen, on examination of 
section 364 of the present Criminal Pro. 
cedure Code, that the language of the two 


sections differs considerably. Clause 2 of 
the present section runs as follows:— 
“When the whole is made conformable 


to what he declares is the truth, the record 
shall be signed by the accused and the 
Magistrate or Judge of such Court, and 
such Magistrate or Judge shall certify 
under his own hand that the examina- 
tion was taken in his presence and hear- 
ing, and the record contains a full and 
true account of the statement made by the 
accused”. It is quite clear to our minds 
that at least so far as the Magistrate 
himself is concerned, clause 2 of section 
334 is mandatory and that the Magistrate 
is bound in law to sign the statement 
and also to append the certificate mentioned 


(1) 4 B. 15; 4 Ind, Jur, 412; 2 Ind. Doo. (xN. s.) 
620, 


+ 


INDIAN CASES, 


=“ 


[1917 


therein. As the clause is worded, it is 
clearly impossible to hold that it is 
mandatory as to the Magistrate and merely 
directory as to the accused. The words 
run, ‘the record shall be signed by the 
accused and the Magistrate.” The section 
is worded very much as the first clause 
of section 200 of the Code, which orders 
a Magistrate to examine a :complainant upon 
oath and to reduce to writing the sub- 
stance of the examination and which says 
that the record thereof shall be signed 
by the complainant and also by the Magis. 
trate. The same order is also laid down 
under section 154 in the case of inferma- 
tion given to a Police Officer and reduced 
to writing. It is clear that the altera- 
tion of the language of the old Code to 
the language as it now stands in the present 
Code, has placed the matter which was in 
doubt before beycnd all doubt at the present 
time. In our opinion the language of section 
364 makes it compulsory upon the Magistrate 
to sign a statement and also upon the 
accused. The Magistrate is a public servant 
legally competent to require the accused 
to sign the statement, and if he refused 
to do so, the accused committed an offence 
under section 180. It will be noted that 
an accused person is not bound to make 
any statement whatsoever, but if he does 
and if he is examined by the Magis'rate 
and replies to the Magistrate’s questions, 
the Court is bound to reduce the statement 
to writing in the form of questions and 
answers and the Magistrate is bound to 
sign it, as also is the acensed. In our 
opinion the conviction is a good ome and 
in accordance with law. We, therefore, see 
no cause for interference and return the 
record. 


Interference declined. 
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BROJENDRO KISSORE U. HINDUSTHAN CO-OPERATIVE INSURANCE SOCIETY., 


CALCUTTA HIGH COURT. 
: APPEAL FROM Original DEOCREE No. 19 
or 1916. 
i January 21, 1917. 
Present: —Sir Lancelot Sanderson, Kr., 
Chief Justice, and j 
Justice Sir Asutosh Mookerjee, K.T." 
BROJENDRO KISSORE ROY CHOW- 
DHURY—Derenpant No. 2—APPELLANT 
versus 
Tue HINDUSTHAN CO-OPERATIVE 
` INSURANCE SOCIETY, Lro. 


—— PLAINTIFF —ReSsPONDENT, 

Limitation Act (IX of 1908), s. 20, Sch. I, Aris. 65, 
115—-Uontract Act (IX of 1872), s. 128— Principal 
and surety——Promiasory note payable on denand— 
Guarantee —Payment of interest by principal —Extension 
of limitation—Surety, whether affected — Liability of 
surety. 

“Re-payment guaranteed by me” endorsed on an 
on demand promissory note is a contract of guarantee 
by the person signing the endorsement, whose liabil- 
ity as a surety arises under it from the date of the 
note, and no demand for re-payment is necessary to 
create.such liability. [p. 709, col. 2; p.713, cols. 1 & 2.] 

A promissory note payable with interest on demand 
is a present debt and becomes due and payable at 
once without demand so that limitation begins to run 
from its date, as the debtor is considered to be 
in aa from that very date. [p. 710, col. J; p. 718, 
col. 1. 

A surety for a debtor becomes liable to the full ex- 
tent of his obligation without being entitled to a notice 
as soon as the default of the principal debtor is com- 
plete, unless there is a special stipulation qualifying 
his obligation. [p. 710, col. 2; p. 718, col. 2.] 

The payment of interest by the principal-debtor 
with the knowledge and consent of the surety and 
éven at his request does not, under section 20 of the 
Limitation Act, extend limitation as against the surety, 
unless the circumstances are such as to render the 
payment one on behalf of the surety. [p. 711, col. 2; 
p. 714, gol. 2.) 

For purposes of the application of section 20 of the 
Limitation Act the debt of the surety is distinct from 
the debt of the principal debtor, though both of them 
arise out of the same transaction.  [p. 711, col. 2; p. 
714, cols. 1 & 2.] - 

Section 128 of the Contract Act, which makes the 
liability of the surety co-extensive with that of the 
principal debtor, has reference only to the quantum of 
the liability and is not intended to affect the appli- 
cation of the Statute of Limitations [p. 712, col. 1; p. 
714, col 2.4 

Hither Article 65 or 115 governs a suit against a 
Sure to enforce his liability. (p. 710, col. 2; p. 712, 
col. 2, 

Per Mookerjee, J—-The remedy of the creditor 
against the surety may continue notwithstanding 
that the remedy against the principal debtor has 
become barred. [p. 716, col. 1.] 

Semble.—A payment by the surety may not keep 
ee alive as against the principal debtor. [p. 715, 
col. 1, 


45 


Appeal against the following jadgment of 
Mr, Justice Chaudhari, sitting on the Original 
Side, dated the 19th January 1916:— å 

“This is a suit on a promissory note 
against defendant No. 1 as the  princt- 
pal debtor and No. 2 as surety. They 
were Interested in a Bank at the time the note 
was made and the money was apparently 
borrowed for it. The promissory note was 
executed by defendant No. 1 on the 25th 
April 1911, onthe back of which defend- 
ant No. 2 made an endorsement en the same 
date, guaranteeing re-payment. The suit was 
instituted on the 12th November 1914. ` The 
plaint alleges that onthe 13th November 
1911, defendant No. 1, with the privity and 
knowledge of defendant No. 2 and at his re- 
quest, paid to the plaintiff Corporation 
Rs. 200 on account of interest on thesaid note. 
Defendant No. 1 has not appeared, but defen- 
dant No. 2 denies the allegation and submits 
that the suit is barred by the Statute of Limit- 
ations. 

The plaintiffs have proved payment of 
Rs. 200 as interest by the defendant No. 1 on 
the 13th November 1911. They have further 
proved that the defendant No. 2 knew about 
such payment. It appears that the Medical 
Secretary and Treasurer of the plaintiff 
Corporation was under the impression that 
defendant No. 1 had not paid any part of the 
principal and interest onthe loan, and com. 
plained about it todefendant No. 2, saying 
that the Society could not wait, but must 
ne. Defendant No.2 thereupon told him, 
about the middle of December 1911: “Wait 
a little, I know defendant No. 1 has paid 
interest on this loan.” The books were sent 
for and entry of a payment of Rs. 200 as 
interest, dated the 18th November 1911, was 
found, but it appeared against another loan, 
which had been taken by defendant No, 1. 
Defendant No.2 thereupon said that he 
distinctly remembered being told by defend- 
ant No.1 that he had paid Rs. 200 as 
interest on the loan guaranteed by him. He 
asked thatthe entry should be corrected 
and the correction was made in his presence. 
Thereafter defendant No. 1 came to the office 
of the plaintiff Society about the end of 
December 1911 and confirmed what defend- 
ant No. 2 had stated, adding that he had 
paid the amount as interest onthe promissory 
note in suit, and that the office had made 
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a mistak in crediting it against his 
other loan. The General Secretary of the 
Society says that shortly afterwards defend- 
ant No. 2, referring. to this incident, 
“complained to him in a half jesting 
way, saying that the Society had tried 
to do him out of Rs. 200, but he had prevent- 
ed it.’ Inanswer to his query, “Is the 
matter all right now”, defendant said “yes.” 
The attorney for the Society has been examin- 
ed. He said that the plaint was engrossed 
‘on the 20th March 1912 and was ready to be 
filed, but defendant No. 2’s manager had a 
talk with him and the plaint was kept back 
in consequence. Defendant No. 2 had at one 
time been one of the Directors of the plaintiff 
Society and its Treasurer, and the plaintiff So- 
ciety postponed filing tbe suit until it became 
absolutely necessary. Defendant No. 2 applied 
for postponement of the caseon the ground 
of ill-health, and as he was out of town J 
was prepared to issue a commission for his 
examination, but the application was abandon- 
ed, andthe defendant has, for purposes of 
this case, chosen not to challenge the 
evidence given, but submits that he is not 
affected by the payment of interest by the 

~ principal debtor, even if it beassumed that 
b consented to such payment and had know- 
ledge of it. His Counsel Mr. Remfry, who 
‘has very ably argued the case, has atrongly 
relied upon the case of Gopal Dajty. Gopal 
(1). A large number of other cases was 
sited and I shall deal with some of them, 
but before I do so, it is necessary, in the view 
I take, to deal with the law relating to the 
liability of a surety as contained in the Con- 
tract Act. A contract of guarantee is defined 
for us in section 126, Contract Act, thus:— 
“A ‘contract of guarantee’ isa contract to 
perform the promise, or discharge the liabi- 
lity, of a third person incase of his default. 
The person who gives the guarantee is called 
the ‘surety’; the person in respect of whose 
default the guarantee is given is called the 
“principal ‘debtor,’ and the person to whom 
the guarantee is given is called the ‘creditor.’ 
A guarantee may be either oral or written.” 
The obligation of a surety is of an accessory 
character. It presupposes the existence of a 
"liability incurred or about to be incurred by 
a third person. It follows from the accessory 
‘or collateral character of the obligation that 


(1) 28 B. 248; 6 Bom. L. R. 1020. 
= 


it is co-extensive with that of the principal 
debtor, unless otherwise provided by contract 
(section 128). There are. various provisions 
dealing with the discharge of the surety, 
which I need not rafer to, except section 135, 
which says that if the creditor promises to 
give time to the principal debtor, the surety 
is discharged, unless the surety assents 
to such contract, and section 137, that 
mere forbearance on the part of the ore- 
ditor to sue the principal debtor does not, in 
the absence of any provision in the guarantee 
to the contrary, discharge the surety. — In 
this case there was no promise to give time 
and, if anything, it isa case of forbearance 
to sue the principal debtor, and, there- 
fore, the surety cannot be considered 
as discharged from his liability on that 
account. Section 126 makes his liability 
coextensive with that of the principal 
debtor. This, I understand to mean, both 
as regards quantum and time. If the surety 
gets the benefit of a payment by the principal 
debtor, it is difficult to understand why he 
should not bear the burden of it, especially if 
by operation of the law such payment extends 
the time within which a suit may be instituted 
against the principal debtor. See the obser- 
vation of Cotton, L. J.,in construing section 
8 of the Real Property Limitation Act, 1874, 
(37 and 38 Viet.c.57) in Inve Frisby, Allison 
y. Frisby (2). That the term “eo-extensive”’ 
refers to time also, seems to have been the 
view of the learned Judges in Gopal Daji V. 
Gopal (1), as they say that section 120 
must be read with the Limitation Act. 
Reason is against having one period ¢f limi- 
tation for the principal debtor and another for 
the surety. It is to be noticed that the Limi- 
tation Act has no express provision as fo 
suits against a surety—although Articles 81 
and 82 provide for suits by a surety against 
the principal debtor anda co-surety res- 
pectively— Article 63 refers to any 
other contract to indemnify.” A contract 
of ‘indemnity is separately defined in 
the .Contract. Act in section 124. It 


seems to me.that having regard to section 


128 of the Contract Act no special provision 
was madein the Limitation Act. Article 
65 of the Limitation Act may be construed te 
apply to the case of a surety and has, 1 find, 


been so interpreted and applied. See Dwar; 
(2) (1890) 43 Ch. D. 106 at p. 116; 69 L. J. Oh, 9 
61 L, T: 682; ag W, R, 65, 3 
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kadoss v, Ohivakala Krishnatya (3). Article 65 
lays down that the period of limitation runs 

“from the happening of the specified contin- 
gency,” but what is it in the case of a surety? 
Is this the default of the principal or the 
surety’s failure to pay? The surety’s default 
is a default consequent upon the default of 
the principal debtor. The obligation of the 
principal to pay is apon his contract with the 
creditor, and the obligation of the surety 
arises upon the principal’s default, This is a 
case‘on a promissory note payable on demand 
and Article 73, which provides for three years 
from the date of the note, is clearly applicable 
to the principal debtor, but the surety’s liabi- 
lity is not immediately on the promissory 
note. He had not executed it and is not in 
any sense a co-contractor with the principal. 
The principal debtor’s contract and the sure- 
ty 5 contract with the debtor are not the same, 
Article 57 or 59 do not appear to me to be 
applicable to the case of a surety. I entirely 
adopt the reasoning for so holding as given in 


Dwarkadoss v. Chivakala Krishnaiya (8). The. 


surety’s liability is upon his guarantee, not 
upon the loan. Jn an on-demand promissory 
note the amount is no doubt immediately 
payable. Itisa present debt and an im- 
mediate liability. The Madras case says that 
so. far as the surety is, coricerned, his default 
is the” ‘specified contingency” and ase be 
considered as a present default also. But it 
‘seems to me that his liability follows the 
default of the principal debtor, and is conse- 
‘quent thereupon. It is not, however, necessary 
forme to rely upon too metaphysical a distinc- 
tion, in considering this matter. AsI have 
said before, it seems to me equitable that if 
the surety gets the benefitofa payment by 
‘ the principal debtor, he should bear the 
burden-—if any—created by it—especially by 
operation of the law. Itis usual for the 
principal, not the surety, to pay interest, 
and it seems to me ‘contrary to the good 
sense and the sommon understanding 
of mankind that while he is doing so the 
Statute should run in favour of the surety 
unless he makes a payment or gives an ack- 
nowledgment,” Lam qaoting the words used 
„by Fry, L. J., in In re Frisby, Allison v. Frisby 
-(2), which, I am not forgetting, were used in 
construing section 8 of the English Statute 


_ (8) 9 Ind, Cas, 204; 21 M, L, J. 457; 9 M. L. T. 216; 
(1911) 1 M. W. N. 41, 


a 


of 1874. It does not seem jo methat by 
giving effect tosection 128 of the Contract 
Act, the provisions of the Limitation „Act 
are at all nullified, one of the grounds” for 
the decision in Gopal Daji v. Gopal (1). 

Section 20 of the Aka On Act runs 
thus: — 

“Where interest on a debt.. .is, before the 
expiration of the prescribed period, paid as 
such by the person liable to pay the debt...or 
by his agent duly authorised in this behalf... 
fresh period of limitation shall be computed 
from the time when the payment was 
made.” 


It has been held that the expression “person 
liable to pay the debt” includes more persons 
than the original debtor: see amongst others 
Bradshaw v, Widirington (4). Payment by 
such persons as are liable in lawto pay the 
debt, gives a fresh period of limitation, not 
merely against the principal debtor, but for 
the recovery of the debt from any person liable 
to pay it. See Krishna Chandra Saha v. Bhar- 
rab Chandra Saha (5) and Domi Lal Sahu v. 
Roshan Dobay (6). There is undoubtedly a 
distinction between a debt and liability for a 
debt. In the case of principal and surety, it 
seems to me that there is one debt and two 
liabilities. No doubt if the definition to be 
found in Blackstone be adopted, namely, that 
‘‘in general whenever a contract is such as to 
give one of the parties a right to receive a 
certain and liquidated sum of money from the 
other, a debt is then said to exist between 
these parties,” the surety’s liability may be 
described ashis debt, but it strikes me as 
immaterial to consider whether the pay- 
ment by the principal can be treated as 
payment by him as agent for the surety, 
as in my view the payment by the principal 
keeps the debt or liability alive. 


Section 20 of the Limitation Act has to be 
read with section 21 for the meaning of the 
expression ‘agent duly authorised in this 
behalf.” Section 21 exempts the operation 
of section 20 in the case of payment by 
one of several joint contractors, but I do 
not think that a surety in a case like 
this can be called a joint contractor. It 


is strange that the law as laid down in 
(4) (1902) 2 Ch, 430; 71 L. J. Ch. 627; 86 L. T, 726; 
50 W. R. 561. 
(5) 32 0.1077; 9 0. W. N. 868. 
(6) 33 C. 1278; 11 O. W. N. 107, 
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section 21 expresly exempts certain persons 
from liability,» but does not include a suraty, 
if it was intended to relieve him. I hold it 
wag not so intended. 

Gopal Daji v. Gopal (1) answers the 
question: “In tle absence of any pro- 
hibition by the surety against the payment 
of interest by the debtor on his account, 
does payment of interest by the debtor 
within limitation give a fresh starting point 
for limitation against the surety also 
under section 20 of Act XV of 1877” in 
the negative. I have given my reasons for 
not being able to accept it. The presant 
case, however, seems to me to be distingu- 
ishable. Here the payment was made 
with the knowledge and consent of the 
surety and the circumstances also tend to 
lead to the conclusion that it was paid at his 
request, Here the surety asked the creditor 
to give the principal a little more time. 
In fact the suit was not brought as 
originally contemplated, the plaintiffs watting 
as long as they possibly could ont of n- 
sideration for the surety, having regard 
to the conversations between his manager 
and the plaintiffs’ attorney, I hold, in the 
circumstances and upon my interpretation 
of the law, that the suit is within time 
against both.defendants, TI find that Gopal 
Daji’s case (1) has been followed in Sami 
‘Aryangar q. Lasmi (7), but no reasons are 
given therefor except that the Pleader 
had not attempted to argue that the ex- 
position of the law in that case was not 
correct, 


Parr’s Banking Company Limited y. Yates 
(8) does not appear to me to throw 
much light on the question before me, 
In the facts of that case it was held 
that the cause of action on the guarantee 
arose as to each item of the account, 
whether principal, interest, commission or 
other banking charge, as aoon as that 
item became payable and was not paid, 
and consequently the Statute of Limitations 
began to run in favour of the defendant 
in respect of each item from the date 


thereof. Cockrill v. Sparkes (9) held that 
- (7) 9 Ind. Cas, & 21 M. L. J. 455;9 M. L. T. 263. 
(8) (1898) 2 Q. B. 460; 67 L. J. Q. B. 831; 79 L. T, 
821; 47 W. R. 42, 
(9) (1863) 1 1. & C. 699; 832 L.J. Ux. 118; 9 Jur, 
(N.B) 807:7 L. T, 752; 11 W.R. 428; 158 Ẹ. R. 1065; 
180 E. R, 739, 
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the letter in that case, consenting to the 
creditor receiving dividend and agreeing 
that his doing so was not to prejudice 
the creditors claim upon him for the 
same debt, was not an acknowledgment 
of the debt so as to take the case out 
of the Statute of Limitations, which is 
not pertinent to the point I baye been 
discussing, 

In Jackson y. Woolley (10) Campbell, C. 
J., held that mere knowledge and consent 
of the surety did not vary the effect of 
the payment, and ib is not here contended 
that it does, It was a case of passive 
consent. s 


Wolmershausen, In re, Wolmershausen v. 
Wolmershausen (11) is a case on-a joint 
and several promissory note by surety and 
principa], in which it was held that the 
principle laid down in In re Frisby, Allison v. 
Frisby (2) was not applicable. 


Watson v. Woodman (12) was a case of 
liability after dissolution of partnership 
Here the 
Surety not only knew of the payment of 
interest, but asked the creditor to allow 


the debtor some more time. His case 
does uot appear to me to haye any 
merits and I am unable, in the view 


I have taken,’to hold that he is entitled 
to the benefit öf the Statute. There will be 
a decree for the amount claimed with 
interest at 6 per cent. Costs against 
defendant No. 1 on seale 1 and against 
defendant No. 2 scale 2.” 


Messrs. H. D. Bose and Remfry, fog the 
Appellant. 


Messrs. N. Strkar and 0. 0, Ghose, for the 
Respondent, 


JUDGMENT. 


SANDERSON, C. J.—This is an appeal by 
Brojendro Kissore Roy Chowdhury, tbe 
second defendant, against the judgment 
of Chaudhuri, J., whereby he held that 
the claim against the second defendant 
was not barred by the Statute of Limita- 
tions. The facts of the case are not in 

(10) (1858) 8 El. & BL 778 at p. 784; 27 L. J.Q B, 


181; 4 Jur. in. 5.) 469; 6 W. R. 229; 120 E. R, 289; 112 
R. R. 14. . 

(11) (1890) 62 L. T, 54l; 38 W. R. 537. 

(12) (1875) 20 Eq. 721; 45 L. J. Ch. 57; 24 W, 

|| 47. 2 
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dispute and are fully set out in the learned 
Judge’s judgment as follows:— 

“This isa suit on a promissory note against 
defendant No.1 as the principal debtor and 
No. 2 as surety. They were interested in a 
Bank at the time the note was made and the 
money was apparently borrowed for it. The 
promissory note was executed by defend- 
ant No. 1 on the 25th April 1911, on 
the back of which defendant No. 2 made 
an endorsement on the same date, guaran- 
teeing re-payment. The suit was instituted 
on the 12th November 1914, The plaint 


alleges that on the 13th November 
1911, defendant No. 1, with the privity 
and knowledge of defendant No. 2 and 


at his request, paid to the plaintiff Cor- 
poration Rs. 200 on account of interest on the 
said note. Defendant No.1 has not appeared, 
but defendant No. 2denies the allegation 
and submits that the suit is barred by the 
Statute of Limitations. 

“The plaintiffs have proved payment of 
Rs. 200 as interest by the defendant No, L 
on the 13th November 1931. They have 
further proved that the defendant No. 2 
knew about such payment. It appears that 
the Medical Secretary and Treasurer of the 
plaintiff Corporation was under the impres- 
sion that defendant No. 1 had not paid any 
part of the principal and interest on the 
loan, and complained about it to defendant 
No. 2, saying that the Society could not wait 
but must sue. Defendant No. 2 thereupon 
told him, about the middle of December 
1911, ¿wait a litte. I know defendant No. 1 
has paid interest on this loan.’ The books 
were sent for and entry of a payment of 
Rs. 200 as interest, dated the 13th Novem- 
ber 1911, was fonnd, bat it appeared 
against another loan, which had been taken 
by defendant No. 1. . Defendant No. 2 
thereupon said that he distinctly remembered 
being told by deferidant No. 1 that he had 
paid Rs. 200 as interest on the loan guaranteed 
by him. He asked that the entry should be 
corrected and the correction was made in 
his presence. Thereafter defendant No. 1 
came to the office of the plaintiff Sosiety about 
the end of December 1911, and confirmed 
what defendant No. 2 had stated, adding that 
he had paid the amount as interest on the 
promissory note in snit, and that the office 
had made a mistake in crediting it against ` 


his other loan. The General Secretary of the 
Society says that shortly afterwards defendant 
No. 2, referring to this incident, ‘complained to 
him in a half jesting way, saying that the 
society had tried to do him out of Rs. 200 
bat he had prevented it.’ In answer to his 
query, Is the matter all right now?’ 
defendant said ‘yes.’ The attorney for the 
Society has been examined. He said that 
the plaint was engrossed on the 20th Marsh 
1912, and was ready to be filed, but defend- 
ant No, 2s manager had a talk with him 
and the plaint was kept back in consequence. 
Defendant No. 2 had at one time been one of _ 
the Directors of the plaintiff Society and ils 
Treasnrer, and the plaintiff Society postponed 
filing the suit untilit became absolutely neges- 
sary. Defendant No, 2 applied for postpone- 
ment of the case on the ground of ill-health, 
and, as he was out of town. I was prepared 
to issue a commission for his examination, 
but the application was abandoned, and the 
defendant has, for purposes of this case, 
chosen not to challenge the evidence given 
but submits that he is not affected by the 
payment of interest by the principal debtor, 
even if it be assumed that he consented to 
such payment and had knowledge of it.” 

The first question which arises is as to 
the correct meaning of the contract entered 
into by the defendant. 

The contract of the principal debtor H. 
P. Ghose was on the promissory note to 
pay on demand the sum of Rs, 4,000 and 
interest at the rate of 2 per cent. per 
annum, and the second defendant signed an 
endorsement on the promissory note: “ Re-pay- 
ment guaranteed by me.” This, in my 
judgment, must be treated as a contract of 
guarantee by the second defendant, and 
it was not disputed that, in its interpreta- 
tion, regard must be had to the terms of 
section 126 of the Contract Act of 1872. 

The learned Counsel for the respondent 
admitted that a demand upon the surety was 
not necessary under this contract, buat 
argued that his liability did not arise until 
default was made by the principal debtor. 

Having regard to the wording of the appel- 
lants’ undertaking and section 123 of the Con- 
trast Act, in my judgment this is the correct 
interpretation, and the next question, there- 
fone, to be considered is, when did default 
by the principal debtor occar, 
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The learned Counsel for the respondent 
wrgued that, though it was not possible to 
specify the exact date of the principal 
. debtor’s default, the evidence in the case 
showed that it could not have been before 
the middle of December 1911, when the 
incident referred toin the learned Judge’s 
statement of facts occurred. 

In my judgment this contention should not 
be adopted. 


The promissory note being payable on 
demand, there was a present debt, which was 
payable without any demand. 


In Norton v. Ellam (18) the note was one 
‘payable with interest on demand, and the 
question was from what time the Statute 
of Limitations began to run, and at page 
464 Baron Parke says: “I entertain no 
doubt at all on this point. Itis the same 
as the case of money lent payable upon 
request, with interest, where no demand 
is necessary before bringing the action. 
There is no obligation in law to give any 
notice at all; if you choose to make it part 
of the contract that notice shall be given, 
you may doso, The debt which constitutes 
the cause of action arises instantly on tke 
loan. Where money is lent simply, it is 
not denied that the Statute begins to run 
from the time of lending. Then is there 
any difference where it is payable with 
interest? It is quite clear that a promissory 
note, "payable on demand, is a present 
debt, and is payale without any demand, 
and the Statute begins to run from the date 
of it. Then the stipulation for compensation 
in the shape of interest makes no difference, 
except that thereby the debt 18 continually 
increasing de die in diem. It is quite 
different from the case of a note payable at 
sight, because there, ty the terms of the 
contract, it must be shown before the action 
is brought,” 


This is the English Law, and in my 
judgment it is the same here, and this is 
recognised by the provision in the Statrte 
of Limitations, Article 73, which provides 
that in. the case of a promissory note pay- 
able on demand. and not accompanied by 
any writing restraining or postponing the 


(18) (1837) 2 M, & W. 461; IM, & H. €9:1 Jur 
468: 6 L. J. Ex, 121; 46 R. R. 646; £0 E. R. £19, 


æ 
* 


right to sue, the period of limitation begins 
to run from the date of the note. l 

There is some evidence that originally 
the advance was intended to be for two or. 
three days (see the letter of 25th April 
1911) and it is obvious that by the consent 
of the parties it was allowed to run on 
for much longer, but there was no qualifica- 
tion of the promise to pay on demand coon- 
tained in the note, 4 

The debt, therefore, of the principal 
debtor arose as soon as the advance was made 
and the promissory note was signed and the 
debtor was 
the promissory note. 

Now it being ndaki that a demand 
was not necessary to create the surety’s 
liability, but that the surety was liable 
when default was made by the principal 
“debtor, it follows in my judgment that in 
this case the liahility of the surety on the 
guarantee accrued from the date of the pro- 
missory note. 

In the case of a debt, as soor as the day 
of payment arises, the default of the prin. 
cipal debtor is complete, and the surety, apart 
from special stipulation, is immediately liable 
to the full extent of his obligation without 


‘being entitled to notice; and the reason of 


the rule is, that if is the surety’s duty to 
see that the principal pays his debt. 

The next question is, what Article of the 
Limitation Act applies to the case of the 


surety. In my judgment it must be 
either Article 65 or Article 115 and, 
for the purpose of this case, I do not 


think it matters which, is applied. If 65 is 
applied, the pericd would 
happening ofe the specified contingency, viz., 
the default of the principal debtor, or, if 115 


‘in default” from the date of `` 


run from the | 


~~ ami 


applies, the period would run from the time , 


when the contract of guarantee was broken, 


viz., the failure to re-pay the money on the | 


default of the principal debtor. 


In my judgment, theretore, unless the . 


Statute of Limitations is prevented from run- 


ning in the case of the surety by the payment | 
made by the principal debtor on the 13th ' 
November 1911, the suit, which was brought ; 
in: 


onthe 12th November 1914, is barred 
the case of the defendant No. 2. 


The next question, therefore, is, whether 
by reason of such payment a fresh period of : 
: limitation is to be computed, as far as the 
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surety is concerned, from the time when the 
payment was made. 

This depends upon section 20 of the Limita- 
tion Act. The words of that section, so 
far as it applies to the present case," are: 
‘Where interest on a debt...is, before the 
expiration of the prescribed period, paid as 
such by the person liable to pay the debt.., 
or by his agent duly authorised in this 
behalf,...a fresh period of limitation shall be 
computed from the time when the payment 
was made.” 

Now although the payment of interest by 
the principal debtor on the 13th November 
19] was undoubtedly made with the know- 
ledge and consent of the surety, and it may 
be at his request, there is no evidence in my 
judgment that such payment was made on 
behalf of the surety. The point, therefore, to 
be considered is whether in consequence of 
the payment of the interest by the principal 
dabtor, by itself a fresh period of limitation 
is to be computed from the time of such 
payment in the case of the surety. 


‘In England the principle on which the 
effect of the Statute of Limitations was held to 
be avoided by the payment of principal 
or interest is that such payment is an 
‘acknowledgment of the existence of the 
debt from. which is implied a new promise 
to pay the residue or the principal, as the 
case may be; and, therefore,-it is obvious 
thata payment by one person, unless the 
circumstances are such that if must be 
regarded as a payment for another, cannot 
keep alive the remedy against that other, 
and there would seem to be nothing in the 
‘relation of principal and surety itself which 
‘makes payment by the principal binding as 
‘payment by the surety. 

The question, however,is whether section 
20 of the Limitation Act has extended and 
amplified the effect of the payment by the 
prinsipal debtor so as to keep alive the 
remedy against the surety, 


. Ib was argued. that the words of . the 
‘Statute are simply “a fresh period of limita- 
tion shall be computed from-the time when 
the payment was made” and that the Statute 
does not confine the fresh period to the case 
af the person by whom the payment was 
made, but that the words are quite general; 
< ‘and reliance was placed on the judgment of 


Meclean, O, Ju in Domi Lal Sahu v, Roshan 


Dobay (6), where he says as follows:—‘It is 
contended that the section only creates a new 
period of limitation as against the persos 
actually paying the money, and that as the 
respondent had purchased before this pay- 
ment was made, the new period of limitation 
cannot take effect as against him. There 
is nothing in the language of the section 
to support that view, and there is nothing 
to warrant us in introducing words into 
the section which would authorise that 
view. The words of the section are general 
aud plain. When the Legislature intends 
that a fresh period of limitation is to operate 
as against certain persons only, it says so 
in distinct terms: see section 18 of the 
Act. There is nothing in the section to 
indicate that the extension is only to operate 
against the person making the payment.” 

The facts of that case differed materially 
from those existing in the present case 
and the judgment must be read having 
regard to the facts of the case, and being 
so read that case in my judgment does not 
cover the present case: In Domi Lal Sahu v. 
Roshan Dobay (6) there waa only one debt 
in question, viz., the mortgage debt, and 
inasmuch as the mortgagor had made pay- 
ments to the mortgagee, it was held that 
such payments affected not only the mort- 
gagor, but the respondent who was the 
purchaser of the equity of redemption and 
who of course, claimed through the mort- 
gagor. 

In the present case there were in my 
judgment, two debts, viz, that of the prin- 
cipal debtor and that of the surety: see 
In re Powers, Lindsell v. Phillips (14), The 
same view was taken by Jenkins, CO. J., in 
Gopal Dadi v. Gopal (1). 

Jn my judgment the fresh period of 
limitation created under section 20 by the 
payment of interest by the principal debtor 
can be only in respect of the debt upon 
which the interest was paid, viz., the debt 
of the principal debtor. The fact that the 
interest was paid with the knowledge and 
conrent of the surety and even at his 
request, wakes no difference, unless the 
circumstances could be said to render the 
payment one on behalf of the surety, and 
in this case they do not. 


, (14) (1885) 80 Ch. D, 29} per Cotton, L, J. "at P 
295; 68 L. T. G47, 
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Reliance “was placed upon section 125 
of the Contract Act. The section is as 
follows:— The liability of the surety is co- 
extensive with that of the principal debtor, 
unless it is otherwise provided by the con- 
tract.” 

It was argued that inasmuch as the 
period of limitation had been extended by 
the payment of interest in the case of the 
principal debtor, if was also extended in 
the case of the surety, and that ‘‘co-extensive” 
applied not only to quantum” but also to 
“time.” 

In my judgment section 128, which is 
in the nature of an interpretation clause 
and is directed to defining the liability of 
a surety upon the terms of a contract of 
guarantee, was not intended to affect the 
application of the Statute of Limitations. 

In my judgment the appeal should be 
allowed and judgment should be entered 
for the second defendant with costs in this 
Court and the Court of first instance. 

MooxerJex, J.—This is an appeal by the 
second defendant in a suit for recovery of 
money due on a promissory note executed 
by the first defendant on the 25th April 
1911. The note was in these terms:— 

“On demand I promise to pay the Hindus- 
than Co-operative Insurance Society, Ltd., 
or order the sum of rupees four thonsand 
only together with interest thereon at the 
rate of 9 per cent. per annum for value 
received. Hemendra Prasad Ghose.” 

On the back of the note, the second 
defendant wrote as follows: “Re-pay- 
ment guaranteed by me. B. K. Roy Chand- 
hari.” 

On the 13th November 1911, the prin- 
cipal debtor paid Rs. 200 to the creditor 
on account of interest then due. The sum 
was at first credited by mistake to another 


transaction, but the error was rectified on 


the 14th December 1911. On the 12th 
November 1914 the plaintiff instituted the 
present suit against the principal debtor and 
the surety for recovery of principal and 


balance of interest due on the promissory ` 


note. The first defendant did not enter 
appearance. ‘The second defendant pleaded 
the bar of limitation. Mr, Justice Chaudhuri 
bas overruled this contention and has decreed 
the suit against both the defendants. On 


the present appeal by the surety, the objev- ` 479 


2 9 
« had 


tion has been reiterated that the claim 
against him is barred by limitation. 


To determine the question in controversy, 
we have to ascertain which Article of the 
First Schedule to the Indian Limitation Act 
governs this case. The only Articles which 
have any possible application are those 
numbered 65 and 115. Article 65 provides 
that a suitfor compensation for breach of 
a promise to do anything at a specified 
time or upon the happening of a specified 
contingency must be instituted within three 
years from the date when the time speci- 
Sed arrives or the contingency happens. 
Article 115 provides that a suit for com- 
pensation for the breach of any contract, 
express or implied, not in writing registered 
and not herein specially provided for, must : 
be instituted within three years from the ` 
date when the contract is broken, or (where 
there are successive breaches) whenthe breach ' 
in respect of which the suitis instituted . 
occurs, or where the breach is continuing, | 
when it ceases. There has been some . 
divergence of judicial opinion upon the ques- | 
tion, whether Article 65 is applicable toa suit | 
against a surety for recovery of money on his 
contract of guarantee, Hill, J., in the case - 
of Sreenath Rey v. Peary Mohan Mookerjee, © 


- (15) held that the Article was applicable; the | 


Court of Appeal (Petheram, O. J., Prinsep ` 
and Piggott, JJ.), onthe other hand,ruled that - 
Article 115 and not Article 65 was applic- | 
able. The point, however, was really . 
immaterial in the circumstances of that 
case, as the claim against the surety was 
bound to fail whether the one Article or the 
other was applied. It may be mentioned , 
that the recent case of Dwarkadoss vy. : 
Qhivakalu Koishnaiya (3) is an authority for ' 
the proposition that Article 65 governs a suit 
of this description. For the purposes of the 
present case, if is not necessary to make a 
choice between Article 65 and Article 115, | 
because, whichever Article is applied, the time! 
is found to run in favour of the surety from | 
the same date, and the period applicable is' 
also the same-in both eases. Under Article 
€5, we have todetermine the “specific time” 


ab hich the surety promised to pay; andes 


Article 115, we bave to determine the time 


(15) 39 Ind. Cas. 205; 25 CO. L, J. Bl; 21 0. W, Ne 


# 


Vol. XXXIX] 


INDIAN OASES., 


713 


BROJ ENDRO KISSORE V. HINDUSTHAN CO-OPERATIVE INSURANCE SOCIETY. 


when there was a breach of contract on the 
part of the surety. Consequently, from 
either point of view, the question is, what 
was the precise nature of the guarantee 
embodied in the expression ‘“re-payment 
guaranteed by me.” 

Section 126 of the Indian ‘Contract Act 
defines a contract of guarantee asa contract 
to perform the promise, or discharge the 
liability of a third person in case of his 
default. The question accordingly arises, 
when was the principal debtor in this case in 
default.” Under the Law of England, it 
is well settled that a note payable on 
demand is a present debt and is due 
and payable at once without demand. In 
Norton v. Ellam (13) Baron Parke observed 
that the debt which constitutes the cause 
of action arises instantly on the loan, so that 
the contract onthe note is in a state of being 
broken perpetually if the party does not pay 
it. Baron Alderson added that the cases 
which have decided that the bringing the 
action is a demand, show that there has been 
& previous breach. It follows that on a 
note payable with interest on demand, the 
Statute of Limitations begins to run from the 
date of the note. To the same effect is the 
observation of Bayley, J., in Rowev. Young 
(16); “Ifa man make a note payable on 
demand, it is settled by law that a special 
demand need not be stated in the declaration 
not proved upon the trial.” In Maltby v, 
Murrells (17) “Baron Channel emphasised 
this by the observation: “No demand is 
necessary before bringing an action upon 
such «a note—its paymentisa duty which 
attaches the moment the note is made.” See 
also George In re, Francis v. Bruce (18). This 
principle finds recognition in Article 73 of 
the Indian Limitation Act, which provides 
that the time for the institution ofa suit on 
a promissory note, payable on demand and 
not accompanied by any writing restraining 
or postponing the right to sue, runs from 
the date of the note. [See also Perumal 
Ayyan v. Alayirisami Bhagavathar (19), 


(16) (1820) 2 Brod. & B. 165; 2 Bligh 391; 129 E. R. 
921; 22 R. R. 662. 

(17) (1860) 5 H. & N.818 at p. 823; 29 L. J. Ex. 
377; 2 L. T. 362; 120 R. R. 839; 167 E. R. 1405. 

(18) (1890) 44 Ch. D. 627; 59 L. J. Ch. 709; 63 L. T. 
49; 38 W. R.617 

ng?) 20 M. 245; 7 M. L, J. 222; 7 Ind. Dec. (N. s.) 

114. 


where the correct conclusion is based on the 
doubtfal ground that the words ‘on demand” 
must be regarded as a technical expression 
equivalent to “immediately” or “forthwith.” ? 
From this point of view, it is obvious that 
in the present case the liability of the surety 
acerned on the execution of the note by the 
principal debtor, and, consequently, as between 
the surety and the creditor, the Statute of 
Limitations commenced to run in favour of 
the surety from the date of the promissory 
note when he became liable to re-pay to the 
creditor the sum advanced. This conclusion is 
in conformity with the principle deducible 
from the cases of Joll v. Hadley (20) and 
Colein v, Buckle (21). It necessarily follows 
thatthe claim against the surety is prima 
facie barred by limitation under Article 65 
or Article 115, unless one or other of the 
provisions ceomprised in Part III of the 
Indian Limitation Act is applicable. The 
only provision on which reliance has been 
placed, on behalf of the plaintiff, to save 
the claim from the bar of limitation is that 
contained in section 20, 


Section 20 (1) of the Indian Limitation 
Act—-we quote only so much thereof as has 
any possible application to the case before 
us—is in these terms: “Where interest on 
a debt...is, before the expiration of the pres- 
eribed period, paid as such by the person 
liable to pay the debt...or by hisagent duly 
authorised in this behalf...a fresh period of 
limitation shall be computed from the time 
when the payment was made.” This must 
ba read subject tothe provisions of section 
21 (2), which lays down that nothing in 
section 20 renders one of several joint 
contractors chargeable by reason only of a 
payment made by any other or others of 
them; this section apparently indicates the 
only cases in which and the conditions under 
which the Legislature allows the running 
of the period as against one person to be 
affected by the acts of another person, 
and the case of principal debtor and 
surety is not expressly or impliedly 
included in the section [see the observations 


(20) (1885) 2 Ad. & E. 758; 4 L. J. K. B. 126; 4 N. 
& M. 515; 111 E. R, 292. 

(21) (1841) 8 M. & W. 680; 11 L. J. Ex, 33; 58 R, 
"R.8314; 151 E, R. 1212, 
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of Westrop, C. J., in Hajarimal v. Krishnarav 
(22) ]. The plaintiff seeks to avail him. 
self of the benefit of section 20 by proof 
that, in this case, the principal debtor 
did, on the 13th November 1911, before 
the expiration of the prescribed period for 
the institution of a suit by the creditor 
to recover the money, pay interest there- 
on with the result that the creditor 
beeame thereupon entitled to a fresh period 
of limitation from the date of the payment. 
Stress has been laid upon the generality 
of the expression fresh period of limita- 
tion shall be computed’ as used in section 
90 (1), and reference has been made in 
this connection to the” observations of 
Maclean, ©. J, in Domi Lal Sahu v. 
Roshan Dobay (6) [see also Ooope v. Cresswell 
(23) ]. The argument of the plaintiff 
in substance is that the fresh period 
runs not merely against the principal 
debtor who makes the payment, but also 
against the surety; this view is sought 
to be fortified by the contrast between 
the phraseology of section 20 and section 
18; in the latter: case, the period is 
extended only as against the party guilty 
of the frand. This contention seems at 
first sight well-founded, but, upon closer 
serntiny, must be rejected as fallacious. 
It is plain that the expression “fresh 
period of limitation” has reference to the 
institution of a suit for recovery of the 
“debt” mentioned previously. The ques- 
tion thus arises, is the debt of the 
principal debtor identical with the debt of the 
surety. If there is only one debt, the 
view may well be maintained that pay- 
ment of interest by the principal debtor 
keeps alive the remedy against him as 
also against the surety. But if the debts 
must be deemed distinct, the payment of 
interest by the principal debtor cannot, 
notwithstanding the generality of ‘the 
language of the section, extend the period 
of limitation for tbe institution cf a 
anit for recovery of the debt of the surety, 
In my opinion, the true view is that 
though the liabilities of the debtor and 
the surety arise out of the same transac- 


(92) 5 B. 647 atp. 652; 6 Ind. Jur. 139; 8 Ind. Dec, 


(x. 8.) 426. 
b (23) (1866) 2 Eq. 106 at p. 118 25 L, J. Ch. 496; 
14 Te T. 262; 14 W, R, 568, < 


ee ee ik 


~~ weet 
. bad 


ae 


tion, the liabilities of the two persons are 
distinct; their debts are distinct for pur- 
poses of the application of section 20. 


This was the view adopted by Jenkins, ' 
C. J., in Gopal Daji v. Gopal (1), 
and by Rahim, J., in Sami Adyangar v.- 


Laxmi (7), and I accept the position as 
well founded on principle: Maddox v. Dun- 
can (24), Ross v. Jones (25). It may further 
be observed that the surety, under the 
termis of the contract, is either jointly 
or separately lable, along with the principal 
debtor; if the debts are deemed joint, 
section 21 (2) shows that payment by 
one of them (the debtor) does not extend 
the time as against the other; on the 
other hand, if the debts are deemed 
distinct, the same result follows upon a 
true construction of  sestion~ 20 itself. 
Section 128 of the Indian Contract Act, 
which makes the liability of the surety. 
co-extensive with that of the principal 
debtor, is of no assistance to the plaintiff, 
as if must be read along with the provi- 


sions of the Indian Limitation Act; it 
defines the measure of the liability, and 
has no reference to the extinction of 


liability by operation of the Statute of 


Limitations. Itis plain that the view we 
take of the true effect of section 20 
accords with the well-known principle 


which underlies the rule that the period’ 
of limitation is extended by part payment’ 
of principal or payment of interest. The’ 
true foundation of this d:ctrine ig that 
any such payment is an acknowledgment 
of the existence of the debt, and from it 
the law raises an implication of a promise 
to pay the residue or the principal, as’ 
the case may be: Morgan v. Rowlands (26); 
Green v. Humphreys (27), Boswell In re 
Merritt v. Boswell (28). Consequently, it is 
fairly obvious that a payment by one 
person cannot keep alive the remedy 
against another [Astbury v. Astbury (29) |: 


(24) 1898) 143 Mo. 618; 4L L. R, A 581; 65 Am, St. 
Rep 678. 

(25) (1874) 22 Wallace 576; 22 Law. Ed. 730. 

(26) (1872) 7 Q. B. 498; 41 L. J. Q. B. 18%; 26 
L. T, 855; 20 W. R, 726. 
; (27) (1884) 26 Ch. D. 474; 53 L, J. Oh, 626; 61 Ñ. 


(28) (1906) 2 Ch. 359 atp. 365;75 L, J. Oh, 234 
94 L, T. 248; 227. L. R. 247. : 
(29)) 1898) 2 Oh. 11] at p, 118 67 L. J. Ch. 473, 78 
Kh 494, 46 W. R, 536, , me 
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unless the circumstances are such that 
payment by the one may be regarded 
as a payment for the other There ia 
nothing in the relation of principal and 
surety’ itself. which makes payment by 
the principal binding as a payment by 
the surety: Cockrill v. Sparkes (9), Wolmer- 
shausen In re, Wolmershausén v, Wolmershausen 
(11), Henton v. Paddison (30. Tn the case 
before us, there is, besides, no evidence’ 
to show that the payment by the prircipal 
debtor was in any sense a payment by 
the surety. There is thus no room for 
application of the principle, which has 
sometimes been recognised, that payment 
of interest by the principal debtor, with 
the knowledge and consent of the surety, 
extends the period of limitation as to 
both: Nichols v. Porter (81), Deaton v. Deaton 
(32) Dwinev. Gentry (83). Conversely, pay- 
ment by the surety may not keep the 
debt alive as against the principal debtor; 
Ruja v. Pahlwan (84), Coleman v. Forbes 
(35), Seager v. Aston (86), Gardner v. Brooke 
(87). The case of Hajarimal v. Krishnarav 
(22), approved in Krishto Kishori Chowdhrain 
y, Radha Romun Munshi (38), shows that 
the remedy against the surety may con- 
finue, notwithstanding that the remedy 
against the principal debtor has become 
barred. The decisions in Inre Powers, 
Lindsell v. Phillips (14), In re Frisby, Allison 
v. Frisby (2) and Lewin v. Wilson '39), 
are clearly distinguishable, as they are 
based on the assnmption that a payment 
by. one co-debtor prevents the Statute 
from ° running against his co-debtor, a 
principle not’ recognised in section 21 of 
the Indian Limitation Act. I hold, aec- 


. @ordingly, that in this case, time com- 
menced to run against the oreditor in 
favour of the surety from the 24th 


` (80) 1898) 68 L. T. 405; 8 R. 450. 
(31) (1906) 181 Ind. 332; 103 N. H. 842. 
_ (82) (1884) 109 Ill. App. 7; 
(33) (1914) 95 Nab, 150; 145 N. W, 350. 
(34) 30 P. B. 1878. 
A (1853) 22 P, St. 166; 60 Am. Dec. 75. 
aah (1857) 8 Jur. (n. s.) 481; 26 L. J. Ch. 809; 5 


W. R. 548. 
(87) (1897) 2 I. R. 86; 3 Ir. L. R. 288. 
(38) 12 0. 330; 6 Ind. Dec. íN. 8.) 225. 
‘ (69). (1886) 11 App. Cas. 639; 65 L. J. P, C. 75; 65 
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April 1911, ‘that a fresh period of limita- 
tion did not become avyailablé to the 
ereditor as against the surety by reason 
of the payment of interest by the principal 
debtor on the 18th November 1911 and 
that, consequently, the present suit in- 
stituted on the 12th November 1914 is 
barred against the surety by Article 65 or 
115 of the Indian Limitation Act. 

On these grounds, I agree that this 
appeal must be allowed and the claim 
against the surety dismissed with costs 
throughout, . 


Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Crviz Apprat No. 7 or 1907. 
May 6, 1907. 
Present:—Myr. Sanders, A. J. ©. 
and Mr. Greeven, A. J. C. 
SHEORATAN SINGH AND anotHEr— 
APPELLANT 
VETSUS 
ROHAN SINGH AND ANOTHER— 


RESPONDENTS. 

U. P. Land Revenue Act (ITI of 1901), s. 110— Pro- 
clamation, issue of, date of—Objections— Limitation. 

Where there is a discretion to fix a date as a matter 
of procedure, a Court is still at liberty, after expira. 
tion of that date, to entertain an objection and do 
justice between the parties, if sufficient reason is 
shown. for the delay. [p. 716, col. 1.] 

Tulsi Prasad v. Matru Mal, 18 A. 210; A. W. N. 
(1896) 30; 8 Ind. Dec. (N. 8.) 846, relied upon. 

The date of issue of a proclamation under section 
110 of the U. P. Land Revenue Act means the day 
on which it is published in such a manner that the 
persons likely to be affected thereby can, with the 
exercise of reasonable prudence, obtain knowledge of 
its contents, [p. 716, col. 2.] 


JUDGMENT. 


Greever, A. J.C.—In the course of a 
partition proceeding, the present appellants 
preferred an objection to the effect that 
they were entitled to a larger proportion of 
the area to be divided, by reason of what 
18 known as the right of the elder branch 
(haqg jethwans?). This objection was tried 
as a question of title by the! Assistant 
. Collector who sitting as a Civil Court under 
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section 111, sub-section (2), of the United 
Provinces Land Revenue Act, 3901 (U. 


P. Act 111 of 1901), decided the point 
“in the appellants’ favour. The respond- 
ents appealed under section 112 to the 
District Judge who, so far as merits of the 
objection were concerned, affirmed the find- 
ing of the Assistant Collector; but he 
allowed the appeal and reversed the decree, 
upon the ground that the objestion could 
not be entertained inasmuch as it had been 
preferred after the date fixed in the procla- 
mation issued under section 110. 

The appellants challenge 
on the grounds— 

First, that the Assistant Collector was 
legally entitled in proper cases to entertain 
objections after the date fixed in the 
proclamation ; and 

Secondly, that this was a proper case 
inasmuch as (a) the proclamation ‘issued’, 
for the purposes of section 110, at a time 
which did not allow the period: of thirty 
days to elapse before the date. for filing 
objections as the section requires, and (b) 
the Assistant Collector, having proceeded 
into camp without notice tothe appellants, 
was bound toallow them such time as was 
necessary for obtaining access to his 
Court. 


Upon the first pot, . I should require 
no reported authority to induce me to bold 
that, where there is a discretion to fix a date 
asa matter of procedure, a Court is still at 
liberty, after expiration of that date, to 
entertain an objection and do justice between 
the parties, if sufficient reason is shown for 
the delay. As-a matter of fact, the point is 
covered by express authority | Tulsi Prasad 
y. Matru Mal (1)]. This case was determin- 
ed under the provision, somewhat differently 
worded, of tthe North-Western Provinces 
Land Revenue Act, 1873 (XIX of 1873), 
since repealed, but, forthe purpose of the 
question now under consideration, there was 
no substantial variance of language. 

In the present instance, J think that the 
‘Assistant Collector not merely exercised a 
wise discretion in allowing the appellants 
to prefer their objections after the date 
specified in the proclamation, bat acted in 
the manner expressly contemplated by section 


(1) 18 A. 210; A. W œ (1896) 30; 8 Ind. Dec. 
(w.a.) 845, 
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110 of the United Provinces Land Reve- 
nue Act, 1901, That section entitles-a 
recorded co-sharer, who has not joined in 
the application for partition, to a period of 
not less than thirty days, from the date of 
the issue of the proclamation, before he is 
required to prefer his objections. The date 
of issue of a proclamation means, in my 
opinion, the day on which itis published in 
sach a manner that the persons likely ‘to ‘be 
affected thereby can, with the exercise of 
reasonable prudence, obtain knowledge of 
its contents. Where a proclamation is 
affixed upon the land or is publishéd by 
beat of drum, there ean be no question 
about the date of issue. In the present in- 
stance, bowever, the proclamation assumed 
the shape of notices to be served personally 
on the co-sharergs. Orders for the issue of 
such notices were given on the 20th Feb- 
ruary 1905. From a memorandum on the 
record it appears that the notices were 
actually written on the 24th following. On 
the 25th the sadar qanungo was directed 
to serve the process; but, as he was ap- 
parently’ engaged, the nazb qanungo was, 
on the 29th, ordered to perform this duty, 
On the Ist March personal service was 
effected. The date fixed in the proclamation 
for preferring the objection was the 24th 
March. Having regard to the form assumed 
by this particular proclamation, I am of 
opinion that it did not ‘issue’ till ‘the Ist 
March for the purpose of section “110 and 
that the appellants were accordingly entitled 
to a period of thirty days, expiring on the 
30th March, for preferring their objections. 


There was, however, a special reason 
for admitting the objections when they 
were preferred on the 25th March, one day 
after the date fixed in the proclamation. 
The record itself dces not disclose the Assist- 
ant Collector’s place of sitting on the day 
so fixed; but- an affidavit, which has heen 
presented to this Court by the appellants 
and is not disputed by the respondents, 
shows that the officer in question had ‘pro- 
ceeded on tour to a distance of fourteen miles 
from the headquarters of the district. The 
Assistant Collector allowed them a period 
of grace for ascertaining hia place of sitting 
and admitted their objections .on their 
arrival on the following morning. He ap- 
pears to me to haye azted as both the law 
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and the circumstances of the 


quired, 


cage ro- 


For the foregoing reasons, I am _ clearly 
of opinion thatthe learned Distric» Judge’s 
finding, that the present respondents’ appeal 
must be allowed and the objections pre- 
férred by the respondents must be dismiss- 
_ed as time-barred, should be reversed. In 
considering, however, the form to be assumed 
by the appellate order of this Court, we found 
ourselves confronted with a difficulty, inasmuch 
as the Court of intermediate appeal adopted 
the somewhat unusual course of first find- 
ing the appeal to be bad on the merits of 
the objection inthe partition and afterwards 
proceeding to allow the appeal and to 
dismiss the objection on account of the 
preliminary defect that, as he supposed, it 
had been preferred beyond the period of 
limitation prescribed by section 110. This 
. Court hesitated, in allowing the appeal, to 
restore the decree of the Assistant Collector, 
because, though the learned District Judge's 
finding upon the merits is purely a matter 
of fact, he recorded, upon the conduct of 
the trial of the objection, certain observa- 
tions which might, especially in so far as 
the evidence is stated to have been taken 
without the sanction of an oath, have laid 
a foundation for a second appeal. As, 
"however, the decree of the Court of inter- 
mediata appeal was entirely in the res- 
pondents’ favour they might, 16 was ap- 
prehended, be deprived ofa right of a second 
appeal if we simply acted upon the learned 
District Judge’s finding of fact. On con- 
sideration of the record, however, it is clear 
that no question of a second appeal arises 
on the merits of the objection. Quite 
apart from the oral evidence, the concurrent 
findings of fact,in the two Courts below, 
are supported by the overwhelming testimony 
of the documents adduced. An agreement, 
dated the 2Jth May 1864, for a reference 
to arbitration discloses that the dispute with 
respect to the unequal apportionment already 
existed; and a decision at settlement, given 
on the 2lst May 1868, in accordance with 
the award of the arbitrators assigned to the 
respondents a total area of 222 bigkas 19 
biswas 19 biswansis at a revenue of Rs, 319 as 
‘against a total area of 279 bighas 16 biswas 
19 biswansts assigned to the appellants at a 
revenue of Rs, 339, while the area of the 
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common land was 196 bighas 9 biswas 13 bis- 
wansis, The parties consented to maintain 
this difference of apportionment until the 
Government should intervene; and the 
wajib ul-erz of the former Settlement refers 
both to the custom and thè arbitration assur- 
ing to the appellants, as the elder branch, a 
It appears that the partition 
has been completed in accordance with the 
Assistant Collector’s dezision which, as affirm- 
ed on the merits by the Court of intermediate 
appeal, should, in my opinion, be restored. 

For these reasons, | would allow this ap- 
peal, reversing the decree of the learned 
District Judge and restoring that of the 
Assistant Collector, with casts in this Court 
and in the Court below. 

SANDERS, A. J. C.—I agree with the deci- 
sion of my learned colleague. The appeal is 
allowed, the decree of the District Judge is 
reversed and that of the Assistant Collector is 
The appellants are allowed their 
costs of this Court and of the Courts below. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Seconp Civi Appear No, 2310 or 1916, 
November 27, 1916, 

Present: —Mr. Justice Scott-Smith. 
GHULAM HUSSAIN AND oruzrs— 
DEFENDANT3—ÅPPELLANTS 
Versus 
SULTAN MUHAMMAD AND otaerss— 
Piaintires, NU R—Devenpantr— 


RESPONDENTS 

Punjab Pre-emption Act (I of 1918), r. 15 (2)— 
Pre-emption, sut for, on basis of relationship—Proof— 
Appeal, second-—-Finding of fact~Chief Court, power 
of interference of, 

A pre-emptor, in order to succeed on the ground of 
relationship, must prove it by some specific evidence; 
the mere fact of his being of the same got as the 
vendor is not sufficient. [p. 718, col. 2.] i 

Lehna v. Kishan, 78 P. R. 1888, dissented from. 

Muhammad Rafi v. Khazan Singh, 68 P. R. 1892, 
Kirpa Ram v. Ude Ram, 77 P. R. 1896 and Ram Bhaj 
v. Nand Ram, 4 Ind. Cas. 1024; 167 P, W. R. 1909; 
14 P. L. R. 1910, referred to. 

Where a lower Court has drawn a wrong inference 
from facts, the Chief Court in second appeal will not 
bə bound by ils fluding. (p. 718, col. 2.) 

é 6 
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Second appeal from the decree of the 
District Judge, Multan, dated the 25th of 
April 1916, modifying that of the Munsif, 2nd 
Class, Muzaffargarh, dated the 3lst of May 
1915, decreeing the claim in part. 

Lala Hargopal, for the Appellants. 

Mr, Badr-ud-Din Qureshi, for the Kespond- 
ents, 

JUDGMENT.—(1). The plaintiffs in the 
case out of which this second appeal bas 
arisen sued for possession by pre-emption 
of certain land sold by Nur to Ghulam 
Hussain and others, vendees-appellants. 
The’ first Court gave a decree -for 1 kanal 
11 marlas out of the land in suit in which 
the plaintiffs were oo-sharers, but dismissed 
the claim in regard to the rest of the 
land on the ground that the plaintiffs had 
not proved that they were agnates of the 
vendor. The lower Appellate Court held 
that the plaintiffs had proved that they 
were agnates and heirs of the vendor and 
decreed the claim z» toto. Defendants-vendecs 
have filed a second appeal to this Court. 

(2). The plaintiffs have not proved any 
specific relationship with the vendor, but 
they and he are Jat Donas, while the 
vendees are Jat Khokars. It also appears 
from an entry in the Settlement Record 
of 1880 that nine generations previously 
the ancestors of the plaintiffs and of the 
vendor came from the laga of Dera 
Ghazi Khan and founded the village. 
From these facts the lower Appellate 
Court says that there is a very strong 
presumption that the plaintiffs and vendor 
are descended from a common ancestor 
and that the plaintiffs may be heirs in 
the absence of any one better entitled to 
the succession. In support of the inference 
drawn by it the Court refers to Lehna v. 
Kishan (1). Mr. Qureshi for the respond- 
ents urges that the finding is one of fact 
and cannot be contested in second appeal. 
In my opinion there is no forse in this 
eontention. There is admittedly no evidence 
of any specific relationship between the 
vendor and the plaintiffs, but the lower 
Appellate Court has drawn an inference 
from certain facts which are admitted. 
The question whether the Court is justified 
in drawing this inference is one of law, 
In Lehkna v. Kishan (1) the plaintiffs 


(1) 78 P. R. 1888, A 


. + 
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sued to contest an alienation, and it was 
held that they had failed to prove any 
definite relationship to the late owner, The 
mere fact that they were of the same got 
as the deceased was held to be sufficient 
to warrant the presumption that at some 
remote period they were descended from 
the same common ancestor, On the facts 
of that particular case it was held that 
the plaintiffs, in the absence of near and 
better entitled heirs, should be held to be 
reversioners of the deceased and entitled 
to maintain the suit. This ruling was 
referred to in Muhammad Rafi v. :-Khazan 
Singh (2), Kirpa Ramv. Ude Ram "(3) and 
Ram Bhaj v. Nand Ram (4). In those cases 
the Judges refused to accept the broad 
proposition that members of the same got 
were necessarily related to each other. It 
certainly has not been laid down by this 
Court that because a plaintiff is: of- the 
same goé as another person he-- must >be 
presumed to be his agnate. It does? not, 
in my opinion, follow that, because- the 
plaintiffs in this case are of the same caste 


and got as the vendor, therefore, they are 


descended from the same common ‘ancestor 
and are his heirs. lt was necessary fer 
the plaintiffs, in order to succeed, to prove 
that they were the heirs of the vendor 
and this they have not done. In: my 
‘opinion, the inference drawn by the lower 
-Appellate Court was not warranted by the 
facts of the case. 

(3). I, therefore, accept the appeals cand 
setting aaide the order of the lower 
Appellate Court, restore the decrge of the 
first Court. Plaintiffs shall pay the costs 
of the vendees throughout. 


Appeal accepted; ” 
' (2) 68 P. B. 1892, 
(3) 77 P. R. 1898. 
(4) 4 Ind. Cas. 1024; 167 P. W. R. 1909; 14 P. L. 
R; 1910. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Appgeat No. 24 or 1916. 
June 22, 1916. 
Present:—Mr. Stuart, J. C. 
MAHESHAR, MINOR, UNDER THE GUARDIAN- 
sair or BHOLA BAK HSH SINGH AND 
ANOTHER-——APPELLANTS 
VETSUS 
BRIJ MOHAN AND OTAERS—- 


RESPONDENTS. 

U. P. Land Revenue Act (ITE of 1901), ss. 110 (1°, 
111 (3)——Proclamation, issue of, date of—Objections, 
when, to be filed—Decree, framing of, whether necessary. 

In cases where a copy of the proclamation issued 
under section 110 (1) of the U. P. Land Revenue Act 
is served personally on a co-sharer, the date of its issue 
should be taken to be the date of service as against 
that co-sharer, and, in any circumstances, such co- 
sharer should be allowed 30 days from the date of 
service upon him within which to file his objections. 

In partition cases before Revenue Courts, no actual 
or formal decrees are required to be drawn up under 
section 111 (8) of the U. P. Land Revenue Act. 

Bhup Kuar v. Sheo Singh, 40. C., 298, referred to. 


Appeal from the decree of the District 
Judge, Fyzabad, dated the 25th October 
1915,confirming the order of the Assistant 
Collector, Sultanpur, dated the 12th March 
1915, 

Babu Hargobind Das, for the Appellants. 

Babu Lachhman Prasad Varma, for the 
Respondents. 


JUDGMENT.—An application for parti- 
tion was made under the provisions of 
Chapter VII, Local Act IIL of 1901, in 
the Court of Rai Bisheshar Dayal Bahadur, 
Assistant Collector of the first class, having 
powey to make partitions. This application 
was made on llth December 1913. Rai 
Bisheshar Dayal Bahadur issued a proclama- 
tion on 7th January 1914, calling on the 
recorded co-sharers who had not joined in 
the application to appear before him on 18th 
February 1914. This notice was served on 
Maheshar and Bhola Bakhsh Singh on 16th 
February 1914. This allowed them two 
days for making objections. They, bowever, 
made objections with the permission of 
the presiding officer on lOth March 1914. 
The objections involved questions of pro- 
prietary title. Those objections were decided 
by the presiding officer under the provisions 
of section 111 (c). They were decided 
partly in favour of the objectors and partly 
against them. The objectors then preferred 
an appeal with regard to the portion of 
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their objections that had beef dismissed 
under the provisions of section 112 to the 
Court of the District Judge. He rejectdtl 
this appeal on two preliminary points. 
The first point was that no decree had 
been framed under the ‘provisions of section 
111 (3). The second point was that the 
objections had been filed more than sixty 
days from the date of issue of proclamation 
and after the date fixed in the proclama- 
tion, 

The objectors come here in second 
appeal, With regard to the first point it 
is not necessary in such proceedings for 
actual or formal decrees to be drawn up. 
This is clear from the decision in Bhup 
Kuar v. Sheo Singh (1). That decision 
was under the terms of the old Land 
Revenue Act, but it has application to the 


- present Act, i 


With regard to the second point the 
view taken by the learned District Judge 
is opposed to the view taken by a Bench 
of this Court in an unreported case — Second 
Civil Appeal No. 7 of 1907 [Sheoratan 
Singh v. Rohan Singh (2 ] decided on 6th 
May 1907. I attach a copy of the decision 
of the Bench to this judgment. It will 
be seen from it that the point taken by 
the learned District Judge was considered 
by the Bench, who decided that ina cage 
in whicha copy of the proclamation was 
served personally on a co-sharer, the date 
of issue of the proclamation should be 
taken to bathe date of service as against 
that co-sharer and that in any circumstances 
such a eo-sharer should be allowed thirty 
days from the date of service upon him 
within which to file his objections. Such 
being the case, the objections filed by the 
objectors were within time according to the 
provisions of the Act, 


As the learned District Judge has dismiss- 
ed the appeal upon two preliminary points 
both of which I now decide in favour of 
the appellants, l direct that he re-admit the 
appeal under its original number and 
proceed to determine it according to law 
under the provisions of Order ALI, rule 
23. Costs will follow the result. 


Appeal alluwed, 
(1) 40. C. 298, . 
. (2) 89 Ind. Cas, 715; 40. L, J, 116 note, 


720 
BASIRUDDIN BAIDDY Y. HARI HOHAN GHOSE, 


CALCUTTA HIGH COURT. 
APPR AL FROM APPELLATE Decree No. 3836 
or 1914, 

. April 19, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
BASIRDODDIN BAIDDY-—-Derenpant— 
APPELLANT 
VET Sus 
HARI MOHAN GHOSH— Puarintisey— 
RESPONDENT. 

Landlord and tenant—Contract to pay rent parily in 
cash ant partly in kind—Tenant, position of. 

Atenant by a kabuliyat agreed to pay a cash rent 
of Rs. 45-8 annas and to deliver eleven aras of paddy, 
the price of which was stated to be Rs, 22, the total 
rent being fixed at Rs. 67-8 annas, The contract pro- 
vided further that in every year, the tenant should 
pay the rent fixed and the paddy in the months of 
Bhadra and Pous: 

Held, that notwithstanding the statement as to the 
value of the paddy, the tenant was not entitled to 
pay the named sum in lieu of the paddy, and that on 
his failure to deliver the paddy he was liable to pay 
damages to the landlord atthe rate of the value of 
the paddy as on tho date when the „breach occurred. 


[p. 721, col. 1.) 
Baneswar Mukherji v. Umesh Chandra Chakrabarti, 


7 Ind. Cas. 875; 37 C. 626, followed. 

Where, however, a tenant undertakes to deliver so 
much paddy or to pay a particular sum of money as 
his rent, the tenant has the option to perform the con. 
tract either by delivering the paddy or paying the 
sum of money. [p. 721, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 24-Pergannahs, dated the 
7th September 1914, affirming that of the 
Munsif, Barasat, dated the 16th of August 
19153. 

Babu Probodh Coomar Das, for the Appel- 
lant. 

Babu Amarendra Nath Bose, for the Respond- 


ent. 
JUDGMENT. 

FLETCHER, J.—This is an appeal from a 
decision of the learned Subordinate Judge 
of the Twenty-four Pergannahs, dated the 
7th September 1914, affirming the decision 
of the Munsif at Barasat. The suit 
was brought for rent. Both tke lower 
Courts have decreed the suit for the amount 
elaimed by the plaintiff. The first point 
argued before us was whether a certain 
kabuliyat, which the plaintiff had lodged 
into Court along with his plaint but which 
had not been proved or given in evidence, 
ought not to have been referred io by the 
learned Judge of the Court of Appeal below 
in assessing the rent payable by the defend- 
ant, This kabuliyut, ib was slated by thé 
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learned Vakil appearing on behalf of the 
defendant-appellant before us, had been 
admitted by his client in his written state- 
ment. Jam not prepared to agree with the 
view of the learned Vakil that the statement 
in his client’s written statement amounts to 
an admission of the kabuliyat. But the 
learned Judge of the lower Appellate Court 
refused to go into this matter, on the ground 
that it ought to have been raised and the 
document ought to have been given in 
evidence in the. primary Court. In the view 
I take, it makes little or no no difference as 
to whether the document is admitted in 
evidence in this case or not, becatee, if the 
document is available for the defendant to 
argue as the basis on which the rent is pay- 
able, I am clearly of opinion that the view 
put forward by the defendant onthe con- 
struction of the document is untenable. 
The rent payable by the document was a 
rent payable partly in cash and partly in 
kind. The cash rent was Rs. 45-5-0 and 
the rent payable in kind was Il aras of 
paddy whose price was Rs, 22, the total 
rent being fixed at Rs. 67-8-0. The contract 
provided further that in every year the 
tenant should pay the rent fixed and the 
paddy in the months of Bhadra and Pous, 
Apparently, the word “fixed” clearly 
governs only the word rent and not paddy 
and so apparently the price of the paddy 
was not fixed. But that makes little- or ro 
difference. The question is: “Has the 
tenant under that document the right at any 
time to pay in lieu of the 11 aras of paddy 
the sum of Rs. 22.” This case is not distin- 
guishable from the case of Baneswar Mukher- 
jt v. Umesh Chandra Chakrabarti (1). There 
the rent was cash rentand 40 maundsof paddy, 
of which the value was stated to be Rs. 37, 
the total rent being Rs. 49.14 0, and the 
learned Chief Justice in that case, held that, 
notwithstanding the statement as to the 
value of the paddy, the tenant was not 
entitled to pay the named sum in lieu of the 
paddy and, on his failure to deliver the 
paddy, in the view of the contract, the 
tenant was liable to pay compensation to the 
landlord for the valueof the paddy, as at 
the date of the institution of the suit. There 
is another class of eases in which an option 
is given to the tenant with regard to the 


. (1) 7 Ind, Cas, 875; 870. 626, 


‘eorrest. 
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rent payable in kind and that is where the 
tenant undertakes to deliver so much paddy 
or fo pay a particular sum of money. It is 
quite clear that, in a case of that nature, 
under the terms of the contract itself, the 
tenant has the right to perform the con- 
tract either by delivering the paddy or 
paying the sum of money. Bat in a case 
of this nature where ll aras of paddy is 
simply stated whose price is Rs. 22 and 
where the covenant following is to deliver 
the paddy itself, the tenant, in my opinion, 
has no right to perform the contract 
otherwise than by delivering the il aras 
of paddy and, on failure to do so, he mast 
pay damages tothe landlord at the rate of 


- the value of the paddy as at thedate when 


the breach occurred. In my opinion, even 
assuming that this pattah was entitled to 
be referred to in the lower Appellate Court 
by the defendant-appellant, the result 
would have been the same and the paddy 
rent having been assessed with reference to 
the market value thereof at the time when 


‘the defendant ought to have delivered the 


same to the plaintiff, the sait has boen 
rightly decreed, In my opinion, the result 
arrived at by the lower Appellate Court is 
The present appeal, therefore, fails 
and must be dismissed with costs. 

Newsouup, J.— I agree. 


Appeal diambani; 





. CALCUTTA HIGH COURT. 
PULES Nist Nos. 525 AND 526 or 1916. 
November 24, 1916, 
Present: — Mr. Justice Fletcher 
and Mr. Justice Richardson. 
Is Rous No. 525 
AINULLA PRAMANIK —Daerenvantr— 
PETITIONER i 
In Rore No. 526 i 
RAHIMULLA PRAMANIK—Dezrenpanr 
~~ PETITIONER : 
versus 
NASIBULLA KHAN —P tatters — 
Opreosire PARTY IN Bora, 
Bengal Tenancy Act (VIII B.C. of 1883), s. 153—Rent 
suil, amount claimed not exceeding Rs. 50 — Appeal. 
An appeal lies under section 153 of the Bengal 


` Tenancy Act from the decres of a Munsif in a 


Z pant sate 


where the amount 


46 


claimed does not 


ak 
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excead Rs. 50 uud the defence raised by the defend- 
ant is that he is not the tenant of thé plaintiff but 
that he himself is entitled to the land by virtue of «a 
settlement obtained from the superior landlord aryl 
the Munsif dismisses the suit, having decided that 
the settlement was with the defendant and not with 
the plaintiff. [p. 722, col. 1.) 

Rule against the order of the Additional 
Subordinate Judge, Rajshahye. 

FACTS of the case appear from the 
judgment.. 

Babu Krishna Kamal Moitra, for the Peti- 
tioner.—The learned Subordinate Judge had 
clearly no jurisdiction to entertain the present 
appeal from the judgment of the Munsif. 


The third party, whose title the defendant 
sets up, was not a party to the suit. 
Defendant says he isa lessee from the superior 
landlord, and so is not liable to pay rent 
to the plaintiff. The question is whether 
defendant is a sub-tenant of plaintiff. In 
Romaprosad Roy v. Shorup Paramanick (1), 
where defendant set up the title of a third 
party, it. was held no appeal lay to the District 
Judge. In Durga Ohowdhrani w, Jewahir 
Singh Ohowdhri (2) the landlord was a party 
and it was held that a second appeal lay. In 
the present case no appeal lies as the landlord 
is not a party. Here no question of title 
has been decided. Even if there was such 
a decision, there was no question of con- 
flicting interests. The plaintiff here has 
failed to prove settlement of land. In a 
rent suit the question of title is net gone 
into. The sole question in every rent 
suit is whether the relationship of landlord 
and tenant exists, 


Refers to Babua v. Sarli (3) and Gangadhar 
Karmakar v. Shekharbasint Dasya (4), Mohamed 
Hosain v. Hiraman Raut (5). 

The case of Babua v. Sarli (3) is distin- 
guishable, because there the tenant set up 
claim in himself. There is no decision here 
with regard to a question of title. Tha test to 
decide whether a second appaal lies is whe- 
ther the.party whose title is set up isa party 


(1) 8 C. 712; 4 Ind, Deo. (x. s.) 459. 

(2) 18 C. 88; 17 I. A. 122; 6 Sar. P. O. J. 560; 9 
Ind, Dec. (N. 8.) 16. 

(3) 39 Ind. Cas. 233; 20 O. W. N. 1352. 

(4) 85 Ind, Cas. 348; 20 O. W. N. 967; 240. L. J. 


235, 
e (5) 24 Ind. Cas. 1 8. 
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PALANIAPPA CHEITY v. SREEMATH DEIVASIKAMONY PANDARA SANNADAL, 


to the suit. *Sita Nath Pal v. Kartick Gharme 
(6) and Ram Mohan Mohish v. Badan Barai 
(>) seem to be irreconcilable. 


Babu Girija Prosunno Sanyal, for the 
Opposite Party. 
JUDGMENT. 
Fusrcner, J.—These two Rules were 


issued, calling upon the opposite party to 
show cause why the judgment and decrees 
of the Court of Appeal below complained 
of should not be set aside onthe ground 
that they had been passed without jurisdic- 
tion. The plaintif brought two suits to 
recover rent. The amount of rent claimed 
in each suit did not exceed Rs. 50. The 
defenee that the defendant raised against 
the plaintifi’3 claim was that he was not 
the tenant of the plaintiff but that he 
himself was “entitled to the land by virtue 
of a settlement obt@ned from the supericr 
landlord. The suits, therefore, clearly raised 
the question as to whether the plaintiff 
or the defendant was entitled to the land 
by virtue of a settlement from the superior 
landlord. In that case, it seems to me 
that the learned Additional Subordinate 
Judge clearly had the right to entertain 
an appeal from the judgment of the Munsif, 
the Munsif having decided tbat the 
settlament was with the .defendant and 
not with the plaintiff.- The exact point 
was raised and decided in the case of Sita 
Nath Paly Kartick Ghurmi (6). That decision 
is binding on us and we must follow it 
in this case. The two Rules are accordingly 
discharged with costs, one gold mohur in 
each case, 
Ricaakpson, J.—I agree. 


Rules discharged. 


(6) 8 0. W. N. 484. 
(7) 8C W. N. 436. 
s 9 


N 
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PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hica COURT, 
March 22, 1917. 
Fresent:— Viscount Haldane, Lord Atkinsdén, 
Lord Shaw, Lord Parmoor and 
Mr. Ameer Ali, i 
K. P. L. S. PALANIAPPA CHETTY anp 
ANOTHER — APPELLANTS 
versus 
. Sreemath DEIVASIKAMONY 
` PANDARA SANNADHI 
alias NATARAJA DESIKAR— 


RESPONDENT. 

Hindu Law—Temple—Mutt—Shebait, powers of— 
Alienation of mutt property—“Necessity’’—‘Bentfit of 
the estate’’—Lease in perpetuity of debutter lands al 
fixed rent-—-Custom— Local usage, whether amounts to 
custom, : i 

It is a breach of duty on the part of a shebait, 
unless constrainea thereto by unavoidable necessity, 


to grant a lease in perpetuity of debutter lands in, : 


consideration of a premium or ata fixed rent, how- 
ever adequate that rent may be at the time, as the 
debutter estate is thereby deprived of the chance 
it would othorwise have of deriving benefit from the 
future enhancementinvalueoftheland [p. 728,col. 1.] 

Hunoomanpersaud Panday v.` Musammat Babooee 
Munraj Koonweree, 6 M.L A. 3908; 18 W.R. 8l2 Sevestre 
25837; 2 Buth, P.C. J. 29; I Sar, P. O. J 5E2: 19 
E. R. 1-7; Prosunno Kumari Debya v. Golab Chand 
Baboo, 2 I. A. 145; 14 B. L. R. 470; 3 Sar. P. O. F. 449; 
28 W. R. 25°; 3 Suth. P. C. J. 102; Konwar Doorganath 
Roy v. Ram Chunder Sen, 41. A. 52; 2 0. 341; 3 Sar. 
P. ©. J. 681; 1 Ind. Dee. (N. s.) 508, discussed. 

Mere local usage cannot amount to custom 
modifying the general law. [p. 729, col. 2.] 

Appeal against a decree of the Madras 
High Court, dated the 18th October 1019, re- 
versing that of the Additional Subordinate 
Judge, Madura, dated the 10th August 1908, 
and restoring a decree of the District Munsif, 
Sivagunga, dated the 30th June 1906.9 

FAOTS of the case sufficiently appear. 
from their Lordships’ judgment The suit 
was brought by the respondent as srebat 
of the Subramaniaswamy Devastananam, 
to set aside the alienation in perpetuity of 
certain land made in consideration of a 
premium by his predecessor. The District 


Munsif of Sivagunga held that such aliena- ` 


tion was absolutely beyond the competency 
of the shebatt and decreed the suit. 
appeal the 
reversed this decision, holding that by lacal 
custom or usage the head of the temple could 
grant permanent leases for house building 
and that the particular lease impeached was 
an act of prudent management. Respond- 
a second appeal and the’ 


On | 
Additional Subordinate Judge | 


“Vol, XXXIX] 


INDIAN CASES. 


998 


PALANIAPPA CHETTY 9. SREEMATH DEIVASIKAMONY PANDARA SANNADHI, 


High Court (Wallis and Krishnaswami 
Aiyar, JJ.) restored the original decree. 

Hence this appeal. 

Messrs, De Gruyther, K. O., and Dube, 
the Appellants. 

Sir Erle Richards, K. C., and Mr, Kenworthy 
Brown, for the Respondents. 

Mr, De Gruyther, K.C.,for the Appellants.— 
The whole question here is whether the lease 
impeached was prudent. To decide this 
it is necessary to consider the circumstances 
how and why the lease was made. We 
“have findings that it was in fact prudent, 
but respondents impeach it as being beyond 
the shebazt’s power, whether prudent or not. 

[Sir Erle Richards.—I do not admit it was 
prudent but my contention is that it was 
ultra vires. | 

[Loro Parmoor,—In this country you have 
consecrated lana, which is not being used, 
but which you cannot alienate. | 

Asto the powers of the manager of a 
mutt, see Prosunno Kumari Debya v, Golab 
Chand Baboo (1), Konwar Doorganath Roy v. 
Ram Ohunder Sen (2). 


In the first case it was laid down by this 
Board that although a grant in perpetuity 
by a shebatt would be prima facte a breach of 
trust, it might be warranted , 

(1) by the terms of the original endow- 
ment; 

(2) by usage or 

(3) if it was in some wiy -beneficial to 
the interest of the trust. All three of these 
grounds are found here. 


The High Court has held that the evi- 
dence “of nsage is not sufficient to support 
_ a custom. Their main ground is that the 
earliest instance of a permanent lease is in 
‘1870, but this is incorrect, as there is 
filed a lease of 1856 reciting the custom. 
Apart from this they had no jurisdiction 
to set aside the Subordinate Judge’s find- 
ing that the custom exists: it isa finding of 
fact and binds them. 


In some of the cases it is said such a 
lease can only .be supported by “necessity.” 
Necessity isa relative term; I submit it 
is sufficient that the alienation is for the 


for 


(1) 2 T. A. 145; 14B. L. R. 450; 8 Sar. P. C.J. 
449; 23 W. R. 253; 3 Suth. P. O. J, 102. 

(2) 41. A. 52; 2 0.841; 3 Sar. P. O, J. 681; 1 Ind. 
Deo, (N. 8.) 508, 


Å 


benefit of the estate. In Murugegam Pillat v. 


` Gnana Sambanda Pandara Sannadhi (8) it has 


just been beld that the shebait can charge 
mutt property for litigation affecting the 
mutt. 

[Viscount HALDANE.—A trustee is entitled 
to his costs charges and expenses, and 
when he has incurred them he can get them 
out of the estate. | 


The pandara is not a trustee but a 
manager. The real analogy 18 that 0f the 
guardian of a minor. The term “necessity” 
is taken from Hunoomanpersaud Panday 
y. Musammat Babooee Munraj Koonweree (4), 
where Lord Justico Knight Bruce (at page 
423 ete ,) discusses at length the powers of 
the manager for an infant herr. 


In recent cases this Board has invariably 
laid down that the true test of a shebazt’s 
powers is whether the acts would be upheld 
if he were guardian of an infant. 


(Counsel then went into the facts to 
show that the lease was an act of good | 


_ management). 


(Sir Erle Richards:—This question of neces- 
sity is a question of fact, It was not raised 
in the pleadings or in the Courts below and 
is not now open. | 


Of the cases on which the High Court relied 
as establishing that the manager of a temple 
cannot grant a permanent lease, Mayandi 
Qhettiyar v. Ohokkalingam Pillay (5), besides 
that it was ew parte, is not really in point. 
The question decided was whether the 
parakudis had a permanent tenure and it 
was held they had not. The operative part 
of the judgment begins at page 92; the 


remarks at page 88 are obiter dicta. 


In Abhiram Goswami Mohant v. Shyama 
Oharan Nandi (6) the village leased was the 
whole endowment, and the disposition was 
held invalid on that ground. 

Reference was also made to Maharanee 


(3) 39 Ind. Cas. 659; 32 M. L. J. 369; 16 A. L. J, 
281; 21 M. L. T. 288; 1 P. L. W. 457; 5 L. W. 769; 21 
C. W. N. 761; 40 M. 402. 

(4) 6 M. I, A. 398; 18 W. R. 81 n; Sevestre 2583n; 2 
Suth. P. O. J. 29; 1 Sar. P. O. J. 652; 19 E, R. 147. 

(6) 31 I. A. 83; 27 M. 291 (P. 0.); 8 C. wW. N. 545; 
14M. L, J. 200; 8 Sar. P. C. J. 587. 

(6) 4 Ind. Oas, 449; 10 O. L. J. 284 (P. C.); 6 A. L. 
J. 857; 11 Bom. L. R. 234, 19 M. L, J. 530; 36 O, 1003; 
Je O. W, N, 1; 36 I, A, 148, 
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Shibessourea Debía v. Mothooranath Acharijo. 


(7); Vidyapurna Tirtha Swami v. Vidyantdhi 


Tirtha Swami (8). 


Mr, Dube, followed: Under the usage of the 
mutt the mahané had power to make leases. 
The Subordinate Judge’s finding is final: 
section 534 of the Civil Procedure Code 
(Act XIV of 1882). An issue was spezial- 
ly fixed: “Is it customary in the Angukovil 
Davastanam to grant perpetual cowles?”’ 
The Munsif índa “that from a very long tims 
permanent leases of temple land are being 
granted and that the lessee; are in un‘isturb- 
ed possession thereof.” 


[Viscount Hatpina.—He just stops short 
of finding a custom. ] 

From the evidence I ask the Board to infer 
that the rules of the muff authorisel the 
mahant to do this. 

[Viscoont Hitpane:—The Munsif finds a 
practice not amounting to a legal custom. | 

[Lorp Atktinson.—He finds a practice. He 
says it is contended thatitis a custom, bab 
that if it were a custom it would bea bad 
custom. | 

The case isan appeal to the equitable jaris- 
diction of the Court. The Court can grant 
relief if it thinks ft. Here we have incurred 
expense and put up a building. 

Both Courts have found that the mahant's 
astion was reasonable and prudent. The 
mahant’s powers are very wide: Sammantha 
Pandara vy. Sellappa Chetti (9). 

We were purchasing in good fai h, and ara 
protected by section 51 of the Transfer of 
Property Act. 

The power of alienation now impeached 
has in fact been exercisel ina great many 
eases, and mush hardship will result’ from 
its being held invalid. 

It has been frequently laid down that no 
hard and fast doctrine can ba applied to mutts, 
and that the usage of the particular mutt 
stands as the law therefor: Ram Pa-kash 
Das v Anand Das (10). 


(7) 18 M. I. A, 270 at p 275; 13 W. R. (P. O.) 18; 2 
Sath. P. C. J. 300; 2 Sar. P. C. J. 528; 20 E. R 552, 

(8) 27 M. 435; 14 M. L. J. 105. 

(9) 2 M. 175; 3 Ind Jur. 658; 1 Ind. Dec. (x. s.) 
393. 

(10) 33 Ind. Cas. 583; 29 C. W. N. 802; 14 A. In J. 
621; (1616) 1 M. W. N. 406; 31 M. L, J. 1; 18 Bom. L. 
R. 490; 3 L. W. 556; 24 C. L J. 116; 43 C. 707; 20 M. 
L. T. 207; 483 1. A. 73 al p 76. ‘ 


|] d 
IN a 


Respondent’s Counsel were not called on. 
JUDGMENT. 


Lorp Arxtnson.— This is an appeal against 
a decree of the High Court of Judicature 
at Madras, dated the 18th Ostober 1910, 
which reversed a decree, dated 10th August 
1908, of the Additional Subordinate Judge 
of Madura, and restored that, dated the 
30th June 1906, of the District Munsif 
of Sivaguuga, pronounced in the Original 
Suit No. 10 of 1905. 

In the village of Kunnakuddy, in this 
District of Madura, there are several Hindu 
temples; one of these, styled the *Sub- 
ramanisawamy Devastananan, has been 
endowed, for the religious service of the 
ido}; with certain lands in -and about this 
village, including a building site situate in 
one of the streets of the village, upon 
which site, in and previous to the year 1897, 
some ruins stood. The shebazé of this 
temple is represented by the respondent. 
should the property, the subject of such an 
endowment as this, have been formally de- 
dicated to the deity or the idol for worship 
in the temple by a deed of endowment it 
wonld presumably contain directions as to 
the mode in which the property is to be 
used, and its incomeapplied for the particular 
religious or charitable purposes mentioned 
in the instrament. Bat where, as in the 
present case, no deed of this kind is forth- 
coming, the rules according to which the 
property and its income are to be dealt with 
in order to carry out the intention of the 
original endower can only be ascertained 
by inference from the practice proved by 
evidence to have been followed in the 
particular case [Ram Parkash Das v. Anand 
Das (10)]. But these rules, so to be inferred; 
must not in their Lordships’ view be incon- 
sistent with or repugnant to the very 
nature and purpose of the endowment. If, 
for instance, the worship of the idol in the 
temple bs intended to be perpetual, as it 
sould hardly’ fail to be, then the preserva- 
tion and use of the dedicated property to 
support and maintain that worship mast, 
they think, be assumed to have been similarly 
intended to be perpetual, A rule, therefore, 
which would authorise and empower the 
shebait of such a temple, arbitrarily, at 
his own mere willand pleasure to alienate 


the dedicated property, either bit by bit 
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or en bloc, would be so repugnant to the 
whole purpose and object of the endowment 
that if could not, in their view, be 
rationally held to embody the intention of the 
original endower, 


In the year 1897 no rent was received 
out of this site; the ruins upon it had 
become a nuisance. Proceedings before the 
Magistrate to abate the nuisance were either 
pending or about to be taken. It would, 
according to the report of one of the 
shebait officers, have cost more than 
Rs, 200 to have had the site walled round 
so @s to prevent access to it by the public. 
In that state of things K. P. L.S. Palaniappa 


Chetty, one of the appellants, on the 
6th April 1897, applied to the then 
shebart for the grant of a perpetual 


cowle of this site at the rent of Rs. 1-8.0 
per annum for the purpose of erecting 
thereon buildings for an Ananthanam Mutt, 
Other offers were apparéatly made for 
the acquisition of the site. They were, no 
doubt, considered by the existing shebatt 
and his advyisera; but on the 14th April 
1897, a perpetual cowle was, in consideration 
of the sum of Rs. 93-12-0 paid as a 
premium, granted to the two appellants 
for the purpose of erecting buildings thereon 
“for the said Anantharam Matam charity.” 
The charity contemplated was the erection 
of a kind of rest house for pilgrims passing 
through the village, irrespective of the 
consideration from whence they came or 
where they were proceeding to, and equally 
irrespective of whether or not they worship- 
ped ih the temple, or desired so to do, or 
contributed in any waytoits maintenance. 
It was, therefore, a charity not in any sense 
subsidiary to or connected with the temple 
or the religious services performed therein, 
but was an entirely separate and independent 
charity, of a wholly different kind and 
character, to the support or maintenance 
of which none cf the dedicated property or 
its produce could as an act of charity be 
legitimately applied. 


The suit out of which this appeal has arisen 
was instituted by the respondent, the 
present shebatt, against the appellants 
impeaching the cowle so granted to them 
by his predecessor, and praying that, 
amongst other things, it might be declared 
to be invalid as being, in effect if not 
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in form, an alienation of the absolute in- 
terest in a portion of the immé@veable pro- 
perty dedicated to the services of the 
temple, for the purposes of an alies 
charity; and further praying that the 
appellants might be directed to demolish 
all the buildings erected by them upon 
this site, to remove all materials from 
it, to restora it to its original condition, 
and to deliver up possession of it when so 
restored to the respondent. In the Courts in 
India the appellants made the case that they 
had aequired this site in the year 1880 from 
one Samier, and that it was not the 
property of this muit at all. That case 
was found by these tribunals tə be false. 


Having regard to the documents proved 
in evidence, it could not well be found 
to be otherwise. That case was not put 


forward in argument on this appeal, sa 
that the main question for the decision 
of the Board is whether the perpetual 
grant made by this cowle of the 14th 
April 1897 was, having regard to 
the evidence given in the case and 
the findings of the Munsif and the 
Subordinate Judge thereon as against 
the respondent, a’ valid disposition of the 
described portion of the immoveable pro- 
perty of this mutt. - Their Lordships did 
not understand Mr. De Gruyther to con- 
tend on behalf of the appellants that the 
shebatt of the temple, such as that in 
this case, has, by virtue of his office, an 
absolute and unrestricted power to alienate 
the immoveable property with which the 
temple is endowed, arbitrarily at his own 
will and pleasure, under any or all cireum- 
stances. His contention, as their Lord- 
ships understood it, was this: that the 
shebatt was not the owner of these lands, but 
stood towards them in a relation somewhat 
similar to that in which the guardian of an 
infant stands to the lands of the infant, and 
had similar powers of management and 
control; and that, accordingly, the shebazt 
has power and authority to alienate the 
lands in cases of necessity or for the benefit 
of the estate of the matt, and also power to 
carve derivative interests out of them. 
In support of this contention he cited the 
three following authorities amongst others: 
Hunoomanpersaud Panday v. Musammat 
Babooee Munraj Koonweree (4); Prosunno 
"Kumari Debya vy. Colab Chand Baboo (1) 


* 
> ° 


726 


INDIAN CASHES. 


[1917 


PALANIAPPA CHEITY V. SEEEMATH DEIVASIKANONY PANDARA SANNADHI. 


and Konwar Doorganath Roy v. Ram Ohunder 
Sen (2). 


e Jt is necessary in order to ascertain the 
sense in which such general and elastic 
terms as “necessity” and “benefit of the 
estate? were used in these authoritiss to 
examine the facts in reference to which 
the terms were used. Inthe first case a 
certain mortgage executed by a Ranee in her 
character, as was found, cf the guardian of 
her infant son and manager of his estates, 
was impeached. By it these estates were 
charged with the payment of a debt due 
by the deceased father of the infant to 
the mortgagee, and already secured upon 
the property; and also charged with the pay- 
ment of a sum advanced by the mortgagee 
to be applied in payment of the arrears of 
revenue due to the Government in respect 
of these estates, and thus save them from 
sequestration. There was no suggestion that 
the debt of the infant’s father was contracted 
for illegal or immoral purposes, It was 
not disputed that according to Hindu Law 
a son is hound to pay his father’s debts 
if not of this character, and that the 
ancestral property descending to the son 
may be charged by him with payment of 
them. Well, it is clear that no greater 
benefit could well be’ conferred upon an 
estate than to save it from extinction by 
sequestration, the payment of the arrears of 
revenue by the mortgagee was, therefore, in 
the nature of salvage expenditure. The case 
was not finally decided by the Board. It 
was sent back to the Court below for 
further enquiry on some of the many 
pointa raised; but to prevent a further 
miscarriage Lord Justice Knight Bruse 
‘thonght it right to state the general 
principles to be applied to its final deci- 
sion. His words so much relied upon, 
reported at page 423, run as follows:— 
“The power of the manager for an 
infant heir to charge an -estate not his 
own is under the Hindu Law a limited 
and qualified power. It can only be 
exercised rightly in a oase of need or 
for the benefit of the estate. But where, in 
the particular instance, the charge is one that 
a prudent owner would make in order to 
benefit the estate, the bona fide lender is not 
affected by the precedent mismanagement 
of the estate. The actual rressure on the 


estate, the danger to be averted, or the 
benefit to be conferred upon it in the 
particular instance, is the thing to be 
regarded.” 

He continues at page 424:— 

“Their Lordships think that the lender 
is bound toenquire into the necessities for 
the loan, and to satisfy himself, as well as he 
can, with reference to the parties with whom 
ke is dealing, that the manager is acting 
in the particular instance for the benefit of 
the estate, But they think that, if he does 
so enquire and acts honestly, the real 
existence of an alleged sufficient and reason- 
ably credited necessity is not a condition 
precedent to the validity of his charge, 
and they do not think that under such 
circumstances he 1s bound to see to the 
application of the money.” 


In that particular case in reference to 
which this language was used the “neces- 
sity” for the loan would appear to be 
plain and imperative, the benefit to the 
estate, the preservation of its existence, 
obvious, Moreover, the transaction impeached 
was not an absolute alienation of property, 
but merely a pledgs of it which might at any 
time be redeemed. The case in no way resem- 
bles the present case. In the second sase the 
Rajah Baboo, the shebazt of an idol, a 
man of profligate habits, having spent 
the income of the  debutter property 
on his own ‘pleasures, borrowed a sum of 
Rs. 4,000 from the respondent, and, by 
a bond and rahinama, pledged the debutter 
property for the payment of this sum. 
In both these securities it was- Stated 
that the money was borrowed for the 
services of the idol and the expenses of the 
temple. The Zillah Judge before whom the 
case was tried held as a fact that the money 
had been borrowed and expended for these 
purposes. Two desrees were obtained by the 
respondent, the lender, against the shebatt, 
each directing that the debt should be paid 
by the shebact personally, or else be real- 
ised ont of the profits of the debutter 
land. The appellant, the successor in office 
of Rajah Baboo, instituted a sunit to set 
aside these decrees and have the debutter 
property released from an attachment issned 
in execution of them. The point decided 
was that the decrees, being untainted by 
fraud or collusion, and having been passed 
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after the necessary and proper issues had 
heen raised and determined, had the force of 
judgments of a competent Court, and were 
binding on the appellant, the succeeding 
shebart, who was a continuing representative 
_ of the idols property. Though the question 
was not raised whether the debutfer lands 
themselves could be sold under the above- 
mentioned decrees, the passage from the 
judgment of Knight Bruce, L. J., above 
extracted, was quoted, and some observations 
were made by Sir Montague E. Smith, who 
delivered the judgment of the Board, touch- 
ing dhe alienability of debutter land, which 
have been relied upon. First, the learned 
Judge said: 

“There ig no doubt that as a general 
rule of Hindu aw property given for the 
maintenance of religions worship and of 
charities ccnnected with it is inalienable,” 
and then after quoting a passage from the 
judgment of Lord Chelmsford in a ease to 
be presently referred to, he, at page 151, 
proceeds thus: — 


“But notwithstanding that property devoted 
- to religious purposes is, as a rule, inalien- 
able, it is in their Lordships’ opinion com- 
petent for the shkebart of property dedicated 
to the worship of an idol, in the capacity 
as shebatt and manager of the estate, to 
incur debts and borrow money for the proper 
expenses of keeping up the religious worship, 
repairing the temples or other possessions 
of the idol, defending hostile litigious attacks 
and other like objects, The power, however, 
to incur such debts must be measured by 
the ‘existing necessity for incurring them. 
The authority of the shebuct of an idol’s 
estate would appear to be in this respect 
analogous to that of the manager for an 
infant heir which was thus defined in a judg- 
ment of this Committee delivered by Lord 
Justice Knight Bruce,” 
On the next page he adds:— 

It is only in an ideal sense that property 
can be said to belong to an idol; the pos- 
session and management of it must, in the 
nature of things, be entrusted to some person 
as shebast or manager. It would seem to 
follow that the person so entrusted must of 
necessity be empowered to do whatever may 
ke required for the service of the idol and 
for the Lerefit and preservation of its pro- 
rerly at least to as great a degree as thg 


manager of an infant heir. If this were not 
so the estate of the idol might be destroyed 
or wasted and its worship discontinued for 
want of the necessary funds to preserve ang 
maintain them.” 

In the last case the grandmother of the 
appellant executed a.mokarrari patta to a 
certain person, predecessor-in-title of the 
respondents, of certain lands, receiving a pre- 
mium of Rs. 1,900 and reserving the 
aubstantial rent of Rs. 325 per month. 
She subsequently, by an instrument styled 
in the judgment a bill of sale, in considera- 
tion of the sum of Rs. 1,700 conveyed 
to a person therein named Rs. 3800 per 
month, portion of the rent so reserved. In 
the first of these documents it is in effe 
stated that the temple named was out of 
repair and the premium paid was required 
by the grantor to put it into repair, and to 
procure various other things requisite for the 
service of the idol. And in the second it was 
stated that the Ranee, the grantor, had, 
“agreeably to the instructions of her late 
husband, commenced to built certain temples 
named in the deed and others, but being 
in want of funds was unable to carry out 
ber husband’s instructions.” The suit was 
brought to have these instruments set aside, 
on the ground that the land alienated was 
debutter property. 

Whether it was so or not wasthe main 
issue in the case. It was held by this 
Board that it was not debutter property at 
all. No proof whatever was given that the 
statements contained in the deeds were true 
in fact, and the observations contained in 
the judgment of the Board at pages 62 and 
64 of the report are based upon the supposi- 
tions that the land granted was in fact 
debutter land and that the aforesaid sintde 
ments were in fact true. On these assump- 
tions the atlienations were considered to be 
justifiable. Atpage 64 of the report the fol- 
ing passage will be found:— 


“Here it A be said the grant of a 
mokurrart patta was an improvidentway of 
raising money, if if were necessary to do it 
at all. It still left arent for the sustenta- 
tion of the idol, and if the transaction be 
bona fide the subsequent sale of part of the rent 
was justified by the imperious necessity of 
finishing the temple which had been com, 
menged,” — 
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So that the only specife point touching 
the present case actually decided in these 
three authorities was this, that a debutter 
esgate may be mortgaged tosecare the repay- 
ment of money borrowed and applied to 
prevent its own extinction by sequestration, 
No indisation is to. be found in any of them 
as to what is, in this connection, the precise 
nature of the things to be included under the 
description “Benefit to the Estate.” It is 
impossible, their Lordships think, to give a 
precise definition of it applicable to all cases, 
and they co not attempt to do so. The 
preservation, however, of the estate from 
extinction, the defence against hostile litiga- 
tion affecting it, the protection of it or 
portions from injury or deterioration by 
inundation, these and such like things would 
obviously be benefits. The difficulty is to 
draw the line as to what are, in this con- 
nection, to be taken as benefits and what 
not. Three authorities have been cited which 
establish thatit isa breach of duty on the 
part of © shébazts unless constrained thereto 
by unavoidable necessity, to grant a lease 
in perpetuity of debutter lands at a 
fixed rent, however adequate that rent may 
be at the time of granting, by reason of 
the fact that by this means the debutter 
estate is deprived of the chance it would 
have, if the rent were-variable, of deriving 
benefit from the enhancement in value in 
the future of the lands leased. These 
authorities are Maharanee Shibessouree Debia 
v. Mothocranath Acharjo (7), Mayandi 
toda Bi Ohokkalingam Pillay (5) and 
Abhirani pswamt Mohant v. Shyama Charan 
Nandi (6). > 

No doubt these cases dealt with agricultural 
lands, but no reason can be suggested why 
the principles they establish should not 
apply toa building site situate in the street 
of a village, as isthe site in the present case. 
It may appreciate in value just as the land 
may. Moreover, if for the reasons above 
mentioned the grant of lease in perpetuity 
of debutter lands at a fixed rent requires 
to be justified by unavoidable necessity, ‘it 
is difficult to see why an absolute alienation 
in perpetuity of the same kind of land in 
eonsideration of a premium should not 
equally require to be justified by the same 
kind of necessity, since it brings about quite 
ag completely the same prejudicial results, 
It has been urged on behalf of the appel- 


lants that the premium of Rs. 93-12-0 if. 
lent or invested at interest in India would 
bring in an income of Rs. 10 per annum, 
thata rent of Rs, 10 per annum would be 
quite an adequate rent for this site; that 
the cowle of the 14th of April 1°97 must, 
therefore be regardad as a grant in con- 
sideration of a sum equal to the capitalised 
value of this adequate rent, and that the 
charity will, therefore, be benefited by a 
transaction which put at the shebazt’s dis- 
posal a sum capable of being so profitably 
used, But attractive and lucrative as meney- 
lending may bein India, it is needless, to 
point out that a shebazt would not be justifi- 
ed in selling debutter land solely for the 
purpose of getting capital to embark in the- 
money-lending business. And no authority 
has been cited giving any countenance to 
the notion thata shebazt is entitled to sell 
debutter lands solely for the purposes of 
so investing the price of if as to bring 
in an income larger than that derived from 
the probably safer and certainly more stable 
property, the debuéter land itself, 

So much for the “benefit to the estate” 
of the charity alleged to result from this 
transaction. Next, as to the imperative 


-necessity constraining the shebatt to enter 


into if. There is not a suggestion that he 
needed this sum of Rs. 93-12-0- for any of 
the purposes of the charity he managed. 
Neither is there any proof that any effort 
was made to lease this site for a term, 
or even grant itin perpetuity, ata variable 
rent. 

From the letter of the first appellant, 
dated the 6th April 1897, it would appear 
that he was quite willing to pay an annual 
rent for it. No doubt the rent offered was 
very small, apparently because he bound 
himself to use the building to be erected for 
an Ananthanam Mutt. But asthat was a 
charity separate and distinct from, and 
unconnected with, the temple and tbe wor- 
ship of its idol, this obligation could not 
furnish any proper ground for accepting 
from him a lesser rent or a smaller premium 
than should be demanded from one not so 
bound, bezause a shebait is not entitled to 
alienate part of the endowment of his own 
charity to enrich another and altogether 
separate and alien charity. The grant of 
the cowle may have been an easy and 


“Gonyenient way of getting the nuisance upon 
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the site abated; but in their Lordships’ view 
the evidence does not establish that the 
shebait wag constrained by any necessity 
(as that term is in such a connection 
understood) to make this grant, or that any 
benefit accrued to the charity estate from the 
making of it. If the matter stood thus, 
their Lordships would bs clearly of opinion 
that the cowle was, as against the successor 
in offize of tha grantor, invalid, and that 
the appeal must fail, 

It is contended, however, that the Munsif 
has found that there prevails in this village, 
and presumably in the surrounding district, 
at all events in this village, a local custom 
authorising and empowering a shebait to do 
as against his successor what the ordinary 
law, as settled by the above quoted authorities, 
says he cannot legally do, namely, alienate 
debutter lands at a fixed rent or in considera- 
tion of a premium, whether he be con- 
strained so todo by some necessity or the 
contrary, and whether the alienation be a 
benefit to the debutter estate or not. This 
is a custom entirely modifying the law. 
Their Lordships are of opinion that no such 
custom has been established here. 

It has, however, been pressed on behalf 
of the appellants that there are two findings: 
one by the Munsif and one by the Sub- 
ordinate Judge, who agrees with him, that 
the ancient custom relied upon has been 
proved, and that, as that is an issue of 
fact, if must be accepted. No doubt two 
findings upon questions of pure fact must 
be accepted by this Board, but questions of 
the exfstence of an ancient custom are general- 
ly questions of mixed law and fact; the 
Judge first finding what were the things 
actually done in alleged pursuance of custom 
and then determining whether these facts 
so found satisfy the requirements of the law. 
“This latter is a question of law—not fact. 
The second answeris that neither of these 
Judges has found that any ancient custom 
such as modifies the law existed in this 
locality. The Munsif sets out, at page 
212 of the record, the finding he arrived at 
in these words:— 

“I must find that for avery long time 
permanent leases of temple land are being 
granted, and that the alienees are in undis- 
puted possession thereof.” 

The Subordinate Judge, at page 230, 
states his findingin these words:— i 


“If custom were needed to justify sach a 
grant, the District Munsif has found upon 
the evidence (and I agreein his finding) tha 
such local usage does odtaiu in the village 
in question. The custom is perfectly reason- 
able and is not opposed. to public policy.” 

There could scarcely be a more glaring 
instance of the misapplication of the word 
custom, or a more remarkable instance of 
forgetfulness of essentials of a custcm which 
modifies the ordinary law. 

Their Lordships are clearly of opinion on 
all the points raised that the decision appeal- 
ed from was right and should be affirmed 
and this appeal be dismissed, and they will 
humbly address His Majesty accordingly. 

The appellants must pay the costs here and 
below. 

Appeal dismissed, 

Solicitor for the Appellants: Mr. Douglas 
Grant. 

Solicitors for the Respondents: 
Chapman, Walker and Shephard. 


Messrs. 


ALLAHABAD HIGH COURT, 
OCivit Revision No, 239 or 1916. 
April 4, 1917, 

Present:— Justice Sir George Knox, KT. 

SARASTI PRASAD—Joupament-DEBTOR 

— PETITIONER 
VETSUS 
Tas PEOPLE’S INDUSTRIAL BANK, Lro, 
— DECREE-BOLDER— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 839—Trans- 
fer of decree —Haxecution—Concurrent execution, whether 
permissible, 

Where a decree has been transferred to another 
Court for execution, concurrent execution of it is 
permissible [p. 780, col 2 ] 

Maharajah of Bobbili v. Narasaraju Peda Baliara, 
36 Ind. Cas. 682; 31 M. L. J. 300; 18 Bom. L. R. 909: 
39 M.640; 14 A. L. J. 1129; 20 M. L. T. 472; 24 C. L. 
J.478; 4 L. W. 558 (1916) 2 M. W. N. 541; 21 0. W, 
N. 162; 1 P.L. W. 26 (P. C.), distinguished. 

Civil revision from an order of the Judge 
of the Court of Small Causes, Allahabad, 
dated the 20th July 1916. 

Mr. Kanhaiya Lal, for the Petitioner. 

Mr. A. H. O. Hamilion, for the Opposite 
Party. 

- JUDGMENT.—This revision arises out of 


, à decree passed by the Judge of Small Cause 
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Court, Allahadad, dated the 20th July 1916. 
The decree wan passed against one Sarasti 
Prasad on the 28th of May 1911. The 
firat application for execution was made 
on the 5th of September 1911. The 
second apovlication.for execution was made 
on the 30th of March 1914, and this 
was anapplication for transmission of the 
decree for execution to Gaya. The third 
application was made on the 28th of March 
1916. Sarasti Prasad, the judgment-debtor, 
raised two objections. The first was that the 
deeree having heen transmitted to Gaya for 
exeoution, execution in the Allahabad Court 
was illegal and the second was that the pre- 
sent application for execution is time-barred. 

The learned Vakil who appears for 
Sarasti Prasad contended that the present 
application, 2.6, the third application was 
time-barred. The ground on which he based 
his contention was that the second application, 
dated the 30th March 1914, was not an 
application in accordance with law. Aceord- 
ing to him concurrent execution of the decrea 
was not justified by the Code. There is 
abundant authority to shew that concurrent 
execution of decrees was recoginsed by the 
previous Codes or at any rate was legal, and 
the only authority cited to me is the case of 
Maharajah of Bobbilt v. Narasaraju Peda Balara 
(1). That case deals with a totally different 
question and has nothing to do with the 
question whether concurrent execution of 
decrees is or is not allowed by the present 
Code or on the further question as to whether, 
when the decree has been transferred for 
execution to another Court, no further 
action can be taken in the Court whioh 
passed the decree or which transferred the 
decree until the certificate comes from the 
Court to which the decree has been transfer- 
red, reciting satisfaction or non-satisfaction, 
At onetime I held the view that concurrent 
jurisdiction was not intended by law, but I 
was overruled by the other Judges of the 
Court sitting with me who held that con- 
current execution of decrees was permitted by 
law. The Jearned Vakil does not seem to 
have taken the trouble to look up the rulings 
of this Court and to exhaust them. However, 


(1) BE Ind. Cas. 682; 81 M. L. J. 300; 18 Bom. L. R. 
£09: 39 M. 640; 14 A. L. J. 1129; 20 M, L. T. 472: 24 
C. L.J, 478: 4 L. W. E58; (3916) 2 M, W. N. 541; 81 


F; W. N, 162; 1 P. L, W, 26 (P; O4). 
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this Court is in harmony with the other 
Courts and holds that concurrent execution of 
decrees 18 permissible. 

The next plea taken is that the application 
dated the 30th March 1914 already referred 
to was not and «ould not be treated as a 
step in execution. The argument in support 
of this is that the application is signed not by 
the decree-holder 2. e. The People’s Industrial 
Bank, Limited, nor by the Liquidator. The 
Company had, so it was said, by 1914 
gone into liquidation, it is signed by some 
one else and I was asked fo infer that 
the some one else was not acquafnted 
with the facts of the case. On my ask- 
ing for authority for this I was re- 
ferred to no authority either in fact or in 
law. Then it was further urged that the 
application should have been by the Liquida- 
tor and that the words “in liquidation” 
should have been added, the absence of 
these words removed the step from being a 
step in execution. No authority was given me 
for this proposition. The step was intended 
to be undoubtedly a step in execution and the 
lower Court held that though there bad been 
a mistake it was a bona fide mistake. I 
notice that when this application for revision 
was admitted and the file sent for, the ques- 
tion upon which the Judgedid admit it was, 
whether execution can proceed in the Court 
from which the decree has been transferred. 
This point has been set at rest. I see no 
sause to interfere and dismiss the application 
with costs, 


Application dismissed. 


ALLAHABAD HIGH COURT. 
Frest Crvin Appear No. 186 or 1915, 
February 23, 1917. 
Fresent:--Mr. Juatice Piggott and 
Mr, Justice Walsh. 

Musammat KULSUM FATMA—Pramntirr—~ 
APPELLANT 
versus 
Saiyed ALI AKBAR AND oTrHERS— 


Derenpants—-RESPONDENTS, 
Civil Procedure Code (Act F of 1808), Sch. II, paras, 
14, 15, 16, 20, 21—Arbitration-—Award—Private 
° 1eference—Adjerrr norte by Court for obtaining erli 
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trator’s award, effect of—Decree in accordance with 
award—Appeal, maintainability of. 

The parties toa case expressly informed the Court 
that they had referred the case to a certain arbitrator 
and asked the Court over and over again to grant 
time for the preparation and submission of that 
arbitrator’s award. On receipt of the award and 
after hearing certain objections the plaintiff's claim 
ng decreed in terms ofthe award. On an appeal 
against the decree on grounds other than that the 
decree was in excess of or notin accordance with 
the award: 

Held, that no appeal lay against the decree, inas- 
much as the orders passed by the Court upon the 
various applications for adjeurnmert smounted in 
substance toa reference of the dispute between the 
parties by the Court to the decision of the arbitrator. 
[p. 78%, col. 2; p. 734, col. 1.] 

Pragdas v. Girdhardas, 26 B. 76; 3 Bom. L. R. 431; 
Vyankatesh Mahadev v. Ramchandra Krishno, 24 Tnd. 
Cas. 46; 38 B, 687: 16 Bom. L. R. 653; Venkatachellam 
Redi v. Rungiah Reddi, 12 Ind. Cas. 872; 36 M. 853; 
10 M. L. T. 248; 21 M. L. Æ 990; (1911) 2 M. W.N. 
249, distinguished. 

Iutawan Kubar v. Lachiyo, 21 Ind. Cas. 989: 36 A. 
69; 12 A. L. J. 57; Ghulam Khan v. Muhammad Hassan, 
29 C. 167: 29 I. A. 51; 12 M. L. 17.77; 4 Bom. L. R. 
161: 6 ©. W, N, 226: 25 P. R. 1909: 8 Sar P. C. J. 154; 
Shama Sundram Iyer v. Abdul Latif, 210. 61; 40. 
W. N. 92; 14 Ind. Dec. (x. s.) 41, referred to. 

Nidamarthi Krishnamoorthy v. Garigipartt Ganapa- 
tilingam, 84 Ind. Cas. 741; 3 L. W. 875, relied upon, 

Firat appeal from the decision of the 
Third Additional Subordinate Judge, Aligarh, 
dated the 16th March 1915. 

The Hon’ble Mr. B. E O'Conor (with him 
the Hon’ble Mr. Moti Lal Nehru), for the 
Appellant. 

The Hon’ble Mr. Narain Prasad (with 
him the Hon’ble Dr. Sundar Lal and Dr. S. 


M. Sulaiman), for the Respondents. 


f JUDGMENT, i 


Picaorr, J.—This is an appeal from a 
decree of the Third Additional Subordinate 
Judge of Aligarh in an original suit. That 
deeree purports to be passed on the basis 
of an award and there is no suggestion in 
any of the plens in the memorandum of 
appeal that the decree is in excess of or 
not in accordance with the award. <A 
preliminary objection is taken on behalf of 
the respondents that no appeal lies, or 
more strictly speaking, that the appeal 
cannot be heard on any of the pleas taken 
in the memorandum of appeal before us. 


The facts essential to the determination 
of this point seem to be the following:— 
The amit in the Court below was filed on 
the llth of September 1913. There was 
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defendants. The Court fixed the 14th of 


November 1913 for settlement of isaues. 


-On that date the Court took note of te 


fact that three of the defendants, namely, 
defendants Nos. 1, 2 and 3 (there is a 
clerical error on this point im the pro- 
ceedings of the Court below, but the facts 
are beyond question as above stated) were 
absent and unrepresented. It passed an 
order to the effect that the case would proceed 
ex parte against these defendants. Thea 
plaintiff and deferdant No. 4 Mustafai 
Pegam appeared hefore the Court hy pro- 
perly instructed Covneel and an application 
was then put in on behalf of the plaintiff 
by a Vaki) duly engaged on her behalf, to 
the effect that negotiations were going on 
for the arrangement of a compromise and 
asking that the case be adjourned for that 
purpose. Counsel representing defendant 
No. 4 concurred in this application and an 
order of adjournment was passed. The case 
came up again on the 20th of December 
1913. On that date an application was 
made whieh is the important document for 
consideration in the matter now before us. 
It is printed on page 7 of the paper-book. 
The application was presented on behalf of 
defendant No. 4 by her. general attorney. 
Jt is to the effect that Mr. W. S, Marris, 
Collector of Aligarh, has been appointed 
as arbitrator to determine tha questions 
raised in the snit by agreement between the 
plaintiff and the aforesaid contesting de- 
fendant. The Oourt is informed that the 
said arbitrator has consented to aet and 
is “making inquiries”, though he has not 
yet prepared any award. The prayer is 
that the case may be adjourned till the 
award is given. This application was 
endorsed by Mr. M. R. Kadri, Barrister- 
at-law, appearing on behalf of the plaintiff, 
and the adjournment asked for was granted 
acoordingly. On subsequent dates six more 
applications were made, all on behalf of the 
plaintiff either by Mr. Kadri or by Mr. 
S. Abdullah, a Pleader engaged on her 
behalf. These applications were all for 
further adjournments of the hearing, on the 
ground that the arbitration proceedings were 
going on before Mr. Marris and that his 
award might be expected shortly, On each 
occasion the Court granted the application 


“for adjournment, fixing a further date on 


8 single plaintiff and there were fop which the pase was to come up for orders. » 
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On the lsh of May 1914 the Court decided 
to communicate direct with the arbitrator 


apd caused a letterto be addressed to him, 


asking him to state how soon he hoped to 
be able to complete the arbitration pro- 
ceedings, at the same time ordering the case 
to be put up again on the 2nd of June 
1914, Onthat date the Court was inform- 
ed that the arbitration enquiries bad been 
completed and that an award might be 
expected very shortly. As a matter of fact 
an award was made by Mr. Marris and 
was duly registered on the 24th of June 
1914. It is to be observed, though the fact 
ig not essential, that the absent defendants 
Nos. 1, 2 and 3 had in the meantime 
petitioned. Mr, Marris, expressing their 
agreement that his award should determine 
the litigation. On the llth of July 1914 
defendant No. 4 asked that a copy of this 
award might be filed and made a judgment 
of the Court. Upon this objection was 
taken by the plaintiff on a variety of 
grounds, and an order was passed, which 
is not on the printed book, but which seems 
to be of considerable importance. It is 
daied the Lith of August 1914, and its 
importance lies in the fact that it was passed 
by the Subordinate Judge who had hitherto 
heen in charge of the case, whereas the 
decision under appeal was passed later on 
by his successor in office. In this order it 
is noted that the objection taken by the 
plaintiff ig tothe effect that the arbitration 
in question could not be treated as an 
arbitration upon a reference made by the 
Court, within the meaning of the first 16 
paragraphs of the Second Schedule to the 
Civil Procedure Code, but ought to be dealt 
with as an award in a matter referred to 
arbitration, without the intervention of a 
Cour!, within the meaning of paragraph 20 of 
the same Schedule. With regard to this plea, 
the learned Subordinate Judge seems to have 
taken up the position that it did not really 
matter whether the question before him was 
one of passing judgment and decree under 
paragraph 16, or under paragraph 21 of the 
Schedule, In either case he has to deal with 
an award actually before the Court to which 
the plaintiff has taken a number cf objections 
ef the kind referred in paragraphs 14 
and 15 of the Schedule. It was incumbent 
on the Court in any event to adjudicate upon, 
these objections, and the Court proceeded 
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to fix a date for enquiring into and, adjudicat- 


ing upon the same. Formal issues were 
drawn up and a date fixed for their 
determination. The matter eventually 


came up for decision before the successor 
of the learned Subordinate Judge who had 
passed that order and had framed the six 
issues. That officer seems ta have been some- 
what puzzled by the position of affiairs and 
inclined to take a different view from that 
taken by ‘his predecessor. Upon an issne 
which has been somewhat inaccurately framed, 
he went into the question whether the award 
which he was asked to make a deeras of 
Court could be regarded as an award filed 
under either the earlier or the later por- 
tion of the Second Sshedule to the Civil 
Procedure Code. The desision at which he 
seems to have arrived is that if is not 
material definitely to determine this ques- 
tion. He says that whether this be so or 
not, the agreement come to between the 
parties to refer the matter to arbitration, 
read together with the arbitrator’s award, 
amounts at least to an adjustment of the 
suit by a lawful agreement, within the 
meaning of Order XXII, rule 3, of the 
Civil Procedure Code. In order to decide 
whether, as a matter of fact, the suit had 
been so adjusted it was necessary for the 
Court to determine the very same questions 
which would have to be determined in order 
to decide whether the award itself was 
binding, or was open to objection under 
paragraphs 14 and 15 of the Secord Schedule 
to the Civil Procedure Code. The Court 
below accordingly went on to considerethese 
points and having found on every paint in 
favour of the defendant, that is to say, against 
the objections taken by the plaintiff to the 
validity of the award, it ordered that the 
plaintiff's elaim he decreed in terms of the 
award dated the 24th of June 1914 made 
by Mr, W. S. Marris. 

Now that the matter has heen brought 


before us in appeal, it is necessary for 
us to determine whether, as a matter of 
fact, this was an award to which the 


provisions of the Second Schedule to the 
Code of Civil Procedure applied, or not. 
It is impossible for us to put aside this 
question as indifferent, because we have to 
determine whether or not an appeal lies. 
If the question were one under Order XXIII, 


rule 3, Civil Procedure Code, an appeal would 
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lie against the order recording the terms 
of the award as an agreement or compro- 
mise disposing cf the suit [vide Order XLIIT, 
1 (m) of the Civil Procedure Code]. If, 
on the other hand, what we have before us 
a judgment in the terms of an award passed 
either under paragraph 16 or under para- 
graph 21 of the Schedule, and it is to be 
noticed that the appeal before us is in terms 
an appeal against the decree and not an appeal 
against any order which resulted eventually in 
the said decree, then nolappeal lies against the 
decree on any of the grounds taken in the 
memorandum of appeal now before us. The 
conclusion we have come to is that there was 
in this matter, having regard to the substance 
rather than to the form, a reference to 
arbitration by the Court under the earlier 
paragraphs of the Second Schedule to the 
Civil Procedure Code. The parties did not 
merely ask the Court to adjourn the suit, and 
to keepon adjourning it, onthe ground that 
they were trying to arrive at a compromise 
and had a fair prospect of doing so, but 
they expressly informed the Court that they 
had referred the case to a certain arbitrator, 
and they asked the Court over and over again 
to give time for tbe preparation and ‘sub- 
mission of that arbitrator’s award. Over 
and over again, when these applications for 
adjournment were made, the Court could have 
rejected any one of them. It could have 
taken action under paragraph 8 of the 
Sesond Sshedule io the Civil Procedure Code, 
taking note of the fact that no award had 
been received within the date fixed for 
the matter to come up before the Court for 
orders .and have passed an order guperseding 
the arbitration and deciding to proceed 
with the trial of the suit itself. Every time 
that the Court granted an adjournment 
under these circumstances it was in sub- 
stance fixing a further date within which 
Mr. Marris was to make his award on the 
arbitration. - 


We ought perhaps to notice the cases 
which are principally relied upon on be- 
half of the appellant as supporting a con- 
trary view. It was beld ina case somewhat 
similar to the present, Pragdas v. Girdhardas 
(1), that it was open to the Court to treat 
an award arrived at upon an arbitration 


commenced after the institution of the suit 
(1) 26 B. 76; 3 Bom. L. R. 431 
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a3 an adjustment of the suit under the 
provisions of Order XXIII of, the Civil 
Procedure Code. This is obviously not quite 
the point now before us. The case gf 
Tyankatesh Mahadev vy. Ramchandra Krishna 
(2) seems in general principle rather against 
the plaintiff’s contention than otherwise. 
At any rate it has no direct bearing on 
the case now before us, because the facts 
there were the precise opposite to those 
with which we have to deal. An appli- 
cation was made to the Court to adjourn 
the suit in order to give the parties time 
to refer the question to arbitration, but 
the Court refused to adjourn and insisted 
upon proceeding with the trial of the suit. 
It was held that the Court had jurisdic- 
it certainly had. In 
Venkatachellam Reddi v. Rungiah Reddi (3) 
the decision is only authority for the propo- 
sition that paragraph 17 of the Second 
Schedule to the Civil Procedure Code would 
not apply to the facts now before us. There 
is no suggestion that they do so apply. 
The question is whether paragraphs 1 to 
16 apply, or in the alternative paragraphs 
20 and 21. 


On the other side we may refer to two 
or three cases. The case of Lutawan Kubar 
v. Lachiya (4) may be noticed, merely as 
the final decision of this Court on the 
question of the appealability of a decree 
passed upon an award. In Ghulam Khan 
v. Muhammad Hassan (5) their Lordships 
of the Privy Council have laid down the 
general principles governing references to 
arbitration and decrees passed thereon. In 
Nidamarthi Krishnamoorthy v. Garigiparté 
Ganapatilingam (6) the learned Judges of 
the Madras High Court had to deal with 
a case the facts of which were very similar 
to those now before us. If that case was 
rightly decided, and we think it was, it 
can scarcely be denied that in the present 
ease the orders passed by the Qourt upon 
the various applications for adjournment 


(2) 27 Ind. Cas. 46; 38 B. 687; 16 Bom. L. B, 633. 

(3) 12 Ind. Cas. 872; 36 M. 353; 10 M. L. T 
243; 21 M. L, J. 990; (1911) 2M. W. N. 249. 

(4) 21 Ind. Cas. 939; 36 A. G3; 12 A. L. J, 57. 

(5) 29 C. 167; 29 L A. 5l; 12 M. L, J. 7%; 4 Bom. 
L. R. 161; 6 C. W. N. 226; 23 P. R. 1902; 8 Sar. P. C, 
J. 154, 

(6) 34 Ind, Oas. 741: 3 Da W. 375. 
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amounted in substance toa reference of tha 
dispute as between the plaintiff and the 
contesting defendant to the decision of 
Mer. Marris as arbitrator. 
We may note another 


case = [| Shama 


Sundram Iyer v. Abdul Latif (7)] in which . 


it was held that in section 506 of the 
old Code (Act XIV of 1882), which is 
now paragraph 1 of the. Second Schedule 
to the present Civil Procedure Code (Act 
V of 1908), the direction that the parties 
desiring a matter to be referred to arbitra- 
tion must make their application to the 
Court in writing, is merely mandatory, 
and that a reference to arbitration made 
upon an oral application is not necessarily 
void. Now the irregularity of admitting 
an oral application seems to be at least 
as serious as, if not more serious than, 
any irregularity in the procedure of the 
Court below in dealing with the question 
of the reference to Mr. Marris which has 


been brought to our notice upon this 
record. 

One point more may perhaps with 
advantage be noted. It seems impossible 


to deny that, even if this was not what 
we think it was, viz., a reference to arbitra- 
tion made under the order of the Court, 
it was at least a matter referred to arbitra- 
tion without the intervention of the Court, 
within the meaning of paragraph -20 of 
the Second Schedule to the Civil Procedure 
Code. lf the desision of Mr. Marris were 
treated as having been arrived at on a 
reference to arbitration made under the 
terms of the above paragraph, the only 
result, so far as the case now before us 
is concerned, would he that an appeal 
would have lain against the order of the 
Court below diresting the award to be 
filed. In view of the course which the 
proceedings took in the Court below, it is 
perhaps a little difficult to say which of 
the various orders passed in that Court 
could be regarded as the final order 
directing this award to be filed within 
the meaning of that paragraph. But at 
any rate there is no appeal now before 
us against any such order, the appeal is 
simply against the decree. The contention 
that this appeal cannot be maintained on 
the grounds taken in the memorandum of 


(7) 27 O. 61; 4 g, W. N, 92; 14 Ind, Des. (N. &,) 41, e 
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appeal seams to be well founded, and we 
must dismiss it with costs, including in 
this Court fees on the higher seale. 

Warsa, J.—I think the able arguments 
addressed to us by Mr. O’Conor are answered 
simple principle 
of law that parties must be bound by 
their acts and conduet in proceedings in 
Court. Whatever may be said about other 
parties to this suit, it seems to me that 
the plaintiff represented by a leading 
Advocate, it appears, in the Court below 
from first to last went out of her way im 
every step she took to treat the proceeding 
as an ordinary reference to arbitration 
under the order of the Court, although 
no formal application for an order was son- 
sidered necessary by the two legal gentlemen 
engaged and no formal order was drawn 
up. I am perfectly satisfied that the point 
now taken is an after thought. It never 
occurred to anybody in the case who 
represented the plaintiff from first to last 
that the proceeding before Mr. Marris 
was an arrangement to compromise the 
suit by the agreement of the parties 
within the meaning of Order XXIII, rule 
3. Abundant proof is afforded of the view 
which I take about that by one of the 
objections which the plaintiff 
filed tothe award in paragraph21. She said: | 
“The statements caused to be written by 
the Counsel for-the plaintiff in connection 
with the arbitration may be the result of 
the instruction of the perokars who took 
proceedings relating to the arbitration 
award in good faith but under personal 
fear.” That is not a possible contention 
on behalf of a person who alleges that he 
is entering into arrangement by way of 
compromise. Ít is only applicable to a 
disputed suit before an arbitrator. I agree 
with every word which Mr. Justice Piggott 
has said. 

By rue Court.—The order of the Court 
is that this appeal is dismissed with costs, 
including in this Court fees on the higher 
soale, : 


Appeal dismissed., 
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THAKAR SINGH Y., NABI BAKHSE. 


PUNJAB CHIEF COURT. 
Seconp Crvitn Appea No. 3221 or 1916. 

April 11, 1917, 

< Present:—~Mr, Justice Chevis. 

THAKAR SINGH AND OTSERS— DEFENDANTS 
—~ Å PPELLANTS 
Versus 
NABI BAKHSH AND OTHERS—PLAINTIFES, 
SANDHI KHAN—Dszrenpantr— 


RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), s. 25—“Fized in 
good faith or paid,” meaning of-—-Paying more than 
market-value to deter pre-emptors, whether permissible, 

The words “in good faith” in section 25 of the Punjab 
Pre-eamption Act of 1918 donot cover the word 
“paid”, so that where full payment is proved, the 
question of good faith is immaterial. 

It is open toa purchaser, as the law now stands, 
to pay more than the market-value of the property 
purchased simply in order to deter pre-emptors.: 

Lachhman Das v. Dyal Das, 14 Ind. Cas. 558; 114 
P. R. 1912; 198 P. W. R. 1912, referred to. 


Second appeal from’ the decree of the 
District Judge, Jullundur, dated the lith 
October 1916, varying that of the Munsif, 
Ist class, Jullundur, dated the 12th Octobér 
1915, decreeing the claim on payment of 
Rs. 655. 

Bakhshi Tek Chand, for the Appellants. 

Mr. Badr-ud Din Kureshi, for the Respond- 
ents. 


JUDGMENT,—The only dispute in this 
case is as to the sum which plaintiffs shoald 
pay to pre-empt; their right to pre-empt has 
never been denied. : 

The price mentioned in the sale-deed 

is Rs, 655. The items making up this sum 
are given inthe first Courts judgment. 
The “first Court held payment of all items to 
be proved,and gave a decree on payment of 
Rs, 655, ordering too that plaintiffs should 
pay costs. 

The learned District Judge after noting 
down arguments writes, “in my opinion items 
3 and 4 are open to serious doubts.” What 
the doubts are he does not tell us. He goes 
on to talk about the Courts being no match 
for the ingenuity of the modern land 
speculator and so on, and winds up by saying 
that he holds that the price mentioned in the 
deed was not ‘fixed and paid in good faith.” 
So the District Judge gave a decree on 
payment of Rs, 300, which he held to be the 
market-value. 

The words inthe old Act (see section 22 


_of Act II of 1905) were “paid or fixed in. 
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good faith,” which left it not quite clear 
whether the words “in good faith” applied 
both to payment and fixing or only to 
fixing. In Lackhman Das v. Dyal Das (19 
the view taken was that the section meant 
paid in good faith or fixed in good faith.” 
But the order of the words has now been 
altered, and in section 25 of the present Act 
we read, fixed in good faith or paid.” The 
meaning of this is quite clear, and it cannot 
possibly be argued that the words “in good 
faith” cover the word “paid” as well as 
“fixed.” So if we find that the price was 
paid we need not go further. I take it that 
a man can say, whatever the market-value 
may be I have paid the fullsum mentioned 
in the sale-deed, so the pre-emptor must pay 
_me that sum.” Orhe may say, “I have not 
yet been able io pay the full sum, but the 
price was fixed in good faith.’ But, of 
course, if he wishes to rely on payment it must 
bea real payment; e. g., to pay the money 
before the Sub-Registrar and to take back 
a part afterwards would not be payment, 
Provided that full payment is proved I hold 
that the question of good faith is immaterial 
asthe law now stands. I am of opinion 
that itis open to a man, as the law now 
stands, to pay more than the market-value 
simply in order to deter pre-emptors. 

It is’ urged that the District Judge has 
found that the full price was not paid, and 
that this isa finding of fact. All that the 
District Judge has found, however, is that 
the price was not “fixed and paid in 
good faith.” As to payment alone he 
records no finding beyond expressing some 
unspecified doubts as to two items, 

The first Court has dealt fully with all 
the items, and given a decision which seems 
to me sound and thoroughly warranted by the 
evidence. 

I hold that the price was paid in good 
faith. I accept this appeal and alter the 
decree to one for possession on payment 
into Court of Rs. 655 plus costs of the 
appellants in all Courts by the 1lth May 
1917, in defaulé of such payment the suit 
will stand dismissed with costs throughout. 


Appeal accepted. 
io 14 Ind. Cas. 668; 114 P. R. 1912; 198 P, W. R, 
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HARI PRASAD LAL Y. DAMAR SINGH, 


PATNA HIGH COURT, 
Seconp Civit Appaau No. 174 or 1916. 
March 7, 1917. 
e Present: ~Mr. Justice Chapman and 
Mr. Justice Atkinson. 
Rai HARI PRASAD LAL—P tatstirr— 
APPELLANT 
versus 
DAMAR SINGH AND otazrs—Derenpants 


— RESPONDENTS. 

Bengal Tenancy Act (VIIL B, C. of 1885), ss. 178 (8) 
(h), 67, applicability of--Landlord and tenant — Agree- 
ment to pay arrears of rent-—Mortgage of tenancy as 
security for payment—Interest, agreement to pay, validity 


The defendants owed the plaintiff a certain sum of 
Money as arrears of rentin respect of two holdings 
for the previous four years. They came to an agree- 
ment with the latter that the arrears would be paid 
off in six instalments, and that if defanlt was made 
inthe payment of two successive jnstalments the 

- plaintiff would have the right to realise the whole 
amount due with interest af 2 per cent. per mensem 
from the date of the bond. As security for payment 
in this manner the defendants mortgaged certain land 
which they held as ratyats of the plaintiff: 

Held, that the parties to the mortgage ceased to be 
inthe relationship of landlord and tenant and became 
mortgagor and mortgagee and that, therefore, sections 
178 (8) (4) and 67 of the Bengal Tenancy Act, which 
fix only a certain rate of interest in contracts between 
landlord and tenant, had no application to the agree- 
ment $o pay interest contained in the bond. [p. 736, 
col, 2. 

Appeal from a decision of the District 
, Judge, Gaya. 

Mr, Kulwant Sahai, for the Appellant. 

Mr. Rajendra Prasad, for the Respondents. 

JUDGMENT. 

CHAPMAN, J.—Upon the facts found by tbe 
Courts below, the question which we have 
to decide falls within a narrow compass. 
In November 1910, the defendants owed 
the plaintiff a sum of Rs. 3812-6-0 for 
arrears of rent in respect of two holdings 
for the previous four years. The defend- 
ants thereupon came to an agreement 
with the plaintiff that these arrears 
might be paid in six instalments, and that 
if default were made in the payment of 
two successive instalments, the plaintiff 
“would have the right to realize the whole 
amount dne with interest at 2 per cent. 
per mensem from the date of the bond. 
As security for payment in this manner 
the defendants mortgaged 10 bigkas of 
land which they held as ratyats of the 
plaintif. The presant suit was instituted 
upon this mortgage-bond and was decreed 
in a modified form by the Munsif. Or 
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appeal, the learned District Judge has 
held that the mortgage-bond was void, 
being in contravention of section 178 (3) (A) 
of the Bengal Tenancy Act, and he dis- 
missed the suit. Section 178 (3) (A) of the 
Bengal Tenancy Act provides that nothing 
In any contract made between landlord 
and tenant after the passing of the Act 
shall afecb the provisions of ‘seetion 67 
relating to the interest payable on arrears 
of rent. Section 67 is to the effect that 
arrears of rent shall bear simple in- 
terest at the rate of 123 per cent. per 
annum from the expiration of that quarter 
of the agricultural year in which*® the 
instalment falls due to the date of the 
payment or of the institution of the suit, 
whichever date is earlier, The object 
of section 67, therefore, clearly is to 
provide that in a suit for rent the 
decree shall grant interest at the rate 
of 123 per cent. per annum as provided 
in that section; and section 178 (3) (A), there- 
fore, means that a landlord and tenant 
should not be permitted to make any 
contract that in the event of a suit being 
brought for arrears of rent interest shall 
be payable at either a higher or a lower 
rate than 123 percent. The contract in 
the present case was not contemplating a 
suit for rent. Therefore it does not fall 
within the provisions of the Bengal Tenancy 
Act above referred to, if lam right in my 
interpretation of them. These provisions 
are ordinarily resorted to by tenants by way 
of relief from contrasts with their Jandlords 
as to the terma upon which they shall hold 
their tenancy. The provisions wer& not 
intended in the first instanes to apply to 
any other classes of cases. The present is 
not a case of contract betweena tenant and 


‘landlord as to the terms upon which the 


tenancy was to be held. It does not, there- 
fore, appear to me to come within the spirit 
of the provisions upon which the learned 
District Judge relied. I am further of 
opinion that the parties to this contract 
ceased to be in the relationship of landlord 
and tenant; it was a case merely of an 
arrangement for the payment of a debt by 
the defendants to the plaintiff. It estab- 
lished a new relationship between the parties 
—a new contract under which the parties 
became mortgagor and mortgagee and ceased 
to be landlord nnd “tenant, Iam, therefore, 
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of opinion that the léarned District Judge 
fell into an error in applying the provisions 
of the Bengal Tenancy Act to this case and 
I would accordingly set aside the judgment 
and decree of the learned Distriet Judge and 
restore that of the original Court. 

- The appellant is entitled to his costs. 

` Atkinson, J.—I concur, 
Appeal accepted, 


PATNA HIGH COURT. 
Civic MISCELLANEOUS Appgan No. 184 
or 1915. 
January 17, 1917. 
‘Present:—Sir Edward Charm ier. Kr., Chief 
' Justice, and Mr. Justice Sharfuddin. 
CHATTERPAT SINGH-—-JUDGMENT-DEBTOR 
— APPELLANT 
4 versus 


KIRAT CHAND SRIMAL AND otsaers—~ 


DECREE-HOLDERS — RESPONDENTS. 

Civil Procedure Qode (Act V of 1908), ss. 39, 24, 
O. Il, r, 6—~—Ewecution—Tronsfer of decree—Court, 
power of-—Rent and money-decree — Execution of deeree 
as rent-decree, whether bars execution as money-decree. 

A. decree cannot be ‘transferred to another Court 
for execution for a limited purpose only,e.g, to 
enable the decree-holder to share iu the rateable 
distribution of the proceeds of a sale held by 
another Court. [p. 738, col. 1.} 

Whoro a whole case for execution, as distinguished 
from the decree to be executed, is transferred by a 
District Judge under section 24 of the Code of Civil 


Procedure, the Court to which the case is transferred | 


has jurisdiction to execute it. [p. 738, col. 2.] 

A decrée-holder who has once applied to execute 
a decree as a rent-decree, seeking to bring the tenure 
to sale, is not debarred from executing it as a money- 


decreo if the decree is ultimately | held to bea money." 


decree. [p. 788, col. 2; p: 739, col. 1.] 

Appeal from a‘decision of the Subordi- 
nate Judge, Purnea, dated the 8th March 
1915. 

Messrs. Krishna Sahay, Sushil Madhub 
Mullick and Mritunjay Lal, for the Appel- 
lant. 

Messrs. P. K. Sen, Chandra Sekhar Banerjee 
and Haran Chandra Mitter, for the Re- 
spondents. 

‘ JUDGMENT, 

CHAMIER, C. J,—This is an appeal against 
an order of the Subordinate Judge of 
Purnea, dismissing certain objections taken 
by the appellant, judgment debtor, to the 
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execution of a decree held agkinst him 
by the decree-holders, ` respondents. The 


decree’ in execution was a decree for arrears’ 
of a tenure dated July- 10th, 1896, and 
was passed by the Calcutta High Court on its 
Appellate Side. In Angust 1897, an applica- 
tion for execution was presented in the Court 
of the District Judge who kad passed the 
original decree.’ That application proved in- 
fructuous. So also did an application pre- 
sented in August 1899. The orders of the 
Court striking off these applications maintain- 
ed an attachment which had been effected 
upon another application the date of which 
does not appear. On July 9th, 1608, the 
decree-holders applied for execution of the 
decree as if it was what is called in this 
Province a rent-decree, that is a decree 
of the kind described in section 65 ofthe 
Bengal Tenancy Act and section 15&B 
of the Bengal Tenancy Act, A decree for 
arrears of rent which is not governed by 
or does not fall within these sections 
is called a money-decree and not a rent- 
decree, and in this judgment when I speak of 
a rent-decree I mean a rent-decree as that 
expression is understood in this Province. 
The decree-holders in their application of 
July 9th, 1908, applied for the attachment of 
the tenure and at the same time for issue of 
a proclamation of sale, as they were 
entitled to do under section 163 of the 
Bengal Tenaney Act, if the decree was a 
rent-decres. The Court ordered the tenure 
to be attached and further directed the 
preparation of a sale proclamation. In 
December 19099, the sale of the tenure 
was stayed by order'‘of the High Court 
passed in a suit brought by a dar-patni. 
dar of the property. ‘In January 1910, 
the District Judge made au order giving 
effect to the High Courts order of stay 
of the sale, At ‘that time it had been 
held by the Calcutta High Court: in the 
ease of Maharaj Bahadur Singh vy. Forbes 
(1) that the decree now in - execution 
was a rent-decree, but on appeal their Lord- 
ships of the Privy Council in Arthur 
Henry Forbes v. Maharaj Bahadur Singh 
(2) reversed the decision of the High 


‘(1) 35 C. 787; 7 C. L. J. 652. 
(2) 23 Ind. Cas. 632; 18 C. W. N. 747; 15 M. L. T. 
380; (1914) M. W. N, 397; 12 A. L. J, 653; 27 M. L. J, 
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Court ande held that the decree was not 
a rent-decree. Their decision „is dated 
Alarch 4th, 1914. Shortly after the 
decision of their Lordships the appeal, in 
which an order had been made for stay 
of the sale, was disposed of by the Calcutta 
High Court and the decree-holders were 
free to proceed with the execution of the 
decree. Accordingly on November 23rd, 
1914, they put in a petition asking the 
Court to proceed with the execution and 
they asked for the issue of a fresh at- 
tachment of the property and a fresh 
proclamation of sale. That application was 
made to the Suberdinate Judge. It appears 
that on May 16th, 1912, the decree-holders 
had applied to the District Judge to 


transfer the case to the Subordinate 
Judge. The reason for that application 
appears from the application itself, wiz, 


that in execution of a decree held ky 
another person against the appellant some 
property was about to be sold and the present 
decree- holders, feeling donbtful whether 
they would be able to recover their de- 
mand by sale of the tenure, or from the 
judgment-debtor’s interest in the tenure, 
which they had attached, were anxious to 
share rateably in the proceeds of the pro- 
jected eale in the other suit. They, therefore, 
applied to the District Judge to transfer the 
case to the Snbordimate Judge and that was 
done, 

One of the points taken in this 
appeal is, that the Subordinate Judge had 
no jurisdiction to execute this decree. It 
is contended that the decree was 
transferred only for a limited purpose, viz, 
for the purpose of enabling the decree- 
holders to obtain a share in the 
proceeds of the sale which was abont to 
take place in another case. It is also con- 
tended-that the order itself shows that 
the District Judge intended to keep pend- 
ing in his Court the proceedings which 
had remained pending there for so long 
on account of the order for stay passed 
by the High Court. So far as I am aware, 
a decree cannot be transferred to another 
Court for execution for a limited purpose 
only. Either the decree is transferred or it 
is not transferred. lf itis transferred, the 
Court tc which it is transferred has power to 
execute the decree. Buta elose examination 
of , the application of May 16th, 1912, 
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and of the order of the Court passed: 
thereon satisfies me that -the District Judge: 
never intended to transfer the decree for exe-: 
cution in accordance with section 39 of 
the Code of Civil Procedure. What -he 
intended to do, and what he did, was ‘to 
transfer the whole case tothe Subordinate 
Judge under section 24 of the Code. That 
this view is correct is shown very clearly by 
various circumstances, The iirstis that no 
attempt was made by any one to comply with 
the procedure prescribed by Order KAT, rule 


-6, for the transfer of a decree for the purposes 


of execution. No copy of the decree was sent 
to the Subordinate Judge. No certificate was 


‘sent and no copy of any order for execution. 


What was sent was the whole file, and 
accordingly we find, nnder the order sheet 
immediately below the order of the District 
Judge transferring the case tothe Subordi- 
nate Judge, a series of orders passed by the 
Subordinate Judge. The application shows 
that the decree-holders were afraid that the 
further execution of the decree might be bar- 
red by limitation and they particularly asked 
the Court to treat their application as one 
made in continuation of the previous applica- 
tion for execution. Ithas at times been 
doubted whether a decree ean be executed at 
ope and the same time by two different 
Courts and it may well be that the decree-hol- 
ders thought that if they gave up their execu- 
tion proceedings in the Court of the Dis- 
trict Judge they would not beable to execute 
the decree in the Court of the Subordinate 
Judge. They, therefore, asked the District 
Judga to transfer the whole scase*to the 
Subordinate Judge and thatis what was done. ` 
It appears further that on a later date the’ 
District Judge refused. to re-transfer the. 
case to his own file. I am, therefore, satis- 
fied that there is no force in the con- 
tention that the Subordinate Judge had no 
jurisdiction to execute this decree. 

The only other contention that was 
seriously pressed upon us was that inasmuch - 
us the decree holders in the first instance 
took oub execution of the decree as if it 
was a rent-decree in execution of which 
they were entitled to bring to sale the 
tenure itself, they were not entitled, after 
that decree had been held not to be a 
rent-decree, to obtain further execution of 
the decree as if it was a money-decree. 


“It appears to me that the contention has 
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only to be stated in order to be rejected. 
The decree has not been executed but 
inasmuch as it has been held to be not a rent- 
decree within the meaning of the Bengal 
Tenancy Act, the decree-holders can only 
execute it as a money-deeree. They have 
asked the Court to issue a fresh attach- 
ment of the property and to prepare a 
fresh proclamation of sale and I am al- 
together unable to appreciate the contention 
that the decree-holders should not be 
allowed to do this. 

Thess were the only two points that 
were" pressed upon us. It was faintly sug- 
gested that on one occasion the Court had 
wrongly revived an application for execu- 
tion which had been dismissed for default. 
There appears to be nothing in this. The 
application was dismissed in consequence 
of the receipt of an order from the 
Caleatta High Court. That was wrongly 
supposed to be the desree of the High 
Court in the case in which an order had been 
made for stay of the sale. When the mistake 
wag diseovered the Court very properly re- 
stored to the pending file the application 
which had been dismissed, 

It was also faintly contended that the 
execution of the decree was barred by limita- 
tion. It is conceded, however, that there are 
no materials whatever on the present record 
on which it could be held that the further 
execution of the decree is barred by limita- 
tion. In fact the only foundation for the 
suggestion appears to be a remark made 
in a case which did not even arise out of 
the exécution of this decree. ` 
“In my opinion the order of the Subordinate 
Judge isclearly right and I would dismiss 
this appeal with costs. Hearing fee five gold 
mohurs. 

SHARFUDDIN, J,—I agree. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Letters Patent APPRAL No. 67 oF 1916. | 
February 24, 1917. 
Present:—Sic Henry Richards, Kr., 
Chief Justice, and Justice Sir 
P. C. Banerji, Kr. 

SHIBBA MAL AND ANOTHER— PL, ANTI PES 
APPELLANTS 
VErSusS 
NAURANG MAL “Danon 


RESPONDENT, 

Joint property—Oo-owners, rights 
interfering with joint property. 

One joint owner of private property has no right 
to do anything whick will make the joint property 
more exclusively his. Therefore, if one joint owner 
of a passage builds a balcony projecting over the 
passage, the other joint owner is entitled to sue for its 
removal. [p. 740, col. 2.) 


Appeal under section 10 of the Letters 
Patent from the following judgmeat of Mr, 
J ustice Walsh, dated the 26th of April 1916,— 

“This is a troublesome case; but I 
think the first Court took the right view 
in dismissing the suit. If the lane was 


ya ahh 
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public, the plaintiffs clearly sould only 
. succeed by showing special damage. The 
first Court found that it was; but the 


second Court has , reversed this finding. 
The lower Appellate. Court holds that it 
is the joint property of the parties to the 
suit, It is quite clear at any rate that 
this lane is a passage from the north 
ranning iu a southernly direction toa 
path which leads to a public road, and 
that if runs between the properties of 
the parties. It would appear te follow 
that if was intended to be used by the 
owners of the surrounding land as a 
way for themselves alone. 

It is said that there has been no parbi- 
tion. Of course it is absurd to talk of 
partition of a road. The parties being 
joint owners and having dedicated or set 
apart this portion of their property for 
use as a way, the question-arises whether, 
if one of them alters his house as in this 
case by erecting a balcony over the road, 
it is an infringement of the rights of the 
other although itdoes not interfere with the 
If the view which 1 
take about the legal. position is correct, 
there would be no encroachment even although 
the supports of the balcony were in the 


. soil itself. So long as there is no interference 
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with the passage and user of the way, it -Appellate. Court is that this piece of land 
seems to me there is no encroachment upon is the joint- property ‘of the parties. The 
e right of the plaintiffs. . Similarly so defendant has built a baleony from his 
long as there is no encroachment upon the house projecting over. a considerable 
soil itself, there is no trespass upon the width ‘of the passage. The plaintiff has 
right to property in the soil. It is said instituted the present suit for the removal of 
that the. right to property over the soil this balcony. The first Court held that the 
goes up as high as the sky according passage was a public way. and dismissed 
to one old maxim; but this contention, the plaintiff's suit on that ground, The 
although . sound, has no bearing upon the lower Appellate Court granted the plaintiff's 
alleged A PA ANANA with the right of claim in the main. In second appeal a 
‘way. Neither party cin at any time use learned Judge of this Court reversed the 
the surface otherwise than as a way, decreeof lower Appellate Court and restored 
without ‘the consent of the othér, but thedecree of the Court of first instance.” The 
the defendant is not doing so. . present appeal is against the decree of the 
At one time the plaintiffs alleged that learned “Judge. of this Court. It seems to 
there might- be “special damage if the ns that the view taken by the learned 
defendant or members of his family make Judge is not ‘correct. He seems to have 
‘water from the balcony. When that thought that just as a private individual 
happens, it will-be timə enough for the cannot: maintain a suit in respect of a 
plaintiffs to come to Court and to complain public -highway without showing special 
of the consequences. A further suggestion damage, so .alsoone of two joint owners 
was: made that the rain water fromthe of a piece of land which bas been used 
eaves of the balcony would fall upon pas-. as. a passage cannot maintain a suit, unless 
sers-by, If there were any danger of he. can show that the right of passage 
“that, the plaintiffs have the remedy in has ‘been substantially interfered with. 
their own hands by walking under the The reason why a private individual can- 
balcony instead of under, the eaves, If not maintain a snit in respect of public 
drippings from the balcony should render property is because the property does not 
the road founderous, the plaintiffs can belong to the private individual. But one 
compel the defendant to restore the way to- joint owner of private property has no 
its former condition. Bnt.a suit of that right to do anything which will make 
kind cannot be maintained until actual: the joint -property more exclusively his, 
damage is created. . In. my view the plaint- If cannot fora moment be disputed that if 
` iffs have failed to show any legal wrong the land, instead of being used as-a 
committed by the-defendant. _Hven if they passage, had been left waste the defendant 
had succeeded, I should have held that would not have been entitled to hate built 
it was not a case for granting an injunc- a balcony projecting over the land. In 
tion at all, but that it was of such a trifling -our opinion, -the fact that the land was 
and technical, nature that it would’ be the .-used as a passage can make no difference 
duty of the Court to award the plaintiffs whatever. We allow the appeal, set aside 
nominal damages in satisfaction of their the decree of the learned Judge of this 
cause of, action, This appeal must be Court and restore the decree of the lower 
allowed and. the suit dismissed -with costs Appellate Court with costs of both hearings 
here and in the Courts below.” ~ inthis Court. 
Mr. M. L. Agarwala, for the Appellants Appea: allowed. 
Mr.G. W. Dillon, for the- Respondent, ` 


JUDGMENT. — This appeal arises under 
the following circumstances. The plaintiffs 
and defendaut accupy houses in the same 
vicinity. Detweon their houses lies a piece 
of waste land used by them as a passage, 
(in all probability it was left vacant for 
this ‘porpose.) The nding of the lower ° 
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MADRAS HIGH COURT. 
' FULL dENCH. E J 


Seconp Civin AppeaL No. 838 or 1914. ` 
| November 30, 1916. < 
Present:— Sir John Wallis, Kr., Chief 
Justice, Mr. Justica Abdur Rahim, 
Mr, Justice Oldfield, Mr. Justice Srinivasa 
Aiyangar and Mr. Justice Phillips. 
KUNHALLOOR PUTHIA VEETTIL 
RAYARAPPA ATIOTI—- sr DEFENDANTS 
LEGAL REPRESENTATIVE—-APPELLANT 
VeTEUS 
VATHUKOILATH PARKUM PUN. 
* NISSERI KELAPPA KURUP 
AND OFHERS— PLAINt: FFs Nos, | AND 2 AND 
Derenpanrs Nos. 12 ano.58— 


RESPONDENTS, 

Malabar Compensation for Tenants’ Improvements 
Act (I of 1900), ss. 5,6, 19-- Contracts before Ist 
January 1886-——Claim foi improvements, whether caw 
be fixed under the Act-—Inter pretation of Statutes. . 

A contract entered into between a Malabar tenant 
and his landlord before Ist January 1886, according 
to which compensation is payable at certain rates 
therein specified, is valid and binding on the parties 
whether the rates are more or less favourable to 
either party than the rates presoribed by the Malabar 
Compensation for Tenants’ Improvements Act. [p. 
745, col, 1] 

When the question of the rate of compensation 
comes up for determination at a date after the intro- 
duction of the Act, it is not open to either party to 
a contract, entered into before Ist January 1836, to, 
elect to have the rates fixed according to the Act in 

reference to the rates mentioned in the contract. 
p. 745, col. 1.] 

Koshikot Pudiya v. Chundayil Madattul, 6 Ind. Cas. 
887; 34 M. 61; 20 M. L. J. 849; (1910) M. W. N. 402; 
8 M. L. T, 218; Neechooli Purie Amma v. Chathanadath 
Kalassin Kunhikandan, 12 Ind, Cas. 765; 36 M. 410; 
22 M.L. J. 221; (1911) 2 M. W. N. 518; 11 M. L. T. 
30 and Kochu Rabia v. Abdur Rahman, 24 ind. Cas. 
106; 38 M. 589; 26 M. L J. 523; 1 L. W. 433; 15 M. L. 
T, 326, overruled. - i 

The word ‘and’ may be read as ‘or’ where it is 
necessary to do so in order to carry ont the obvious 
intention of the Legislature. [p. 745, col 1] - 


Second appeal against the decree of the 
Court of the Subordinate Judge, North Mala- 


bar, in Appeal Suit No. 370 of 1912, pre- 
ferred against that of the District Munsif, 


Badagara, in Original Suit No. 714 of 
1910. 
This second appeal coming on for hear- 


ingon the 13th September 1916, upon perus- 
-ing the grounds of appeal, the judgments 
and decrees of the lower Appellate Court 
and the Court of first instance and the 
material papers in the suit and upon hear- 


* A a 


ing thé arguments of 


for Mr. 0. V. Ananthakrishna Aiyar, for the 
Appellant, and of Mr. O. Madhavan Nair, for 
the lst Respondent, and the other respond- 
ents not appearing either in person or by 
Pleader and the case having stood over for 
consideration’ till the 25th September 1916, 
the Court (Spencer and Phillips JJ.), made 


‘the following : 


+ 


“ORDER OF REFERENCE TO A FULL 
BENCH. 


- The question for determination in this case 
is whether the compensation for improve- 
ments isto be paid for at the ratas stipulated 
for in the demises of 1876 or in accordance 
with the provisions of the Malabar Com- 
pensalion for Tenants’ Improvements Act. 
In the ull Bench ruling reported as B imdu- 
purayil Kunhisore v. Nereth Kunhi Kannan 
(1) it was held that in the case of a contract 
made prior to Ist January 1836, the rate of 
compensation-is governed by the terms of the 
contract. In a subseqnent case reported as 
Koshikot Fudiya v. Chundayl Madattul (2), 
Bensonand Krishnaswami Aiyar,JJ.,expressed 
an opinion (obiter) that if a contract as to the 
rate of compensation is unfavourable 
to the tenant, even though it has been entered 
into before lst January 1€86, be is entitled 
to claim compensation under section 6 of the 
Act at the rates prescribed in sections 9—18 
and remarked that this opinion was not 
opposed to the Full Bench ruling in Randu- 
purayil Kunhisore v. Neroth Kunha Kannan 
(1), as the question therein answered was 
whether the making of the improvements 
after 1886 disentitled the tenants to the 
rates fixed by the contract before that date. 
This, we think, hardly expresses the matter 
correctly. Although the ‘question in dispute 
in the suit: was as to the rate payable for 
improvements made after 1886, the question 
referred tə the Fall Bench ‘was couched in 
general terms as follows: — 
“in the case of a contract made prior 
to Ist January 1885, is the rate of.com- 
pensation which a tenant is entitled to receive 
governed by the terms of the contract or 
‘by the provisions of the Malabar Compensa- 
tion for Tenants’ Improvements Acts of 1887 
(1) 1 Cas, Ind. Cas, 207; 32 M. 1; ,8 M. L. T, 291; 


M. L. J. 98; 5 M. L. T. 277. - 
8) 6 Ind. Cas 887; 34 M, 61; 20 M. L, J. 849; 


Mr, T. Hromanunny, (1910) N, W. N. 408; 8 M. L. T, 218, 
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and 1900?”, and the answer given was that in 
the case of a contract made prior to lst Janu- 
arg 1886, the rate of compensation is govern- 
ed by the terms of the contract. This being 
so, we do not think that the facts of the case 
can warrant us in reading into the answer a 
modification that is not there, for the decision 
of the Full Bench is merely an answer to the 
question propounded and is not, unless ex- 
pressly so stated, to be considered as a desision 
which must be construed as governed by the 
facts of the case in which the reference is 
propounded, when no reference is made to 
those facts in the question referred to the Full 
Bench. The same, view of the law was fol- 
lowed by another Divisional Bench (Benson 
and Sundara Aiyar, JJ.) in Neechooli Parie 
-Amma vy, Chathanadath Kalassin Kunhikandan 
(3) and it was held that section 19 of the 
Act referred only to contracts which took away 
or limited the right of a tenant both to make 
improvements and to claim compensation for 
them in accordance with the provisions of 
this Act, and not to contracts which merely 
regulated the amount of compensation that 
they could claim. In Kochu Rabia v. Abdur 
Rahman (4) two other learned Judges of this 
Court (Sadasiva Aiyar ‘and Tyabji, JJ), 
thinking that the decisions in Koshikot 
Pudiya v. Ohundayil Madattul (2) and in 


Neechooli Parie Amma v, Ohathanadath 
Kalassin Kunhtkandan (3) were not in 
accordance with the Full Bench ruling 


in Randupurayil Kunhisore v. Neroth Kunhi 
Kannan (1) and that thé distinction drawn 
between the right of a tenant to make 
improvements and to claim compensation for 
them and his right to claim under an agree- 
ment which does not expressly refer to his 
power to make improvements was somewhat 
hypercritical, referred the following questions 
to a Fall Bench:— 

(1) “Whether a eontract which is made 
prior to the Ist January 1856, and which rè- 
gulates the rates of compensation claimable 
by the tenant for improvements or provides 
for methods of fixing the amount of com- 
pensation due to him (such rates or methods 
not being in accordance with the provisions 
in sections 5 and 6 of the said Malabar Com- 


pensation for Tenants’ Improvements Act), 
(3) 12 Ind. Cas. 765; 36 M. 410; 22 M. L. J 221; 
(1911) 2 M. W. N. 613; 11 M. L, T. 30. 
(4) Ind. Oss. 106; 38 M. 589; 26 M, L, J, 528; | 
2 Ka W. 499; 16 Af Le 856, 


but which does not expressly refer to th? 
tenant’s right to make improvements, is no? 
binding on him if such a contract is less 
favourable to him than sections 5 and 6 of 
the Act, and whether the tenant is entitled 
to repudiate the contract and to claim com- 
pensation according to the provisions of the 
Act, and whether section 19 of the Act affects 
such contracts.” 

(2) “Whether Koshikot Pudiya v. Chun- 
dayil Madattul (2) and Neechook’ Parie 
Amma v. Ohathanadath Kalassin Kunhi- 
kandan (3) have correctly interpreted the 
Full Bench decision in Randupurayil Kun- 
hisore vy. Neroth Kunhi Kannan (1).” 


The reply of the Full Bench to the Ist ques- 
tion was that the contract mentioned therein 
was not binding on the tenant if if is less 
favourable to him than sections 5 and 6 of the 
Act. In reply tothe 2nd question, the Court 
was of opinion that having regard to the 
question which the Court had to consider in 
Randupurayil Kunhisore v. Neroth Kunhi 
Kennan (1), there was no inconsistency 
between thé judgment in that case and 
the judgments in Koshtkot Pudiya’ v. 
Chundayil Madattul (2) and in Neechooli 
Parie Amma v. Chathanadath Katlasstn 
Kunitkandan (3), and remarked in 
conclusion “we are not prepared to say 
that the last two cases were not rightly 
decided.” It will thus appear that the prior 
ruling in Randupurayil Kunhisore v. Neroth 
Kunhı Kannan (1) was not dissented from, 
and as regards Koshitkot Pudiya v. Chundayil 
Madattul (2) and Neechooli Parie Amma v. 
Ohathanadath Kalassin Kunhikandan (8), 
it was held that they were not wrongly 
decided. In Koshtkot Pudtya v. Chundayil 
Madattul (2), the case was decided quite 
apart from the opinion expressed obiter 
which the learned ‘referring Judgés. in 
Kochu Rabia v. Abdur Rahman (4) con- 
sidered to be in conflict with the ruling in 
Randupurayil Kunhisore v. Neroth Kunhi 
Kannan (1), and in Neechooli Parte Amma v. 
Chathanadath Kalassin Kunhtkandan (3); 
the contract ‘under consideration was of a 
peculiar nature and did not merely regulate 
the rates of compensation. It would appear, — 
therefore, that both the Full Bench rulings, © 
4.e in Randupurayil Kunhisore v. Neroth 
Runhi Kannan (1) and in Koohu Rabia v, 


` Abdur Rahman (4) are still in foree and are 
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binding on us. The question for decision 
in the case before us now is, whether the 
rate of compensation which the tenants are 
entitled to receive is to be governed by 
the contracts of 1887 or by the provisions 
of the Malabar Compensation for Tenants’ 
Impovements Act., According to the decision 
in Randupurayil: Kunhisore v. Neroth Kunhi 
Kannan (1), the tenants are entitled only 
to the- rate of compensation contained ir 
the contract. The question might, however, 
be “put in the form of the Ist question 
‘yeferred to the Full Bench in Kochu Rabta 
v. Abdur Rahman (4), and according to the 
opinion expressed -in that case the answer 
must be that the contract is not binding 
‘on the tenant if it is less favourable to 
him than sectiona 5 and 6 of the Act and 
consequently the tenants would be entitled 
to the higher rates provided in the Act. 
These two answers in the present case are 
directly conflicting; and as both the rulings 
are binding on us, ‘the latter one not having 
in any way dissented from the former, we 
are in doubt as’ to which ruling to follow 
and think that the question should be again 
referred to a Full Bench. 
Abdulla Rowthan v. Vasudeva Ravi Varma 
(5) one of the referring Judges in Kochu 
Rabiav. Abdur Rahman (4), Sadasiva Aiyar, J., 
and Napier, J., interpreted the ruling on 
their reference na holding that the decision 
in Rendupuraytl Kunhisore v. Neroth Kunhi 
Kannan (1), should not be construed as 
negativing the tenant’s right to claim coni- 
pensation according to the Act if the terms 
of the agreemént are Jess favourable to 
him, but we are unable to trace. such a 
ruling in Korhu Rabia v. Abdul Rahman (4), 


where it is only stated that Koshzkot 
Pudiya v. OQhundayil Madatiul (2) and 
Neechonlt Parie Amma y. Chathana- 


dath Kalassin Kunhtkandan (3) were not 


inconsistent with Randupurayil Kunhisore - 


y; Neroth Kunhi Kannan (1) and were-right- 
ly decided. As we have pointed out, 
Koshikot Pudiya v. Chundayil Madattul 
(2) was decided on quite a different 
point, and Neechooli Parie Amma v. 
Ohathanadath Kalassin Kunhikandan (3) relat- 
ed to a contract of a somewhat peculiar 
nature- unlike the usual contract regulating 
the ‘rate of compensation. As regards the 


„_ (5) 29 Tnd. Oas. 286; 29 My Le J, 816, 


No doubt in’ 


provisions of section 19 of the Act and 
the opinion held in Knshikof Pudiya v. 
Chundayil Madattul (2) and in Neechoold 
Parte Amma v. Chathanadath Kalasftn 
Kunhikendan (3), that the section only 
refers to contracts limiting the right 
to make improvements and to claim com- 
pensation and not to contracts merely 
regulating the rate of compensation payable, 
we would like to identify ourselves with 
the remarks made by the referring Judges 
in Kochu Rabia v. Abdur Rahman (4) and 
would also adda further observation which 
seems to have escaped notice in the cases 
referred’ to above. Section 9 of the Act 
prescribes that contracts of a certain class 
made after ist January 18586 shall bein- 
operative, but it is’ not apparent that the 
provisions of the section affect inany way 
contracts made before that date. Any 
ecntracts made before that date, whether 
of the class referred to in section 19 or 
of any other nature, must be considered 
and their validity determined according ta 
law apart from any consideration of section 
19, which does not purport to be retros- 
rective in effect. In the case, therefore, of 
a contract regulating the rate of compen- 
sation payable and entered into before lst 
Jannary 1886 the question for determination 
does not seem to us to be, whether it is 
a contract of the nature contemplated in 
section 19, but whether it is a contract 
which is valid and binding according to 
law and more espesially the law as contain- 
ed in section 28 and other provisions of 
the Contract Act. If prior contracts cf the 
nature specified in section 19 are rendered 
invalid by reason of the passing of the 
Tenants’ Improvements Act or are invalid 
in law for any other reason, section 19 would 
appear to be superfluous, for contracts after 
lst January 1886 would be invalid for the 
same reason and there is no reason for 
declaring their invalidity by a special provi- 
gion of the Legislature. 


We, therefore, again refer the following 
questions for determination by a Full 
Bench as they are questions which ary 
constantly cropping up and in many cases, 
as in the present oue, large sums of money 
are involved: — 


1. When a contract has b2en entered 


. into between a Malabar tenant and hig 
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landlord before Ist January 1886, accord- 
ing to whigh compensation is payable at 
certain rates therein specified, is such con- 
tract valid and binding on them, whether 
the rates are more or less favourable to 
either party than the rates prescribed by the 
Malabar Compensation for Tenants’ Improve- 
ments Act ? 

2. When the question of the rate of 
compensation comes up for determination 
at a date after the introduction of the Act, 
can either party toa contract entered into 
before Ist January 1886 elect to have the 
rates fixed according to the Act in pre- 
ference to the rates mentioned in the con- 
tract? 

This second appeal coming on for hear- 
ing in pursuance of the above order on 
the 27th November 1916, upon perusing 
the said Order of Reference and upon hearing 
the arguments of Counsel for the Appellant 
and Ist Respondent and the other respondents 
not appearing either in.person or by Pleader, 
and the case having stood over for con, 
sideration till this day, the Court expressed 
the following 


OPINION.—The decision of:the. Fall 
Bench cf four Judges in 1891 in Kerala 
Varmah Valia Rajah v. Oadan Ramunni (6) 
proceeded upon the footing that the intention 
of the Legislature was that contracts: made 
before the date mentioned should stand un- 
affected, by the Act, in other words, that 
sections 5 and 6 (corresponding to sections 
4 and 5 of the earlier Act) did not apply 
to cases governed by such contracts. This 
was expressly decided in Viru Mammad 
v. Krishnan (7). Jf this contention was not 
in accordance with the- intention of the 
Legislature, it would hardly have refrained 
from putting -the matter right when repeal- 
ing and re-enacting the Act with modi- 
fications in 1899. In 1908 it was again 
held by a Fall Bench in Raendupurayil 
Kunnisore y, Neroth Kunhi Kannan (1) that 
section 19 (formerly 7) did not affect the 
validity of contracts made prior to the Ist 
of January 18:6, whether the improvemants 
were made befora or after the coming into 
foree of the Act of 1887. In 1900 
Benson and Krishnaswami Aiyar, JJ., in 
Koshikot Pudiya v. Chundayil Madatiuyl 


(6) 7 Ind. Cas. 698; 8 M. L T, 383; 3 M. L.J. 51; 
33 M. 218 
(7) 21 M. 149; 7 Ind. Dec. (N. 9:) 462, 


. Koshikot Pudtya v. 


(2), whilst disposing of the case on another 
ground, suggested that, while prior contracts 
dealing with the right to make improvements 
and claim compensation for them were saved _ 
under the Act, this was not the case with 


‘prior contracts dealing only with the ‘rates 


at which compensation was to be paid. 
This view was adopted in Neechoolt Parie 
Amma v, Ohathanadath Kalassin Kunhtkandan 
(3) in 1911 by Benson and Sundara Aiyar, 
JJ., who refused to give effect to a con- 
tract made prior to January 1886 which 
did not restrict the tenant’s right to make 
improvements but only the rates payable 
for such improvements. In 1913, Sadasiva 
Aiyar and Tyabji, JJ., referred to'a Full 
Bench the questions whether such contracts 
were enforceable, and whether the two last 
mentioned: decisions were consistent with the 
Full Bench decision in Randupurayil Kunhi- 
sore v, Neroth Kunhi Kannan (1). The Fall 
Bench answered without assigning reasons 
that such contracts ‘were not enforceable if 
less favourable to the tenant than sections 5 
and 6 of the Act, and thatthe decisions 
in Koshtkot Pudiya v. Chundayil Madattul 
(2) and in ` Neechooli Parie “Amma vy. 
Chathanadath Kalassin Kunhtkandan (3) 
were not ineonsistent with the Fall 
Bench ruling in Randupurayil Kunhisore v. 
Neroth Kunhi Kannan (1). The question has 
again been referred to a Full Bench by 
Sepencer and Phillips, JJ., on the ground 
that the Full Bench decision in Kochu Rabia 
v. Abdur Rahman (4) is inconsistent with the 
earlier Full Bench decision in Randupurayil 
Kunhisore y. Neroth Kunhi Kannan (1), and 
that they are in doubt which to follow, and 
has now come before a Bench of five Judges. 

After hearing the whole question re-argued 
we agree with the referring Judges in Wochu 
Rabia v. Abdur Rahman (4) and in the 
present case that the view advanced in 
Chundaytl Madattul 
(2) and. adopted in Neechoolt Parie Amma 
v. Chathanadath Kalassin Kunhikandan (8) 
and accepted by the Full Bench in Kochu 
Rabia v. Abdur Rahman (4) cannot be 
supported. Section 19 (formerly 7) which 
deals in terms with.future contracts cannot, 


in our opinion, be construed as dealing only 


with contracts which take away or limit the 
right of a tenant to make improvements 
and also limit his right to claim compensation 


=" for them ‘andér the’ Act; but applies equally 
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¿to contrasts which take away or limit either 
' of these rights. It is, we think, clear that the, 
~ Legislature intended to prohibit. all future 
-eontracts taking away or Himitine either or 
‘both of these rights. Itis well settled that 
‘the word “and” may be read as “or”, where it 
is necessary to do so, in order to carry out the 
obvicus intention of the Legislature (Maxwell 
‘on Statutes, pagé 331; 3rd edition). The 
-existence of a proviso excluding from the 
‘operation öf the section a particular. class of 
contracts dealing with the compensation 
payable‘under the Act, and the insertion of 
the «words “to? before “claim” when the 
‘original section 7 was re-enacted as section 
:19, also support this view. If, as we hold, 
contracts affecting only the might to claim 
‘compénsation come within the section, the 
suggested distinction fails, and we are bound, 
‘following the uniform ‘course’ of decisions in 
this: Court, to answer the first qnéstion 
referred to us in the affirmative and toe 
second i in the negative. 


Reference answered. 
V, R.P. - 


PUNJAB CHIEF COURT. 
MISCELLANEOUS First OiviL Appear NO. anes 
or 1916. 
January 17, 1947. 

Present: ~ Mr. Jastice Broadway.’ 
DIAL SHAH AND OTHERS— UREDITOKS—< 
APPELLANTS 
a versus. 

MIRAN BUKHSH AND OTHERS—IJNSOLVENTS 
AND Ore DITORS——RESPONDENTS. 

Provincial Insolvency Act (IIL of 1907), s. 14 (2)— 
Examination of debtor, necessity of. 

The words of section 14 (2) cf the Provincial In- 
solvency Act are mandatory, and no valid order: ‘of 
adjudication can be passed without eat the 
debtor as directed by the section. + 

Ralla Mal v. Jafar Ali, 33 Ind. Cas, . 1008; 22 P. W. 
R. 1916, followed. 

_ Miscellaneous first kipun from the order 
of the District ‘Jadge, Sialkot, dated’ the 
6th April, 1916, ., declaring the respondents 
insolvents.. 
- Dr. Nandi Lal, for A Appellants, ai 
>, Me, "L, M - Dutta, for Rospondent. No. 1: 
JUDGMENT. — Thè District ' ‘Judgé has 
declared” “the respondents insolvents “hút 
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‘Lp 747, col, 2; p 
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has failed to eXamine them as is required 
‘by section 14 (2) of the Provinoial Insolvency 
-Aet (III öf 1947). ° 
“ In Ralla Mal v, Jafar Ali (1) ib was held 
‘that’ the failure’ to observe ‘the procedure 
“prescribed by the Act vitiated the entire 
proceedings. ` l ae 
I confess Iam unable to see what Dr. 
Nand Lal’s clients will gain by an examina- 
tion” of these insolvents, but the words are 
mandatory and I must, therefore, set aside 
The record must 
go back to’ the District Judge, who will 
comply with the provisions of section 14, Act 
III of 1907. Parties will bear their own 
costs i inthis Court, ` 


‘ Order set aside. ` 
(1) 33 Tnd. Cas, 1008; 22 P, W, R. 1916. ` 


q r 
a 


ALLAHABAD HIGH COURT. 

` Lerrers PATENT Apprat No, 70 oF 1916. 

' Marah 28, 1917, 
Present: —Sir Henry Rickards, Kr., 
Chief Justice, and Justice Sir 

~ P. ©. Banerji, Kr. 

LAL RAJENDRA KISHORE SINGH | 
~~—PLAINTIEF— A | PPELLANT 

i GETSUS 


BHAGWAN SINGH AND orners—_ 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), 0, ANI, rr, 95, 
96—-Civil’ Procedure Code (Act XIV of 1882), 5. 39 
Possession , formal and actual—Auction-pur chaser, suits 
‘by, Jor possession—Limitation, commencement of, 

Thé legal effect of formal possession being given 
to an auction-purchaser under Order XXI, nile 96, of 
the Civil Procedure Code is the same ag that of 
delivery of actual possession under Order KAT, rule 95, 

. 748, col. 1.] 
eae: the date of 


“2 


` 


Therefore, delivery of forn 


“mal possession a fresh start for the computation of 


Jimitation for a-snit for possession is obtained by 
the auction-purchaser. [p. 747, col. 2; p, 748, col, 1] 
- Mangli Prasad v. Debi Din, 19 A. 499; A. W., N. 
(1897) 127; 9 Ind. Dec. (x. $.) 322; Narain Das y, 
Lalta Prasad, 21 A. 269; AL W. N. (1899) 56; 9 Ind. 
Dec. (N. s.) 880; Jagan, Nathe v. Siap Chand, 28 A, 
722; A, W. N. (1908) 213; 3 A. L. J. 604 and Rahim 
+ Bakhsh > vy. ‘Muhammad Haji, 10. "Ind. Cas. 319 
| followed. ag 


: Apptall, aioe. section 10 of the Letters 


ray ‘from the judgment of Mr, Justice 
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Walsh, in Second Appeal No. 1736 of 1914, 
dated the 4th May 1916. 

e FACTS.—Balwant Singh and his two 
brothers Bhola Nath and Paras Ram formed 
members of a joint Hindu family. Balwant 
Sineb mortgaged his one-third share in a muaft 
holding to plaintiff’s father, who obtained a 
decree for sale on foot of his mortgage and 
purchased himself the one-third share in 
execution of his decree on 20th March 1900, 
‘He obtained formal possession through 
Court on 20th September 1900, but the judg- 
ment-debtor remained in actual occupation, 
The present suit was instituted by the plaint- 
iff for joint possession of Balwant Singh’s one- 
third share against his sons and brothers on 
18th September 1912. The defence was that 
the suit was barred by limitation. The Court 
of first instance decreed the suit, The lower 
Appellate Court confirmed the decree, On 
appeal to the, High Court Mr. Justice Walsh 
delivered the following judgment:— 

“Tn this case the plaintiff purchased 
certain property at a sale in execu- 
tion of a decree on the 20th of March 
1909. Atsome date shortly afterwards a 
sale certificate was issued. If I had any doubt 
about it, which I have not, it wonld be 
perfectly clear from Order XXI, rule 94, 
of the Code of Civil Procedure that in such 
a transaction, ‘the dale becomes absolute before 
the issuing of the sale certificate. In the 
ordinary transaction where nothing inter- 
venes a sale becomes absolute when the trans- 
action is completed by payment of the 
purchase-money. In this case the plaintiff 
brought hiş suit more than twelve years 
from the date of the sale becoming abso- 
Inte. There can be no question abont 
that, and by. Article 138 of the First Sohe- 
dule to the Limitation Act, the suit is barred 
having been instituted after the expiration 
of twelve years from the date when the 
sale became absolute. But it is said, and 
the contention has apparently been adopted 
in the Courts below, that if the plaintiff 
had been in possession during the interval 
he conld bring his suit within twelve years 
from that date, basing his claim presumably 
upon subsequent dispossession as he had 
recovered possession under his sale certificate. 
It is said that he did in fact obtain posses- 
sion four days within twelve years from 
fhe commencement of the suit by, what has. 


been called for want of a better name, 
symbolical possession under the Code. Now 
there is a wealth of learning upon the 
subject and a perfect jungle of authorities 
and I am in the unhappy position of knowing 
that whatever I decide I shall certainly 
disagree with some Courts and probably 
with half a dczen Judges. Applying my 
mind, therefore, to the plain Janguage of the 
Cede I find that Order XXT, rule 95, provides 
for the resovery of possession by a purchaser 
against a judement-debtor when the Jatterisin 
occur ation. That wasthe case inthe present in- 
atance. The judgment-debtor was in osenpation. 
No steps were taken by the purchaser under 
rule 98, and he never recavered possession 
under that rule. He did, however, obtain 
under rule 96 what has been called symbolical 
possession by means of the ceremony 
therein described. That ceremony to my 
mind has no application and was never 
intended to have any application and pro- 
duces a ludicrous result if it is applied to a 
case where the judgment -debtor himself 
isin wrongful possession. The whole idea 
of the operation is merely to transfer, by 
official act, the nominal possession where 
the persons actually in occupation are in 
lawful possession and cannot lawfully be 
turned out. It is superfluous and idle where 
the person in occupation is wrongfully in 
occupation and can be turned out the next 
day. The rule itself begins with the words: 
“Where the property sold isin the occupancy 
of a tenantor other person entitled to oceupy 
the same,’ and yet ib is said that that rule 
is applicable to a person not entitled to 
cecupy the same. In my view, so called 
symbolical possession under circumstances 
to which the rule does not apply is no 
possession atall., It, therefore, follows that 
the plaintiff has brought his action more 
than twelve years after the date when right 
to possession secrned to him, namely, the 
date of the sale becoming absolute. He has 
failed to show that he obtained any possession 
within the legal interpretation of that term 
during the interval. It is said thatthe judg- 
ment-debtor in the case was in joint posses- 
sion. As he appears also to have been in 
joint occupation, I do not see that this 
makes avy difference. Butin. any case the 
plaintiff could baye proceeded to get rid of 
him under rule °5 as soon as the sale beer ie 
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absolute. In my opinion rules 95 and 96 are 
mutually ‘exclusive, and together cover the 
whole ground. As I have already said, what- 
ever view I take, I am bound to disagree 
with some of the reported decisions as also 
with some decisions of the Court, if I under- 
stand them rightly. Taking an independent 
view as I feel bound todo inthe present be- 
wildering state of the authorities, I allow this 
appeal and setting aside the decrees of both 
the Courts below, dismiss the plaintiff’s suit 
with costs in all Courts.” 


Mr, Panna Lal (with him Mr. S. O. 
Chaudhri), for the Appellant.—There is 
a consistent course of rulings of this Hon’ble 
Court that delivery of formal possession 
to. the auction-purchaser gives a fresh 
starting point of limitation against the judg- 
ment-debtor. He referred to Mangli Prasad 
v. Debi Din (1), Narain Das v. Lalta 
oO (2), Jagan Nath v. Milap Ohand 
3). - 


Mr. Jawahar Lal Nehru (with him Pandit 
Mott Lal Nehru), for the Respondent.— 
There are only two sections in the Civil 
Procedure Code which deal with delivery 
of possession to the au3tion-purchaser. Order 
XXI, rule 95, deals with the delivery 
of actual possession when the judgment- 
debtor himself is in possession. Order KAT, 
rule 6, deals with the delivery of formal pos- 
session when the property is inthe occupà- 
tion of tenants and the judgment-debtor is 
not in possession. 


(Riguarps, C. J.—The property isin the 
joint possession of the judgment-debtor and 
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LAL RAJENDRA KISHORE SINGH V, BHAGWAN SINGH. 


JUDGMENT, , 7. 


RlCHARnNs, C. J.—This appeal arises ont 
of a suit in which the plaintif claime 
joint possession of a one-third share in 
certain muafi .land. This share originally 
belonged to one Balwant, who made a mort- 


- gage of it. A decree was obtained on foot-of 


¢ 


this mortgage on the 18th of April 1899. 
The decree was made absolute on the 20th 
of November 1899, and inexeontion of that 
decree the property was put up for sale on 
the 20th of March 1900 and purchased by 
the plaintiffs father. On the 20th Septem- 
ber 1900 the plaintiff's father obtained 
formal possession under section 319 of the 
Code of Civil Procedure of 1882, which 
corresponds with Order XXI, rule 96, of the 
present Code. The present suit was institut- 
ed on the 18th of September 1912. The 
defendant pleaded limitation. Both the 
Courts below overruled this plea. but on 
second appeal to this Court a learned Judge 
overruled both the Courts below and 
dismissed the plaintiff’s suiton the ground 
of limitation. Itis admitted that if time 
began to run against the plaintiff from the 
20th of September 1900, the suit is then 
within time. On the other hand, if time began 
torun from the date at which the sale 
became absolute, the suit is barred by limita- 


- tion. I am quite satisfied (as I think the trial 


his brothers who are entitled to remain in. 


occupation of the same. Hence Order KAT, 
rule 96, applies. | 


There is no provision in the Code which 
nuthorises the Court to deliver formal joint 
possession. Order XXI, rule 35 only 
empowers the Court to give a decree for 
joint possession. He referred to Mahadev 
y, Janu Namji (4). | ; 


"(1019 A. 499; A. W. N. (1897) 127;9 Ind. Dec. 
(N. s.) 822. 

(2) 21 A. 269; A. W. N. (1899) 56; 9 Ind. Deo. 
(N. 8.) BRO. 

(3) 28 A.722; A. W. N. (1906) 213; 3 A. L. J. 504. 

(4 14 Ind. Cas, 417; 14 Bom. L. R. 115; 36 
Br873, Wisi De Beg Be Ke 


Court and the lower Appellate Court were) 
that the prcperty was of that nature which 
did not permit of actual physical possession 
being given to the auction-purchaser. There 
may have been tenants but there were cer- 
tainly other “persons entitled to occupy the 
land.” The auction-purchaser had only 
purchased an undivided third. I am clearly 
of opinion that time began to run from this 
formal possession. Order XXI, rule 95, pro- 
vides for actual possession being given 
where the nature of the property permits 
actual possession to be given. It seems to 
me that if actual possession was given under 
rule 95 and the judgment-debtor immediately 
afterwards re-took possession, it would be 
impossible to contend that time did not begin 
to run against the auction-purchaser from the 
time when the defendant re-took possession. 


Order XXI, rule 96, provides for the formal 


delivery of possession where the nature of 
the property does not permit of actual posses- 
pion being given, but it js plear to me that 
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the legal effect of formal possession must be 
the same a8 acfual possession in the rule im- 
mediately preceding. This view has been 
“taken consistenlly by this Court in a number 
of cases commencing with the cases of Mangli 
Prasad v, Debi Din (1) Narain Das v. Lalta 
Prasad (2), Jagan Nath v. Milap Chand (8) and 
‘Rahim Bakhsh v. Muhammad Hafiz (5). I 
entirely agree with the view taken in these 
eases and think that they ought tc be follow- 
ed. I would allow the appeal and restore 
the decree of the Court below. 

BANERJI, J—I am of the same opinion. 
ITexpressed my views on the point in the 
‘ease of Mangli Prasad vy. Debi Din (1). In 
the present case section 319 of the Code of 
Civil Procedure of 1882 applied, and, there- 
fore, the formal possession which was 
delivered was in compliance with law. The 
nature of the property was such that actual 
possession could not be delivered in respect 
of it. Therefore, from the date of the delivery 
of formal possession a fresh start for the 
computation of limitation was obtained by 
‘the auction-purchaser. I agree in the order 
proposed, 

By tar Court.--We allow the appeal, set 
aside the decree of the learned Judge of 
this Court and restore the decree of the 
lower “Appellate Court with costs of both 
hearings in this Ccurt, including fees on the 
‘higher scale. 


Appeal allowed, 
(5) 10 Ind. Cas. 319. 


t 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decres No 620 
or 1916. , 

November 3, 1916. 
Present:— Mr. Justice Chapman, 
GANGA SINGH— APPELLANT 
CeTSUS 
RAGHUNANDAN DAS AND oTrHErs— 


RESPON LENTS. 
Bengal Tenancy Act (VILE B.C. of 1885), s. 1583— 
Question ` relaling to some interest in land between 


parties to the suit— Appeal, second, whether lies where: 


decree does not exceed Rs. 100—Suit by transferee of 
entire interest of landlord-——Rent suit, 

In a suit for rent of the value of less than 
Rs. 100, the tenant alleged that the rent had been’ 


» Lad 
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paid to an intermediate tenure-holder who was not 
made a party to the suit, and the lower Appellate 
Court held that there was no such intermediate 
tenure: i 

Hela, that although a question relating to some 
interest in land had been decided, there was no 
such decision as between parties having conflicting 
claims thereto, the alleged tenure-holder not being 
a party to the suit, and that, therefore. a second 
appeal to the High Court was barred by section 
158 i Bengal Tenancy Act. [p. 748, col. 2; p. 749, 
col. 1. 

A suit for arrears of rent instituted by a person 
claiming to be the assignee of the entire interest of 
the landlord, and not only of the arrears of rent 
only, is © rent anit under the Bengal Tenancy 
Act and section 153 of the Bengal Tenangy Act 
applies toit. [p. 749, col, 1.] 


Appeal from the decision of the Additional 
Sub-Judge, Patna, dated the 5th February 
1916, in Rent Appeal No. 1 of 1916, afirming 
that of the Munsif, Barh, dated the 26th 
February 1915, in Snit No. 1748 of 
1912. 

Messrs. Pugh and Hart Bhushan Mukherji, 
for the Appellant. 

Messrs. Manuk, Kulwant Sahay and 
Banwari Lal, for the Respondents. 
` JUDGMENT. ~— This is an appeal in a rent 
snit. The tenant alleged that the rent was 
payable and that it had actually been paid 
by an Intermediate tenure-holder named Kali 
Singh. 

The Court cf first appeal held that there 
was no such intermediate tenure in actual 
existence and overruled the objection, Kali 
Singh was not madea party to the sunib. 
The amount claimed in suit does not exceed 
Rs 100. No second appeal lies to this 
Court, unless it can be held that the dgcision 
in respect of this intermediate tenure wasa 
decision on a question relating to some 
interest in land as between parties having 
conflicting claims thereto under section 1538 
of the Bengal Tenancy Act. The decision no 
doubt wasa decision ina question relating 
to some interest in land, but it was nota 
decision of that question as between parties 
having conflicting claims therein, for Kali 
Singh was not made a pariy to that suit. 
It was then contended that this was nots 
suit for rent under the Bengal Tenancy Act 
and that, therefore, section 153 has no 
application and that a second appeal would 
lie under the provisions of the Code of Civil 
Procedure. 

Tt is eaid that the plaintiffs who obtained 
the decree were assignees and, therefore, they 
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were not landholders and the provisions of 
the Bengal Tenancy Act do not apply. 

It appears that the suit was instituted by 
a Hindu widow for rent due for certain 
‘kisis in the year 1912. During the pendency 


of the suit she executed a surrender in favour . 


of her daughter’s sons; the daughter also 
executed a deed confirming the surrender. 
Thereafter the widow died and after her death 
the daughter’s sons made an application to be 
substituted in the snit. These daughter’s 
sons were the plaintiffs who obtained the 
decree. It is clear that at the time that 
they were substituted as plaintiffs they claimed 
to be landlords and not merely the assignees 
of the right of Gulab Kuer to sue for the 
arrears of 1912. Itis not in fact suggested 
that there was any particular assignment 
of the right to sue forthe arrears. Their 
claim to the arrears is based upon an alleged 
transfer of the entire estate held by Gulab 
Kuer to the plaintiffs. The plaintiffs claimed 
transfer as landlords and that being so the 
suit was under the Bengal Tenancy Act. 
The secor.d appeal is, therefore, dismissed. 
There is an application for revision, but 

Tam rot satisfied that any ground for 
revision has been made ont. It has been 
argued that the Court went beyond its 
jurisdiction in deciding the question of the 
plaintiffs’ right to sue upon actual possession. 
Whether the Court wes wrong or right in 
_ confining its attention to actual possession it 
had jurisdiction to determine the case in that 
manner. Sofarasthe question of the existeuce 
of the intermediate tenure was concerned, the 
Cour} came toa finding that the mokarart deed 
wasa dead letter and has never been given 
effect to. Ibis not possible to say that in 
. coming to that finding and in deciding the 
ease accordingly the Court had committed 
any error of jurisdiction. The application 
for revision is also dismissed. 


Apreal and revision application dismissed. 
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PUNJAB CHIEF COURT. : 
0. 1786 


MISCELLANEOUS Second Civi APPEAL N 
or 1916. 
January 10, 1917. . 


Present:—Mr. Justice Chevis. 
MODI SHAH—~Devrenpant— 
APPELLANT 
VETSILES 
DHERA SHAH — PLAINTIFF AND 


JAGAN NATH—DEFENDANT—-RESPONDENTE, 
Givil Procedure Code (Act V of 1908), O. XLI, r. 23— 
Remand—Appeal from ox parte decree— Procedure. 
Where a defendant does not upply to set aside an 
ea parte decree passed against him but appeals from 
that decree, the Appellate Conrt should not remand 
the case for re-trial under Order XLI, rule 23, but 
should decide the appeal on the merits. [p. 749, col, 2.] 


Miscellaneous second appeal from the order 
of the District Judge, Jhelum, dated the 20th 
March 1916, reversing that of the Munsif, 
2nd Class, Pind Dadan Khan, dated the 3lst 
January 1916, and remanding the case for 
re-decision. 

Mr. Nand Lal, for the Appellant, 

Mr. Nanak Chand, for the Respondents, . 

JUDGMENT.—This is a suit for Rs. 150, 
In the first Court defendant did not appear. 
Plaintiff produced certain evidence on whish 
the first Court held the case proved and 
granted a decree ex parte, but omitted to write 
a proper judgment. Defendant took no 
steps to get the ex parte decree set aside, 
but appealed from the decrée. The learned 
District Judge held that he could not come 
toa correct decision on the materials before 
him, and set aside the decision and remanded 
the case for re-trial under Order XLI,rule 23, 

Defendant eppeals. This is not a Small 
Cause Court case, being a claim for recovery 
of rent (not house rent}, see Article 8, 
Schedule II, Small Cause Courts Act. Soan 
appeal lies from the order of remand. 

I think the District Judge was wrong in 
setting aside the decree and remanding the 
case. Defendant had taken no steps to get 
the decree set aside. He wanted to attack 
iton the merits, and I consider he was 
entitled todo so. If he can show that the 
decree cannot stand for any good reason,. 
e.g limitation, why should the appeal not 
have been accepted und the suit dismissed 
straightaway, without putting the parties. 
to the trouble of a fresh suit? And on 
the other hand a re-trial does not seem fair’ 
to the plaintiff, as it will then be open to the. 

«defendant, though he bas taken no steps 


+ 
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to get the ez parte decree set aside, to 
‘plead and produce evidence. l 

I fail to see what difficulty there is in 
fhe decision of the appeal as it stands. The 
District Judge has the lower Court’s records, 
and all he has to do is to see the plaint 
and the evidence and see whether the evi- 
dence be good enough to support the decree 
though, of course, he must also consider the 
other points raised in the appeal, such 
as inadmissibility of the lease for want of 
registration, limitation, etc. 
,. Lf necessary, the District Judge might call 
on the first Court to write a proper judg- 
ment; I do not think there would be any 
real objection to this. But to remand 
the case fora re-trial is quite a different 
matter, 
' I accept the appéal and reversing the 
order of the learned District Judge, I return 
the appeal to him for decision on the merits. 

Stamp on appeal to this Court to be 
refunded, other costs of appeal to this Court 
to be costs in ‘the cause. 

Appeal accepted. 


; PATNA HIGH COURT. 
! _ First Civiu Arrear No, 396 or 1914, 
March 15, 1917. 
Pri —Sir Edward Chamier, Kr., Chief 
Justice, aud Mr. Justice Sharfuddin, 

Musammat JANAK KISHORI KUER — 

K PLAINTIFF —APPSLLANT 

‘ VETSUB 

DEBI PRASAD SINGH AND otagrs— 


' DEFENDANTS— RESPONDENTS, 

"Hindu Law—Succession—Compromise between widow 
and reversioner, construction of—-Acceleration of estate, 

J. a Hindu widow, claimed the estate of her deceased 
husband under a Willand D., a brother of the deceased, 
claimed the estate by survivorship. They entered 
iuto a compromise whereby J. was givon the right to 
enjoy the properties during her “lifetime without 
power of alienation, and D, and his heirs and reprosent- 
. atives were given the right to get the entire estate 
after her death: 

- Held, (1) that the compromise did not vest the 
whole estate in D., inasmuch as there was not a com- 
plete aaa of the estate by the widow; [p. 751, 
col. 2. 

. (2) that the compromise was not binding on the 
reversioners of the deceased, inasmuch as (a) there 
was no antecedont title in the parties which the com. 
promise acknowledged and defined and (b) neither 
the widow nor. D. represented the interests of the” 


. 
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reversioners, the compromise being an attempt fo 
sacrifice the rights of the reversioners.[p. 753, col. 1.] 

Khunni Lal v. Gobind Krishna Narain, 10 Ind. 
Cas. 477; 33 A. 356; 15 C. W. N. 545;8 A. L. J. 652; 
13 ©. L. J. 576; 138 Bom. L. R. 427; 10 M. L. T. 25; 
(1911) 1 M. W. N. 432; 21 M. L. J. 645; 38 I. A. 87 
AP, C.), distinguished. 


Appeal from a desision of the Ist Sub- 
ordinate Judge, Patna, dated the 28rd 
March 1914. 

Messrs. Pugh and Ganesh Dutt Singh, for 
the Appellant. 

Mr. Lakshmi Narayan Singh, for the Re- 
spondents. 


JUDGMENT. ’ 


Cuamier, C. J.—The following pedigree 
shows the relationship between. tbe par- 
ties to this suit and other persons whose 
names will be mentioned in this judgment: — 


BISSESSER SARAN SINGH, 
died ia aa 


| : 
Shamsher Deo Narain, Barhamdeo Udeo Narain, 








Narain, died on Narain, died on 
died in 25th January diedon 28rd July 1881, 
1883 1902 27th April married to 
1885, Musammat 
married to Raj Kuer, 
f Musammat who died 
l j Juhi Kumari, before June ° 
Debi Prasad, Daughter who died 1891. 
defendant Musammat on 8th June 
No i. Janak Kishori 1910. 
Kuer, 
plaintiff. - 


Kamesher Narain, 
died, while minor and without issue, 
on 25th June 1885, a 


Ths appellant's case is that her father 
Deo Narain was joint in estate with his 
brother Barhamdeo Narain and that on 
the latter’s death on April 27th, 1885, the 
joint property of the twe brothers became 
the property of Deo Narain alone and go 
devolved upon the plaintiff on his death. ` 

It appears that Deo Narain, Barhamdeo 
Narain and their brothers ‘Shamsber Narain 
and Udeo Narain were at one time joint 
in estate. It is admitted by the appellant 
that Shamsher Narain and Udeo Narain — 
separated but she has tried to make oub 
that Deo Narain and Barhamdeo Narain 
remained joint in estate. The Subordinate 
Judge has, however, found that all four 
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brothers became separate from each other. 
The` evidence upon which the Subordinate 
Judge has arrived at this conclusion is 
very clear and convincing, and Mr. Pugh 
who has appeared for the appellant in this 
Court has admitted that he cannot challenge 
the finding with any hope of success. It 
must, therefore, be taken that Deo Narain 
and Barhamdeo Narain were separate in 
estate when the latter died on April 27th, 
1£85, leaving å widow Musammat Jubi and 
a son Kamesher Narain. The property of 
Barhamdeo Narain devolved on his son. 
The latter died on June 25th, 1885, 2. e., 
two months after his father and the pio- 
perty then passed to his mother Musammat 
Juhi. She died on June 8th, 1910, and as 
Deo Narain had died on 


1902, the defendant Debi Prasad as the 


first cousin of Kamesher Narain is prima 
facie entitled to the property to the ex- 
But the appellant. 


clusion of the appellant. 
contends that she is entitled to the pro- 
perty under or by virtue of an ekrarnamea 
which was executed by Deo Narain and 
Musammat Juhi on Novembor 27th, 1886. 
It appears that upon the death of her hus- 
band Barhamdeo Narain Musammat Juhi 
propounded a Will said to have been exe- 
cuted by the deceased on April 24tb, 1885; 
te, one day before his death, whereby 
Barhamdeo left all his property to his son 
Kamesher, but directed that Musammat 
Juhi was to have charge of the same as 
the guardian of Kamesher and if Kamesher 


died, she was to take the property absolutely: 


with full power of alienation. Musanmat 
Juhi applied for Probate of the Will, where- 
upon Deo Narain put in a caveat and alao an 
application for a certificate under Act XXV II 
of 1860. The District Judgeof Patna de- 
cided both cases against Musammat Juhi 
and ordered that a certificate under Act 
XXVIL of 1860 should be issued to Deo 
Narain. Musammat Juhi appealed to the 
High Court against the decisions in the two 
cases and her appeals were pending when 
the ehrarnama was executed. The ekrarnama 
recites the course of the litigation between 
the parties and states that they have settled 
their disputes on certain conditions. Con- 
dition I provides that Musammat Juhi shall 
have no claim to the property on the 
basis of the Will propunded by her. Con-, 
dition II declares that all the property left 
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by Kamesher Narain shall remain in thé 
possession and enjoyment of his mother 
Musammat Juhi as a Hindu widow (zan i: 
bewa Hanud) without any right of aliên-’ 
ation, and that Deo Narain has abandoned 
his right to have his name registered in 
the Collector’s books in respect of the pro- 


perty. Condition [II runs as follows:— 


“I, Musammat Juhi, do hereby further, 
declare that after my ‘death the entire estate’ 
of Kamesher Narain shall devolye upon Deo 
Narain and in case he is not aiive at my 
death upon his heirs and representatives. I do’ 
further declare that except Deo Narain and his 
lawful heirs no one else shali be the heir of’ 
Kamesher Narain.” 

It was at first contended that this docu- 
ment evidenced a complete surrender of 
her estate by Musammat Juhi, with the 
result that Deo Narain became at once 
the proprietor of the estate and entitled 
to possession of it, and that the ekrarnama 
also evidenced a re-grant of the estate by 
Deo Narain to Musammat Juhi for life, 
that in other words the effect of the do- 
cument was to give a vested reversion or 
remainder to Deo Narain. After some argu- 
ment: this position was abandoned, It isi 
quite clear on the authorities that in order 
that the estate of a presumptive ‘rever- 
sioner under the Hindu Law may be accele- 
rated in the way now suggested, there must 
be a complete surrender by the widew of her 
estate. The ekrurnama certainly does not 
evidence any abandonment of her estate 
by Musammat Juhi. On the contrary it, 
shows that she is to have possession of 
the estate as the mother and heir of her 
son Kamesher. The use of the words “asi 
a Hindu widow’ in the second condition 
is curious, because Musammat Juhi was not 
entitled to the property as the widow of 
any person but as the mother of Kamesher 
Narain. But she was in fact a widow, 
and this may account for the way in which 
she is described. 

The main contention advanced by Mr. Pugh 
was that the ekrarnama evidenced a family 
settlement. He relied upon the decision of 
their Lordships of the Privy Council in the 
case of Khunnt Lal v. Gobind Krishna Narain 


(1) and similar cases, and contended. that 

(1) 10 Ind. Cas. 477; 83 A. 356; 15 C. W. N, 546; 
8 A. L. J. 652; 13 0. L. J. 575; 18 Bom, L, R. 427; 10. 
M. L. T, 26; (1911) 1 M. W. N. 432; 21 M. L. J. 6453. 
38 I. A. 87 (P. C.). 


‘estate as the sole 


' Musammat 
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the compromise : was based-on the assump- 
tion that there was an antecedent title of 
some kind in the parties; in other words, 
that the compromise assumed the correctness, 
of the contention of Deo Narain that he 
was joint in estate with , his brother 
Barhamdeo Narain and entitled to the estate 
on the death of Barhamdeo and his son 
Kamesher by right of survivorship, and 
that Musammat Juhi in this compromise 
represented not only her own estate as the 
mother of Kamesher, but also the estate of 
the reyersionary heirs of Kamesher. In 
this way it was sought to make the som- 
promise binding upon the defendant Debi 
Prasad, although he was not a party to it. 
It has been held in several cases that. a 


`. decree fairly obtained against a ‘Hindu widow. 


_ js binding upon the reversionary heirs of. 
her husband on the ground that the widow 


for the time being represents the inheritance., ° 


It has also been held in some cases that a 
compromise entéred 
is binding on the reyersionary heirs of her 
husband on the ground that she may ba taken 
- to have represented the reversioners in the 


compromise. It appears to me that, in the 
‘present instance “Musammat Juhi ‘cannot 
be taken to. have represerited the | rever-, 


sionary . heirs of Kamesher. and‘ that it 
was ‘beyond her powers, by means of a- 
compromise or otherwise, to tonfer ` “upon 
-Deo Narain a vested reversion or remainde ` 
in the estate of Kamesher. 
was this. 


Deo Narain was claiming that he and 


his brother and the latter’s son had been joint. 


. in estate and that he was entitled to that 
surviyor of the joint 
was putting forward 


- family. While he 


such a claim he certainly cannot be regard-_ 


‘ed as having represented the reverstoners, 
““Juhi was putting forward a 
claim on the strength of a Will said to 
have been executed by her husband, accord- 
“ing to ‘which in the events which had 
“happened she had become the absolute 
owner of the property with 
-of alienation. While she was putting forward 
such -aclaim she cannot be regarded as 
` having represented the interests of the re- 
` versionary heirs. If condition IIT was 
*, intended “to; canfer.a yested reversion in 
the estate upon Deo Narain it-was, I think,’ 
ultra vires of the parties to the sompromige, 
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„annas share and: Khairati 


The position `i 


full power. 
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It is quite clear that the rights of the 
reversioners ware sacrificed by the parties 
to the ekrarnama. If conditi.n III bears 
the construction which the appellant wishes 
to put. upon ib, it was an attempt to keep 
the succession in the line of Deo Narain, 
whether he survived Musammat Jubi or 
not. The present case is tu my mind clearly 
distinguishable, from the ‘case cited. In 
that case Ratan Singh and his son Daulat 
Singh 


wera mgm bers of a joint. Hindu 
family. Ratan Singh | embraced :the Muham- 
madan faith, thereby . _ according to the 
Hindu Law forfeiting. his share in fhe 


joint family property. But the son, made 
no claim on tbe basis of. such. a forfeiture 
and father Ta son, remained joint antil 
the son died . January 1851, The son 
left a widow. and two daughters. A few 
months later Ratan Singh - died leaving a 
widow Raj Kuer, Disputes then broke 
ont “between the widow and daughters of 
Daulat on the one hand and „tho widow of 
Ratan Singh on the other. “One widow 
died in 1857 and the other died. in. 1858 
and in 1860 the daughters. of Daulat and 
8 grandson of Ratan named, Khairati Lal 
entered. into & compror 
Lal ery a 
75:annas ‘share. The question for: decision 
in that case was. whether the compromise 
we binding on the sons of one of the 
dang hters of _ Daulat.. Their case was, 

hat’ they were not bound by the com- 
se inasmuch as their. mother and 
aint baing mere life-tenants had no authority 
inthe absence of legal necessity to give 7$- 
annas share, to Khairati Lal. The defendants, 
who were ‘the transferees. from Khairati Lal 
or his heirs, contended that the compromise 
was not an alienation by the daughters of 
Daulat but was - -a family arrangement for 
the settlement of. , disputes, It was found 
that the compromise was effected bona. fide 
with the object of settling disputes. Their 
Lordships held that the true character of 
the transaction was a settlement between the ` 
several, ‘members of the family of their 
disputes, each one relinquishing all claim 
in respect of all property in dispute . other 


‘than that. falling to. his. share, and recog- 


nising the right of the others, as they 
had previously asserted it; to the portion 
‘allotted to them respectively and that it 


s 
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was in his light ‘rather than as conferring 
anew distinct title on each other that the 
parties themselves had regarded the arrange- 
ment. Their Lordships said that the 
compromise was based on the assumption 
that there was an antecedent title of some 
-kind in the parties and that the agreement 
acknowledged and defined whatthat title was. 
it is:to be noticed that in that case there 
was on the one side Khairati Lal who was 
entitled to the whole property if his conten- 
tion was correct. On the other side there 
were three ladies who, it was found, were 
actifg in the best interest of themselves 
and subsequent holders of the property, th 
other words, they represented the inheritance 
of Daulat. In the present case it is 
‘impossible to say that Musammat Juhi 
recognised or admitted the right which 
had been set up by Deo Narain. Deo 
Narain had claimed the property by right 
of survivorship. The compromise, so far from 
admitting or recognising that right, clearly 
negatived it, for it gave him no more than 
aright to succeed to the property on the 
death of Musammai Juhi. On the other hand 
Musammat Juhi was putting forward a 
-olaim not in the interest of herself and 
‘the reversioners but in her own interest 
alone, She was claiming an absolute estate 
under the Will of her husband. The lan- 
gunge used by their Lordships of the 
Privy Council in the case cited appears to 
.me to haveno application whatever to the 
present case. It is nota case of one party 
to the compromise relinquishing his claim in 
respect of all the property in dispute other 
than that falling to his share and recognising 
the right of the opposite party, as he had pre- 
viously asserted it, to the portion allotted to 
him. On the contrary.there wasa distinct 
attempt toconfer upon Deo Narain a right 
which he had not claimed and to which he 
was Glearly not entitled. In other words, there 
was adistinct attemptto sacrifice the rights 
of the reversioners for the benefit of Deo 
Narain. In my opinion the ekrarnama, did 
not confer upon Deo Narain a vested interest 
and, therefore, when the succession opened on 
the death of Musammat Juhi the estate passed 
to the defendant and not to the plaintiff. I 
would, therefore, dismiss this appeal with 
costs. : 
SHARFUDDIN, J.—I agree.. 
Appeal dismessed. 
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PUNJAB CHIEF COGRT. 
Ssconp Civic APPEAL No. 1058 or 1913, 
December 16, 1916, 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice Broadway. 

KHUB RAM AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
Versus 
SURAT AND OTAER3— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (det XIV of 1892), ss, 
268, 264—Legal possession—Presumplion—Procedure, 
omission to follow, effect of —Mortgage, decree passed on 
foot of-~Swit, second, maintainability of. 

Where the law lays down a definite procedure for 
the delivery of possession, which is to be purely 
symbolical, that procedure must be strictly followed 
and no deviation from ib can be permitted. Any 
omission to follow that procedure must be regarded 
as material. [p. 754, col. 2.] 

Where the record of execution proceedings is 
available, no presumption can arise thatthe procedure 
laid i by the law has been followed. [p. 754, 
col, 2. 

In June 1908 plaintiffs as mortgagees obtained & 
decree against defendants for possession of certain 
lands. In July 1908 they filed a dakhalnama stating 
that they had been given possession of the land. In 
July 1911 they brought a suit for possession of the 
lands, averring that some two months after they had 
been placed in possession, the defendants dispossessed 
them forcibly. It was found that plaintiffs had never 
obtained actnal possession of the lands, and that they 
had not followed the procedure laid down in sections 


, 263, 264 of the Civil Procedure Code of 1882: 


Held, that the second suit was not competent. [p. 
755, ool. 1.] 

Court of Wards v. Burra Lall Oopendronath Deo, 15 
W. R. 99, followed. 

Lakshminarayana Atyar v. Ulagammal, 26 Ind. Cas, 

528; 28 M. L. J. 256; Surjiram Marwari v. Barhamdeo 
Persad, 20. L. J.202; Lakhrani Kuar v. Dhanraj 
Singh, 22 Ind. Cas. 634; 14 A. L. J. 102, distinguished, 

Obiter dictum,—When a suit is brought on foot of 
a mortgage and a decree obtained, the mortgage 
merges in the decree and a second suiton the mort- 
gage is not competent. ([p. 75%, col. 1.] 

Shadi Ram v. Het Ram, 20 Ind. Cas. 59; IL A. L. J. 
634, relied upon. 


Second appeal from the decree of the 
Divisional Judge, Hissar, dated the 17th 
of February 1913, affirming that of ‘the 
District Judge, Gurgaon, dated the 28th of 
June 1912, decreeing the claim in part. 

The Hon’ble Pandit Sheo Narain, R. B., 
for the Appellants. 

Mr. Mukand Lal Puri, for the Ranai: 
ents. 


JUDGMENT. —The facts of this case 
may be briefly stated as follows :—On the 
29th ‘of June 1903 the plaintiffs-appellants 
obtained a decree as mortgagees against.the 
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defendantsarespondents for possession of 41 
bighas 17 biswas of cultnrable land in Mauza 
‘ahora Kalan, Taksil and District Gurga- 
on. 
On the 31st of July 1903 they filed a 
dakhalnama in Court, stating that they had 
been given possession of the land inthe terms 
of the decree. 

On the Ist July 1911 they instituted 
the present suit against the defendants- 
respondents, averring that some two months 
after they had been placed in possession 
of the land in suit, the defendants-respond- 


ents had forcibly dispossessed them and 
refused to surrender the land in spite of 
demands. 


The defendants-respondents denied that 
possession had ever been taken from them, 
and pleaded that as the decree had not 
been executed nosecond suit for possession 
was competent. 


The District Judge (old style) held that 
.as, a matter of fact possession of only 16 
bighas 6 biswas of land, khasra Nos. 2504 
and 2536, had been given under the decree 
and decreed the olaim to that extent. The 
suit as to the rest of the land was 
dismissed, on the ground thatas the require- 
ments of sections 263 and 264, Civil Pro- 
cedure Code (1882), had not been strictly 
complied with, possession’had not been given 
in law and a second suit for possession 
was not competent. The plaintiffs-appel- 
lants preferred an appeal to the Court of 
the Divisional Judge against the decision, 
but the learned Divisional Judge, relying on 
Court eof Wards v, Burra Lall Oopendronath Deo 
(1), dismissed their appeal and upheld the 
decision of the Court below. 

Plaintiffs-appellants bave now preferred 
this second appeal to this Court on the 
grounds (1) that it should be presumed 
that the provisions of sections 263 and 
264, Civil Procedure Code, had been complied 
with; (2) that if there had been any ir- 
regularity it was wholly immaterial; and 
(3) that the mortgage still subsists and, 
therefore, they can sue a second time for 
possession in the terms of the mortgage- 
deed. 

We are unable to accede to the first 
contention, Had the record of the execu- 


tion proceedings not been forthcomi t 
(1) 15 W. R, 99. a ii 
i * 
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presumption contended for would doubt- 
less have arisen. The record of the exe" 
cution proceedings, however, is available 
and the dakhalnama dated the 2156 July 
1908 clearly shews that the provisions of 
the Code, then in force, had not been com- 
plied with inasmuch as no warrant, AS 
required by section 264, Civil Procedure 
Code, bad been affixed on any conspicuous 
spot at or near the land in question. In 
our opinion, it was incumbent on the plaint- 
iffs-appellants to prove that they had been 
given possession in a legal manner. The 
onus was on them to prove that tlfe re- 
quirements of the law had been fulfilled. 
The dakhalnama referred to above clearly 
indicated that the provisions of the Code 
had not been complied with. Although the 
girdawar kanungo, who purported to have 
given possession of the land under the decree, . 
was examined as a witnéss, he was not 
questioned with regard fo the affixing of 
the warrant although his statement in Court 
clearly showed that an omission had been 
made in this matter. In our opinion the 
plaintiffis-appellants have failed to discharge | 
this onus and no presumption can arise in 
their favour when the record itself is avail- 
able. As to the second contention, 16 seems 
to us that the irregularity that exists can- 
not be regarded otherwise than as material. 
Oourt of Wards v. Burra Lall Oopendronath Deo 
(1) isan authority direstly in point. It seems 
to us to be obvious that when the law lays 
down a definite procedure for the delivery 
of possession, which is to be purely sym- 
bolical, that procedure must be strictly fol- 
lowed and no deviation from it can be per- 
mitted. Any omission to follow the proce--- 
dure must, therefore, be regarded as material, 

With regard to the last contention Mr. 
Sheo Narain referred us to Lakshminarayana 
Aiyar v, Ulagammal (2), a case dealing 
with the sale of the equity of redemption’ 
in mortgaged property. In our opinion this 
case cannot assist in the decision of the point 
now before us. Similarly in Surjtram Marwari 
v. Barhamdeo Persad (8) the facts were. 
different and that decision cannot be treated 
as a guide in the present matter. > 

Lakhrant Kuar v. Dhanraj Singh (4) is 


(2) 26 Ind. Oas. 528; 28 M. L. J. 256, 
(3) 2 0. L. J. 202. 
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more in point but is clearly not an author- 
_ity for the proposition advansed. There it was 
held.by Walsh, J., that whena person obtains 
a decree for possession but does not execute it 
within limitation, he can still maintain a fresh 
sult for possession, basing it upon the judgment 
obtained in his favour. The present suit, how- 
ever, has not been brought upon the judga 
ment obtained by the plaintiffs-appellants, but 
is based clearly on an averment that they had 
been dispossessed after having been given 
possession of the land under the decree. 

In Shadi Ram vy, Het Ram (5) it was 
held that when a suit is brought on 
foot of a mortgage and a decree obtained, the 
mortgage merges in the decree, and this ap- 
pears to us to be the correct view. 

It is not, however, necessary for us to ex- 
press any definite opinion on the matter, as the 
present suit alleges a definite and new inter- 
ference with the rights of the appellants 
giving them a fresh sause of action, and this 
cause of action they have failed to establish, 
In these circumstances we dismiss the appeal 
with costs. 


Appeal dismissed. 
(5) 20 Ind. Cas. 59; 11 A. L. J. 634, 





PATNA HIGH COURT. 
First Oivi Appaaus Nos. 266 or 1914 AND 
64 or 1915, 
February 23, 1917. 
Present: —Mr, Justice Chapman and 
Mr. Justice Roe. 
Musammat SASIMAN CHOWDHARANI— 
APPELLANT l 
' VErSUS 
SIBNARAIN CHOWDHARY AND orazrs— 
f RESPONDENTS 


i AND 
Musammat JAIMANGALA DAI AND OTHERS 
— APPELLANTS 
VETSUus 


SIBNARAIN CHOWDHARY AND OTHERS 


RESPONDENTS, 

Hindu Law—Gift, deed of, in favour of wife, con- 
struction of—Stridhau—Property acquired out of life 
estate, nature of—Property acquired by gift, heirs to— 
Specific Relief Act (I of 1877), s. 42—Declaratory suit, 
nature of—Oivil Procedure Code (Act V of 1908), s. 
11, O. IX, rr. 3, 4—Res judicata, suit decided in absence 
of parties—Adverse possession —Gift by widow to co~ 
undow—Reversioners, 

Where the operative part of a deed of gift by a 
ee in favour of his wives was to the following 
eliect :—. 
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“As I, the declarant, have no issue, I have, to 
obtain’ bliss in the next world, cauged to be sunk 
several ponds, and have constructed a temple of 
Sri Murli Manohar Ji within the compound of 
my own house at a considerable cost. I often re- 
main ill, although at present I am well. Still 
on account of having no child, and placing no 
certainty in life, I intend to go on pilgrimage to 
Kashi and other places; therefore, I, the declarant, 
of my own free accord and freo will, im order 
to avoid future disputes and to perpetuate my 
name, gave all the mouzahs...... and all other 
properties to both my first and second wives ..... 
who after my death will be heirs to all the 
moveable and immoveable properties. It is desired 
that the said Musammats by holding possession 
and occupation of all the moveable and immoveable 
properties should pay the Government revenue 
thereof, and they shonld collect rent of and keep 
watch over the mouzahs whether they are entire 
or shares...... , and they should give alms and 
charities. [The said Musammais after my death 
shall have in every way full power and all 
proprietary rights over all the moveable and 
immoveable properties]* and they should, under 
the deed excouted by me, pay annually Rs. 360 to 
M., widow of my brother Dular Chowdhary, until 
her death for her maintenance, and by this deed 
the said Musammats should get their names recorded 
in the Government Sherista in the columns of 
proprietors;:” 

Held, that nothing in the nature of an absolute 
estate was conveyed by the operative words, and the 
plain meaning of the deed was to convey only very 
limited powers to the donees for the lifetime of the 
executant, and to declare them his heirs after his 
death in accordance with the ordinary rules of 
succession, and that no stridkan was created. [p. 760, 
col. 1; p. 761, col. 1.] 

Per Roe, J.—-When there is no double intendment 
there is no room for interpretation. [ p. 760, col. 1.] 


Where a Hindu makes toa woman a gift of im- 
moveable property, he should be presumed to confer 


Ja life-estate only unless the contrary appears from 


the terms of the gift. The word ‘gave’ does not, 
therefore, in itself imply the creation of au absolute 
estate, [p. 760, col, 1.] 

Sures Chandra Palit v. Lalit Mohan Dutta, 31 Ind. 
Cas. 405; 22 0. L. J. 316; 200. W. N. 463, referred 
to, 

A woman’s life-estate whether taken by inheritance, 
by will or gift, is never stridhan. [p. 759, cols. 1 & 2.] 


Properties acquired by a Hindu widow out of the 
income of the life-estate, and not Kept separate from 
it, should be regarded as accretions to the hushand’s 
estate, and form part of it. [p. 761, col. 2.] 


* The original of this passage stands thus:—We 
banisbat imlak manqula wa ghair manqula bad wafat 
man mugur kulli wa kul huqug malikiat par kul ikhtiar 
Musammatan mazkurin ko hasil hat. It has been 
thus translated by Roe, J., in the judgment under 
report: “And in respect of all the moveables and 
immoveables after my death all complete rights, 
the power ofa landholder in every circumstance 
*acoraes to the said Musammats”-—Hd, 
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The momenta declaratory suit can be shown to 
turn upon a cowplicated question of law or fact, eg, 
is to who are reversioners or heirs to the property in 
sit, the suit itself ceases to be one which it is 
indiscrect'to admit under section 42 of the Specific 
Relief Act. [p. 759, col. 1.) 

Defendants should not be permitted in the original 
Court to defcat a sound cause of action by an attempt 
to confuso the issues and far less so in appeal. jp. 
‘759, col. 1.) 

Isri Dutt -Koer v. Hansbutti Koerain, 10 C, 324; 


10 I. A. 120; 18 C. L. R. 418; 7 Ind. Jur. 557; 


4 Sar. P. C. J. 459; 6 Ind. Dec. (N. s.) 217, referred tu, 

If'a suit is disposed of in the absence of both 
plaintiffs and defendants, the decision would not 
operate as res judicata, [p. 758, col. 2.] 

The execution of a deed of gift by a Hindu 
widow in respect of her share in her husband’s estate 
in favour of her co-widow, who is the beir-at-law, 
does not,in the absence of proof of notice of an 
assertion by her of a title other than by inheritance, 
constitute adverse possession on the part of the 
co- widow, as against the reversioners of her husband. 
[p. 761, col. 1.] 

The word “mak” means literally one who holds 
“milk” or land. “Milkiat” or “malikiat” implies 
something appertaining to a malik. [p. 7€0 col. 1.] 

Quzre:—Who are the heirs of a woman in respect 
of immoveable: property acquired by her by gift from 
her husband, her own heirs or her husband’s? 

Per Chapman, J—The word “malik”, being in 
common every day use in the country, cannot be 
converted by judicial decisions into a technical term 
of conveyancing. [p- 761, col. 2.] 


Appeal from a decision of the Subordinate 
Judge, Darbhanga, dated the 9th April 
1914. 

Messrs. Pugh, Jayaswal, Sarosht Oharan 
Mitra and Lakshmi Kant Jha, for the Appel- 
lants. 

Messrs. Hasan Imam, B, Basu, Baidyanath 


Narayan Sinha and Avadh Behari Choube,. 


for the Respondents. 

‘FACTS of the case appear from the judg- 
ment, | 

“Mr. Pugh,'for the Appellants in Appeal 
No. 266.—The effect ofthe deed'is that the 
ladies have got absolute interest. Malikiat 
hére means as a king has a kingdom so 
a malik has malikiat, The ladies got the 
property from their husband as stridhan. 
According to Mayne’s Hindu Law (8th 
edition, rage 924), the heirs to such pro- 
perty are the woman’s own heirs, and not 
the husband’s heirs. Plaintiffs sued as 
husband’s héirs, but the lady’s sister’s son 
is alive and is a party to the suit. He 
is-the preferential heir, see Bachha Jha v. 
Jigmon Jha (1). This was explained in 
e Mohun Pershad Narain Singh v. Kishen 


(1) 210. 348; 10-Ind.Jar, 335; 6 Ind.Deo. (x.8.) 237," 
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Kishore Narain Singh (2). Of course, in 
the deed, I do not find any power of disposi- 
tion given to the ladies, still the gift is 
stridhun, for admittedly immoveable pro- 
perty, when given or devised by a husband 
to his wife, is never at her ‘disposal, even 
after his death (see Mayne, section 664). 
1 fail to see how the property -given ‘to 
@ woman by her husband during his hfe- 
time will have the peculiar character of a 
woman’s estate? Gift by a husband ‘to 
his wife it is her stridhan. 

LUBAPMAN, J-—The question is whether 
it is her life-estate or something else.] e 

Now coming'to the deed itself we find it 
gives an absolute estate to the ladies. The 
Privy Council bas said that the word malak 
gives absolute power; but if you ean find 
anything in the Will which cuts it down, 
then the word malik may not mean that. 


Refers to Surajmant v. Rabi Nath Ojha 
(3), Lalit Mohun Singh Roy v. Chukkun 
Lal Roy (4). The donor says: “I give them 


every right in-every possible circumstances.” 
The latest Privy Council case speaks of 
totality of rights, see Fateh Chand v. Rup 
Chand (5). I say you can’t cut down ‘the 
absolute right, just because the donor is a 
woman, Refers to Amarendra Nath Bose 
v. Shuradhany Dast (6), Ram Narain Singh 
y. Peary Bhugut (7), Koonjbehart Dhur v. 


Premchand Dutt (8) and Thakro v. Ganga 
Parsad (9). 
Then I say, how can you sue her? 


Specific Relief Act, section 42, is not applicable 
to the case of stridhan. Her own heirs can- 
not sue her. The plaintiffs have get no 
locus standi even if they are her heirs. It 
was also disclosed in the evidence that the 
widow had adopteda scn in Kritrim form, 
which she can do in Mithila. In face of 


the adoption, the plaintiffs cannot sue her. 

(2) 21 ©. 844; 10 Ind. Dee. (N. s.) 860. 

(3) 30 A. 84; 5 A. L. J. 67; 12 0. W. N. 231; 18M. 
L. J. 7; 10 Bom. L. R. 59; 70. L. J. 181; 3 M. L.T. 
144; 35 I. A. 17 (P. 0.). 

(4) 24 C. 834; 24I. A. 76;1 0. W. N. 387: 7 Sar. 
P. C. J, 155; 12 Ind. Dec. (N. s.) 1224 (P. C.) 

(5) 87 Ind. Cas, 122; 38 A. 446; 18 Bom. L. R. 900; 
20M. L. T. 481; 21 C. W. N. 102;-4 L. W. 597; (1916) 2 
M. W. N. 567. 

(6) 5 Ind. Cas. 78; 14 0, W. N. 458. 

(7): 9 C. 830; 18 0. L, R. 109; 8 Ind. Jur. 38; 4 Ind, 
Dec. (N. s.} 1202. : 

(8) 5 C. 684 at p, 688; 5 O.L. R. 561; 2 Ind, Dec. 
(N. 8.) 1043. 

(9) "10 A, 197 at p. 298,15 I. A, 29 Sar. P, C. 4, 
133; 6 Ind, Dec. (x. s.) 182, 
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{CHapman, J.—Was the adoption set up 
in the written statement? | 

No.—- 

Now as regards the question of adverse 
possession, joiné tenancy is practically un- 
krown to Hindu Law and, therefore, widows 
have to be treated as tenants-in-common. 
Therefore, on the death of Subast, the re- 
versioners, ought to have claimed the half 
share, and as they did not claim the pro- 
perites within 12 years from her death they 
are barred. 

Mr. Saroshi Charan Mitter, for the Appel- 
lant “in Appeal No, 64.—The Sub-Judge was 
wrong in applying cases relating to widow’s 
estate to the present case. Even if it be 
held that the deed did not eonfer any ab- 
solute estate, the property which was ac- 
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quired out of the income of the property, the 


subject-matter of gift, would be absolutely 
under the control of the lady. Refers to 
Musammat Bhagbutit Daee y. Chowiry Bhola- 
nath Thakoor (10). The widow has absolute 
power over moveables, rents and profits 
being such, Then the presumption is in 
favour of the widow’s keeping tbe self- 
acquired properties apart from the properties 
received from the husband. It would be for 
the other side to show that she did not 
keep them apart. 

Mr. Hasan Imam, for the Respondents, 
contended that the deed, if properly con- 
strued, meant only this that the wives were 
declared as heirs in order to avoid dis- 
pute—they did not get any power of alien- 
ation. Of course, even Hindu widows are 
-for all*practical purposes complete owners of 
the husband’s estate which they possess. 
What Bachcha meant was to empower his 
wives to manage the estate in his lifetime 
when he was away on pilgrimage. They 
were only given full pcwer of management, 
nothing more. Moreover, I will satisfy your 
Lordships that possession was not parted by 
Bachcha — the ladies came into possession after 
his death, and took the estate as heirs-at-law. 
Possession is necessary for a deed of gift 
to take effect. Refers to Abaji Gangadhar 
y. Mukta Kom Raghu (11), Dagat Dabee v. 
Mothura Nath Chattopadya (123, TLakshimont 


10) 24 W. R. 165. 
11} 18 B., 638; 9 Ind. Den. (x. s.) 968. 
12) 9 ©. 854; 120, L. R. 530; 4 Ind. Dee. (x. s.) 


are 


wa 
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Dasi v. Nittyananda Day (13) Again in order 
to. constitute s'ridhan the gift must be out 
of affection, see Sir Gooru Das Banerjee’s 
Stridhan,} page 290, 4th Edition. The 
busband’s gift must be out of affection; see 
also Golap Chander Shastri’s Vivadratnakar, 
page 33, para. V. I say it was prudential 
consideration that led to the making of this 
deed and not affection. 

As to who inherits gifts of immoveable 
property by an husband to his wife, after her 
death, see Vivadratnakar, page 34, para. 8. 

The heirs are the husband’s heirs and 
not the women’s heirs, see Golap Chander 
Shastri’s Tindu Law, page 408, 4th edition. 
As regards limitation the co-widow took the 
property as an heir-at-law. The so-called 
Will was inoperative, no Probate being taken 
thereof. There cannot be adverse posses- 
sion. As to the properties acquired by the 
widows after their husband’s death, there is 
ample evidence to show that they were treated 
as part and parcel of the husband’s estate. 

Mr. Baidyanath Narayan Sinha, who follow- 
ed, submitted that the peculiar character of 
the Hindu woman’s estate was really derived 
from that which was given by the Hindu 
commentators to gifts of immoveable pro- 
perty by a husband in favour of a wife, vide 
Introduction to Vivadratnakar, pages 41 
and 42. Therefore, there could be no 
question that even if the property under 
dispute be regarded as a gift from Bachcha, 
it will have all the incidents of a woman’s 
estate. ft is admitted on the other side 
that the widow cannot alienate it even after 
the husband’s estate. Not only that, the 
beirs will also be the husband’s heirs. 
The relevant text is that of Katyayanat 
and the most important word, to construe 
is ** (dayad), which means literally agnates; 
-— whose agnates?—clearly the husband’s 

Mr. Pugh, in reply—-The doctrine of con- 
struction of a deed must be thesame toa 
widow, or a danghter or a man, You cannot 
draw in the status of a widow before yon 
construe the deed. You must follow the 


, dostrine, widow or no widow. 


(18) 20 O. 464; 10 Ind, Deo. (x. s.) 314, 


i m aha Kana ee - A mah 


# % te # # 
“Let the sonless (widow). preserving unsullied the 

bedof her husband and abiding with her venerable 

protector, only enjoy (her husband’s property), being 

moderate until her death, after her, let the heirs (or 

co-h ejrs) take,” 

d 


— 
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« JUDGMENT, 

Roz, J.—The property in dispute in this 
cise was for the most part ancestral estate 
of Bachcha Chowdhary, who died in 1271. 
He had two wives Subast and Sasiman. 
Subast died in 1285. Sasiman is still in 
possession of the estate. In 1910 and 1911 
Sasiman executed the following deeds:— 

A deed of gift, dated 7th November 1910, 


A mokarari patta, dated 7th Novem- 
ber 1910, 
A deed of gift, dated Ist January 1911. 


55 » lst February 1911. 
i »  L4th May 1911. 

in favour of her sisters son and grand- 
children and her husband’s sister’s grand- 
children and great-grand-children, and of 
the family idol and sundry priests thereof. 
The property thus alienated belonged in 
part to the original estate and was in part 
property acquired in the names of Subast 
and Sasiman before the death of Bachcha 
Chowdhary, and in part property acquired 
in their names since Bachcha Chowdhary’s 
death. The plaintiffs as reversioners to the 
estate of Bachscha Chowdhary asked that all 
‘these deeds be set aside as being null and void 
as against them. Defendants Nos. 20 and 
21 are admitted by the plaintiffs to be equal 
reversioners with the plaintiffs. They admit 
the plaintiffs’ title and associate themselves 
with them in the cause of action. The princi- 
pal defendants in their written statement set 
forth, firstly, thatthe plaintiffs are not Bachcha 


Chowdhary’s reversioners; secondly, that the . 


suit is barred as res judicata; thirdly, that the 
plaint is a deliberate misrepresentation of the 
true facts. 

. The plaintiffs wish it to be believed that 
the only title of Sasiman is that of an 
ordinary Hindu widow. 

The facts as alleged by the defendants are 
thaton the 15th Jetth 1271 Bachcha Chowdhary 
made a deed of gift in favour of his wives, 
by which they acquired an absolute right of 
proprietorship with a right of alienation; that 
a year before Subast’s death she made a Will 
devising her entire interest in the property to 
Sasiman; and that the obligees of the deeds 
of 1910 and 1911 acquired a valid title by 
those deeds. 

Onthese pleadings eighteen issues were 
ali These may be summarised as Tol; 
ows i— 
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a. Is the suit 
plaintifis? 

b. Isthe suit barred by limitation? 

c. Is the cause of action res judicata? - 

a. Did Bachcha Chowdhary convey to 
his widows an absolute estate? 

e. Is the property acquired in the. 
names of the widows before and 
after their husband’s death a part 
of the estate of Bachcha Chowdhary? 


These several issues with one minor 
exception have been decided in -the plaint- 
iff’ favour. A decree has been made 
that all dealings by the widows with the 
ancestral estate, and with acquisitions made 
subsequent to the death of Bachcha Chow: 
dhary, are void as against the reversioners. 
It has also been decreed in favour of the 
defendants that the acquisitions made prior 
to 1271 were made from the private purse 
of Bachcha’s wives and were their property 
to deal with as they pleased. à 

Against this deoree both sides appealed. 
The appeal of the plaintiffs has been in argu- 
ment abandoned. On the defendants’ appeal — 
the five points set forth are again pressed. 

The question of res judicata and the 
circumstances in which it is raised have 
been clearly set forth inthe judgment of 
the lower Court; it is clear that the 
former suit was disposed of in the absence 
of both plaintiffs and defendants. It is 
not necessary to elaborate the point further. 
The first issue was upon the pleadings 
without substance. It derived substance 
only from the argument adduced jn the 
lower Court when the evidence of both 
sides had been recorded. The clear inten- 
tion of the parties was to raise the issue 
whether the plaintiffs were in fact the 
reversioners to the astate of Bachcha Chow- 
dhary. The defendants alleged that there were 
living agnates of Bachcha Chowdhary - nearer 
in degree than the plaintiffs. Issue 7 ran: 

Whether the plaintiffs and defendants third 
party (Nos. 20 and 21) are reversioners of 
Bachcha Chowdhary? 

The learned Subordinate Judge has set 
forth in his judgment under issues Nos, 2 
and 7 the evidence on this point. He 
shows that the evidence was conclusive 
that the plaintiffs and defendants Nos. 20 
and 21 were Bachcha Ohowdhary’s heirs- 
apparent, Nothing hasbeen said in appeal 


one maintainable by 
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to suggest that this desision was wrong. 
Indeed it was so obvious that this must be 
the decision that the defendants’ Vakils 
were driven to shift their ground when 
arguing the oase in the lower Court. 
Having unsuccessfully attempted to show in 
6vidence that the plaintiffs were not Bachcha 
‘Ghowdhary’s reversioners, they attempted 
in’ atgument to show that if was not a 
question of reversion to that estate but of 
inheritance to the stridhan estate of Sasiman, 
Their attempt to confuse the learned Sub- 
ordinate Judge succeeded to this extent that 
he was induced to enter upon a short dis- 
sertation upon the shashiras and their 
preference for the husband’s kinsmen to the 
tvidow’s kinsmen as heirs to stridhan property 
bf a widow governed by the Mithila Law. 
č- Without suggesting that the learned 
Subordinate Judge was wrong in entering 
upon a discussion of this point, I must 
decline to be drawn into such speculations. 
The moment that a declaratory suit can 
be shown to turn upon a complicated 
question of law or fact as to who are 
reVersioners or heira to the property in suit, 
the suit itself ceases to be one which it is 
tndiscreet to admit under section 42 of the 
Specific Relief Act. On the pleadings no 
such complicated question was raised. The 
suit was in itself a plain suit fora declara- 
~ ion that Sasiman Chowdhrani had no right 
of disposal in the’ properties sovered by 
the deeds detailed in the plaint. The 
defendants should not be permitted even in 
the original Court to defeat a sound oause 
of. action by an attempt to confuse the 
issues and far less so in appeal. The 
observations of the Judicial Committee in the 
case of Isra Dutt Koer v. Hansbutti Koerain (14) 
are peculiarly applicable to the present case. 
~ The plain cause of action is the assertion 
by Sasiman of absolnte estate with power 
of alienation in the ancestral properties of 
Bachcha Chowdhary. If she had such power 
the plaintiffs have mo cause of action. In 
the case of Sures Chandra Palit v. Lalit 
-Mohan Dutta (15) it was conceded at the 
Bar throughout the litigation that if the 
woman had an absolute estate, the heir to 


‘it was her sisters son. But I have never 
» (14) 100. 324; 10 I. A. 150; 13 O. L. R. 418, 7 Ind. 
‘Jur. 557; 4 Sar. P, C. J. 459; 5 Ind, Dec. (N. s.) 217. 

. (16) 31 Ind. Cas, 405; 200, W. N. 463; 22 0. L, J. 
816. 
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heard nor seen it suggested that a woman’s 
life-estate, whether taken by , inheritance, 
by Will or by gift, is séridhan. The plain 
issue involved is; did Subast and Sasiman 
acquire during the lifetime or at the death of 
Bachcha Chowdhary anything more than a 
life-estate P It was the plaintiffs’ case 
that the ladies succeeded to the estate by 
inheritance. The defendants have proved 


. the deed by which Bachcha Chowdhary trans- 


ferred the estate to them. The questions 
involved are, did the deed of the lth 
Jeith 1271 convey any absolute estate? Was 
possession under the deed duly delivered to 
the widows P The deed has been translated 
as follows:— 


“As I, the declarant, have no issue, I 
have, to obtain bliss in the next world, 
caused to be sunk several ponds, and have 
constructed a temple of Sri Murli Manochariji 
within the compound of my own house at 
a considerable cost. I often remain ill, 
although at present I am well], Still on 
account of having no child, and placing 
no certainty in life, I intend to go on 
pilgrimage to Kashi, and other places, 
therefore, I, the declarant, of my own accord 
and free will in order to avoid future dis- 
putes and to perpetuate my name, gave 
all the mouzahas consisting entire (16 annas) 
or only share, both ancestral and purchased 
thika properties, and all goods and assets, 
articles of copper and silver, elephants, oxen, 
she-ouffaloes, and all other properties, to 
both my first and second wives, Musammat 
Subast Chowdrain, and Musammat Sasiman 
Chowdhrain, who after my death will be 
heirs to all the moveable and immove- 
able properties. It is desired that they, 
the said Musammats, by holding possession 
and occupation of all the moveable and 
immoveable property should pay the Govern- 
ment revenue thereof, and they should 
sollest rent of and keep watch over the 
mouzahas whether they are entire or shares, 
and scattered lands, orchards, oxen, and 
elephants, etc., and they should give alms 
and charities. The said Musammats after my 
death shall have in every way full power 
and all proprietary rights over all the 
moyeable and immoveable properties, and 
they should, under the deed executed by 
me, pay annualy Rs. 360 to Musammat 
Lachmin Chowdhrain, widow of my brother 


~ 
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Dular Chowdhary, until her death for ker 
maintenance, and by this deed the said 
Musammais should get their names recorded 
ithe Government sherishta in the columns 
of proprietors.” 

- A more accurate translation of the clause 
beginning: “The said Musammats after my 
death”——would be: “And in respect of all the 
moveables and immoveables after my death 
all and complete rights, the power of a lavd- 
holder in every circumstance, accrues to the 
said Musammats.” The Urdu words which I 
have translated “accrues” are “hasil hai.” 
The Urdu word which I have translated “of 
a landholder” is “malikiat.’? There is no 
such word in the language. Either the long 
ais amistake cr the word isa manufactured 
word. The point has heen pressed at some 
length in the argument. Itis not to my 
mind material. “Milkiat” or “malikiat” 
would equally imply something appertaining 
to a malik. The word “malik? means 
literally one who holds milk or land. The 
translation, with the amendments which I 
suggest, represents the terms of the deed. 

In Sures Chandra Palit v. Lalit Mohan 
Dutta (15) will be found an exhaustive digest 
of the principles upon which documents 
“ should be interpreted. When there is no 
double intendment there is no room for 
interpretation. Is there in this suit document 
a double intendment? It is a rule universally 
accepted by commentators that where a Hindu 
makes toa woman a gift of immoveable 
property, he should be presumed to confer a 
life-estate only unless the contrary appears 
from the terms of the gift. The word ‘gave’ 
does not, therefore, initself imply the creation 
of an absolute estate. The manner in which 
the gift shall operate is defined:— 

It is desired that the said Musammats by 
holding possession and occupation of all the 
moveable and immoveable properties should 
pay the Government revenue thereof and 
they should collect rent of and keep watch 
over the mouzahas whether they are entire, 
or shares and scattered lands, orchards, oxen 
and elephants, etc., and they should give alms 
and charities,” 

Nothing in the nature of an absolute estate 
is conveyed by these words. In the second 
part of the deed there is in reality but 
little uncertainty. It is urged for the ap- 
epellants that the words “all and complete 
rights, the power of a landholder in every 
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circumstance’ imply an absoulte estate. 
But they must be read with kasil hav. | Does 
the executant mean. that by this instrument 
these powers accrue to the ladies or does: 
he mean that as his heirs these powers: 
will vest in them? Nowhere inthe docu- 
ment does the executant suggest that he 
is making a Will. Earlier in the document 
he has stated that the ladies are his heirs, 
The lady Sasiman herself did not under- 
stand that she had taken the estate’ under 
a Will. When in 1877 she was required 
to register her name under the Act of 1576 
she stated (Exhibit 7) that her right to 
registration came to her by inheritance, 
that she entered into posses3ion of the 
property by virtue of the deeds of gift 
executed by Bachcha Chowdhary in 1271 and 
by Musammat Subast Chowdhbrain in 1269 
and that the share to be registered is, by 
inheritance, the mdlkiat right of the peti- 
tioner, Musammat Subast Chowdhrain (Exhi- 
bit B12) states that Bachcha Chowdhary, 
having conveyed his property by gift dated 
Jetth 1277 to herself and Musammat Sasi- 
man, died in Aswin 1273. “After the death 
of our husband I, the defendant, and Musam- 
mat Sasiman Chowdhrain got into posses- 
sion in equal shares under the said deed 
of gift of all the moveable and immove- 
able properties.” 

Farther, it is to be noted that in Bacheha 
Chowdhary’s deed the motive forthe deéd 
is not affection for his wives but a desire 
to avoid disputes likely to arise during 
his absence on pilgrimage and secure 
the perpetuation of his name and. the 
continuance of the alms and charities which 
he was in the habit of giving. Such 
desire would be fulfilled by giving his wives 
the power to manage his property during 
his lifetime, making them custodians of | 
his estate until upon his death they succeed 
to a fuller power by inherifance. And 
that in my view is the plain meaning of 
the deed. The ladies shall collect the rents, 
pay the Government revenue ard watch 
over the property for the last years of the 
execulant’s life which he intends to sgperd 
chiefly on pilgrimage. They shall not get 
their names registered as holders of the 
lard until after his death, when under the 
ordinary rules of the Mitakshara they will 
have full power to deal with the property 


“as maltks or Jandholders, 


Vol. XXXIX] 
SASIMAN V, SIBNARAIN. 


The plain intention of the deed is to 
convey only very limited powers to the 
donees for the lifetime of the executant 
and to declare them his heirs after his death 
in accordance with the ordinary rules of suc- 
eession. No absolute estate was conveyed. No 
stridhan was created. The property remains the 
ancestral estate of Bachcha Chowdhary, The 
plaintiffs as without question the reversioners 
areentitled to a declaration that the alienations 
of Musammat Sastman will not operate 
beyond her lifetime. The question of limita- 
tion as discussed by the learned Sub-Judge 
seems to have been restricted to the half 
share given to Musammat Sasiman by Mu- 
sammat Subast. The document executed by 
Musammat Sabast was in effect a Will, of 
which Probate was never taken. The execu- 
tion of such a document in favour of the heir- 
at-Jaw can hardly constitute in ‘the heir-at- 
law adverse possession. But as T understand 
Mr. Pugh’s argument, exception is now taken 
to an assertion of title by the rever- 
sioners more than twelve years after the re- 
gistration of Musammat Sasiman’s name as 
absolute owner by-virtue of deeds of gift exe- 
cuted by Bachcha Chowdhary and Subaat 
Chowdhrain. In this argument there might 
have been some force if it was shown that 
the plaintiffs had notice of Musammat 
Sasiman’s applications for registration. 
There is nothing on the record to suggest 
that they had such notice. And if they had 
such notice, the entry of the words ‘By 
inheritance’ in khata No. 5 would defeat the 
contention that the application was an asser- 
tion pt adverse title. Uponall the grounds 
urged in support of Appeal No. 266 of 1914 
the appellants must fail. The appeal should 
be dismissed with costs. 


In Appeal No. 64 of 1915 the properties 
in dispute are properties acquired by the 
widows since the decease of Bachcha Chow- 
dhary described in Schedule III of the plaint. 
The learned Sub-Judge has given reasons 
(printed at page 555) for his decision that 
these properties must be deemed a part of 
the estate of Bachcha Chowdhary. The sug- 
gestion in appealis that the two ladies had 
great affection for the children of their 
sisters and their husband’s sisters, that 
Siabast made in 1255 an attempt to make 
provision for them and that Sasiman has 
by her gifts of 191€ and 1911 shown that 
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she too wished to provide for them. We 


are asked to infer that these acquisitions 
were made for their benefit. But if that Was 
always her intention, particular care would 
have been taken to keep a separate account 
of the acquired properties. Musammat Sasi- 
man says herself (page 536) that she does 
not recollect whether separate accounts were 
kept, and no genuine accounts are produced 
to settle the question. In villages in which 
she held shares both as a part of Bachcha 
Chowdhary’s estate and as an acquisition 
subsequent to his death, she certainly made 
no distinction between the income of the 
acquired and the ancestral shares. She was 
on the 9th December 19 2, the date of her 
examination on sommissivn, certainly a 
very old woman (P. P. 523, et seg). Iad 
she really had any acute desire to benefit 
her sisters’ and sisters-in-law’s descendants, 
she would have given expression to that 
desire before her faculties failed. I agree 
with the learned Sub-Judge that there is 
nothing to show that she wished to keep 
separate from the ancestral estates the acqui- 
sitions from savings. The case is not distin- 
guishable in any particulars from the case of 
Isri Dutt Koer v. Hansbuttt Koerain (14). I 
find it impossible to find otherwise than that 
the properties detailed in Schedule III were 
accretions to the estate of Bachcha Chow- 
dhary. This appeal should also be dismissed 
with casts. 

CHAPMAN, J.—I agree. On the plaint as 
framed the plaintiffs clearly had locus standi, 
lf the property was not alienable by the 
widows, I am of opinion that the plaintiffs 
were the heirs. Ifthe property was alienable 
the plaintiffs’ suit failed in any event. 

I agree with my learned brother as to the 
meaning of the deed and I am confirmed ` 
in this view by the fact that in my opinion 
there was no trustworthy evidence that 
Subast, or Sasiman entered into possession 
under the deed.......... 


As regards the word malik, I trust that a 
word in such common every day use in this 
part of the country will not be converted 
by the decisions into a technical term of con- 
veyancing, 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
‘- Seconp Qrvıu APPEAL No, 1906 or 1915, 
d December 24, 1916. 
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Present:_~Mr. Justice Scott-Smith, 
UMRAO SINGH AND OTHERS—DEFENDANTS— 
APPELLANTS 

VETSUS 


LACHHMI NARAYAN AND oriters— 


4 PLAINTIFFS— RESPONDENTS. 
r Limitation Act (IX of 1908), Sch. I, Art, 149— 
Adverse possession Co-sharer in possession—-Mortgage 
alleging exclusive  title—Reyistration—Notice, con- 
structive. 
“ Where one person is in possession of property for 
himself and his co-parceners his possession is of a 
fiduciary character, and it does “nok begin to be 
adverse to his co-parceners in the absence of intima- 
tion conveyed by him tothem that he intends to 
exclude them.[p. 762, col. 2.) 
. Malkappa Dod Chanbasapagowda v. Mudkappa 
Basappa Mudigavdar, 17 Ind. Cas, 657; 37 B, 84; 14 
Bom. L. R. 931, relied upon. 
‘ Defendants were in possession of a house on behalf 
of themselves and of plaintiffs. They mortgaged it 
to a third person, alleging it to be their exclusive pro- 
perty, but they remained in possession of it as 
tenants. There was nothing to show to the plaintiffs 
that the character of the defendants’ possession had 
changed: 
- Held, that the defendants’ possession did not 
become adverse to the plaintiffs. [p. 763, col. 1.] 

he doctrine of constructive notice by registration 
‘does not apply to the case of a person upon whom no 
‘duty is imposed by the law to search. [p. 763, col. 1.] 
. Janki Prasad v. Kishen Dat, 16 A. 478; A. W. 
N. (1894) 151; 8 Ind, Dec. (N. 8.) 810, referred to. 


Second appeal from the decree of the Ad- 
ditional Judge, Delhi, dated the 15th April 
‘1915, affirming that of the Munsif, Second 
‘Class, Delhi, dated the 2nd August 1913, 
decreeing plaintiff’s claim. 

Lala Tirath Ram, for the Appellants. 

Rai Sahib Lala Mott Sagar and the 
Hon’ble Pandit Sheo Narain, R. B., for the 
Respondents. 
 JUODGMENT.—This is an appeal from 
the order of the lower Courts giving the 


plaintiff a decree for possession of {ths ofa - 


house in Delhi. The Courts have held 
that the house was ancestral property of 
the parties, that plaintiff, according to 
-the pedigree-table found to have been proved, 
twas entitled to th share, that his claim 
was not barred by time, and that he and 
his father had not lost their rights by 
abandonment. The facts are fully given in 
the judgments. of the lower Courts and 
need not be repeated. 

The first point urged in this Court is that 
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plaintiff has not proved his title by sufficient 
evidence. There is certainly not a great. 
deal of evidence in support of his title, 
The Courts have relied upon a mortgage- 
deed executed by Ganeshi Lal, ancestor 
of the defendants, in 1870, by which he. 
mortgaged this house describing it as 
ancestral. The identity of the house has 
been proved and the meaning of the word 
ancestral used in the deed is clearly that 
Ganeshi Lal iuberited the house from his 
ancestors. His father was the grandfather 
of the present plaintiff. In addition to this 
we have the fact that when plaintiff entered 
the service of Government he was shown 
in his character book as the possessor of 
sth share in a house in Delhi. On this evi- 
dence the lower Courts have found that 
the house was the ancestral property of the. 
plaintiff, This finding is one of fact 
and cannot be challenged in second appeal. 
A number of rulings have been cited in 
support of the proposition that in the case of > 
joint property possession cf one co sharer is 
the possession of all. This principle is well 
established and is not challenged on bekalf 
of the appellant., 

What is urged on his behalf is that the 
suit of the plaintiff is Larred by time, defend- 
ants’ possession Laving beer adverse for more 
than 12 years. The plea of adverse posses- 
sion rests upon the mortgaged-deed exe- 
cuted by Ganeshi Lal and his sons in 
1870, by which they mortgaged the house 
alleging it to be their exclusive property. 
The contention is that thereby they set up 
a title adverse to plaintiff’s father. The 
Courts below have found that plaintiff and 
his father had no notice of this mortgage. 
Jt is argued, however, that the deed was 
registered and that, therefore, the plaintiff’s 
father had constructive notice. The ruling 
reported as Malkappa Dod Chanbasapaguwda 
v. Mudkappa Basappa Mudigavdar (1) is very 
much in point in the present case, wherein 
it was held that the possession by defendant 
before the alienation being for himself and 
his co-parceners and being thus of a fiduciary 
character, it could not begin to be adverse 
to the co-parceners in the absence of intima- 
tion conveyed by him to them that he 
intended to exclude them. In” that case 
the alienor remained in possession of the 


; (1) 17 Tnd, Cas, 657; 14 Bom. L. R. 931; 37 B. 84. 
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‘property alienated. Similarly in the present 
ease Ganeshi Lal and his sons remained in 
possession of the mortgaged house as tenants 
‘and there was notbing to show to the 
plaintiffs father that the character of 
their possession had oshanged. lu Janki 
Prasad v. Kishen Dat (2) the Judges 
expressly stated that they did not deside 
that registration was of itself notice to all the 
world. What they did decide was that 
where if was the duty of a person to 
search or where a reasonably prudent man 
would in his own interests make a search, 
ther the fact that the search, if made, 
would have disclosed a document affecting 
the property, affects that man with notice 
of such document and puts on him the 
necessity of further enquiry. Inthe present 
case I do not consider that it was the duty 
of the plaintiff’s father to be constantly 
searching the registers in order to see whe- 
ther any alienation affecting hig rights in 
the joint property had been made. In my 
opinion the doctrine of constructive notice 
cannot be applied to the present case and 
I follow tbe- principle enunciated in 
Malkappa Dod Ohanbasapagowda v. Mudkappa 
Basappa Mudigardar (1) referred to above. 
The question of abandonment is one of fact 
and has been decided against the defendants, 
The decision onthat point cannot be con- 
tested in second appeul. On the above findings 
the appeal fails and is dismissed with costs, 


Appeal dismissed. 


(2) 16 A. 478 at p, 492; A. W. N. (1894) 15]; 8 
Ind. Bee. (x, s.) 310, 


i PATNA HIGH COURT. 
Orvis Revrsios No. 1 or 1917. 
March 2, 1917. 

Present:--—Mr. Justice Mullick and 

Mr, Justice Jwala Prasad. 
SUKHDEO DASS AND OTHERS— 

PETITIONERS 
versus 


RITO SINGH—Opposire PARTY. 
Civil Procedure Core (Act V of 1908), ss. 144, 151, 47 
—Applicability of s. 144—Restitution—Order setting 
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drawn—Inherent power of Court to prevent wrong akin 
to abuse of process—Order of restitution under s. 151 
—Appeal, second, whether lies—Exechtion—Auction- 
purchaser, position of. 

Section 144, Civil Procedure Code, applies omy 
where a decree is reversed and not where an order 
setting aside a sale is reversed. [p. 764, col. 2.] 

The question whether an auction purchaser is 
entitled to a refund of the sale money does not come 
within the scope of section 47, Civil Procedure 
Code. [p. 764, col. 2,] 

. Jotindra Mohan Tagore v, Mahomed Basir Chowdhry, 
82 C. 332, referred to. 

A Court in the exercise of its inherent powers 
under section 151 oan order an anction-purchaser to 
refund the purchase-money withdrawn by him on 
the setting aside of the sale, if the sale is subsequently 
confirmed on appeal, and thus restore the money in 
the party who is entitled to it. [p. 765, col. 1.] 

Beni Madho Singh v. Pran Singh, 14 Ind. Ons. 456; 
15 C. L. J. 187, relied and commented upon. 

Safaraddi v. Durga Prosad Sen, 16 Ind Cas. 966; 16 
C. L. J. 88, not followed. 

It is clearly within the powers of a Court to correct 
aresult which amounts to something akin to an 
abuse of the process of the Court andto put the 
parties in the position in which they would have been 
if the Court had not erroneously passed an order 
which had to. be corrected in appeal. [p. 765, cols. 
1 & 2.] 

An order of restitution made under section 151, 
Civil Procedure Code, in exercise of the inherent 
powers of the Court, is not a decree, nor does it 
amount to an adjudication of the rights of the parties 
to a suit. The anction-purchaser in such a case 
cannot be said to be a representative of any of the 
parties, so as to bring the order within the scope of 
section 47 of the Code. Therefore, no appeal lies 
against such an order. [p. 764, col, 2.] 

Amirannessa Chowdhurain v. Karimannessa Chow- 
dhurain, 22 Ind. Cas. 839; 18 C. W. N. 1299, doubted. 

Such an order can be executed asa money decreo. 
[p. 765, col. 2.] ; 

The Code of Civil Procedure is not exhaustive, and 
when a Court has made an order which it has juris- 
diction to make, there is inherent power in the Court 
to have that order carried into effect. [p. 765, col. 2.] 

Jogendra Chandra Sen v, Wazidunmesa Khatun, 34 
©. 860; 11 O. W.. N. 856, referred to. 

An auction-purchaser purchases with his eyes open, 
and if the title does not turn out to be as perfect as 
he expected the fault is his own. [p. 765, col. 2.] 


Civil revision against the order of the 
District Judge, Patna, reversing that of the 
Subordinate Judge, Patna. 


Messrs. Kulwant Sahay and Sivnendan 
Ray, for the Petitioners, 

Messrs. Lakshmi Narayan Singh and 
Baidyanath Narayan Sinha, for the Opposite 
Party. 

JUDGMENT. . 

Mec buick, J.—The decree-holders, in exe- 

cution of n money-decree against one Bhup, 


aside sale reversed on appeal—Purchase-money with. * Narain Singh and his two sons, brought ta’ 
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sale, among others a property described as 
lot No. 3. Phe auction-purchaser Rito Singh 
succeeded’ in getting that sale- set aside 
by the execution Court, on the ground 
that. the-interest of Bhup Narain Singh. had 
been previously sold in execution of 
another decree and. that at the time of the 
sale: he had no saleable interest in the 
property. On appeal that order was revers- 
ed and’ the sale was confirmed. In the 
meantime the auction-purchaser had drawn 
out. from Court. the auction-purchase money, 
but when the sale was confirmed by the 
Appellate Court, the execution Gourt at the 
instance. of the decree-holder called upon 
the purchaser to refund the. money, which 
amounted to a sum of Rs. 2,400. The 
auction-parchaser objected, but the Court 
thereupon attached his moveable property. 
The auction-purchaser then appealed to. the 
District Judge, who held that Bhup Narain 
Singh’s one-third share in the property 
having been. previously sold what the auc- 
tion-purchaser was getting by the sale was 
only a two-thirds- share; that as he had bid 
Rs. 2,400 under the impression that the 
whole property was being sold he would be 
a loser to the extent of Rs. BO), and that 
hecould not be compelled to go through 
with the saleand torefund the purchases 
money. 


Tt was argued before the District Judge 
that the auction-purchaser could be compel- 
led to make restitution under section 144, 
Civil Procedure Code, but the learned Judge 
held that that section could only apply whena 
decree was reversed and not. when an order 
setting aside a sale was reversed. He was 
next asked that if section 144, Civil Pro- 
cedure Code, did not apply then he should, 
in exercise of his inherent powers, under 
section 151, Civil Procedure Code, compel 
the auction-purchaser to refund. The learn. 
ed Judge declined to exercise his powers 
under that seztion, because in his opinion 
to do so would be to compel the auction- 
purchaser to suffer a loss of Rs. S00. He 
accordingly dismissed the appeal before him. 

The decree-holder then preferred a second 
appeal to this Court; but being of opinion 
that no second appeal lay, we treated the 
memorandum of appeal as a petition for 
revision and issued a Rule npon the auction- 
purchaser to show canse why we should not 
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interfere under section 115, Civil. Procedure 
Code. 

The: first, question that arises is. whether 
the order of the Executing Court directing 
the auction-purchaser to refund the money 
was a decree within the meaning of the 
Civil Procedure Code. It is clear that it 
was not an order coming within section 
144, Civil Procedure Code, nor an order 
adjudicating the rights of the parties in 
the suit. It certainly was not made in the 
suit, nor was the auction-purchaser in this 
case a representative of any party, Ib follows 
that the order does not come within, the 
scope of section 47, Civil Prceedure Code, 
and cannot be a decree. It would fall 
under that section if the auction-purchaser 
can be regarded as a representative of the 
judgment-debtor, but, in my opinion, the 
auction-purchaser cannot be so. regarded 
in this case. Moreover, the question whe- 
ther an anction-purchaser] is entitled to a 
refund of the sale-money has been held not 
to be a question coming within the scope 
of section 244 of the former Procedure Ccde, 
which corresponds to section 47 of -the 
present Code, see Jotendra Mohan Tagore v, 
Mahomed Basir Chowdhry (1). Therefore, 
in my opinion the order made by the Execut- 
ing Court in this case was not a decree 
and, therefore, no second appeal lies to us. 


The next question is whether any appeal 
lay to the District Judge. If the order was 
not appealable as a decree, then it could 
be only appealable as’ an order; but Order 
XLIII, rule 1, does not make any provision 
for an appeal against an order such as “his, 
The order must have been made under 
section 151, Civil Procedure Code, in exercise 
of the Court’s inherent powers and no appeal 
Jay against it. The learned District Jndge 
had no jurisdiction to set it aside. 


The learned Vakil for the opposite party 
has brought to our notice the case of 
Amitrannessa Chowdhurain v. Kartmannessa 
Chowdhurain (2). In tat case a sale was 
set aside at the instance of the judgment- 
debtor on the ground of frand on the part 
of the decree-holder and the auction-per. 
chaser and the Court on the application 
of the judgment-debtor directed the auction- 


(1) 32 0. 332. 
. (2) 22 Jnd. Cas. 839; 18 O, W. N. 1299, 
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purchaser to refund the mesne profits from the 
property. A Division Bench of the Caleutta 
High Court held tbat a frst and second 
appeal against the order were competent. 
The report of the judgment does not contain 
the reasons for the decision, and with the 
greatest respect I venture to think that the 
decision might have been different if the 
point as to the competency of the appeal 
had been taken in the course of the hearing 
of the appeal instead of being taken after 
judgment had been pronounced. 

The learned Vakil has also drawn our 
altenfion toa decisionin Appeal from Appel- 
- late Order No. 295 of 1916, dated the 13th 
February 1917, [Jagdip Naroin Singh v. 
Holloway (3)), by a Division Bench of this 
Court. In that case the judgment-debtors 
got a sale set aside and then applied for 
compensation for the period for which they 
were kept out of possession. A preliminary 
objection as to the competency of the appeal 
was taken but the point was not decided 
and thecase was disposed of on the point 
of limitation. 

The learned Vakil bas not been able to 
show any other authority in support of his 
proposition that an order under section 15!, 
Civil Procedure Code, is subject either to first 
or second appeal. The orderof the learned 
District Judge, therefore, must be set aside. 

There remains the question whether the 
order of the Execating Court was one that 
should heve been made. In Safaradd7 v. 
Durga Frosad Sen (4) a Division Bench of the 
Caleutta High Court held that the Court 
could enot either under section 144, Civil 
Procedure Code, or under its inherent powers 
order a decree-holder to refund mesne profits 
in respect of a sale that was set aside. An 
earlier decision, however, in Bem Madho 
Singh v. Fran Singh (5) takes a different 
view and holds that section 151 is appli- 
cable. Without going so far as the learned 
Judges who decided this last case, it is 


sufficient for us to say that the facts of the- 


ease before us justify the order under section 
151, Civil Procedure Code. Here money 
which ought not to have been taken out has 
been taken out. lt is clearly within the 
“power of the Court to correct a result which 
amounts to something akin toan abuse cf 
` (8) 39 Ind, Cas, £53; 2 P. L. J. 206 


(4) 16 Ind. Cas, 266; 16 O. L. J. 88. 
(5) 14 Ind, Cas, 456; 1b C. L, J, 187. 
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the process of the Court and to put the 
parties in the position in which *they would 
have been if the Court had not erroneously 
set aside the sale in the first instance, an 

if there had been no necessity to get that 
erroneous order corrected by the Appeal 
Court. In my opinion the Executing Court 
acted very properly in ordering the refund 
of the money. 

Finally, the question is whether the order 
attaching the proper y of the auction-pur- 
chaser soas to compel him to restore the 
money is correct. The Civil Prosedure Code 
contains no provision for the execution of an 
order for the refund of money drawn out 
by a party in a case such as this, but I 
take if that the principle laid down in 
Jogendra Chandra Sen v. Wazidunnissa Khatun 
(6) will apply and that the proper procedure 
is to execute the order as an ordinary 
money decree. There is ample authority 
for the proposition that the Code of Civil 
Procedure is not exhaustive and that when 
a Court bas made an order which it has 
jurisdiction to make, there is inherent power 
in the Court to have that order carried into 
effect, 

The learned Vakil for the opposite party 
complains that if the order is carried into 
effect, the auction-purchaser will be a loser 
to the extent of Rs, 800; but the reply to 
this is that at the auction he purchased 
with his eyes open and if the title does 
not now turn out as perfect as he expected 
the fault is his own. The result is that the 
order of the learned District Judge is now 
seb aside and that of the Executing Court 
restored, The suscessful party before us will 
get costs in the Court of the District Judge 
The costs in the two 
Courts will be assessed at a consolidated 


‘sum of Rs. 48. 


Appeal allowed. 
(5) 34 C. £60; 11 C, W. N. 856. 


a Second appeal from the 
District Judge, Jhang, dated the 5th Novem- 
‘ber 1914, affirming that of the Subordinate 
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PUNJAB CHIEF COURT. 
Seconp Civic APPEATL No. 222 or 1915. 


e January 2, 1917. 


Present: —Mr, Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
JIWAN DAS— PLAINTIFF- APPELLANT 
versus 
KHUSHABI RAM AND OTHERS— DEFENDANTS 


~~ RESPONDENTS., 

Civil Procedure Code (Act V of 1908), O. VIT, r. 11, 
cl. (c),s. 149—Plaint insufficiently stamped—Time for 
paying up deficiency—Couwrt, duty of ~Procedure— Court 
‘Fees Act (VIL of 1870), s. 28. 

A Court is not justified in rejecting a plaint under 
Order VII, rule 1}, Civil Procedure Code, unless and 
until it has given the plaintiff an opportunity to 
supply the deficient Court-fee within a time fixed for 
the purpose and the latter has failed to comply with 
the order. The Conrt is bound to grant time for 
affixing the proper CGourt-fee and hàs no discretion 
in the matter. [p. 766, col. 2.] 

Jhanda Khan v. Bahadar Alt, 
followed. 

Sardar Khushal Singh v. Puran Singh, 156 P. R 
1888; Bai Anope v. Mulchand Girdhar, 9 B. 855; 5 
Ind. Dec. (N. s } 286 and Achut Ramchandra Pai v. 


3 P. R. 1893, 


‘Naguppa Bab Balgaya, 21 Ind. Cas. 337; 38 B. 41; 16 


Bom. L. R. 902, referred to. 

Section 149 of the Civil Procedure Code, containing 
a general provision relating to all documents, cannot 
control the rule laid down in Order VIT, rule 11, which 
deals specifically with plaints. [p. 767, col. 1 J 


decree of the 


Judge, Sanga “Class, Jhang, dated the 18th 
June 1917. 

The Hon’dle Pandit Sheo Narain, R. B., 
Rai Sahib Lala Moti Sagar and Mehta 
Bahadur Ohand, for the Appellant. 


Mr, Beechey and Bakbshi Tek Ohand, for 
the Respondents. 
JUDGMENT.—This appeal arises ont of 


‘an action brought by the plaintiff-appellant to 


pre-empt 3/32 share of a plot of land with a 
garden and a bungalow thereon. The Courts 
below have dismissed the suit on the 
ground that the Court-fee in respect of the 


bungalow should have been ad valorem on: 


the market value thereof; that the non- 
valuation of the relief relating to the bunga- 
low was due to the plaintiff's mala fides; and 
that he was not, therefore, entitled toask the 
Court to give him time to make up the 
deficiency in the Court-fee. The learned 
District Judge has discussed several rulings 
of this Court cited before him by tke partigs 
in support of their respective contentions; 


° 
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but it seems to us that the judgment which is 
on all fours with the present case is that re- 
ported aa Jhanda Khan v. Bahadar Ali (1). In 
that case the relief for the possession of the 
uncultivated land had not keen valued at all, 
and the Trial Judge, who was asked to grant 
time for supplying the requisite stamp paper, 
refused it on the ground that the suit would be 
barred by time, and he accordingly dismissed 
the suit. A Division Bench of this Court, after 
an elaborate examination of the relevant 
sections of the Civil Procedure Code and the 
Court Fees Act, arrived at the conclusion 
that it was the duty of the Court to require 
the plaintiff to correct the valuation of the ` 
relief sought within a fixed time, and that if 
the plaintiff complied with the order, the suit 
would be within time, because the date of 
the institution of the suit for purposes 
of limitation must be taken to be the date of 
the first presentation of the plaint. 

There can be no doubt that the plaintiff 
should have paid ad valorem Court-fee on 
the value of the bungalow [vide Bhag Bhart 
v. Jawahar Singh (2)] and that this is a case 
of insufficiently stamped plaint., In these 
circumstances the only order which could 
appropriately be passed at the preliminary 
stage of the suit would be that of the 
rejection of the plaint. Now, Order VII, 
rule 11, clause (c), makes it abundantly 
clear that the Court is not justified in 
rejecting a plaint, unless and until it has 
given the plaintiff an opportunity to supply 
the deficient Court-fee within a time fixed 
for the purpose and the latter has failed 
to comply with the order. The Court is 
bound to grant time for affixing the proper 
Court-fee and has no diseretion in the matter, 
vide, Sardar Khushal Singh v. Puran Singh(3), 
Bat Anope v. Mulchand Guirdhar (4) and Achut 
Ramchandra Pai v. Nagappa Bab Balgaya (5). 
The learned Counsel for the respondents relies 
upon section 149, Civil Procedure Oode, and 
section 28 of the Court Fees Actin support 
of the contention that it is discretionary 
with the Court to grant or to refuse time for 


(1) 3 P. R. 1898. 

(2) 25 Ind. Cas. 545; 71 P. R. 1914, 155 P. W, R, 
1914; 241 P. L. R. 1914. 

(3) 156 P. R. 1888, i 

(4) 9 B. 355; 5 Ind, Dec. (N. s.) 286. 

(5) 21 Ind. Cas. 337; 38 B. 41; 15 Bom, In R, 
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supplying the requisite stamp paper; but 
as regards section 149 we coneur’in the 
view of the Bombay High Court in Achut 
Ramchandra Pat v. Nagappa Bab Balgaya (5) 
‘that the said section containing a general 
‘provision relating to all documents cannot 
soutrol the rule laid down in Order VII, 
“ rule 11, which deals specifically with plaints. 
The same remark applies to section 28 
of the Court Fees Act, assuming that there 
is a want of harmony between that section 
and Order VII, rule 11. Further, it seems 
to us. that vben the Court received the 
plaint and registered it, the reception must be 
deemed tobedueto the mistake or inadvertence 
of the Court, and that the requirement of the 
proviso to ie said section had been complied 
with and the Court of first instance should 
have directed the plaintiff to file the 
requisite Court-fee. 
. For the foregoing reasons, we are of opinion 
that the Courts below were not justified 
in dismissing the suit, and that the plaintiff 
should be called upon to` make good the 
deficiency i in the Court-fee within a reasonable 
tine to be fixed by the Subordinate Judge. 
We accordingly accept the appeal, and setting 
aside the decrees of the Courts below, we 
direct the Court of first instance to determine 
the amount of the additional Court-fee to 
écleviable on the plaint, and then ‘to 
proceed in accordanse with Order VII, 
tule 11, clause (c), and other provisions 
of the Civil Procedure Code. The Court-fees 
on the memoranda of appeals in this Court 
and the lower Appellate Court shall be 
. Yefunded, and other costs shall abide the 
event, 
i Appeal accepted. 


Fa] 


CALCUTTA HIGH COURT. 
Rote Nasi No. 119 or 1917. 

April 20, 1917, 
Present:—Mr, Justice Fletcher and 
Mr. Justice Newbould. 
| RAJEN DRA NATH DAS—PLAINTIFE— 
PETITIONER 
versus 
_ ABDUL HAKIM KHAN—Davenpant— 
OPPOSITE PARTY. 


` Civil Procedure Code (Act V of 1908), Sch. II, paras. A 
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14, 15— Arbitration and award—Pleader, whether can 


-be arbitrator —Award, remittance of —Hefusal to call 


witnesses—~Misconduct—Contract Act (IX of 1872), s 
23 —Loan for immoral purpose, whether can be recove?. 
ed. 

A gentleman engaged in the legal profession does 
not become incompetent to act as arbitrator merely 


-because on some occasions he was engaged by one 
-of the parties as his Pleader. 


[p. 768, col, 1.] 

When a sum is awarded to a patty by the arbitrator 
suit referred to his arbitration, the Court, 
before which an application is made to file the award 
and to pass a decree on it, cannot disallow the sum, 
but if it comes to the conclusion that the party is 
not legally entitled to the sum, it ought to remit the 


“case to the arbitrator. [p. 768, col. 2. | 


The refusal of the arbitrator to summon witnesses 
cited by a party does not vitiate the award, where 
there is nothing to show that the arbitrator was not 


‘acting within his powers and where in the exercise of 


a prudent and wise discretion he declined to summon 
the witnesses. [p. 768, col. 2; p. 769, col. 1.] a 
Money lent for the purpose of assisting the 
borrower to visit brothels and bring in prostitutes cãti- 
not be recovered in a Court of Law. [p. 768, col. 2.] 


FACTS material to this report are briefly 


as follows:— 


The plaintiff-petitioner brought this suit 


for the recovery of Rs. 600 borrowed from 


him by the defendant on a noteof hand. The 
case for the defence was that the plaintiff 
was not the real creditor but that he was a 
benamidar for one Suryya, the real creditor, 
rand that the defendant paid the whole amount 
‘of the loan to the real creditor Suryya, except 
‘the sum of Rs. 25 which still remained due 
from him. The matter was referred to 
arbitration, and the arbitrator, while dis- 
believing the plea of benamz set up by the 
defendant and the fact of the alleged pay- 
ment to the alleged real creditor, awarded 
Rs. 25 only to the plaintiff, that is, the sum 


‘ ‘admitted by the defendant to be due from 


‘him. The arbitrator did not allow the plaint- 
iff sufficient opportunity for adducing 
evidence before him, and in fact he rejected 
an application of the plaintiff to summon 
witnesses to prove his case. An objection 
was filed against the arbitrators award, but 
the lower Court, without giving effect to the 
objection taken by the plaintiff, dismissed 
the whole claim. 

Babu Ramgati Sirkar, for the Petitioner.— 
The award ought to have been set asideon 
the ground that it was vitiated by the mis- 
conduct of the arbi trator, in so far as the 
arbitrator did not give the plaintiff any 


, opportunity for producing his witnesses before 


the arbitrator. It has been held in several 
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cases that refusal to grant a party sufficient 
opportunity for calling his witnesses or 
gefusing to hear the witnesses is a miscon- 
duct on the part of the arbitrator. See 
‘Civil Procedure Code, Schedule LH, paragraph 
15. 

The next point is that when there was an 
objection to the legality of the award 
apparent on the face of it, vz., that the 
arbitrator having -disbelieved the plea of 
benami ought to have allowed the plaintift’s 
claim in full, the Court below should have 
remitted the award for the re-3onsideration of 
-the arbitrator. See Civil Procedure Code, 
Schedule I], paragraph 14, clause (c). 

Lastly, there cannot be any justification for 
ithe Court’s dismissing the whole claim of the 
plaintiff on the ground that the money was 
advanced by the plaintiff for immoral pur- 
poses, when there was no objection by the 
defendant against the.award. 

Babu Sarat Chunder Khan (with him Babu 
Hirendra Nath Ganguly), for the Opposite 
‘Party.— The defendant has no objection to a 
decree being passed in plaintiii’s favour for 
‘the sum of Rs. 25 only. 


JUDGMENT. 

FLETCHER, J.— This isa Rule obtained by 
the plaintiff calling on the opposite party, 
the defendant, to show cause why the order 
complained of should not be set aside. The 
plaintiff sued ona hand note. By agree- 
ment between the parties, the case was 
referred to arbitration, the arbitrator being a 
Pleader practising in the Court and, accord- 
ing to the statement of the petitioner in his 
petition, the engaged Pleader of the defend- 
ant. 
having been engaged either on that occasion 
or on some other occasion asthe Pleader of 
the defendant. There ought not to be any 
objection that a gentleman engaged in the 
legal profession is not éntitled to be appointed 
arbitrator because on some occasions he was 
engaged by one of the parties as his Pleader. 
It isa common case that members of the 
legal profession are appointed arbitrators in 
suits even incases where they are engaged for 
one of the parties. I have seen many cases 
where the Counsel engaged on one side has 
been appointed arbitrator to decide the case. 
There is no reason to think that merely on 
* that ground the gentleman appointed as 
arbitrator will not honestly and fair ly de." 
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. In this case, the arbitrator 
made this finding: He disbelieved the case 
of benami set up by the defendant. He found 
as a fact that the defendant did not borrow 
the money for the purpose stated by the 
plaintiff but that the money was paid by the 
plaintiff for the purpose of assisting the de- 
fendant, who was called inthe award his boon 
companion, to visit brothels and bring in - 
prostitutes. That is an immoral purpose and 
the law will not enforce the payment under 
such circumstances, That being so, there 
could not be anything to say against the 
award of the arbitrator. But the arbitrator 
stated that the defendant admitted that there 
was a sum of Rs, 25 due tothe plaintiff and 
that, therefore, there should bea decree in 
favour of the plaintiff for that sum. An - 
application was then: made before the learned 
Judge to file the award and to pass a decree 
on it and an objection was made on the part 
of the plaintiff. The learned Judge set aside 
so mush of the award as found that the sum . 
of Rs. 25 was due tothe plaintiff and dis- 
missed the suit in full. That clearly the 
Judge was not entitled todo. He ought-to : 
have remitted the case to the arbitrator, if he 
came to the conclusion that.the plaintiff was 
not entitled to this sum... So far as the award 
stands, the plaintiff is entitled to a judgment 
for Rs, 25. The defendant at the hearing of 
this Rule did not object to a decree being 
passed in favour of the plaintiff for this sam 
and the decree of the Court below being 
varied by awarding Rs. 25 to the plaintiff 
instead of dismissing the suit in full, 


termine the suit. 


The other matters are these: — First of all, 
the arbitrator fixed as a reasonable hour 
8 o’clock in the evening for the sitting of 
his Court on one occasion. It is said that 
the plaintiff suffered such injury by this 
improper conduct of the arbitrator that he 
was unable to attend the arbitration Court. 
It is said that 8 o'clock in the evening is an 
unsuitable time. But the time should be 
selected by the arbilrator, of course, after 
taking into consideration the - convenience 


both of himself and of the parties and it must 


+ 


be left to kis diseretion. Then there was an 
objection that the plaintiff wanted to summon 
three witnesses but that the arbitrator de- 
clined to summon them. There is nothing to 
show that the arbitrator was not acting 
within bis powers and if, in the exercise of a 
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prudent and wise dissretion, he declined to 
Summon them, there is nothing to say 
against it. 


The conclusion I come to is that the 
learned Judge of the Court below ought to 
have passed a decree in terms of the award 
made by the arbitrator in this case, that is, 
for Rs. 25 only. That being so, I think we 
must set aside the order passed by the learned 
Judge and, in lieu of the order of dismissal, 


pass a decree in favour of the plaintiff for the _ 


sum of Rs. 25. The arbitrator having dealt 
with the costs in the suit in his award by 
directing the parties to pay the costs in 
proportion, I think we should also make a 
similar order with reference to the costs in 
the suit. There will be no order as to the 
costs of this Rule. 


NeEWBOULD, J.—I agree. 
Order set aside. 


PUNJAB CHIEF COURT. 
MiscebLangous First CIVIL Appeat No. 435 
or 1913. 
December 21, 1916, 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice LeRossignol. 
MATHRA DAS—Praintirr—- 
APPELLANT 


l VETSUS 
ABDUL GHANI AND OTHERS— DEEBNDANTS 
— RESPONDENTS. 

Comp@nies Act (VI oft882), ss. 214, 216—Proceed- 
ings against Directors—Prejudice to Company—Com- 
panies Act (VII of 1913), s. 248—Liquidator, power of, 
to take action after dissolution. 

Before any proceedings can be taken against the 
Directors of a Company under sections 214 and 216 
of tho Oompanies Act, 1882, it must be shown that 
the Company was prejudiced by the act complained 
of. [p. 770, col. 2; p. 771, col, 1.] ' 

The dissolution of a Company does not debar the 
Liquidator from taking action in respect of the assets 
cy after the dissolution of the Company. [p. 770, 
col, 1, 

Miscellaneous first appeal from the order 
of the District Judge, Delhi, dated the 
20th February 1913, ordering Muham- 
mad Ishaq and Abdul Ghani to pay 
Rs. 1,997-13-0 and Rs, 252-3-0 respectively to 
the Liquidator for payment to the plaintiff, 
and disallowing a sum of Rs. 8,600, the 
price of the boiler. 
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Rai Sahib Lala Mote Saggr, for the 
Appellant, 

Mr. Badr-ud-Din Kuresht and Bhagat 
Gobind Das, for the Respondents, 

JUDGMENT.—This appeal and appeals 
Nos. 484 and 431 of 1918 arise out of 
the order of the lower Court passed on 
an application by Mathra Das under sections 
214 and 216 of the Companies Act of 1882. 


The dispute arises out of the liquidation 
of the Woollen Mills Company, Delhi, which 
was started in 1896. In 1899 the Company 
ordered a boiler through Khemji Jai Ram 
and the case for Mathra Das was that 
he advanced Rs. 8,006 to the Company 
and obtained a lien upon the boiler. The 
affairs of the Company, however, did not 
prosper and in 1902 Muhammad Ishaq, 
who had been a Director of the Company, 
obtained a decree against the Company 
in the satisfaction of which the boiler 
was attached and sold for Rs, 2,250. In 
1904 the Company went into liquidation and 
the petitioner submitted his claim and 
mentioned his lien upon the boiler, whereupon 
it was discovered that the boiler had been 
sold. Mathra Das was then registered as an 
ordinary unsecured creditor of the Company, 
After some delay Mathra Das petitioned 
the Insolvency Court to take action under 
sections 214 and 216 of the Companies 
Act VI of 1882, on the grounds that 
Muhammad Ishaq and Abdul Ghani had 
colluded in securing against the Company 
a decree in favour of Muhammad Ishaq 
and, by asserting at the time of execution 
of that decree that no lien existed on the 
boiler, had been guilty of misfeasance. The 
District Judge’s order is hard’ to understand, 
for after apparently coming to the conclusion 
that Muhammad Ishaq was not guilty of 
any misfeasance, he has found that there 
was a lien in favour of Mathra Das on 
the boiler, that Abdul Ghani had fall 
knowledge of the lien and he has ordered 
Muhammad Ishaq to pay to the Liquidator 
for the petitioner Mathra Das Rs, 1,997-13-0, 
which was the amount paid to Muhammad 
Ishaq in satisfaction of his decree against 
the Company ‘and thè balance of the sale 
price, namely, Rs. 252-3-0, he has ordered 
Abdul Ghani to pay to tlie Receiver, this 
sum also to be for the benefit of the peti- 


. tioner, 
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A preliminary difficulty arises in that 
the Company has been completely wound 
ap and has been dissolved, and the Liquidator 
who was a party to the proceedings before 
the District Judge has refused to appear 
before this Court on the ground that he 
is functus oficio and is no longer a Liquidator, 
The old Companies Act of 1882 apparently 
contains no provision to meet such a 
case as this, but section 243 of the 
new Companies Act, VII of 1913, appears 
to assume that the dissolution of the 
Company does not debar the Liquidator 
from taking actionin respect of the assets 
realized after the dissolution of the 
Company and similarly in this case we 
must treat the Liquidator as still a party 
to the proceeding and proceed ex parte 
against him, 

This complication arises from the 
extraordinary action of the lower Court in 
dissolying the Company in spite of the 
fact that under its very. order now in 
appeal there remained a large sum’ of 
money to be recovered by the Liquidator 
and paid to the petitioner. However 
that may be, the matter is of small 
importance In this case in view of the 
other conclusions at which we have arrived, 
and these are that the petitioner had not 
established that he had any lien upon 
the boiler which was granted or recognised 
by the Company. Further that no misfeasance 
or breach of trust in relation to the Company 
has been proved against Muhammad Ishaq 
and Abdul Ghani and, therefore, the peti- 
tion under sections 214 and 216 of the 
Companies Act VI of 1882 was wholly in- 
competent. 

As to the lien the petitioner is the near 
relative of Khemji Jai Ram, who at the 
time of the purchase of the boiler for 
the use of the Company was the Secretary, 
Treasurer and Agent of the Company, and 
Amba Shankar who kept the books of the 
Company was a creature of the aforesaid 
Khemji Jai Ram. From an examination 
of the evidence in the case we have very 
grave doubts indeed that the money 
advanced for the purchase of the boiler 
was as a-fact advanced by the peti- 
tioner and there seems to bea great deal 
in the suggestion offered on behalf of the 
Company that the money was really provided 
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by Khemji Jai Ram and that Mathra Das’s 
entry into the affair was purely benami. 
We do not, of course, suggest that this 
would in any way prejudice the petitioner’s 
claim for the money advanced, but it is of 
importance in deciding whether the evidence 
adduced to prove the alleged lien is of 
any value as against Muhammad Ishaq and 
Abdul Ghani. lt has been found that at 
the time of the sale ofthe boiler Muham- 
mad Ishaq had resigned from the directorate 
of the Company whilst Abdul Ghani ap- 
pears to be entirely ignorant of English, 
Now the first piece of evidence produced to 
prove the lien is a note in the cash-book 
to the effect that Mathra Das had a lien on 
the boilerand that note is said to be re- 
produced in the ledger. These entries, how- 
ever, are in English and were made by Amba 
Parshad, the creature of Khemji Jai Ram, 
at a time when Abdul Ghani was not the 
Managing Director. The next piece’ of 
evidence are the letters P-ll and P-12, 
but these too are in English and are in 
themselves quite insufficient tu fix Abdul 
Ghani with a knowledge of the claim of lien. 
The remaining documentary evidence consists 
merely of admissions in the balance-sheets 
of the Company that a debt was due for 
the boiler to Mathra Das, but this evi- 
dence is quite neutral and quite fails 
to prove that the Company” ever ad- 
mitted that petitioner had a lien upon 
the boiler. Consequently we find that the 
Company is not proved to have been aware 
of this claim of lien on the boiler and a 
fortiori there is no evidence that “ib ever 
granted such a lien. 

Finally, with regard to the applicability of 
section 214 of Act VI of 1882, Counsel 
for petitioner has failed entirely to shew 
us how, if all his assertions are correct, 
the Company was prejudiced by the sale 
of the boiler and the devotion of its 
proceeds to the payment of the decree 
secured by Muhammad Ishaq. A debt was, 
no donbt, due to the petitioner but 
equally true is it that a debt was due 
to Mubammad Ishaq, and if instead of 
the boiler we consider merely its price, če., 
the price it realized, namely Rs. 2,250, in 
both cases whether the money was paid 
to Muhammad Ishaq or whether it was 


"paid to the petitioner, the Company was 
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indifferent, nor would it have been 
prejudiced had the petitioner been substi- 
tuted for the actual payee. 

For these reasons we accept the appeal 
of Abdul Ghani and Muhammad Ishag, 
dismiss the appeal of Mathra:Das and set 
aside the order, dated the 20th February 
1913 ‘of the Court below. Costs throughout 


shall be paid by the petitioner Mathra 
Das. 


Appeal dismissed, 


COU RT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
- Revenve Petition No. 6 or 1916-17. 
April i, 1917. 
-Present:—~Mr. Campbell, 8. M., and 
Mr. Lovett, J. M. 
LALAY—Durexpant—APPELLANT 


VETEUS 
DRIGBIJAY SINGH—Puatntirr— 
RESPONDENT, 
Agra Tenancy Act (II of 1901), s. 58— Ejectment, 
suit for Grove, ejectment from—Revenne Cowrt— 
Jurisdiction, 


A party cannot be ejected from a grove by a 
Revenue Court. 


Second appeal from the order of the Com- 
missioner, Allahabad Division, dated the 
22nd August 1916, in the case of eject- 
ment,” 


FACTS.—This was a suit for ejestment. 
Plaintiff is the zemindar and the defendant is a 
tenant. Rama Laland Amir defendants held a 
mortgage from him. Plaintiff alleges that the 
late tenant Sat Narair died seven years ago 
and left no heirs. Lalay alleges that his 
father Sakhan and Sat Narain’s father 
Sheonandan were own brothers and that they 
all belonged to one jointfamily. The firat 
Court dismissed the suit on the finding: “In 


conclusion I find No. 526 to be a grove and I 


find defendant Lalay has right of occupancy on 
the other fields.” Thelower Appellate Court 
decreed the suit, holding that it was not 
established that Lalay was a collateral at 


all, Hence the appeal to. the Board o 
Revenue. . 
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Mr. Kanhaiya Lal, for the Appellant.— 
There were two plots in dispute, one No, 526 
and the other No. 554 The plot No. 526 @ 
a grove. The Revenue Court cannot ejest 
the appellant: from this plot. The lower 
Appellate Court has not considered this 
point. © It has been found as a factthata 
portion of the land in suit, 2.e., No. 526 is 4 
grove. The plaintiff-respondent who appeal- 
ed to the lower Appellate Court did not 
object to this finding. 

- As to jointness the lower Appellate Court 
has left out of consideration the result of 
local inspection by the Court of first 
instance. 


Mr. Bindeshri Prasad, for the Respondent, 
replied. 


JUDGMENT. 


CampBeLcL, $. M.—The lower Courts are 
agreed that appellant has failed to prove his 
relationship to Sat Narain and that conse- 
quently he cannot succeed to his occupancy 
holding as a sollateral. This isa finding of 
fact, which cannot be disputed in second 


-appeal, 


The Assistant Collector after local inspec- 
tion decided that No. 526 was, and No. 354 
was not, a grove. Isee no reason to mistrust 
this finding. Ido not think that appellant 
can be ejected from a grove by a Revenue 
Court, 

I would, therefore, modify the Commis- 
sioner’s order, and allow plaintiff-respond- 
ent’s suit for ejectment except No. 526, with 
regard to which his suit should be dis- 
missed. , 

I would -give respondent three-fourths: of 
his costs -in this Court. 

LoveTT, J. M.—I concur. 


Order modifed, 
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PUNJAB CHIEF COURT. 
~ First Ortik Appeau No. 510 or 1917. 
April 22, 1917. 

Present: —Mr. Justice Leslie Jones. 
DEVI DAS AND anotaeR—JUDGMENT-DEBTORS 
—APPELLANTS 
versus 
NATHU MAL AND orgers—Dscrez-HOLDERS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47, 0. XXI, r. 
100-—Eaecution-——Previous mortgagee, whether rep) esent- 
ative of judgment-debtor-—Decree-holder, dispossession 
by—~Mortgugee’s objections disallowed- Appeal, whether 
lies. 

One L. held certain property as the legatee of one 
D., his ward. Ls title was challenged by the rever- 
sioners of D., who obtained a decree for posses- 
sion. In execution proceedings the brothers of L., 
who were not parties to the suit, put in objections 
stating that as regards one portion of the land 
decreed they were mortgagees of D. and as regards 
another portion they were tenants of L. The Court, 
however, granted possession’ to the decree-holders: 

Held, (1) that mortgagees holding prior to the decree 
and tenants-at-will could not be regarded as represent- 
natives of the judgment-debtors, and that even if they 
could be so regarded, they were bound by the decree; 

(2) that no appeal lay against the decree. 

Rashbehary Mookhopaidhya v. Maharani Surnomoyee, 
7 0.408; 4 Shome L. R. 32;9 C. L. R, 79; 3 Ind. Dec. 


m 


(N. 8.) 809 and Tej Pal v. Tara Singh, 24 Ind. Cas. 93, . 


referred to. 
First appeal from the order of the 
Subordinate Judge, Ist class, Amritsar, 


dated the 22nd January 1917, rejecting ap- 
pellants’ objections in execution. 


Mr. Dev Raj Sawhney, 
lants. 


Messrs. Tek Chand and Kirpa Ram, for the 
Respondents. 


ORDER.—(March 17, 1917).—I doubt if 
my order dated 12th December 1916 was 
understood. The point is that the objectors, 
who were not parties to the suit, 
claim a right to crops which they allege 
to have been sown by them as mortgagees. 
The decree-holders have obtained possession 
of the land. My order was intended to 
prevent the decree-holders from disposing of 
those crops until the appeal of the objectors 
is decided. 


The said crops are not to be sold or 
appropriated by the decree-holders until 
the appeal is decided and a prohibition 
to that effect must issue to them. . 

It is impossible to decide this appeal 
during the present month, but it should’ 


for the Appel- 
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be fixed for the 20th April when I shall 
be sitting as a single Bench Judge. (That 
I understand is the date already fixed for 
hearing objections to my ad interim order.) 


JUDGMENT.—The facts which led up 
to this case are briefly as follows:— 

Lashman Das held certain property as the 
legatee of Diwan Chand, a minor, who had 
been his ward. The title of Lachman Das 
was challenged by the reversioners of 
Diwan Chand, who obtained a decree for 
possession. 

Devi Das and Guranditta, the brothers 
of Lachman Das who were not nartiés to 
this suit, have filed an appeal against an 
order of the Court of execution granting 
possession to the decree-holders. Their 
position is that as regards one portion 
of the land decreed they are mortgagees 
of Diwan Chand and that as regards 
another part they are the tenants of 
Lachman Das, 

Counsel for the vespondents: has raised 
a preliminary objection that no appeal 
lies. Counsel for the appellants has been 
unable to cite any authority for the 
proposition that mortgagees holding prior 
to the decree can be regarded as representa- 
tives of the judgment-debtors [and see, 
per contra, Rashtehary Mookhopadhya vy. 
Maharani Surnomoyee (1) and Tej Pal v. 
Tara Singh (2)], but even if they could be 
so regarded then they are bound by the 
decree and, so far as the point now in 
issue is concerned, their case is concluded. 

Similarly Counsel for the appellants has 
failed to show any authority for the 
second proposition that tenants-at-will are 
representatives. In this case they are the 
tenants of a trespasser and the principle 
of section 49 of the Tenancy Act, which 
Counsel sites by way of analogy, is of 
no application. 

In my opinion no appeal lies in this 
case, but if it did lie it would lie because 
the parties are bound by the decree and 
would equally fail for the reason as the 
decree makes no exception in favour of 
either mortgagees or tenants. 


(1) 7 C. 403; 4 Shome L. R., 82; 9 0. L. R., 79; 3 Ind, 
Deo, (N. 8.) 809, 
(2) 24 Ind. Cas. 93. 
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The appeal fails and is dismissed with 
costs, 

As the result of my decision in this 
case my order dated the 17th of March 
1917 on the petition of the appellants is 
set aside, 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
ARPBAL FROM APPELLATE Decree No. 2975 
or 1914. 

May 9, 1916. 

Present:--Mr. Justice N. R. Chatterjea and 
Mr, Justice Richardson. 

AHMED ALI—APPELLANT 
versus 


ABDUL MAJID—Responpenr. 

Civil Procedure Code (Act V of 1908), O. I, 7. 8, 
suit under—Leave, whether can be granted after institu- 
tion of suit—Jurisdiction, question of. 

When a suit is brought under Order I, rule 8, 
leave of the Court must be obtained and the require- 
ments of the rule must be complied with before the 
suit can be proceeded with, and unless that is done 
the suit must be dismissed, [p. 774, col. 2.] 

But leave can be granted under Order J, rule 8, 
and its provisions may be complied with subsequent 
to the filing ofthe suit, and when that has been done 
the suit cannot be dismissed. [p. 774, col. 1.] 

Fernandez v, Rodrigues, 21 B. 784; 11 Ind. Dec, 
(N. s.) 528, Ohennu Menon v. Krishnan, 25 M. 
399; Srinivasa Chariar v. Raghava Chariar, 23 M. 28; 
7 M.L. J. 281; 8 Ind. Dec. (N. 8.) 414; Baldeo Bharthi 
v. Bir Gir, 22 A. 269; A. W. N. (1900) 69; 9 Ind. Dec. 
(x. s.) 1211, relied upon. 

Jan Ali v. Ram Nath Mundul, 80.82; 9 C. L, R 488; 
4 Inde Dee, iN. 8.) 21; Lutifunnissa Bibi v. Nazirun 
Bibi, 11 C. 33; b Ind. Dec. (N. s.) 779: Dhunput 
Singh v. Paresh Nath Singh, 21 C, 180; 10 Ind. Dec. 
(N. 8.) 752; Geerecballa Dabee v, Chunder Kant Mooker- 
jee, 11 C. 218; 6 Ind, Dec. (N. s.) 901, distinguished. 
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Oriental Bank Corporation v. Gobind Lall Beal,” 


9 C. 604; 13 O. L.R. 142; 4 Ind. Dec. (N. s.) 1050, 
dissented from. 

The omission of the plaintiffs in a suit brought 
under Order Į, rule 8, to obtain permission of the 
Court before the suit is instituted is not a question of 
jurisdiction. [p. 774, col. 1.] 


Appeal against the decree of the Addi- 
tional District Judge, Chittagong, dated 
June 6th, 1914, reversing that-of the 
Munsif, Chittagong, dated June 23rd, 1913. 

Maulvi Fuzlul Hug, for the Appellant. 

Babu Dhirendra Lal Kastgir (with him 
Babu Yarakeswar Nath Mitra), for the Re- 
apondent, ` 
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JUDGMENT.—This appeal arises ont of 
a suit for a- declaration that*the property 
described in Schedule II of the plaint, is 
mosque property and is inalienable, that 
the alienation of the same by the defend- 
ants Nos, 2 to bin favour of the defend- 
ant No. 1 is invalid, and for a decree 
that possesssion of the said property be 
restored to the mosque. The suit was 
instituted on the 3lst May 1912 and, after 
the written statement had been filed by 
the defendant No. 1 on the 26th July 
1912, the plaintiff made an application for 
amendment of the plaint on the 19th 
August 1912. In that application it was 
stated that the plaintiff was an heir of 
one of the original sarbarakars and was 
along with other persons interested in the 
maintenance of the mosque, and permission of 
the Court to sue on behalf of all the persons 
interested was prayed for under Order I, 
rule 8, of the Civil Procedure Code. .The 
defendant No. 1 in his additional written 
statement pleaded that the plaint ought to be 
rejected as no permission had been obtained 
and no steps had beentaken for service of 
notice previous to the filing of the suit, 
The .Court of first imstance overruled the 
said objection of the defendant No. 1 and 
on merits found in favour of the plaintiff 
and partly decreed the suit on the 23rd 
June 19138. On appeal, the learned District 
Judge dismissed the suit on the ground 
that the permission under Order I, -rule 8, 
of the Civil Procedure Code had not been 
obtained before the institution of the suit. 
The plaintiff has appealed to this Court. 


There is no doubt that in this oase 
permission of the Court was obtained by 
the plaintiff and the notice required by 
rule 8 of Order I was served upon the 
interested persons. The only question is 
whether the lower Appellate Court was 
justified in dismissing the suit on the 
ground that no permission was obtained 
at the time the suit was originally instituted. 
Order I, rule 8, of the Civil Procedure 
Code lays down that where there are 
numerous persons haying the same interest 
in one suit, one or more of such persons 
may, with the permission of the Court, 
sue. or be sued or may defend, in such 
suit, on behalf of or for the benefit of * 
“all persons so interested, but the Court 
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shall in such: case give, at the plaintiff's 
expense, notice of the institution of the 
suit to all such persons. There is no 
dotbt that the proper course is to obtain 
the permission before the suit is instituted; 
but there is nothing in the rule to show 
that, if it is not so done at that time, 
the permission cannot be granted after- 
wards. The question is not one of jurisdic- 
tion and there are no imperative or pro- 
hibitory words in the rule indicating that 
the suit must be dismissed if the leave of 
the Court is not obtained before the plaint 
is filed. The provisions of the rule making 
it necessary to obtain the permission of 
the Court and to serve notice upon the persons 
interested must be complied with before the 
suit can proceed; but where this is done, the 
mere fact that the leave of the Court was not 
obtained before the institution of. the suit 
should not, we think, result in the dismissal 
of the suit. The view we take is supported 
by the Full Bench desision of the Bombay 
High Court in the case of Fernandez v. 
Rodrigues (1). There it was held that 
the permission might, according to the old 
Chancery Practice in England, be given at 
any time; that the matter involved no 
question of jurisdiction and was analogous 
to that of adding parties. The Madras 
High Court also has held that the 
leave to sue under section 30 of the old 
Code of Civil Procedure may be given 
after the commencement of the suit: see 
Chennu Menon vy. Krishnan (2) and Srinivasa 
Chariar v. Raghava Ohariar (8). The same 
view has been taken by the Allahabad 
High Court in the case of Baldeo Bharthi 
y. Bir Gir (4). The cases in our Court 
on the point are Jan Ali v. Ram Nath 
Mundul (5), Oriental Bank Corporation 
v. Gobind Lall Seal (6) and Dutifunnissa 
Bibi v. Nasirun Bibi (7). In these cases 


(1) 21 B. 784; 11 Ind. Dee. (N. 8.) 528. 
(2) 26 M. 399. 
(3) 23 M. 28; 7 M, L. J. 281; 8 Ind. Dec. (N. e) 


414, 

(4) 22 A. 269: A. W. N. (1900) 69; 9 Ind. Dec. 
(n.s.) 1211, 

(5) 80.32; 9 C. L. R. 488; 4 Ind. Dec. (xN. s.) 
21 


6) 90,604; 13 0. L. R. 142; 4 Ind. Deo, (N. s.) 


e 1050. 


(7) 11 C. 88; 6 Ind, Deo. (x. s.) 779. 
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it has been held that the plaintiff is not 
entitled to institute a suit without obtaining 
leave under section 30 of the old Code of 
Civil Procedure. But in none of these 
cases, except the case of the Oriental 
Bank Corporation v. Gobind Tall Seal (6), 
was leave applied for or obtained at all. 
The question, therefore, whether leave can 
be granted subsequent to the institution 
of the suit did not arise nor was decided 
in those cases. As already stated, there 
can be no doubt that leave of the Court 
must be obtained and the requirements of 
section 30 of the old Code corresponding 
to Order I, rule 8, of the new Code must 
be complied with before a suit of this 
nature can be proceeded with, and unless 
that is done, the suit must be dismissed. 
In the case of Oriental Bank Oorpora- 
tion v. Gobind Lall Seal (6), however, 
leave was applied for subsequent to the 
institution of the suit and was refused; and 
that is the only case in this Court in 
which it has been decided thatleave cannot 
be granted subsequent to the filing of the 
plaint. The learned Judge (Mr. Justice 


Norris) who decided that case refused leave 


on the ground that he had not the power to 
grant permission at that stage. It was the 
decision of a single Judge and, although the 
opinion of the Judge is entitled to respectful 
consideration, we are not bound by it. It 
must be observed that in that case permis- 
sion was applied for atthe hearing of the 
suit and not before. We have been referred 
by the learned Vakil for the respondents to 
a passage in the case of Dhunput Singh v. 
Paresh Nath Singh (8), in which it is stated 
that the decisions of this Court lay down 
that the leave of the Court under section 30 
of the old Code must be obtained before the 
institution of the suit and cannot be granted 
subsequently. This question, however, was 
not raised in that case, the only _ question 
raised being whether the permission under 
section 30 must be express or might be 
implied from the circumstances, and the 
cases of this Court, as we have seen, with the 
exception of Oriental Bank Corporation 
y. Gobind Lall Seal (6), did not decide the 
question whether leave could be. granted 
subsequent to the institution of the suit, as no 


(8) 21 0, 180; 10 Ind, Deo, (N. s.) 782, 
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such question was raised in those cases. In 
the present case leave was applied for and 
obtained long before the hearing and the 
requirements of the rule were complied with. 
We may in this connection refer to the case 
of Geereeballa Dabee v. Ohunder Kant Mookerjee 
(9), in which Mr. Justice Wilson in deliver- 
ing judgment stated that he was of opinion 
that the technical objection to the snit was 
a valid one, the suit being one purporting to 
be brought under section 30 of the Code, and, 
as such, only permissible when leave to sne 
in that way had been obtained;” and he, 
therefore, dismissed the suit on that ground 
stating, however, that “he would have 
been unwilling to dismiss the suit ou such 
a ground if he had thought that there was 
any substance in the plaintiff's case, but as 
Mr. Pugh had rested his case on the plead- 
ings and had ealled no evidence, there was 
no ground for thinking that the suit was a 
substantial one.” That shows that, in the 
opinion of the learned Judge, the objection 
based on section 30 was not one affecting the 
jurisdiction of the Court. Having regard 
to the absence of any prchibitory or impera- 
tive words in Order I, rule 8, of the Civil 
Procedure Code and the weight of authorities 
on the point, we respectfully differ from the 
view taken in the case of Oriental Bank 
Corporation v. Gobind Dall Seal (6) and 
hold that leave can be granted under Order 
I, rule 8, of the Civil Procedure Code sub- 
sequent to the filing of the suit. 

lt is contended on behalf of the respondents 
that it is a case of a public, religious and 
charifable trust and the case, therefore, falls 
under section 92 of the Code of Civil Pro- 
cedure and that the sanction of the Advocate- 
General ought to have been obtained before 
the suit was instituted. But these questions 
have not been gone into nor have the facts 
necessary for the determination of the ques- 
tions been found by the Court of Appeal 
below. 

We are of opinion that the provisions of 
Order I, rule 8, of the Civil Procedure Code 
having been complied with, though subsequent 
to the filing of the plaint, the suit cannot be 
dismissed; and, as it has been dismissed by the 
learned District Judge only on the objection 
based on Order I, rule 8, we set aside the 
decree of the lower Appellate Court and send 
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back the case to that Court in order that that 
Court may decide the other quastions raised 
by the appellant in this case, including the 
question of the validity of the decree of the 
Court of first instance, and dispose of the case 
according to law. Costs will abide the 
result, 


Appeal allowed; Case ramanded, 





PUNJAB CHIBF COURT. 
Misce_uaneoos Smconp Orvin Appaas No, 89 
or 1917. 
April 30, .1917, 
Present:—Mr. Justice Chevis. 
ALI AKBAR SHAH—Derenpant— 
APPELLANT 
CETEUS 
BARKAT ALI SHAH AND OTHERS—- 
PLAINTIFF AND OTHER -- DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 105, O. XLIII, 
r, (1) (a)—Remand, order of, on point of cusiom— 
Appeal, whether maintainable—Punjab Courts Act IIT 
of 1914), s. 41 (8). 

One § died after making a Will in favour of the 
defendant, Plaintiff sued for his share in the estate 
of the deceased, alleging that the Will was not genuine 
and thatthedeceased could not dispose of the property 
by Will. The property was admittedly ancestral, The 
first Court decreed the claim. On appeal the Will was 
held to be genuine and the case remanded fora deci- 
sion on the point whether S. could, by custom, dispose 
of the property by Will. The first Court then dismiss. 
ed the suit, holding that by custom Y. could dispose 
of his property by Will. Onappeal, the District Judge, 
holding that the parties were not governed by custom 
in matters of devise but by Muhammadan Law, 
again remanded the case for decision as to what was 
the plaintiff's share according to Muhammadan Law, 
The defendant legatee appealed against the order of 
remand: 

Held, (1) that so far as the question of the exist. 
ence or non-existence of the custom was concerned, 
there could be no appeal from the order of remand; 
[p. 776, col. 2.] 

Sawan Singh v. Mothu, 23 Ind. Cas. 817; 35 P. R. 
1914; 162 P. L. R. 1914 120 P. W. R. 1914, followed. 

(2) but that inasmuoh as the parties were admittedly 
governed by Customary Law, the proper course was to 
set aside the order of remand and send back the 
case to the District Judge in order that he might pass 
a decree for what the plaintiff was entitled to by 
custom. [p. 776, col. 2] è 


Miscellaneous second appeal from the 
order of the Additional District Judge, 
Hoshiarpur, at Gurdaspur, dated the 19th 


October 1916, reversing that of the Sub-e 
“ ordinate Judge, 2nd Class, Hoshiarpur, 


Pod 


(9) 110, 213; 5 Ind. Dec, (x. s.) 901, 
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dated the 14th April 1916, dismissing the 

claim and remanding the case for re-decision. 

- Dr. Muhammad Iqbal, for the Appellant. 
#Lala Madan Gopal, for the Respondents. 


JUDGMENT.—The genealogical tree is 


Musammat Tio KAMAL Suan==Musammat Zainab 


| 
Shahab Ali, 
d. s. p. 


f | >} 
Barkat Ali, Shah Din, Miran Bakhsh, 


plaintiff. 


Musamnmat 
Atar Bibi 


Niaz Ali. | 


— eee eee 





) 
Abbas 
Hussain. 


, ( | a 
_ Shah Sawar, Muhammad Aziz. 








r 
| | | 


and five others. 


aa 


ba or eee 








( 
Ali Akbar, 
defendant No. 1, 


The property in dispute is that of 
Shahab Ali, who died after making a Will 
in favour of Ali Akbar, defendant No. 1, 
who is the real defendant in the case, 
other defendants being pro forma parties. 
Barkat Ali is now the only plaintiff. 


Barkat Ali sues for his share, alleging, 
(1) that the Will is not genuine, (2) that 
deceased was incompetent by custom 
and law (Qanunan wa rewajan) to dispose 
of the property by Will. 

It is admitted befor me thatthe pro- 
perty is ancestral, 

The first ‘Court at first decreed the 
claim, holding that the Will was a forgery. 

“On appeal the learned District Jndge 
(Major Knollys) held that the Will was 
genuine and remanded the case for re-dicision 
on the question whether by custom Shahab 
Ali could dispose of the property by Will. 


The first Court then, holding that by 
custom the deceased could dispose of his 
property by Will, dismissed the suit. 

The ‘case again came before the District 
Judge (now Mr. Rose), who held that 
the parties were not governed by custom 
as regards devise but by Muhammadan Law. 
So the District Judge again remanded 
athe case for decision after enquiry into 
the question what was plaintiffs share 


. e 
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according to Muhammadan Law. The legatee 
appeals. | 

The District Judge’s finding is that there 
is no custom in existence relating to devise. 
The appellant alleges that there is such 
a custom. So far as this question is con- 
eerned the appeal is one relating to the 
existence or non-existence of.a custom, 
and on this point there can be no appeal 
from an order of remand, see Sawan Singh 
y. Mothu CL). 


But both parties admit before me that 
in matters of succession the parties are 
governed by Customary Law, and not. by 
Muhammadan Law. ‘There is no dispute as 
to what plaintiff’s share is according to Cus- 
tomary Law. Under Customary Law a sister 
or her gon takes no share, so plaintiff’s share 
is clearly $rd. Setting aside first for the 
legatee the rd which a man can leave by 
Will according to Muhammadan Law, plaint- 
iff's share is rd of the remaining rds 
ií. e., 2/9ths. I could at once passa decree 
for 2/9ths, but I do not think I should 
do so forthe simple reason that this 
would shut off the appellant from all- 
further relief. I am convinced that my 
proper course is to set aside the order of re- 
mand, and to send back the case to the Dis- 
trict Judge’s Court in order that a decree for 
2/9ths may be passed there, This will be a 
decree from which, if my view be correct, the 
legatee will be able to appeal again to this 
Court if the District Judge sees fit to give 
a certificate on the question of the parties 
being governed by custom in the matter of 
devise. This ‘may seem a roundabout eway 
of doing things, and one calculated to 
lengthen litigation, but as the law now 
stands I think it is the proper course to 
take. It is for the District Judge, and not 
for me, to decide whether there shall be 
an appeal from the appellate decision that 
there is no custom governing the parties 
in the matter of devise. 


I accept this appeal and setting aside 
the order of remand I return the case to 
the District Judge for re-decision. This, of 
course, means that the District Judge must 
now give a decree for 2/9ths, and if applica- 
tion for certificate is made to him, must 


(1) 23 Ind. Cas. 817; 85 P. R. 1914; 162 P, L. R 


1914; 120 P, W. R. 1914, 
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decide if such certificate should be given. 
Stamps on appeal to this Court will be 
refunded, other costs in this Court will 
follow the event. 

Appeal allowed; Case remanded. 


PATNA. HIGH. COURT. 

ÅPPRAT: FROM APPELLATE DECRER No. 547 

or 1916. 
February 22, 1917. 
Present:—Mr. Justice Chapman and 
4 Mr, Justice Roe. 
l Syed BAKER HUSAIN —PLAINTIFF 
= APPELLANT 
VETEUB 
Rant RANJIT KOER AND OTHERS—- 
DEFENDANTS — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144— 
Right to catch fish, whether immoveable property— 
Dispossession—Sutt-—Limitation. 

Where a party is completely ousted from his 
right to catch fish in water on his own land by 
definite acts of aggression by another party, such 
definite acts of aggression amount in effect to dis- 
possession from immoveable property.[p. 778, col. 1.] 

Lokenath Bidyadhur v. Jahania Bibi, 12 Ind. Cas. 
305; 140. L. J. 572, relied upon. 

Fadu Jhala v. Gour Mohun Jhala, 19 O. 644; 9 Ind. 
Deo (xN. 3.) 806, doubted. 

Bhundal Panda v. Pandol Pos Patil, 12 B. 221; 6 
Ind. Dec. (N. s.) 688, referred to. 

Where the catching of fish is a benefit derived from 
the ownership of the land upon which water collects, 
dispossession from that benefit is dispossession within 
the meaning of Articles 142 and 144 of the Limitation 
Act,‘and a suit to obtain possession of such benefit 
must be brought within twelve years of the disposses- 
sion. [p. 778, col. J.] 

Appeal from a decision of the District 
Judge, Darbhanga, dated the 18th Feb- 
ruary 1916, confirming that of the Munsif, 
Darbhanga, dated the 30th June 1915. 

JUDGMENT. 

Rot, J.—In this case the plaintiff is the 
proprietor of land within the boundary of 
which a stretch of water is formed in the 
rainy season and a profit derived from 
catching fish therein. In his plaint he sets 
forth that though he has from time 
immemorial exercised in this stretch of water 
the right to catch fish which would natural- 
ly vest in the owner of the Jand upon 
which the water c»llecta, he has by an order 
of the Sub-Divisional Officer of Samastipore 
been deprived of this right in proceedings 
under section 145 in favour of the defend- 
ants. He, therefore, brings this spit for— 
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(1) a declaration that the defendants 
have never had any interest in the right to 
eatch fish in this stretch of water; (2) that 
the order of the Sub-Divisional Officer bf 
declared null and void; and (3) that posses- 
sion and occupation of the disputed pro- 
perty may be awarded to the plaintiff by 
dispossessing the defendants Nos. 1 and 2, 

The learned Judge has held, concurring 
with the learned Munsif, that the period 
of limitation in a suit of this description 
would be twelve years and that inasmuch as 
the plaintiff has not proved possession within 
twelve years of the suit, the suit must be 
dismissed with costs. 

Against this decision the plaintiff appeals 
and the ground argued is that since the 
right to catch fish in water is not immove- 
able property within the meaning given to 
tLat term by the General Clauses Act, Articles 
142 and 144 would sct apply. He has in 
fact no limitation at all for such an action, 
the trespass of the defendants being a 
recurring trespass giving the right on each 
successive trespass to a new cause of action. 


In support of this proposition that the 
right to catch fish is not immoveable pro- 
perty, we are referred to a Full Bench 
decision of the Caleutta High Court in 
Fadu Jhala v. Gour Mohun Jhala (1) and 
to certain observations of Mookerjee, J., in 
Lokenath Bidyadhur v. Jahania Bibi (2). It 
is to be noted that the decision of the Full 
Bench was that of a majority of 3 to 2 
and that it is in direct conflict with the 
decision in Bhundal Panda v. Pandol Pos 
Patil (3). In the view that I take, how- 
ever, itis not necessary to discuss whether 
the decision of the Full Bench was right 
or wrong, for the Full Bench decision js 
limited to cases in which a party admit- 
tedly having no interest in the land claims 
a right to go and fish upon that land. The 
case before us is one of the nature con- 
templated in the judgment of Mookerjee, J, 
in Lokenath Bidyadhur v. Jahunia Bibi (2), 
that is, of a person whose right to catch fish 
in water on his own land has been so 
seriously interfered with as to come to an 
There is no doubt upon 


(1) 19 C. 544; 9 Ind, Dec. (N. s.) 806. 
(2) 12 Ind, Cas. 305; 14.0. L. J. 572. 
, (3) 12 B, 221; 6 Ind, Dec, (N. s.) 638, 
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the language of the judgment of ‘the learned 
Judge in that case that where a party has 
been completely ousted from property of 
fhis nature by definite acts of aggression 
by another party, such definite acts of 
Aggression are in effect dispossession from 
‘immoveable property. In this case we have 
it that the dispute between the parties 
was so great that Police interference was 
necessary, We have it on concurrent find- 
ings of fact arrived at by the two lower 
Courts that the plaintiff has not within twelve 
years exercised any right whatever over 
the property in dispute with regard to the 
catching of fish. As I understand the case, 
caching of fish is a benefit derived from 
the ownership of the land upon which water 
collects and dispossession from those 
benefits is dispossession within the mean. 
ing of Articles 142 and 144 of the Limita- 
tion Act. 

Upon the findings of fact arrived at by 
the two lower Courts I would hold that 
this suit is barred by limitation and would 
dismiss this appeal with costs. 

CHAPMAN, J, — l agree. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Crvit Apparat No. 2878 or 1916. 
April 19, 1917, 
Present:— Mr. Justice Leslie Jones. 
RAM SINGH chela or AYA SINGH— 
PLAINTIFE—ÀPPELLANT 
l VETSUS 


RAM SINGH son or AMIR CHAND— 


DEFENDANT— RESPONDENT. 

Specific Relief Act (I of 1877), ss. 27 (b), 56 (f)— 
Relief against party claiming under subsequent title— 
Notice— Registration, whether amounts to notice—-Trans- 
fer of Property Act (IV of 1882), s. 40, applicability of 
— Deed of sale creating easement. 

The principles of section 40 of the Transfer of Pro- 
perty Act does not apply to a cose where the deed of 
sale in favour of the plaintiff creates an easement. 
Lp. 778, col. 2.4 

Doyal Chandra Das v. Chunilal Addy, 7 Ind. Cas. 
815; 12 C. L. J. 269, referred to. 

S. and J. sold one of their two shops to the plaintiff, 
one of the conditions of sale being that neither the 
vendors nor the vendee would erect a balcony in 
front of their respective shcps. Subsequently J. sold 
the other shop tothe defendant, who began to con- 
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the plaintiff sued for an injunction. The defendant's 
sale-deed contained a reference to “all the conditions” 
in the plaintiff's deed: 

Held. (1) that sections 56 (f) and 27 (b) of the 
Specific Relief Act did not make it necessary that 
the defendant should have had notice of the con- 
ditions contained in the plaintiff’s deed, inasmuch as 
the plaintiff was not suing for the specific perform. 
ance of a contract: [p. 779, col, 1.] 

(2) that under the circumstances of the case regis- 
tration amounted to notice and that but for the defend. 
anis wilful abstention from inquiry he must have 
known all the conditions regarding the balcony, 
which were contained in the plaintiff’s deed of sale; 
[p. 779, col. 2.] 

(8) that the reference in the defendant's deed to 
all the conditions in the plaintifs deed amounted to 
a notice of the conditions to the defendant and he 
was, therefore, bound by them. [p. 779, col. 2.) 


Second appeal from the decree of the Dis. 
trict Judge, Amritsar, dited the 13th Octaber 
1916, reversing that of the Munsif, Ist class, 
Amritsar, dated the 27th April 191+, decree- 


- ing the claim. 


Lala Hukam Ohand and Bakhshi Tek 
Ohand, for the Appellant. 
Bhagat Govind Das and Lala Hardial, for 


the Respondent. 

JUDGMENT—Sant Ram and Jiwan 
Ram owned two shops which ad oin and 
stand at right angles to one another. One 
of these shops, No. 333, was sold by 
them to the plaintiff. The deed of sale 
contained numerous conditions, among them 
being one that neither the vendors nor the 
vendee would erect a balcony in front of 
their respective shops. 

Subsequently Jiwan Ram sold the other 
shop No. 334 to Bhai Ram Singh, who has 
begun to construct a balcony. 

The plaintiff consequently sued for an 
injunction. He obtained a decree in the 
Court of the Munsif, but on appeal the 
District Judge dismissed the suit. The 
plaintiff has now preferred a second appeal 
to this Court. 

There appears to me to be great force in 
the contention of Counsel for the appellant 
that the principle of section 40 of the 
Transfer of Property Act is cf no application 
in this case, because the deed of sale in favour 
of the plaintiff created an easement and 
section 40 does not deal with rights of 
that character. Jn this connection he has . 
Sa Doyal Chandra Das v. Chunilal Addy 
1). 


struct a balcony in front of the shop. Thereupon, (1) 7 Ind. Cas, 815; 12 O. L. J. 259, 
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I agree with him again that sestions 56 
(f) and 27 (b) of the Specife Relief Act 
do not make it necessary that the defendant 
should have had notice of the conditions 
contained in the plaintiff’s-deed, because the 
plaintiff in this case is not-suing for the 
specific performance of a contract. Even, 
however, if it be granted that notice to the 
defendant of the conditions in the plaintiff's 
deed was necessary, | am quite prepared to 
hold that the defendant had such notice. 

The defendant’s deed of sale contains a 
reference to the conditions contained in that 
held by the plaintif. The District Judge 
has held that Jiwan Ram informed the 
defendant of the condition which was in 
his favour concerning the staircase but 
purposely withheld information regarding 
the other conditions contained in the deed, 
and he considered if unreasonable to ex- 
pect plaintiff to enquire whether there were 
any other conditions. 


Jiwan Ram was examined as a witness 
but did not state that he withheld infor- 
mation. The finding of the lower Appellate 
Court to that effect rests on no evidence. 

The following facts are worthy of re- 
mark. The property sold is in Amritsar 
and the plaintiff’s deed was registered there, 
Jiwan Ram and the defendant are co-part- 
ners in business and belong to the same 
caste and got. The defendant has a business 
office in the same bazar in which the 
plaintiff’s shop stands and the defendant’s 
own deed contains a reference not merely 
to one condition but to all the conditions 
(jumlasharait) in the plaintiff's deed. No 
doubt the phrase used is thatthe defend- 
ant will be entitled (hagdar) to all the 
conditions (jumla sharait) in the plaintiff's 
deed and his Counsel argues that this 
shows that he was 
his privileges and not with his burdens. 
On examining the plaintifi’s deed I find 
that there are -no less than six clauses of 
conditions relating to the balcony, stair- 
case, partition wall and other matters, 
These six clauses accorded four privileges 
to the defendant but imposed on him six 
burdens. The conditions are of a some- 
what complicated kind and in the case of 
two of them both a privilege was granted 
and a burden imposed. The words jumla 
sharait cannot be interpreted as meaning 


. 


only acquainted with. 


only “all privileges’ and I have no doubt 
that the phrase to which I haye referred 
really meant that the defendant was not 
only to be entitled to the privileges buf 
also to be bound by the burdens. 

It is, I think, highly unlikely that the 
defendant would have bought the shop 
without obtaining accurate information’ as 
to the privileges. To obtain that. infor- 
mation he would naturally require to see 
the deed of sale in favour of the plaintiff, 
and if he had looked at that ke could not but 
have been aware of the burdens. 

I am further clear that in the cireum- 
stances of this case registration amounted tc 
notice and that but for wilful abstention 
from inquiry which he ought to have made, 
the defendant must have known all the 
conditions regarding the baleony which are 
contained in the plaintiff’s deed of sale. 

The frontage of the plaintiff's shop is 
only 7 feet € inches wide and it is quite 
clear, having regard to the position of the 
two shops, that any baleony erected by the 
defendant would be a source of grave in- 
convenience to the plaintiff and reduce the 
value of his property. ln my opinion, 
therefore, the case was one in which injunc- 
tion was the proper relief. 


I accept the appeal and setting aside the 
decree of the lower Appellate Court restore 
that of the Munsif. The plaintiff will get 
costs throughout. 


Appeal accepted 





PATNA HIGH COURT. 
“APPEAL FROM APPELLATE Decree No. 4168 
or 1913. 

February 27, 1917. 

Present: —Mr. Justice Chapman and 
Mr. Justice Roe. 
RAGHUNANDAN SINGH AND OTHERS — 
DEFENDANTS — APPELLANT'S 
VETEUS 
PARMESHWAR DAYAL SINGH-— 


. Poatxtire— RESPONDENT. 

Hindu Law—Mitaksharea. Joint family—Mortgage 
by father, suit on—Son not made party, effect T 
Redemption—Civil Procedure Code (Act T of 1908), O, 
XXXIV, 14 1, scope of— Code, whether erhauctive, 
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In cases governed by the Mitakshara Law a father 
may sell or mortgage not only his own share but his 
sons’ shares ih family property in order to satisfy an 

ntecedent debt of his own, not being of an illegal or 
immoral character, and such a transaction may be 
enforced against. his sons by a suit and by proceed. 
ings in execution to which they are no parties. [p. 
781, col 2.] 

Sheo Shankar Ram v. Jaddo Kunwar, 2-4 Ind. Cus. 
504; 86. A. 883; 18 ©. W. N. 968; 16M. L. T. 175; 
(1914) M. W, N. 598; 1 L. W. 695; 20 C. L J. 282; 12 
A. L. J. 1173; 16 Bom. L. R., 810; 141 I., A. 216 

: (P. C.); Durgadut Singh v. Maharaja Sir Rameshwar 
Singh, 4 Ind. Cas. 2; 36 C. 943: 13 0. W. N. 1013; 6 
M. L. T. 6S; 11 Bom. L. R 901; 6 A. L. J. 847; 10 O, 
L. J. 233; 19 M. L.J. 667;386 I. A, 176 (P. C.); 
Khiarajmal v. Daim, 32 0. 296; 1 0., L. J. 584; 32 I. 
A. 23; 8 Sar. P. C. J. 7349 0C. W. N. 201;2 A. L.J. 
71l; 7 Bom. L R. 1 (P. 0.), reliod upon. 

Lala Suraj Prosad v. Golub Chand, 28 O. 517; 5 C. 
W. N. 640, distinguished. 

Where to a suit on a mortgage executed by a 
Hindu father, the mortgagor alone is made a party, 
and there is no reason to suppose that his minor son 
has been intentionally omitted from the suit for the 
purpose of defeating his right to redeem, the terms 
of Order XXXIV, rule 1, of the Civil Procedure Code 
are sufficiently complied with, and the son must be 
deemed to have been represented by the father for 
the purposes of the suit. [p. 782, col. 2. ] 

The provisions of the Civil Procedure Code are not 
exhaustive, and where a particular point has not 
been specifically dealt with by the Code, the question 
must be determined upon general principles. [p. 
782, col. 1.] 

Per Roe, J. —In a suit upon a mortgage executed for 
family necessity the whole family is deemed to be 
on the record through the head of the family. [p. 
782, col, 2. | 

Daulat Ram v. Mehr Chand, 15 O. 70; 141. A. 187; 
11 Ind. Jur. 435; 5 Sar, P. C.J. 84: 1 P. R. 1888; 
7 Ind. Dec. (N. s.) 632 (P. C.); Nanomi Badbuasin v. 
Modhun Mohwn, 13 O. 21; 13 I, å. 1; 10 ind. Jur. 151; 
4 Sar, P. C. J. 632; 6 Ind, Dec. (N. 8.) 510, referred to. 


Appeal from a decision of the District 
Judge, Chapra, dated the 15th September 
19138, affirming that of the Subordinate Judge, 
Saran, dated the lst April 1918. 

Mr. Pugh (with him Messrs. Muhammad 
Ishaq and Murari Prasad), for the Appellants. 

Mr. Manuk (with him Messrs. Lachm? 
Narayan Sinha, Nirsu Narayan Xinha, 
Shivanandan Rai, Rajendra Prasad and 
Mrityanjay Lal), for the Respondents. 


JUDGMENT. 

CHAPMAN, J.—This appeal arises out of 2 
suit for redemption of a mortgage executed 
by the plaintiff’s father, The-father is alive 
and was made a defendant in the sase. The 
mortgage-bond was executed in 1895, when 
the plaintiff was nine months old.. The mort- 
gagees sued upon the bond in 1898, obtained 
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a decree ex parte and purchased the mort- 
gaged property at the sale on the Llth Jann- 
ary 1900. The plaintiff, the son of the 
executant of the bond, was not made a party 
to those proceedings. The original Court 
held that the property was mortgaged in 
security fora loan which was of pressing 
necessity for the plaintifi’s family and was 
not contracted for any immoral purpose, but 
that the mortgagees had notice of the plaint- 
iff’s interest in the property at the time when 
they instituted their suit; that, therefore, the 
plaintiff wasa necessary party to the mort- 
gage suit and that the plaintiff was entitled 
to redeem. 

In appeal the learned District Judge has 
not held that the mortgagees had actual 
notice of the plaintiff’s interest, but that they 
must be held to have had notice on the: 
ground that if they had made the necessary 
enquiries, they would have learnt of the 
plaintiff’s interest. The learned District 
Judge relied on the cases of Lala Suraj Prosad 
v. Golab Chand (|) and Bal Kishan Lal vy. 
Topeswar Singh (2) and held that as the 
plaintiff had not been made a party to the 
mortgage suit, he was entitled to maintain his 
suit for redemption. 


The representatives of the mortgagees now 
appeal to this Court. The mortgage-bond 
executed by the plaintiff's father in 1894 
recites that asum of Rs. &60 is required 
for the purposes of paying Government 
revenue, which should have been paid by 
certain zarpeshgidars who were in possession 
of family property leased to them during the 
minority of the plaintiff’s father. The learn- - 
ed Subordinate Judge'says in his judgment 
that the property thus saved from sale for 
arrears of revenue was a big estate, part of 
the ancestral property of the family and 
yielding an income of Rs. 7,000. The bond 
recites that a further sum of Rs. 234 was 
required for necessary expenses and for 
the expenses of the execution of the debt. 
The family, it is found, at that time 
consisted only of the executant of the bond 
and his infant son, the present plaintiff, who 
was then only nine months old. There can 
be no doubt that the plaintiff’s father had 


. (1) 28 0. 517; 60. W. N. 640. 
(2) 14 Ind. Cas, 845; 15 O, L. J. 446; 17 0. W. 


219, a 
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power to execute the bond and to pledge 
entire property, including the interest of 
his’ infant son, for the purpose of saving 
the ancestral estate, and the bond actually 
purported to hypothecate the entire property 
and not merely the father’s interest therein, 
The plaint in the present suit also recites 
that the entire property was in fact 
mortgaged, vide paragraph 4 of the plaint. It 
may be taken, therefore, that what purported 
to be sold in execution of the mortgage- 
decree was the entire property, and not 
merely the interest of the plaintiff’s father. 
The plaintiff’s case is that although the 
entire property purported to be sold, yet 
as he was nota party to the mortgage suit 
and as he was a minor, he is not bound by 
the mortgage decree or the execution and 
sale proceedings. and that he is, therefore, 
entitled -now to redeem. His case is not 
that his interest did not purport to pass 
at the sale and he does not ask for a 
declaration that his father exceeded his 
powers as manager in executing the mortgage- 
bond. 

The cases upon which the learned District 
Judge bas relied can no longer be regarded 
as of authority after the decision of the 
Judicial Committee in the case of Sheo- 
Shankar Ram v. Jaddo Kunwar (8). In that 
case their Lordships say: “There seems to 
no doubt upon the Indian decisions (from 
which their Lordships see no reason to 


dissent) that there are occasions, including | 


foreclosure actions, when the managers of 
a joint Hindu family so effectively represent 
all other members of the family that 
the family as a whole is bound.” At the 
time when the present mortgage transaction 
was entered into the  plaintifi’s father 
obviously had the control of the entire 
family concerns, the plaintiff being at the 
time an infant of only nine months old. In 
entering into the transactions the plaintiff’s 
father acted entirely in the interests of the 
family and when the mortgage suit was 
brought, the plaintiff was only five years old. 
There is some evidence that the plaintifi’s 
father led a dissolute life, but there can be 
no doubt that he represented the family 


(3) 24 Ind. Cas. 504; 36 A. 388; 18 O. W. N. 968; 


16 M. L. T. 175; (1914) N. W. N. 693; 1 L. W. 695; 
20 0. L. J. 282; 12 A. L, J. 1173; 16 Bom, L. R, 810; 
411, A, 216 (P. C.), 


in transactions with strangers and in this 
particular transaction he acted inthe family 
interest, In the case of Durgadut Singh 
v. Maharaja Sir Rameshwar Singh (4) Lord 
Atkinson in delivering the judgment of the 
Privy Counsil cites with approval the follow- 
ing passage from Mayne’s Hindu Law, 7th 
edition, page 415:— 

“In eases governed by the Mitakshara 
Law a father may sell or mortgage not only 
his own share but his son’s shares in family 
property in order to satisfy an antecedent 
debt of his own, not being of an illegal or 
immoral character, and such a transaction 
may be enforced against his sons by a suit 
and by proceedings in execution to which they 
are no parties.” 


This was accepted by the Privy Counsil 
as a correct statement of the result of the 
authorities on this subject. The only new 
point in the present case arises out of the 
tarms of Order XXXIV, rule 1, of the Code 
of Civil Procedure to the effect that a 
mortgagee is bound to make all persons 
interested in the mortgaged property parties 
to the mortgage suit. Assuming that 
the mortgagees had notice in this present 
case, although the findings that they had 
notice are open to considerable criticisms, 
1 hold that the result is the same. 

Lord Davey in the case of Khiarajmal 
v. Daim (5) at page 314 said:— 


“The Indian Courts have properly 
exercised a wide discretion in allowing the 
estate of a deceased debtor to be represented 
by one member of the family, and in 
refusing to disturb judicial sales on the 
mere ground that some members of the 
family who were minors were not made 
parties to the proceedings, if it appears 
that there was a debt justly due from the 
deceased and no prejudice is shown to the 
absent minor. But these are usually cases 
where the person named as defendant is 
de facto manager of a Hindu family pro- 
perty, or has the assets out of which the 
decree is to be satisfied under his control,” 


(4) 4 Ind. Oas. 2; 86 U. 943; 13 
L. 'T. 68; 11 Bom, L. R. 901; 6 A, 
233; 19 M. L. J. 667; 36 I. A. 176 (P 

5) 32 C. 296.1 O. L. J. 584; 32 
O. J. 184; 90. W.N. 201; 2 A. L. J. 
(P. 0.). 
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There ig no suggestion in the present 
suit that the minor was prejudiced. It is 
hot suggested that he could have redeemed 
if he had been made a party. The 
plaintiff's father was de facto the manager 
and he had the assets in his control out 
of which the mortgage-debt was to be 
satistied. Can it be said that the principle 
thus approved by Lord Davey is not appli- 
cable in a case where the plaintiff has notice 
of the minor’s interest ? Surely it cannot. 
There is a decision of the Calcutta High 
Court to the contrary in the case of Tala 
Suraj Prosad y. Golab Ohand (1). In that 
case it was decided that if the mortgagee has 
notice of the interest of a minor son and 
does not make the minor son a party to 
the suit upon his mortgage, the son may 
subsequently sue for redemption. The 
decision is based upon the terms of section 
437 of the old Code of Civil Procedure, 
which provided for suits concerning property 
vested in a trustee, executor or adminis- 
trator. The Judges held that the old 
section 487 indicated in very clear terms 
who are to be regarded as representative 
persons for the purposes of suits under 
the Code of Civil Procedure. The judg- 
meut suggests that for the purposes of 
suits no person who is not a party can 
be represented by any other person who 
is not a trustee, executor. or administrator 
within the meaning of the old _ section 
437. That is not, however, the way in 
which I read that section or the provisions 
which have been substituted for it in the 
present Order XXXI of the First Schedule. 
These provisions do uo purport to have 
been enacted for the purposes of enumerating 
thé-cases in which suits may be brought 
by or against persons in a representative 
character; they merely provide a mode of 
disposing of suits concerning property vested 
in trustees, executors cr administrators. 
There is no provision in the Code of 
Civil Procedure which attempts to enumerate 
the cases in which one person may re- 
present another for the purposes of litiga- 
tion. It has frequently been held that the 
Code is not exhaustive, and that where u 
particnler point has not been specifically 
dealt with ty the Code, the question must 
be determined upon general principles. As 


1 have said, the limits within which one 


* 
e & 


person may represent another for the 
purposes of litigation have not been 
specifcally dealt with by the Code of 
Civil Procedure. The question in each 
case, therefore, must be decided upon. general 
principles. Now as I have above pointed 
out, it has frequently been held by the 
Privy Council that in cases such as the 
present -a minor son can be represented 
by the father. Can if make any difference 
if the plaintiff has notice of the minor 
son’s existence, Surely not, unless there is 
some reason to suppose that the minor son 
has been intentionally omitted from the 
suit for the purposes of defeating his 
right to redeem, Where, as in the present 
case, there is no such suggestion, it 
was, in my opinion, a sufficient compliance 
with the terms of Order XXXIV, rule 1, 
of the Code of Civil Procedure to make 
the father a party; the son was made a 
party through him; the father represented 
him for the purposes of the suit. I would 
accordingly hold that the suit for re- 
demption should have been dismissed and 
I would allow the appealand direct that 
the suit be dismissed with costs in all 
Courts. : 
Let the record be returned at once so’ 
that the money deposited for the pur- 
pose of the redemption may be withdrawn. 
Roe, J.—I wish only to say that the. 
only possible point of view in cases in 
which junior members of a joint family ` 
assert that they were not on the record 
in the suit upon the mortgage is the point 
of view from which the case of Daulat 
Ram [Daulat Ram v. Mehr Chand (6)] was 
approached. Order XXXIV, rule 1, of the 
Code of Civil Procedure (section 85 of 
the Transfer of Property Act) directs that 


in a mortgage suit all persons having 
an interest in the mortgage security 
or the equity of redemption must 


be on the record in the suit upon the 
mortgage. If the mortgage was a family 
transaction, the whole family is on the 
record through the head of the family. All 
that the junior members can claim is that they 
ought not to be barred from trying in a 
suit of their own the fact or the nature 


(6) 15 ©. 70; 141. A. 187} 11 Ind. Jur. 435: 5 Sar. P. 
C. J. 84; 1 P. R. 1888; 7 Ind, Dec. (N. 8.) 682 (P. C.) 
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of the transaction | Nanomi Babuasin vy. Modhun 
Mohun (7) applied in Daulat Ram y. Mehr 
Ohand (6)]. T agree that the appeal be 
allowed and the suit dismissed with costsin 
all Courts. 

Appeal allowed. 


(7) 13 0. 21; 18 I. A. 1; 10 Ind. Jur. 151; 4 Sar. P. 
C. J. 682; 6 Ind. Dec, (x. s.) 610. 





ALLAHABAD HIGH COURT. 
First CIVIL APPEAL FROM OrDER No, 191 
or 1916. 

April 25, 1917. 

Present: Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. 
Banerji, Kr. 

Lala ANURUDH KUNWAR — Opposite 
Party—- APPELLANT 
versus 
Swami KESHO DAS—Apptioant-—— 
RESPONDENT. 

Provincial Insolvency Act (III of 1907), ss. 34, 36 
47, applicability of — Attachment of insolvent’s property 
by credttor—Injunction to stop sale, application for— 
Insolvency Court, power of. 

Sections 384 and 36 of the Provincial lusolvency 
Act only apply when there has been an adjudication 
of insolvency or the appointment ofa Receiver, 
[p. 785. col. 1.] 

J. applied to be adjudicated an insolvent. A. a 
creditor of J., had obtained a decree against the latter 
and had in execution attached some property of J., 
which was about to be sold. K., another creditor of J., 
applied to the District Judge in the insolvency juris- 
diction that pending the disposal of the insolvency 
application, the sale proceedings pending in the 
Subordinate Judge’s Court should .be stayed on the 
ground that if the property was sold at the suit of A. 
the other creditors of J. would be prejudiced. The 
District, Judge issued an injunction to stay the sale: 

Held, that even onthe assumption that the Court 
in an insolvency matter had jurisdiction to issue an 
injunction to prevent one of the creditors executing 
his decree, ib was not a case in which an injunction 
ear or could legally have been issued. [p 784, 
col, 2 

First appeal fromthe order of the District 
Judge, Saharanpur, dated the 16th Sep- 
tember 1916. 

FACTS of the case are briefly these:— 

One Lala Anurndh Kunwar obtained a 
decree against Jamna Das and applied for the 
execution of the same fo the Subordinate 
Judge of Dehra Dun. He got certain proper- 
ties attached and prayed for the sale of the 
same. After the attachment and prior to the 
sale, Jamna Das applied to the District Judge 
of Saharanpur to be declared aninsolvent. A 
date was fixed as required by section 12 of the 
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Provinsial Insolvency Actforthe hearing ofthe 
petition. Before that date one Swami Kesho 
Das, another creditor of Jamna Das, applied 
to the District Judge in the insolvency pro- 
ceeding and prayed for an injunction to 
stay the sale in execution of the decree of 
Lala Anurndh Kunwar mentioned above, 
The District Judge granted the injunction 
prayed for, though he had not yet adjudicated 
Jamna Das insolvent. From this order Lala 
Anurudh Kunwar appealed to the High Court. 

Mr. Narayan Prasad Asthana, for the 
Appellant, submitted that the order of the 
District Judge was altogether illegal and 
contrary to the provisions of the Provincial 
Insolvency Act. The District Judge had no 
jurisdiction to stay the sale proceedings pend- 
ing in the Court of the Subordinate Judge. 
There was no section inthe Act which gave 
the District Judge jurisdiction to issue the 
injunction unless the general powers given by 
section 47 of the Provincial Insolvency Act and 
section 151 of the Civil Procedure Code were 
invoked inaid of the contention, but those 
sections were not applicable. 

[Banenrgl, J., referred to sections 84 and 
35 of the Provincial Insolvency Act and 
observed that the Insolvency Court sould not 
interfere. | 

It was only after adjudication that the 
Insolvency Court could stay the hands of a 
decree-holder seeking to sell the property of 
the insolvent debtor. He relied on Bashyam 
Reddi v. Somasundaram Chetti (1), which was 
directly in point. 


Mr. Parshottam Das Tandon, for the Respond- 
ent, submitted that the policy of the 
Insolvency Act was to put all the oreditors of 
the insolvent on the same level, that there 
should be no undue preference of one creditor 
to another. If the present appellant were 
allowed to execute his decree, sell the proper- 
ty und take the sale-proceeds alone, the 
insolyent’s estate would be less by that 
amount and one creditor would have undue 
preference over another, According to the 
English Bankruptey Act and the Presidency 
Towns Insolvency Act a debtor, when he 
is himself the petitioner, would be 
adjudicated insolvent at once and the receiv- 
ing order’ passed. This last provision had 
been omitted from the Provincial Insolvency 


* (1) 82 Ind. Oas. 897; 3 L, W. 250, 


tions In the English Bankruptey Ast 
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:-Act as it was fonnd unsuited to the conditions 


of India. Sèction 16 (6) of the Act said that 
the effect of an order of adjudication would 
be to relate back to and take effect from the 


‘date of the presentation of the petition. 


This was taken to be a sufficient safeguard. 
Therefore, after the presentation of the 
insolvency petition no property belonging to 
the insolvent could be dealt with.even by the 
Court. 

[Rronarps, O. J.—There are special sec- 
and 
the Presidency Towns Insolvency Act which 
provide for an order of adjudication at once. 
There is no such section in the Provincial 
Insolyensy Act and the law cannot be extend- 
‘ed an inch further. ] 


It is true that there is no special section in 
the Provincial Insolvency Act but the prin- 
siple of law applicable is the same. He 
referred ta Raghunath Das v. Sundar Das 
Khetri (2) and Kashi Nath v. Kanhaiya 
Lal Sharma (3) and submitted that in these 
eases the Court had relied that the property 
was available to the general body of credi- 
tors. 

[Ricuarps, ©. J.—Those are cases after 


_ the order of adjudication. | 


[Banerut, J.—What section gave the 
District Judge authority toissue an injunc- 


tion for stay of sale pending in the Court of 
the Sub-Judge? | 


The Court had general powers under sec- 
tion 47 of the Provincial Insolvency Act to 
apply the provisions of the Civil Procedure 
Code. The District Judge acted under the 
provisions of Order XX XIX, rules l and 7, 
and section 151, Civil Procedure Code, 

Mr. Narayan Prasad was not called upon 
to reply. 

-JUDGMENT.—This appeal arises out of 
an insolvency matter. An application was 
made by one Jamna Das to be adjudicated an 
insolvent. Lala Anurudh Kunwar had obtain- 
ed a decree against Jamna Das and he had 
attached property of the judgment-debtor and 
the property was about to be sold. Swami 
Kesho Das, alleged to be another creditor of 


(2) 24 Jnd. Cas. 304; 42 O. 72; 18 0. W. N. 1058; 
1 È. W. 567; 27 M. L. J. 150; 16 M. L. T, 853; (1914) 
M. W. N, 147; 16 Bom. L. R. 814; 20 C.L. J. 555; 13 
å. L. d. 154; 41 I A. 261. 

(3) 29 Ind. Cas. 990; 87 A. 452; 13 A. L, J. 700. = 
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Jamna Das, made an application to the 
District Judge contending that if the proper- 
ty was sold at the suit of Anurudh Kunwar, 
the other creditors would be prejudiced 
because Anurudh Kunwar would probably get 
a larger portion of the assets. He prayed 
that pending the disposal of the insol- 
vency application the sale proceedings pend- 
ing in the Subordinate Judge’s Court should 


. be stayed. The learned Judge in a some- 


what summary manner made the following 
order:, “The application is, therefore, allowed. 
Injunction will issue staying the sale pending - 
the result of the insolvency petition,” “ The 
present appeal is by Lala Anurndh Kunwar 
against this order. It is an admitted fact 
that Jamna Das was not at the date of the 
order adjudicated an insolvent (apparently 
he has not even up to the present been so 
adjudicated). It seems to us that the order 
of the Court below was wrong. The only 
provision -which by any possibility sould 
give jurisdiction to the District Judge is sec- 
tion 47 of the Provincial Insolvency Act, 
which incorporates certain provisions of the 
Code of Civil Procedure. Jt is argued that 
the. District Judge in an insolvency matter 
has the same power which a Civil Court has, 
and also power to issue an injunction where 
property is in danger of being wrongfully 
sold under a decree. But it cannot be said 
that this property (which is admittedly the 
property of the judgment-debtor) was abont 
to be wrongfully sold in execution of the 
decree. Therefore, this was not a case in 
which the Civil Court conld have issued 
an injunction, and, therefore, (ev8n on 
the assumption that the Court in an insol- 
vyency matter has jurisdiction to issue an 
injunction to prevent one of the creditors 
executing his decree) it is ‘not à case in which 
an injunction ought to or could legally have 
been issued. It is quite clear that the judg- 
ment-areditor was entitled to pursue all his 
légal rights and remedies in executing his 
decree, save so far as he was restricted by 
the provisions of the Insolvency Act. Section 
35 provides that “where execution of a decree 
has issued against any property of a debtor 
which is saleable in execution and before the | 
sale... notice is given to the Court exeouting. 
the decree. that an order of adjudication has 
been made against the debtor, the Court shall 
on the application direct the property, if in. 
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the possession of the Court, to be delivered ta 
the Receiver.” This section and the preced- 
ing section 34 only apply when there has been 
an adjudication of insolvency or the appoint- 
ment of a Receiver. In the present case there 
has been neither an adjudication in insolvency 
nor the appointment of a Receiver. We must 
allow the appeal, set aside the order of the 
Court below and dismiss the application with 
costs in both Courts to be paid by the 
opposite party, 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Sgcoxp Crvin Appeat No. 2517 or 1916. 
April 17, 1917, 
. Present:—Mr. Shah Din, Chief Judge. 
SARDARA AND OTHERS — PLAINTIFFS— 
APPELLANTS 
VETSUS 
MODAN AND anotaer—Derenpantrs— 


RESPONDENTS. 

Custom —Alienation by widow —Legal necessity— 
Payment of mortgage-debt of next reversionary heir, 
whether necessity. 

A. widow can sell her deceased husband’s property 
only in order to liquidate the just antecedent debts 
of her husband or to raise money for a legal 
necessity, She is not justified in selling her hus- 
band’s land in order to pay off a mortgage-debt due 
by the next reversionary heir of her husband. 


‘Second appeal from the decree of the 
District Judge, Ludhiana, dated the 13th 
July 1916, réversing that of the Subordi- 
nate Judge, second class, Ludhiana, dated the 
Bist January 1916, decreeing the claim, 

Mr, Gullu Ram, for the Appellants. 

Bakhshi Tek Ohand, for thé Respondents. 

JUDGMENT.—Tke District Judge was 
obviously -wrong in allowing item No. (2), 
Rs. 400, of the items that make up the 
consideration money for the sale in dispute; 
for the sum in question was left by the 
widow of Ramun with the vendee for 
payment to one Kirpa Ram, a mortgagee of 
the land of Dasaundha Singh, who is the 
next reversionary heir of Ramun. The 
widow of Ramun had no justification 
whatever for selling her husband’s land 
in order to pay off a mortgage-debt due 
by’ Dasanndha Singh; she conld only make 
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the sale to liquidate the just antecedent 
debts of her husband ör to raise money 
for legal necessity of the nature specifigd 
in paragraph 63 of Rattigan’s Digest of 
Customary Law. The payment of Dasaundha 
Singh’s mortgage-debt was clearly a 
non-necsessary purpose, and the item of 
Rs. 490 was rightly disallowed by the Sub- 
ordinate Judge. : 

I accept the appeal, set aside the judg- 
ment and decree of the District Judge and 
restore that of the Subordinate Jadge, with 
this modification that the amount allowed 
by the Subordinate Judge as payable to 


‘the vendee will be increased from Rs. 6106 


to Rs. 900. The parties will pay their 
own costs throughout. 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
Seconp Orvin Arrear No. 1316 or 1915, 
April 20, 1917. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Walsh. 
RAJENDRA PRASAD—~P tatntirE— 
APPELLANT 
Versus 


RAM JATAN RAI—Deren DANT— 


< RESPONDENT. 

Mortgage of occupancy and fixed vate tenancies by 
one deed, legality of—Suit on mortgage, maintainability 
of--Contract Act (IX of 1872), s. 24, applicability of. 

The mere fact that a mortgagor purports to trans- 
fer by the same deed an occupancy tenancy (which by 
law he is not entitled to transfer) and a fixed rate 
tenancy (which by law he is entitled to transfer) does 
not make the transfer of the fixed rate tenancy 
illegal. |p. 787, col. 1.) : 

Per Walsh, J.--Section 24 of the Contract Act does 
not apply to a case where the plaintiff is seeking to 
enforce an equity in respect of a perfectly valid 
security. [p. 788, col. 1.] 


Second appeal against the decision of the 
District Judge, Ghazipur, dated the Ist of- 
May 1915. 


FACTS.—Musammat Ashbrafi Kuar, ' as 
mother and guardian of the defendant Ram 
Jatan Rai, executed a simple mortgage deed 
in favour of the plaintiff on 27th Decembér 
1900, She mortgaged the cultivatory hold- 
ings belonging to the defendant which con- 
sisted both of occupancy and fixed rate 
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holdings. The plaintiff came into Court 
with the usual claim for recovery of money 
and in default for sale of the mortgaged 
property based on this mortgage-deed. The 
defendant raised all sorts of pleas and one 
of them was that the mortgage of the ocen- 
pancy holding was void and as there was 
one inseparable contract mortgaging both 
occupancy and fixed rate holdings the whole 
mortgage-deed was invalid and the plaintiff 
could not recover anything. The Court of 
First Instance decreed the plaintiff’s claim 
holding that the land‘ mortgaged was only a 
collateral security and that the plaintiff could 
recover his money from the sale of a 
portion of the property and that there was 
no law which barred this right. Oa appeal 
the District Jadge dismissed the plaintiff’s 
suit onthe ground that the whole deed was 
invalid even if a portion.of the property was 
occupancy holding. He relied on rulings dis- 
cussed inthe argument of the Counsel for 
the appellant. Hence this appeal. 


The appeal came up for hearing before 
a single Judge, Mr. Justice Walsh, who 
referred it to a Bench of two Judges, 


Mr. Sital Prasad Ghosh, for the Appellant, 
submitted that the suit was for the pay- 
ment of money, the mortgage of the property 
being a collateral security. It is true that 
the mortgage of the occupancy holding was 
void after the passing of the Tenansy Act, vide, 
Badri Mallah v. Sudama Mal (1) and Ram 
Sarup v. Kishan Tal (2). In this case I 
confine my claim to sell the fixed rate holdings 
only in ease of failure of payment and this was 
not illegal, Section 24 of the Contract Act 
is not applicable. The mortgage of the 
occupancy holding was nota part of the 
“consideration,” it was only a part of the 
security and there was no law to compel 
the mortgagee to bring to sale every bit of 
property mortgaged There are some cases 
which might be relied on by the respondents, 
e.g., Murlidhar v. Pem Raj (3), Dipan Rai v, 
Ram Khelawan Rai (4), but they are not 
applicable at all. The strongest case in 
fayour of the respondent is the case reported 


(1) 16 ind, Vas. USL; JO A. L. d. 176. 

(2) 29 A. 327; A. W. N. (1907) 76; 4 A. L. J. 39d. 

er A. 205; A. W. N. (1900) 10; 9 Ind. Dec. 
(x.s) 116 

(4) 5 In, Gas. 557; 32 A. 338; 7 A. L. J. 330. 
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as Baburam Bag v, Madhab Chandra Pallay 
(5), but that case also does not apply. The 
case reported as Bajrangi Lal v, Ghura Rat 
(6), lents support to the appellant’s conten- 
tion. 

Mr. Radkakant Malviya, for the Respondent, 
submitted that the appellant who was mort- 
gagee also admitted the illegality of the 
transaction and, therefore, there was no 
equity in his favour. The mortgagee had 
come into Court as plaintiff and he could not 
take advantage of his illegal act. He 
entered into the transaction with his eyes 
open. This Court always made a distingtion 
between the cases when the mortgagee came 
as a plaintiff and when he came as a 
defendant. The mortgage is one inseparable 
transaction and, therefore, section 24 of the 


Indian Contract Act is applicable. He 
relied on the rulings discussed by the 
Counsel for the appellant and submitted 


that. they were fully applicable. 
JUDGMENT. 


Ricuwarps, O. J.—This appeal arises out 
of asuitin which the plaintiff songht the 
ordinary mortgage decree in respect of a 
certain fixed rate tenancy. The mortgage 
was made as far back as the 27th of Decem- 
ber 1900. Various pleas were raised in the 
Court of First Instance. The execution of 
the mortgage was denied; the consideration 
was denied and legal necessity for the loan was 
also denied. Amongst the pleas was a plea 
to the effect that the entire mortgage was 
bad inasmuch as the mortgage-deed comprised 
not only a fixed rate tenancy but algo an 


occupancy holding. The Court of First 
Instance decided all the issues in favour of 
the plaintiff and decreed his suit. In first 


appeal the learned District Judge reversed 
the decree of the Court of First Instance upon 
the sole ground that the mortgage was bad 
because in addition to the fixed rate tenancy 
an occupancy holding was also included. 
The plaintiff does not, in the present suit, 
elaim to sell the occupancy holding. 

The only question which we have to decide 
in the present appeal is whether or not the 
learned District Judge was right in allow- 
mg the appeal aud dismissing the plaint- 
ffs suit upon the preliminary ground meu- 


(5) 19 lad. Cas. 9; 40 O. 565; 18 O, W. N, 34L. 
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tioned above. For the purpose of the 
present appeal we must assume that the 
mortgage was executed, that consideration 
duly passed and that there was necessity 
for the loan. In my opinion the view taken 
by the learned District Judge was wrong. 
It was perfectly legal transaction for the 
plaintiff or his predecessor-in-title to lend 
money to the defendant or his predecessor-in- 
title. It was perfectly legal to transfer the 


fixed rate tenancy by way of mortgage to 


secure the re-payment of the amount of the 
loan. The effect of the mortgage-deed was to 
transfer the interest of the mortgagor in the 
fixed rate holding by way of mortgage. In 
the present case we are not concerned with 
the validity or invalidity of the original 
contract, nor need we deal with this case in 
the way we might have had to deal with it if 
the present snit had been a suit by the 
mortgagee forspecific performance of a contract 
to transfer certain property by way of mort- 
gage. The transaction has long since passed 
the stage of contract. We have only to 
ask ourselves whether the ‘mere fact that 
the morigagor purported to transfer a class 
of property of which by law he is not 
entitled to transfer makes the transfer of 
the fixed rate tenancy (a class of property 
which he hada perfect right to transfer) 
illegal. I think that the ‘answer to this 
question must clearly be in ‘the negative. 
The defendant in the present suit must be 
taken (for the purposes of the appeal) as 
admitting that good consideration was 
received for the transfer of the fixed rate 
tenancy. He must be taken also as admitt- 
ing that the deed of transfer was duly 
executed, But he asks the Court to hold that 
the transfer of the fixed rate tenancy was 
bad because he or his _ predecessor-in-title 
purported to do an act which the law 
says he was not competent todo. I repeat 
here that the plaintiff in the present suit 
has sought no remedy in respect of the 
ocoupaney holding, and Iam also dealing 
with the case on the assumption that no 
distinction can be raised by reason of the 
fact that the present tranfer was made prior 
to the passing of the Act of 1901. Iam 
not, however, to be taken ae deciding that 
the fact that the transfer was made prior 
to the passing of the Act raises no distinc- 
tion. 
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oase of Badii Mallah v. Sudama Mal (1) 
was referred to. That wasna case in which 
the Court had to consider whether or not 
a mortgage of an occupancy holding in 
favour of the mortgagor’s own land was or 
was not valid. The mortgagein that case 
had been made before the present Tenancy 
Act came into operation. The learned Judge 
held that the mortgage was bad, even 
though it was made in favour of the zemin- 
dar. Under section 9 of the Act of 1881 
a Full Bench of this Court had held that 
while an occupaney tenant could not confer 
rights of occupancy, it could confer some 
interest and at least the “right to occu- 
py.” The learned Judge who decided 
the case must be taken to have.come to the 
conclusion (rightly or wrongly) that the 
mortgagor was conferring on his land 
not merely the “right to occupy” but 
occupancy rights. The case can in no way 
be taken as overruling the previous decision 
of a Bench of this Court which consisted 
of the Chief Justice and five Jadges, namely, 
the case of Khiali Ram v. Nathu Lal (7). 
The next case which was referred to was a. 
decision of the same learned Judge in the 
case of Kanhai v. Tilak (8). In that case 
the plaintiff claimed possession of an occu- 
pancy holding which the mortgagor had 
purported to transfer tohim by way of a 
usufructuary mortgage, or in the alternative 
a decree for the money advanced, The 
Court held that be was entitled neither 
to a decree for possession nor to a decree 
for money. In that case the mortgage 
was made after the passing of the present 
Tenancy Act, and it is absolutely clear that 
the plaintiff was not entitled to a decree 
for ‘possession. It is unnecessary in the 
present case for me to express any opinion 
as to whether or not he should have hada 
dearee for the money. There are a number 
of cases decided by this Court in which it 
has been held in the case of a usnfructuary 
mortgage of an occupancy holding, the mort- 
gagee is not entitled toa decree for money 
where a person makes a valid usufructuary 
mortgage he is not ‘same as provided by the 
Transfer of Property Act) entitled toa decree 


(7) 15 A. 219, A. W.N. (1893) 125; 7 ind, Dee, 
(Neos.) 859. 
(8) 16 Ind. Cas. 42, 
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for the money advanced. Both of the cases 
qjted in my opinion differ very materially 
from the present case in which in my view 
the plaintiff is seeking the mortgagee’s 
ordinary remedy against certain property 
which has been legally and validly transferred 
to him as security for money which was pro- 
perly and legally advanced. I do not consider 
that any of these cases apply to the present 
case. I would allow the appeal. 

WALSH, J.—I agree. I would merely rdd 
that I see no distinction between this 
case and the case cf Kanhai v. Tilak (8), 
decided by Mr. Justice Chamier, and I 
think thatthe real solution is that section 
24 of the Contract Act does not apply toa 
ease where the plaintiff is seeking to enforce 
an equity in respect of a perfectly valid 
security. I would have so decided if it had 
not béen for the decision referred to. I may 
also add that I think that the decision we 
have come to is practically covered by the 
observations of this Court in the case of 
Bajrangi Lal v. Ghura Ras (6). 


- By tue Coust.—The order of the Court is 
that the appeal is allowed, the decree of the 
lower Appellate Court is set aside, and the 
case is remanded to the Court below with 
directions to readmit the appeal upon its 
original number in the file and proceed to 
hear and determine the same on the merits. 
Costs here and heretofore will be costs in 
the cause. Costs in this Court will include 
fees on the higher seale. 


Appeal allowed. 


PRIVY COUNCIL. 

APPEAL FROM THE CaLcutta HIGH Court. 
November 20, 1916. 
Present:—Lord Shaw, Sir John Edge and 
Sir Lawrence Jenkins. 
CHHATRAPAT SINGH DUGAR— 
APPELLANT” 
versus 
KHARAG SINGH LACHMIRAM ano 


OTHEKS— RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 16, 16 — 
Petition for adjudication — Conditions, fulfilment of-— 
Abuse of process of Court Misconduct of debtor-—Pr 0. 
per glage for punishment. 
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A debtor who has complied with all the conditions- 
specified in the Insolvency Act is entitled as of right 
to an order adjudging him aninsolvent. This does 
not ‘depend on the OCourt’s discretion, but is-a 
statutory right, and a debtor who brings himself pro. 
perly within the terms of the Act is not to be depriv- 
ed of that right on 80 treacherous: a ground of 
decision as “an abuse of the procese of the Court.” 
[p. 791, col, 1.] 

The stage at which to visit with its due conse- 
quences any misconduct of a debtor is when his appli- 
cation for discharge comes before the Court, and not 
on the initial proceeding. [p. 791, col. 1] 


Appeal from an order of the Calcutta 
High Court, (Brett and Sharfaddin, JJ.), 
dated April 12th, 1912, affirming that cf the 
District Judge, M urehidabad: 


FACTS.—Cbhatrapat Singh Dugar being 
heavily in debt and pressed by sundry 
creditors, conveyed many of his tmmove.- 
able properties to various relations, who 
preferred claims to such properties when any 
creditor took them in execution. Such 
devices af length proving unavailing, 
Chhatrapat applied to the Calcutta High 
Court under the Presidensy Insolvency 
Act (11 & 12 Vic. O. 21.), to be declared ari 
insolvent, but his application was refused 
on June 7, 1907, by Woodroffe, J., who 
characterised it as an abuse of the Court’s 
process, and an appeal against such order 
was dismissed on November 26th, 1907. His 
creditors renewing their efforts against his 
property, Chhatrapat on May 2!st, 1909, 
presented an insolvency petition to the 
District Court of Murshidabad under the 
Provincial Insolvency Act (III of 1907). 
This petition was opposed by ecertain 
creditors, and affidavits filed alleging ‘various 
acts of bad faith by Chhatrapat. The District 
Judge, relying on these affidavits, held that 
he had no reason to differ from Woodroffe, d,s 
that the application was’ “an abuse of the 
process of the Court” and dismissed it, An 
appeal was preferred to the High Court but 
was summarily dismissed under Order XLI; 


rule ll of the Code of Civil Procedure, 
1908. 


The present appeal was part-heard on, 
March 14th, 1916, when Mr. Dube for the 
Respondents, submitted that in the absence of 
the affidavitson which the District Judge 
relied the Board could not properly hold that 
the lower Courts erred in their view that the 


application was an abuse of the process of the 


Court. The appeal was, therefore, adjourned 
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for copies of the affidavits, which on receipt 
proved merely to set out the alleged fraudu- 
lent and dishonest conduct of the petitioner 
before filing his petition and to suggest that 
his only object in filing it was still further 
to impede the creditors who were pressing 
him. . 

At the hearing on November Ist, 1916 
Sir Erle Richards, K. C.. and Sir W. Garth, 
for the Appellant, ‘submitted that the Court 
could not refuse to make an order of 
adjudication on the sole ground that the 
debtor has in the past endeavoured to defeat 
or delay his creditors. There have been two 
-sets-of Acts in England: (1) for the relief of 
debtors, and (2) for the administration of 
estates in bankruptoy- In India till 1907, 
only the first existed; and a debtor conld 
only get relief nnder certain provisions of 
the Civil Procedure Code designed primarily 
for his benefit. But Act III of 1907 alters 
this: it follows the English Bankruptcy 
Act of 1883, (46 and 47 Vict. C. 52) of 
which it reproduces sections 7 and 8, 
Under the English Act it is well settled 
that in the case ofa debtor’s petition the 
receiving order follows as a matter of 
course: you do go into the debtor’s conduct 
but at a later stage. The decision of 
Woodroffe, J., was under ll" and 12 Vict. 
C. 21, and the District Judge was wrong 
in applying the same reasoning to a totally 
different Statute.: Under the Provincial 
Insolvency Act, once the debtor complies 
with the provisions of sections 5, 6 and 
12, the Court. has no option-but to make 
an oder of adjudication. Sections 15 and 
16 mnst be read ‘together: _the words 
“that for any other sufficient cause no order 
ought to be made” do-t not apply ' to ‘a 
débtor’s petition, but only to a creditor’s. 

The decision against: which- we -appeal 
is opposed to a long series of decisions 
in India both before and after it: Udai 
Chand v. Ram Kumar Khara (1Y; Samir ud-din 
y. Kadar Moyeé’ Dassi (2), “Kali Kumar. Das 
y. Gopi Krishna Roy (3), Abdul Razak v: 
Ronana Ahmed (4), Girwardhari v. Jas 


a Tat Cas, 394; 15 0. W.N. 21%, 12 o, cn d 


0.- 

(2) ‘TAnd. Cas 691; 15 0. v X. 244 ie C. L. J. 

(3) 13 Ind. Cas, 48; 15 ©. X, N, 9.0. 

(4) 14-Ind. Cas, oon WC W N: 405; 15 0. L J, 
457. 
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Narain (5), Tirloki Nath v. Badri Das 
(6), Bara Jeer Chetty v. Bava e Rangasawmt 
Chetty (7). P 


Here and there as in the last ‘case, 
mention is made of the inherent power 
of the Court to refyse an application on 


the ground that it ig an abuse of the 
process of the Court: but the Act does 
not countenance any such refusal. It is not 


necessary for us to argue that there can- 
not be circumstances which would constitute 
such an abuse, but certainly there are 
none such here. In England there have 
been two or three cases, where applications 
have been dismissed on such a ground, 
but the circumstances of all of them are 
very peculiar and quite unlike the present 
ease. Reference was also made to Fetts, 
In re, Official Receiver, Ex parte (8), Painter, 
Ex parte, Painter, In re (9), Hancock, In re, 
Hillearys, Ex garte (10). 


In the present case the petition, it now 
appears, was dimissed because the debtor, 
previous to filing if, had committed acts 
of bad faith. This was no ground for 
such dismissal; the debtcr’s past frauds 
may be considered:; when he wants his 
discharge under sections 44 and 45 of 
the Act, but. cannot prevent the order of 
adjudication, which is, made to secure the 
administration of his assets for his creditor’s 
benefit. 


Messrs. L. De Bagia. K. 0., and Dube, for 
the Respondents:—In_ the Mufassil before 
1907 the Court ‘admittedly had a discre- 
tion and under 1l, and 12 Vict. ©. 21, 
as” administered In Calcutta, the Court 
still has a disgrétion. The question is 
whether the new Statute has made a material 
alteration, 80 that the law in the Mnfassil. 
is different: from - that. in the Presidency 
The word: “may” in section 5 


is lee 
4 o e 

(5) .7 Ind. Gas, 39; 32 A. 645;7 A. L. J. 885. 

(6). 23 Ind. Cas. “4; 36 A. 250; 12 A. L. J. 855. 

(7) 12 Ind. Cas. 61846 M. 402; 10 M. L, d; 433; 
911) 2 M. W, N. 480; 22 M, L. J. 52. 

(8) (1961) 2 K. B. 89; 70 Li J. E. B. 51L; 84 L. T, 
427; 49 W. R. 447; 8 Manson 227; 17T. L R. 883. 

(9): (1895) 1 Q. B>$5; 64 L. J. Q: B. 22 71 L. T, 
581; I Manson 499. 43-W. R. 144; 15 R. 16, 

(10) (1904) 1 K. B. 585; 13 L, J. K. B. 245; 90 L, 


* T. 389; 52 W. R. €44; 43 Manson 1. 
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continues the discretion of the Court, unless 
that word means “must”, the decision appealed 
against is right. The debtor’s object in 
filing this petition is absolutely fraudulent; 
it is to stave off the evil day. Section 
15 of the Act should be read with section 
14, the words “or for any other snfficient 
cause’ in section 15 refer to section 14 
(2) which lays down that the conduct 
of the debtor is to be considered. There 
is no object for’ “that provision if the 
Court has to declare him insolvent whatever 
it thinks of his conduct. In several of 
the Indian cases cited the Court’s power to 
dismiss a debtor’s petition has been recognised, 
vide, especially the remarks of Chamier, J., 
in Gtrwardhari v. Jat Narain (5), (supra) at 
page 680, 

Mr. B. Dube, followed. The word “may” 
in section 5 should be given its natural 
meaning in the absence of clear provision 
to the contrary. Delhi and London Bank 
Lid. v. Orchard (11). It is unlikely that by 
“may” here the Legislature meant “must”, 
for that would mean one law in the Mnfassil 
and another at the Presidency Town. 

lf this be a matter of discretion, two 
Courts in India have coneurred as to how 
such discretion shonld be exercised. 

No reply -was called “upon. 


JUDGMENT. 

SIR LAWRENCE JENKINS. Chhatrapat Singh 
Dugar, the present appellant, on the 21st 
May 1909, presented as a debtor an 
insolvency petition under the Provincial 
Insolvency Act, 1907, to the District Court 
of Murshidabad for an. order adjudging 
him’ an insolvent, i 

His application was opposed by the present 
respondents and was dismissed. The debtor’s 
consequent appeal to thë High Court in 
Bengal was ‘dismissed by an order of the 
12th April 1912, and ah application for 
review of the High Courts judgment was 
equally unsuccessful. This appeal has been 
preferred by the debtor to His Majesty 
in Council from the High Court’s order 
of the 12th April 1912, 

The Provincial Insolyéncy Aet presents 
a complete and exact delifieation of a debtor’s 


(11) 41. A. 127 at p 185:8 0, 47; 3 Sar. P. O, J. 72); 
e 3 Suth. P. C. J. 423; 7 P. R. 1878; 1 Ind. Jur. 457; 
Ind. Dec. (xN. p.) 622, 
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right to an order of adjudication, on his 
own petition. Subject to the conditions 
specified in the Act, if a debtor commits 
an act of insolyéncy a petition may be 
presented by the debtor, and the Court 
may on such petition make an order ad- 
judging him an insolyent. The presentation 
by him of a petition is- deemed an act 
of insolvency, and on that petition the 
Court may make an order of adjudication 
(section 5), 


Provision is made by the 6th and 
succeeding sections for the presentation and 
admission of the insolvency petition, eand 
other matters of procedure, but no express: 
reference to them need be made in the 
circumstances of this case. - It will suffice 
to say that all that is thus prescribed 
has been observed by the present debtor. 

By the 14th section it is enacted -that 
on the day fixed for the hearing of the 
petition or’ on any subsequent day to 
which the hearing may be adjourned, the 
Court shall require proof that the debtor 
is entitled fo present the petition, and 
shall examine him if he is present. 

Then it is provided by sections 15 and 
16 as follows:— r 


“15 (1) Wherethe Court is not satisfied with 
the proof of the right to present the petition 
or of the service of notice on the debtor as 
required by section 12, sub-section (8), or 
of the alleged act of insolvency, or is 
satisfied by the debtor that he is able to 
pay his debts, or that for any other sufficient 
cause no order ought to be made, the Court 
shall dismiss the petition. 

"16 (1) Where a. petition is not dismissed 
under the preceding section . . - the nih 
shall make an order of adjudication.” 

The dismissal of -Chhatrapat’s petition by 
the District Court does not purport to rest 
on any failure to comply with the express 
terms of the Act. What was held was that 
the application was an abuse of the process 
of the Ccurt and so must be dismissed. 
Presumably it was on this ground, too, that 
the High Court dismissed the appeal; no 
other reason.is indicated. It is to be regret- 
ted that the Courts in India allowed them- 
selves to be influenced by this plea instead 
of being guided to their decision by the 
In clear and distinct 
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terms the Act entitles a debtor to an order 
of adjudication when its conditions are 
satisfied. This does not depend on the 
Court’s discretion but is a statutory right; 
and a debtor who brings himself properly 
within the terms of the Act is not to be 
deprived of that right on se treacherous 
a ground of decision as an abuse of the 
process of the Court.” This case illustrates 
the peril of this doctrine in India, for what 
has been treated by the Courts below as 
such an abuse appears to their Lordships 
in no way to merit this censure. It may, 
perhaps, give rise toa contest for priority 
between competing creditors, but that will 
be, if necessary, a matter for desision here- 
after in the course of the insolvency. Be 
that, however, as it may, their Lordships 
are now concerned only with the debtor’s 
position; and as to that they are satisfied that 
he has complied with all the conditions 
spscifed in the Act, and is entitled as of 
right to an order adjudging him an in- 
solvent. This conclusion, apart from the 
decision under appeal, is in agreement with 
tha current of authority in India, where it 
has been rightly held that the stage at 
which to visit with its due consequences 
any misconduct of a debtor is when his 
application for discharge comes before the 
Court, and not on the initial proceeding. 
As the dismissal of UChhatrapat's petition 
was, in their Lordships’ view, erroneous, 
they will humbly advise His Majesty that 
the order of the High Court of the 12th 
April 1912 be reversed with costs, and in 
lieu thereof an order be made discharging 
the order of the District Court and adjudg: 
ing Chhatrapat Singh Dagar an insolvent. 
The respondents will pay the sosts of this 
appeal. ` 
_ Appeal allowed, 

Solicitors for the Appellant:—Mr. G.C. 
Farr. 

Solicitors for the Respordents:— Messrs 
Bunon, Rogers and Nevill. 
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PATNA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 194 

l or 1916. a 
February 28, 1917. 
Present:—Mr, Justice Chapman and 
Mr, Justice Roe. 
Pandit CHANDI PRASAD MISRA— 
Dersnpant— APPELLANT 
verses 

GOBIND SAHAY — Pouatytirr—Responvenr. 

Mraud—Deeree xel aside, effect of--Plaint, whether 
survives —Ciuil Procedure Code (Act V of 1908), s. 2 
— Preliminary decree--Order deciding that plaint is 
dead—- Appeal, second, whether lies, 

The only ground upon which one Court can sot 
aside the decree of another Court is that through 
fraud the Court making the decree was prevented 
from ascertaining the true facts of the case. With- 
out such proof of fraud there arises no jurisdiction to 
enter into the procecdings of another Court, [p. 792, 
col. 2; p. 793, col. 1.] 

When a suit is brought successfully to set aside a 
decree obtaincd by fraud, the whole proceedings 
including the plaint are destroyed, and no further 
proceedings van be maintained upon the plaint. fp, 
793, col. 1.] 

Sarbesh Chandra Basu v. Hari Dayal Singh, 5 Ind. 
Cas. 236; 14 0, W. N. 451 at p. 468; 11 ©. L, J. 846, 
distinguished. 

Where a plaint is returnod for presentation to the 
proper Court, and such Court, onthe plaint being 
presented to it, decides that the plaint is dead and 
no further proceedings can be maintained upon it, 
the decision amounts to a preliminary decrec, and a 
second appeal would lic against an order of a lower 
Appellate Court setting aside the preliminary 
decree, [p. 792, col. 2.] 


Appeal from the decision of the District 


Judge, Monghyr, dated the 4th July 
1916, in Miscellaneous Appeal No. 96 of 
1916, reversing that’ of the Munsif, 


lst Court, Monghyr, dated the 30th March 
1916, in Mortgage Suit No. 213 of 1916, 

Messrs. Lakshmi Narayan Singh, Kulwant 
Sahat, Naresh Chandra Sinha, Rajendra Prasad 


and Baidyanath Narayan Sinha, for the 
Appellant. É 
Mr. Sharosht Oharan Mitra, for the 


Respondents, referred in the course of his 
argument to Sarbesh Ohandra Basu v. Hari 
Dayn! Singh (1). 

JUDGMENT. 

Ror, J.—-The facts of this ease being 
somewhat peculiar, 1 propose to set them 
out in detail. 

On the 30th August 1909, Gobind Sahai 
brought a suit against Chandi Prasad in 
the Court of the Munsif of Jamui upon 
(1) 5 Ind, Cas 236; 14 0. W, N, 451 at p. 458; 110, 


L, J. 346. 
+ 
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a mortgage. He obtained a decree on 
the 17th Seftember 1910, the defendants 
heving been absent throughout the proce- 
edings. On the Ist October 1910 an 
application for execution was filed and on 
6th March 1911 it was asserted that 
the property covered by the mortgage-deed 
was not within jurisdiction of the Munsif 
of Jamui. Then followed an application 
which is not upon the record by the 
decree-holder Gobind Sahai to forward the 
decree tu Monghbyr for execution, It was 
so forwarded and was put into execution 
by the Court at Monghyr and by proce- 
edings of the Monghyr Court the defendant 
Chandi Prasad was” made aware of the 
decree and put in an application under 
Order IX, rule 13, to have the case re-heard. 
That application was finally dismissed for 
default on the 28th Ostober 1911, the 
default being due to difficulty in taking steps 
for the substitution of the heirs of one of the 
deceased decree-holders. Upon this dis- 
missal for default the mortgagor Chandi 
Prasad instituted a Suit No. 429 of 1913 


in. the Court, of the Subordinate Judge of 


Monghyr the relief asked for being that 
the decree obtained upon the mortgage be 
declared to be void, firstly,for the reasons 
that the Munsif of Jamui had no juris- 
diction to make it, and secondly, because 
the services of summons had been fraudu- 
lently suppressed. In this suit the two 
principal issues framed were, (1) whether the 
property mortgaged at the time of the institu- 
tion ofthe suit was within the jarisdiction of 
the Munsif of Mongbyr, and (2) whether the 
decrees were fraudulent or whether they 
were obtained after «due services of sum- 
mons and notice under the law? 


The learned Subordinate Judge found on 


the facts that. the property was outside 
the’ jurisdiction of the Jamni Court and 
also that no summons had ‘ever been 


recorded on 
Armed ‘therewith 
went to the Munsif: of 


served. This judgment was 
the 28th August 1915.. 
Gobind Sahai 


Jamui and asked him fo return the plaint. 


on the ground that the sunit in his Court 
had -been infructuots throagh this defect of 
jurisdiction. The Munsif. _of the Jamui 
Court thereupon recerded an order on the 
28th cf January -1916,.: ‘returning the 
plaint. Gobind Sahai then” took the plaint ` 
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to the Court of the first Munsif of Monghyr. 
That Court questioned the right of the 
plaintiff Gobind Sahai to have the suit 
tried upon the original plaint, He 
finally decided that the plaint was dead 
and that no further proceedings could be 
maintained upon it. Against thatorder Gobind 
Sahai went to the District Judge and the 
District Judge decided that the Munsif of 
Jamnui was right: in returning the plaint 
to Gobind Sahaiand that the plaint hav- 
ing been returned the Munsif of Monghyr 
was wrong in not disposing of the question 
raised in the plaint upon the merits. 
Against that decision the defendant Chandi 
Prasad appeals to this Court. The first 
objection taken is by the respondent to 
the effast that no appeal would lie to this 
Court. It.is suggested that the proceedings 
were proceedings in regard to the return of 
a plaint and that, therefore, no second 
appeal is competent. With this view 1 am 
not in agreement. If the plaint was a 
live plaint then tbe learned Munsif of 
the . first Court of Monghyr obvious- 
ly disposed of it upon a preliminary 
point. His disposal of it on that prelimi- 
nary point was a deeree and the order made 
by the learned Judge was an order setting 
aside that decree. A second appeal would 
lie from the order of the District Judge: 
either as cne setting aside the decree or as 
one remanding the suit. Upon the merits 
of the appeal, I am of opinion that the appel 
lant must succeed. 


The contention on bebalf of the respondent 
is this “that where a decree is set aside by a 
Court upon a suit maintained for that relief, 
the decree only is set aside; the root of the 
suit in ‘the plaint remains intact and must 
be dealt as intact. In support of this con- 
tention a-case is quoted Sarbesh Chandra Basu 
v. Hari Dayal Singh (1), in which a suit bad 
been brought in good faith and finally decreed - 
upon a-comprohiise. It was afterwards as- 
certained that the compromise was liable 
to be set aside: through a fraud or mistake 
and it was held that the original suit- 
remains standing and should be disposed 
of onthe ‘merits. I cannot see that 
such a decision would affect’ the merits of 
the particular case before us. The only ground 
upon which one Court can set aside the 
decree of another Court is that through 
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fraud the Court making the decree was 
prevented from ascertaining the true facts 
of the case. Without such proof of fraud 
there arises no jurisdiction to enter into 
the proceedings of another Court. In the 
ease before us it has been definitely de- 
cided that the summonses were never serv- 
ed. “It follows, therefore, that they must 
have been deliberately suppressed and a 
deliberate suppression of summonses is 
undoubtedly fraud. The case before the 
Subordinate Judge of Monghyr was clearly 
one to set aside the proceedings as a whole as 
vitiated by fraud. and not merely to 
set aside the result of the proceedings, 
+ ig impossible indeed in such instances 
of conspiracy to defeat justice to say 
when the fraud was commenced and to what 
extent the proceedings shall be operated upon 
to rectify the effect of the fraud. The in- 
ference is that if immediately after filing his 
plaint, the plaintiff elects to suppress the 
summonses, he filed his plaint with the 
intention of suppressing the summonses, In 
any ocase I am strongly of opinion that when 
a suit is brought successfully to set aside the 
decree obtained by fraud the whole proceed- 
ings including the plaint are destroyed. The 
plaint filed by Gobind Sahai in the Court of 
the Munsif of Jamui on the 30th September 
1909 has been destroyed by the decision of the 
Subordinate Judge of Monghyr. Itis a dead 
plaint and no further proceedings can lie upon 
it. The fact that the Munsif of Jamui without 
giving the opposite party notice of his intention 
returned the plaint cannot restore ib to life, 
The order of the learned Munsif of Monghyr, 
must be restored and the suit dismissed with- 
out prejudice to the plaintiff’s right to bring 
any other suit if within time on the same 
cause of action. 
The appellant will have his costs toronga: 
out this litigation. 
CHAPMAN, J.—I agree. ? 


Appeal allowed. ` 


PUNJAB CHIEF COURT. 
Seconp O1vIL APPEAL No. 494 OF 1914. 
May 8, 1917, 
Present:—-Mr. Justice Seott-Smith and # 
Mr. Justice Broadway. 
FIRM or KHUSHI RAM-BEHARI LAL— 
PLAINTIFF—APPELLANT 
VETSUS 
MATHRA DAS anD anoraga—Devrennants - 
RESPONDENTS. tee 

Contract Act (IX of 1872), s. 230— Agent receiving 
goods on behalf of principal— Agent, whether personally 
liable for the price. 

Plaintiffs, at the request of a certain Ludhiana firm, 
purchased 300 bags of cotton seeds and sent them: to 
the defendants who received and appropriated the 
goods to their own use. ‘The Ludhiana firm 
having applied to be declared insolvent the 
plaintiffs sued the defendants to recover the price of 
the cotton seeds. It appeared thatthe defenirnts 
wrote a letter to the plaintiffs complaining of shirt 
weight of the cotton seeds and added that sey 
would send the money ina few days: 


Held, (1) that the letter could not be interpreted as 
containing an unconditional undertaking to pay for 
the cotton seeds; [p. 795, col. 1.] 


. (2) that the defendants did not admit any personal 
liability and in the absence of any proof to the con- 
trary they must be taken to have written the letter 
merely as agents of the Ludhiana tirm and were not, 
therefore, personally liable for the price of the cotton 
seeds. [p. 795, col. 1 


Second-appeal from the decree of the Ad- 
ditional Divisional Judge, Shabpar Division 
at Lyallpur, dated the 22nd December 1913, 
reversing that of the Subordinate Judge, 
lst Class, Lyallpur, dated the 30th June 
1913, decreeing the claim in part. 

FACTS material for the purposes of this 
report appear from the judgment and a La 
ment of Counsel. 

Jhe Hon’ble Pandit Sheo Narain, R. B., 
for the Appellante.—We received an onder 


from the Ludhiana firm to send the cotton 
seeds to the defendant firm at Moga. The 
defendants received the  gocds and 
appropriated them to their own uge. 


The Ludhiana firm haye applied for insolvency 
and we are in a fix as to who should pay. 
Prima facie, of course, the firm.which ordered 
the goods must pay forthem, but the defendant 
explicitly undertook to pay. -for them and, 
therefore, a decree must be passed against 
them. If a person receiving, goods gives a 
guarantees of payment he ïs responsible. 
lt has, been beld that if -a customer 


receives goods from.a trader, and makes ‘cge of ° 
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them, he must pay for them, Ramsden v. 
Ohessam (1). 

The Hon'ble Mr. Muhammad Shafi, K. B., 
Yor the Respondent.— We, the Moga firm, are 
only commission agents of the Ludhiana firm. 
The case put forward by the appellants now is 
quite different from the caseset up by them 
in their plaint. There is no reference in the 
plaint to the Ludhiana firm. All it says is 
that the Moga firm applied for the goods and 
are, therefore, liable for the price. This shows 
that the plaintiffs did not come into Court 
with clear hands, 

Unless the legal liability of the defendants 
is established, plaintiffs cannot recover simply 
because they are ina fix. An agent is liable 
only if he gives a personal guarantee. 

[ Broapway, J.—But the defendants pocket- 
ed the moneys that came into their hands. | 

An agent has hen for moneys spent on the 
principal’s account and is entitled to deduct 
the amount when the prinoipal’s moneys come 
into his hands, ~ 


The letter relied upon by appellants does 
not create a personal liability. The goods were 
received by us as agents, Kalee Mohun Sircar 
yv. Humaun Kadir Mahomed Ali Mirza (2). 
The onus of proving our personal liability 
lies on theappellants. Section 280, Contract 
Act, 

The person who orders the goods must pay 
the price. The case relied on by the appel- 


lants is not safe guide as the facets of that’ 


case are not given in the report, Further 
there is no proof that we appropriated the 
goods to our own use. 


Pandit Sheo Narain, in reply.—The sole 
point at issue is whether defendants assured 
us that they were liable for the money or whe- 
ther the assurance was given merely as 
agents. Thereis nothing in the correspondence 
between the parties to show that the defend- 
ants mere acting merely as agents. The case 
Kalee Motun Sircaryv. Humaun Kadir Mahomed 
Ali Mirza (2) is distinguishable, there 
the person signed only as a superintendent of 
the estate. ` 

JUDGMENT.-—The facts of the case out 
of which this appeal arises ars fully given 
in the judgment of the lower Courts. The 


Lah 


(1) 18 0. W. N. lxxxi. (81); 58 S., J, 66; 30 T. L, 


* R. 68; 110 L. T. 274; 78 J. P. 49, 


(2) 25 W. R. 91. 


admitted facts are briefly as follows: In 
January 1910 the plaintiffs,a Lyallpur firm, 
at the request of the firm of Pohlo Ram- 
Shadi Ram of Ludhiana, purchased 300 bags 
of cotton seeds Subsequently at the request 
of the same firm they sent the cotton seeds to 
Pohlo Ram-Anant Ram af Moga. The Moga 
firm received and appropriated the goods to 
their own use, The Ludhiana firm in May 
1910 applied tobe declared insolvent. The 
plaintiffs accordingly sued the Moga firm for 
Rs. 1,289-14-0, on account of the cotton seeds, 
The defence was that the defendants had 
never agreed to pay to the Lyallpur firm for 
the cotton seeds and that they had settled for 
the price of same with the Ludhiana firm with 
whom they had other dealings. The lower 
Appellate Court holds that the plaintiffs have 
failed to show that there was a transfer of 
ownership in the goods from the Ludhiana 
firm to the Moga firm and that there was an 
unconditional undertaking to pay by the Moga 
firm, It, therefore, dismissed the plaintiff’s 
claim, but as it was of opinion that neithe 
side had come into Court with quite clear 
hands, it ordered the parties to bear their own: 
costs throughout. From this order the 
plaintiffs have filed a second appeal to this 
Court, and the defendants have filed cross- 
objections with regard to costs. 


Mr. Sheo Narain on behalf of .the appèl- 
lants admits that prima facie the firm which 
ordered the goods had to pay for them. His 
contention, however, is that the Moga firm © 
subsequently undertook to pay for the goods 
and that, therefore, a decree should be passed 
against the defendants. He relies on the 
document P/M which isa letter sent by the 
defendants’ firm to the plaintiffs on the 4th 
February 1910. In this the defendants refer 
toa letter received by them from the plaint- 
iffs, which they have not produced, and: go on 
to complain of short weight of the cotton 
seeds and to ask the plaintiffs to send 
a man to see the goods weighed. Then 
follow the words “we will send the 
money in a day or so, do not be anxious,’ 
According to Mr. Sheo Narain this was an 
unconditional undertaking by the defendant to 
pay for the cotton seeds. On the l5th Febru- 
ary 1910 the defendants wrote another letter 
to the plaintiffs in which they said that the 
Ludhiana firm will send them the money and 


* that the account had been sent to them, 
$ 
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After this the plaintiffs wrote and asked the 
Ludhiana firm to pay for the goods. The 
Ludhiana firm, however, did not pay for them 
and applied to be declared insolvent in May 
1910. ` It is quite clear from the letters on 
the record dated 4th Magh Bad: 1966.and 
6th Magh Badi 1966 that the plaintiffs at first 
looked for payment to the Ludhiana firm and 
this was quite natural seeing that the latter 
firm had ordered the goods. The defendants’ 
firm was the agent of the Ludhiana firm; and 
Mr. Shafi argues that in accordance with sec- 
tion 230 of the Contract Act, in the absence 
of a contract to the contrary the defendants 
are not liable to pay for the cotton seeds 
which were supplied to them on the order of 
the Ludhiana firm. This is correct, and the 
only question, in our opinion, is whether the 
letter P/M contains an unconditional under- 
taking by the Moga firm to be personally liable 
for the price of the goods. Inour opinion 
the letter cannot be interpreted as containing 
any such undertaking. All that the defend- 
ant said in that letter was that they would 
send the money in afew days. They did: not 
admit any personal liability. In the absence 
of any proof to the contrary it appears to us 
that they wrote this letter merely as agents of 
_ the Ludhiana firm. There are certain facts 

which’ make it possible that the Moga firm 
and the Ludhiana firm between them have 
combined to keep plaintiffs out of their money, 
but having regard to all the circumstances of 
the case we are unable to say that the Moga 
firm is personally liable to pay. Very little 
has been said by Mr. Shafi in regard to: the 
cross-objections as to the costs. We ‘agree 
with the lower Appellata Court that both 
sides have suppressed some of the correspond- 
ence which passed between them and in the 
circuntstances, we think that the appropriate 
order is that the parties should bear their own 
costs throughout the litigation, and we order 
accordingly. 

The appeal and cross-objections are dig- 
missed. 


Appeal and cross-objections dismissed. 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DeEorEE No, 683 

oF 1915. ° 
April 18, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
DHUKI RAM DHOK—Derenpant— 
APPELLANT 
Versus 

MATABI BIBI—PLAINTIFF— RESPONDENT. 

Landlord and tenant—Ejectment—Tenancy-nt-will, 
determination of—~—Notice, reasonableness of, question of 
fact or of law. 

To determine a tenancy-at-will the notice to quit 
necessary to be given to the tenant need not be any- 
thing more than a reasonable notice. : [p. 796, éol. 1.) 

What is a reasonable notice is largely a question of 
fact. [p. 796, col. 1.] 

A tenant-at-will can never be entitled toa notice 
of anything like the length of six months. [p. 796, 
col, 1.] 

Appeal against the decree of the Bab- 
Judge, 2nd Court, 24-Pergannahs, dated the 
8th March 1915, confirming that of the 
Mansif, 2nd Court. Alipore, dated the 30th 
January 1914. 

FACTS of the case appear from the 
judgment. 

Babu Harendra Kumar Sarbadhtkary, for 
the Appellant.—The notice served upon the 
defendant was not sufficient. It fell short 
of the required period. The lease here was 
for residential purposes. The tenancy in 
the present case is not governed by the 
Transfer of Property Act as it was created 
before that Act was passed, Reasonable 
notice .onght to be six months’ notice, 
Gop. Nath Ohongdar v. Abdul 
Qafur (1) and Hart Das Tanti v. Upendra 
Narain Shaha (2). The tenant hére was a 
yearly tenant. If the case is taken ont of 
the purview of section 106 of the Bengal 
Tenancy Act, clear six months’ notice must 
be given. Reasonable notice is equivalent 
to six months’ notice. The tenancy in the 
present case cannot be a monthly tenancy, 
inspite of the finding of the lower Court that 
the defendant was a tenant-at-will, because an 
annual rent has been reservéd here. It is evi- 
dently a yearly tenancy, and so the notice in 
the present case not being of six clear months 
cannot be deemed to be a reasonable and 
valid notice. 

No one appeared on behalf of the Respond- 


ent. 
(1) 30 Ind, Cas, 886; 22 C. L. J. 74. 
(2) 16 Ind, Cas, 937; 16 C. T, J, 74, 
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JUDGMENT. 

Fretousr, J.-- This is an appeal by- the 
defendant against a judgment of the learned 
Subordinate Judge of the Second Court of 
the 24-Pergannahs affirming the decision of 
the Munsif of the Second Court at Alipore. 
The plaintiff brought the suit for ejectment 
after service of a notice to quit. The only 
point urged in this appeal is about the 
sufficiency of the notice, The learned Judge 
of the lower Appellate Court has found 
that the notice was a six months’ notice ex- 
piring at the end of the Bengali year. But 
the notice was not served six clear. months 
before because apparently if was’ served 
about the Ist Kartik and, to give six clear 
months, it ought to have been served not 
later than the last day of Aswin, But the 
finding ‘is that the defendant is a tenant-at- 
will of the plaintiff. Both the lower Courts 
have found that the tenancy is of that 
nature,,and as itis a tenancy-at-will, it is 
manifest that the Court could find that this 
notice served abont the lst Kartik expir- 
ing atthe end of the Bengali year was a 
reasonable notice. The question what is a 
reasonable -notice is largely a question of 
fact, although as regards tenancies of certain 
nature, the Court has laid down definitely 
as a-rule of law that the notice must be of 
a: particular length of time. But in the 
case of n tenancy-al-will, it was never laid 
down as to what was the length required. 
The learned Judge had manifestly evidence 


before him in. finding that this notice was. 


a:good and valid notice. I cannot imagine 
that any tenant-at-will is entitled to a 
notice of anything like the length of six 
months as given in the present case. The 
present appeal fails and must be dismissed. 
No one appearing. for the respondent, we 
make no order as „to costs. 


Newsootp, J,—I agree. 


Appeal dismissed. 
4 È, 
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ALLAHABAD HIGH COURT: 
EXECUTION Secosn Appuat No. 705 
g or 1916. a 
February 22, 1917. ~ r 
Present:=—Justice Sir George Knox, Kr., and 
Mr. Justice Tudball. 
RAMJAS—Osj ECTOR-— APPELLANT i 
versus i 
RAM NARAIN AND OTHERS— os 


. Opposite PartIes—Resronpenrt ; 

Limitation Act : IX of 1908), Sch. I, Art. 182, cl. (5), s. 

142- Execution—Application not made to proper Court 
—-Inmilation, saving of ~ Jurisdiction —Resg, judicata. 

JA guit of the value of above Rs. 1,000 was filed 

in the Court of a -Munsif specially empowéred 
under the provisions of section 19 of Act XII of 
1687 to have jurisdiction up to Rs. 2,000. The 
final’ decree was. passed by the Appellate ‘Court on 
the 27th of April 1910, On the 3rd of February. 
1913, application was made for execution to the 
successor of the Munsif who had passed the decree. 
That officer had not been invested with superior 
powers and was not competent- to decide 
a-suit of the value in question. There were 
certain proceedings on that application, but 
they were infructuous, On 14th ‘July *' 1915; a 
second application was made in exedution’ before 
a third Munsif having only ordinary. powers. The 
District Judge held that the Court of a Munsif 
having | ordinary powers had no jurisdiction ` to 
entertain this application in execution, buf in a 
subsequent decision he held that the application 
of the 14th of July (916 was: not time-barred, 
because although a Munsif having ordinary powers 
had no jurisdiction to decide ‘such an application 
he had'jurisdiction to réceive it, and He consider! 
ed ‘that under the provisions of 'sebtion I4 of Act 
IX of 1908, the application was within time: ` - 
: Held, that the finding that the , Munsif had no 
jurisdiction to execute the decree. ‘had become Tes 
judicata between the parties, inasmuch as it Was not 
taken into appeal, and’ that the applicdtion of 3rd 
February 1913 ‘did not, therefore, en to save 
limitation. [p. 797, col. 1] 

Second appeal against .the order of the 
Additional ‘District Judge, Bulandshahr. .. 
E. ORDER:OF REFERENCE. 

SroarT, J.—The point raised'in this appeal 
is one of, considerable difficulty and the 
decision on it is likely to affect the decision 
ina large :nnpmber of other cases. The case 
stands as follows:—A suit of the value, of 
above Rs. 1,000 was filed in the Court of 
a Munsif specially empowered under the . 
provisions of section 19 of Act XII of 
1837 to have jurisdiction up to Rs. 2,000. 
The final decree was passed by the Appellate 
Court on the 27th of April, 1910. On 
the 3rd of February 1913 application was 
made for execution to the successor of the 


Munsif who had passed the decree. That 


"e officer had not been invested with superior 
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powers and was not competent to have 
decided a suit of the value in question. 
There were certain proceedings on that 
application, but they did not ‘take a very 
long time and they were infructuoss.- On 
the 14th of July 1915 a second applica- 
tion was made in execution before a third 


Munsif. This gentleman had only ordinary 
powers. The District Judge held that 
the Court of a Munsif haying ordinary 


bad no 


powers. jurisdiction to entertain 


this application in execution, but in a sub- 


sequent decision he held that the applica- 
tion „of the 14th 
time barred, because although a Munosif 
having’ ordinary powers had no jurisdiction 
to decide such an application, he had 
jurisdiction to receive it, and he considered 
that under the provisions of section 14 of 


Act IX of 1905, the application was 
within time. I: other words he held that a 
Munsif with ordinary powers was the 


proper Court fcr execution within the mean- 
ing of Article 182, clause 5, Ist 
Schedule of Act IX of 1908. I have heard 
arguments but do not intend to proceed to 
judgment. 
very difficult one and,I consider thatit is 
of sufficient importance to deserve decision 
by a Bench of two Judges. I accordingly 
refer this appeal to a Bench of two Judges. 

Mr. M. L. Agarwala, for the Appellant: 

Mr. Panna Lal, for the Respondents. 
_JUDGMENT.—The sole matter which 
arises for decision in the present appeal 
is whether the execution proceedings are 
barrel by limitation or not. In dealing 
with this we are confronted with a decision 
passed in this very case, ¢nter partes on 
the 24th of November 1915. The Ist 
Additional District Judge who was then 
dealing with the case in most clear terms 
held that the Munsif could not entertain 
the present application and had no jurisdic- 
tion to execute the decree. These findings 
of the Additional District Judge were not 
taken into appeal and the matter is, there- 


fore, res judicata so far as the present 
application is concerned, Under ‘these 
circumstances the application of the 3rd 


of Febrnary 1918 does not save time. 
It is unnecessary to decide the other points 
raised'in the case. The appeal is allowed 
and the application for execution will be 


` - dismiased with costs in all Courts. , 


Appeal allowed. 
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of July 19:5 was not. 


The point, in my opinion, is a. 
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ALLAHABAD HIGH COURT. 
Seconp Civru Arrear No. 1094, or 1915. 
March 29, 191%, 3 
Present:—-Sir Henry Richards, KT., 
Chief Justice and 
Justice Sir P, O. Banerji, Kt. 
Syed ALI MOHAMMAD SHAH AND OTHERS 
—— PLAINTIF¥38—~APPELLANTS 
versus 

RAM NARAIN -——DEFENDANT-—— RESPONDENT. 

Civil Procedure Code (Act V of 1903), O. XXI, rr, 
99, 100, 101, 103-—- Limitation Act (IX of 1908), Sch. 
I, Art. 11—-Raecution—Application by auction-pur-. 
chaser for delivery of possession— Dismissal for default 
— Objections ~ Suit for declaration —Limitation. 

Plaintiffs, auction-purchasers, applied for delivery 
of possession of the property purchased by them, 
and made defendant a party to the application, 
inasmuch asthe latter had preferred a claim in 
respect of the property and had applied to have the 
sale set aside. The application was dismissed for 
default on lith August 1913. Subsequently the 
plaintiffs again appliod for possession and obtained 
it, “and thereupon the defendant preferred an 
objection which was allowed on the 12th December 
1914. Two days afterwards the plaintiffs brought a 
suit for declaration of their title as auction-pur- 
chasers: i 


Held, that the suit was within limitation, inas- 
much as the order of llth August 1918 was one 
merely dismissing the application for default of 
appearance and the plaintiffs had no opportunity of 
establishing their right and no adjudication of title 
could have been made in their absence, and that, 
therefore, limitation began to run against the plaintiffs 
from the 12th December 1914 when the defendant’s 
objection was allowed. |p. 798, col. 2.] 


Second appeal from a decree of the Officiat- 
ing First Additional Judge, Aligarh. 


The Hon’ble Mr. B. E. O'Conor, for the 
Appellants. ` í 


The Hon’ble Dr, Te; Bahadur Sapru 
Mr, Panna Lal, for the Respondent. 


JUDGMENT.—The facts out of which, 
this appeal arises are these:—One Hasan 
Shah owned certain shares in a number of 
shops which were mortgaged to one Ram 
Chander Sarup. Ram Chander Sarup ob- 
tained a decree on his mortgage and caused. 
the mortgaged property to be sold by auc- 
tion. This property was purchased by the 
present plaintiffs. After their purchase the 
plaintiffs applied for delivery of possession. 
In the meantime the defendant Ram Narain. 
had purchased‘ certain property, which he 
alleged was distinct from the property now 


and 


d » e . 0 
: claimed, in exeention of a simple money- 


decree. He raised certain objections iu re- 
ypect of the anction sale at whigh the. 


e. . 
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plaintifis had purchased and applied to have 
the sale seéteaside. Those cbhjections were 
Qjsallowed and the final decision in that 
matter was passed by the High Court on 
the 12th of May 1913. After the passing 
of this order the present plaintiffs, who were 
the auction-purchasers, applied for delivery 
of possession. They made Ram Narain, a 
party to their application, because he had 
put forward a ‘claim in respect of the pro- 
perty and had applied to have the sale 
set aside. On the llth of August 1913, 
the Court dismissed the application on the 
ground that the present plaintiffs, the ap- 
plicants, were absent but in the course of 
its judgment if made certain observations 
as to the right of Ram Narain which were 
in fayour of Ram Narain. 
ever, remains that the application was dis- 
missed for default on the ground of the 
absence of the applicants. After the passing 
of this order “the plaintiffs again applied 
for delivery of possession and the Court 
made an order ofor delivery of possession, 
on the 22nd of August 1913. Possession 
was delivered to them by the Court Amin, 
and thereupon Kam Narain put in an ap- 
plication on the 28th of August 1913, pur- 
porting to make the application under rules 
99, 1CO and 101 of Order XXI of the 
lst Schedule to the Code of Civil Pro- 
cedure. The Court of first instance dis- 
missed his application but upon an appli- 
cation for revision to this Court the case 
was remanded and was tried by the Court 
below which'on the 12th of December 
1914, granted his objection and ordered him 
to be restored to possession. It was in 
consequence of this order that the present 
snit was instituted by the plaintiffs fora 
declaration of their right to the property 
in dispute, as auction-purchasers. This suit 
was apparently brought in pursuance of 
the provisions of rule 103 of Order XXI, The 
Court -of first instance dismissed the suit 
applying Article 11 of the first Schedule 
to the Limitation Act. The lower Appellate 
Court affirmed that decision but applied a 
different Article. Jn our opinion both the 
Courts below were wrong. If the order 
of the llth of August 1913 be regarded 
as an order which cast a cloud upon the 


eplaintiff’s title, the present suit for a de~- 


claration of right having been brought within 
gix years of the dete of that order is 


INDIAN OASES. 


The fact, how- ` 
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within time, If the order of the i2th of 
December 1914 be regarded as an order 
passed under, rule 101 of Order KAT, the 
plaintiff's ‘right to bring the present suit 
accrued upon the making of that order. The 
suit was brought within twa days of the 
passing of that order. It is conteded that if 
limitation ts to be computed from the date of 
the order last mentioned, the suit is within 
time. It is contended, however, that limit- 
ation should be computed from the llth 
of August 19138. We do not agree with 
this contention. In the first place that 
ordér was merely one dismissing the “ ap- 
plication for default of appearance. The 
plaintiffs had no opportunity of establishing 
their right and no adjudication of title could 
have been made in their absente. Besides 
this, they admittedly obtained an order for 
delivery of possession and possession was 
delivered to them in pursuance of that 
order. Ít isin consequence of this delivery 
of possession that Ram Narain made his’ 
application of the 28th of August 1915. We 
think that limitation for the present suit 
ought to be computed from the 12th of 
December 1914, when Ram Narain’s appli- 
cation was granted. The result is that we 
allow the appeal, set aside the decree of 
both the Courts below and remand the case 
fo’ the Court of first instance with directions 
to-re-admit the suit under its original number 
in the register and to dispose of it according 
tolaw. Costs here and heretofore will abide 
the result, 


Appeal allowed; Cause remanded, 





PUNJAB CHIEF COURT. 
Seconn Crvin Arrear No, 2165 or 1913, 
May 1, 1917. 

Present:—Mr. Justice Scott-Smith and 
Mr. Justice Broadway, 
MUHAMMAD IBRAHIM AND OTHERS-—- 
DEFENDANTS~~APPELLANTS 
Versus 


Musammat UMATULLAH JAN—~ 


PLAINTIFY— RESPONDENT. 

Pleadings—Inconsistent pleas—Fraud and undue 
influence—-Deed executed by pardanashin lady—Burden 
of proof, 

Plaintiff sued for her share of her deceased father’s 
property, alleging that a furkhatt executed by her 
under which she guve up her right to her share in 
consideration of Rs. 500 was void and not binding ' 
‘upon her by reason of fraud, as she executed it. 
wader the impression that it was a fagsint nana. 
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But her Gounsel subsequently stated that sho was 
subjected to undue influence and an issue was framed 
accordingly; 

Held, (1) that the two pleas of fraud and nndue 
=o i were notin any way inconsistent; [p. 800, 
col, I. 

Mahoned Buksh Khan v, Hosseini Bibi, 15 C. 68; 
15 I. A. 81; 12 Ind. Jur. 291; 5 Sar. P. O. J. 175; 7 Ind. 
Doe. (x. s ) 1040, distinguished. 

(2) that the plaintiff being a pardanushin lady the 
onus was on the dofendant to prove that undue 
influence was not oxercised; [p. 800, col. 2.) 

Bindubashint Dasi v. Giridhari Lal Roy, 3 Ind, Cas. 
380; 120 L. J. 115; Sajjad Husain v. Abid Husain 

. Khan, 16 Ind. Cas, 197; 16 C. W. N. 889; 23 M. L.J. 
210; 10 A. L.J. 763; 16 0, L. J, 613; 14 Bom, L. R. 
1055; 34 A. 456; 12 M. L. T. 861; 15 0. ©, 271 (P.'C.); 
(1912)eM. W. N. 976; 39 I. A. 156; Sri Kishan Lal v, 
Kashmiro, 84 Ind. Cas. 87; 20 C. W. N. 957; (1916) 1 
M. W. N. 433; 3 L. W. 528; 31 M. L.J, 862; 14 å. L. 
J. 1286 (P. O.); Nisar Husain v. Ashraf-un-nissa, 35 
lnd. Cas. 895; Saleha Bibi v. Oudh Commercial Bank 
Limited, Fyzabad, 36 Ind. Cas. 673; 3 0. L. J. 482 and 
Kali Bakhsh Singh v. Ram Gopal Singh, 21 Ind. Cas. 
985; 36 A. 81; 18 C. W. N, 282; (1914) M, W. N. 112; 
16 0. C. 378; 15 M. L. T. 180;26 M. L. J. 121; 12 A. 
L. J. 115; 19 C. L. J. 172; 16 Bom. L. R. 147; 1 O. L.J. 
67 (P. C.), referred to. 

(3) that as the defendants were not likely to 
produce any further evidence and had uot been pre- 
judiced in any way there was no reason for remand- 
ing the case; [p. 800, col. 2.] 

` (4) that there was a clear indication in the plaint 
that the plaintiff intended to plead undue influence 
and even if there wus any omission, it was cured by the 


subsequent statement of the plaintiff's Counsel to tho s 


effect that undue influence was used and that, there- 
fore, an issue with regard to it could havo been 
framed. [p. 800, col. 2.] 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the Ist October 1913, reversing that of the 
District Judge, Delhi, dated the 2nd June 
1913, dismissing plaintiff's claim. 

FACTS material appear from the judgment. 

The Hon’ble Mr. Muhammad Shaft, K. B., 
and Mr. Muhammad Rafi, for the Appellants.— 
Pleas of fraud and undue influence are in- 
consistent and cannot be taken in the same 
ease: Mahomed Buksh Khan v. Hosseini 
Bibi (1). 

[Broapway, J.—In that case the pleas were 
really inconsistent as there was a denial of 
execution and a plea of undue influence. | 

Mr. Muhammad Rafii—No specific facts 
constituting undue influences have been pleaded 
and, therefore, no issue on that point should 
have been framed, Order Vi. rule 4, Civil 
Procedure Code. The lower Appellate Court 
Was wrong iu saying that the onus of prov- 


ing that no undue influence was exercised 
(1) 15 0. 684; 16 I. A. 81; 12 Ind. Jur, £91; 6 Sar. 
P.O. J. 175337 Ind, Dec, (N. s.) 1040, 
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was on us, and even if it was right, it ought 
to have remanded the case in owder to give 
us an oppcertunity of producing evidence O1) 
the point 

Rai Sahib Lala Moti Sagar, for the 
Respondent.—The pleas of fraud and undog 
influence are not inconsistent and can be 
raised together. Nisar Husain v, Ashraf-un- 
nissa (2), Badtatannessa Bibi v. Ambica Charan 
Ghose (3). 

As regards the question of specifically 
pleading undue influence, I submit that 
facts from which undue influence could be 
inferred were specifically mentioned in the 
plaint and, therefore,an issue could be framed. 
The onus is on the other side of disproving 
undue influence. Cited Bindubashint Dasi v. 
Giridhari Lal Roy (4), Saleha Bibi v, Oudh 
Commercial Bank Ltd., Fyzabad (5), Sri 
Kishan Lal v. Kashmiro (6), Kali Bakhsh 
Singh v. Ram Gopal Singh (7), Sajjad Husain 
vy. Abid Husain Khan (8). 

Mr. Muhammad Raji replied. 


JUDGMENT.—The facts of the case out 
of which the present appeal arises are very 
fully and carefully given in the judgment 
of the lower Appellate Court and need not 
be repeated at length. In brief, the plaint- 
iif claimed one-seventh share of her deceased 
father's property onthe ground that according 
to Muhammadan Law she was entitled thereto 
and that a farkhatz executed by her on the 
6th February 1909, under‘which sbe gave 
up her right to her share in consideration 
of Rs. 500 was void end not binding upon 
her by reason of frand, The first Court 
held that the plaintif executed the deed in 
question of her own free will and fully 
understood its effect and was bound by it. 
Therefore, it-dismissed the plaintiff’s suit. 
On appeal the lower Appellate Court held 
that the deed was void by reason of undue 

(2) 35 Ind. Cas. 395. 

(3) 23 Ind. Cas. 401; 18 C. W. N. 1133. 

(4) 3 Ind, Cas. 330; 12 C. L. J. 115. 

(5) 36 Ind. Cas, 673; 3 O. L. J. 482, 

(6) 34 Ind. Cas. 37; 20 CG. W. N. 957; (1916) 1M, 
W. N. 433; 8 L. W. 525; 31 M. L, J. 362; 14 A, L.J, 
1286 (P. CO), 

(7) 21 Ind, Cas. 985; 86 A. 81; 18 0O. W. N. 282; 
(1914) M. W.N. 112; 16 0. C. 378; 16 M. Ir. 11, 130; 
26 M, L. J. 12]; 12 A. L. J, 118; 19 C., L, J. 172; 16 
Bom. L. R. 147; 1 0. L. J. 67 (P.O). 

(8) 16 Ind. Cas. 197; 16 C. W. N. 889; 23 M. L.J. 
210; 10 A. L. J. 864; 16 C. i. J, 678; 14 Bom. L. R. 
1056; 34 A. 455; 12 M. L. T, 361; 15 O, C. 271 (P. C); 
(1912))M. W. N, 076; 39 L A. 156. 
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influence and gave the plaintiff the decree 
asked for on condition of her refunding 
Rs. 500 which she had received at the time 
@™ the execution of the deed From this 
decree the defendanta have filed a second 
appeal to this Court and the plaintiff has 
filed oross-objections in regard to Rs, 500 
which she was ordered to refund to the 
defendants, 

Plaintiff's original plea was that she exe- 
cuted the farkhatz under the impression that 
it was a taqsim nama, but her Counsel sub- 
sequently said that she was subjected to 
undue influence and the issue as framed was 
“whether the farkhati was executed under 
undue influence and fraud, and whether it 
was without consideration and is, therefore, 
invalid’? In this Court the first argument 
urged by Counsel was that the pleas of fraud 
and undue influence were ineonsistent and 
Mahomed Buksh Khan vy. Hosseini Bibi (1) was 
referred to. In that case it was held that 
pleas denying execution and at the same 
time urging undue influence were inconsis- 
tent.. The ruling; however, is not in point 
because in the present case execution is ad- 
mitted. We see no reason for holding that 
the pleas of fraud and undue influence are in 
any way inconsistent, 

The first Court placed the burden of prov- 
ing undue influence on the plaintiff, whereas 
the lower Appellate Court upon a considera- 
tion of the authorities held that having 
regard to thefact that she was a pardanashin 
lady and had no independent advice at the 
time of the execution of the deed the onus 
of proving that undue influence was not 
exercised was upon the defendants. In this 
Court it is urged that the onus of proof was 
rightly laid by the first Court on the plaintiff 
and that if the lower Appellate Court was 
of the opinion that the onus was upon the 
defendants it should have remanded the case 
in order that they might bave an opportunity 
of proving that there was no undue infinence. 
The lower Appellate Court has dealt with 
the question of onus at some length, and we 
have been referred to the following authori- 
ties on the point: Bindubashint Dasi v. Giri- 
dhari Lal “Roy (4); Sajjad Husain v. Abid 


Husain Khan (8), Sri Kishan Lal v. 
Kashmiro (6), Nisar Husain v., Ashrof-- 
un-nissa (2), Saleha Bibi v. Oudh 


Commercial Bank, Inmited, Fyzabad (5) and 
Kali Bakhsh Singh v. Ram Gopal Singh 
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(7). We have perused these rulings and 
‘they support the view taken by the 


lower Appellate Court. Having regard to all 
the circumstances of the case we agree with 
the latter that the defendants were bound to 
show that no undue influence was brought to 
bear on the plaintiff, 


In regard to the second point urged we 
find that the parties went to trial upon a 
clear issue and have produced their evidence 
thereon. The defendants produced the three 
marginal witnesses and the scribe of the: 
farkhait, the Sub-Registrar, the Sub-Regis- 
trar’s clerk and some. of the relations of the 
parties. We do not think it is at all likely 
that they would have produced any more 
evidence if the onus had been laid upon 
them, and in our opinion they have not been 
prejudiced in any way and there is no reason 
for remanding the case. 


The lower Appellate Court has discussed. 
at length the fact that undue influence was not 
clearly pleaded in the plaint. It is urged 
before us that no issue should have been 
framed as to undue influence, because full 
details of it were not given in the pleadings. 
Paragraphs Nos, 4-7 of the plaint contain a 
clear indication that the plaintiff intended to 
plead undue influence and we agree with 
the lower Appellate Court that any omission 
in this respect was cured by the subsequent 
statement of the plaintiff’s Counsel to the 
effect that undue influence was used. Upon 
this a clear issue was framed upon which the 
parties went to trial. 

As to whether the defendants have’ dis- 
charged the onus of proof which Tay on 
them, the question is one of fact which has 
been decided in the negative by the lower 
Appellate Court and its finding cannot, in 
our opinion, be questioned in second appeal. 

As to the plaintiff's cross-objections in 
regard to the sum of Rs. 500, there is a clear 
finding that this sam was paid to the plaint- 
iff ah the+ime of the registration of the deed 
and there is no evidence sufficient to prove 
that it was returned. The result is that we 
see no reason to interfere with the order of 
the lower Appellate Court. 

The’ appeal fails and is dismissed with 
costs, Cross-objections are also dismissed’ 
with costs. 

Appeal dismissed; 
Oross-objections dismissed, 
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PUN JAB CHIEF COURT. 
CRIMINAL APPEAL No, 723 or 1916. 
December 16, 1916. 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice LeRossignol. 
Re SINGH AND otHERsS—Oonvicts— 
APPELLANTS 
Versus 


EMPHROR-—Resvonpent. 
Criminal  trial—Procedure-—Sessions Judge, duty 
` of-—Potnt left in obscurity. 

Judge in a criminal trial is not merely a 
disinterested auditor of the contest between the 
prosecyfion and the defence, and it is his duty to 
elucidate a point which the prosecution or the 
defence may have left in obscurity either intention- 
ally or unintentionally. He must come to a clear 
understanding, so faras is possible, of the actual 
events that occurred and he cannot shield himself 
behind the plea that any point was left obscure 
by either party when he had an opportunity of 
illuminating that obscurity. [p. 801, col. 2.] 


Appeal from the order of the Sessions 
Judge, Gurdaspur, dated the llth August 
1916, convicting the appellants. 

Mr. Saundérs, for the Appellants. 

Mr. Herbert (Assistant Legal Remem- 
brancer), for the Respondent. 


JUDGMENT.—In this case Mehr Singh 
Jhiwar, aged 18 or 20 years, and Banta 
Jhiwar,. who gave his age as 15 or 16 but 
is thought by the learned Sessions Judge to 
be 20 years of age, have been convicted 
of the murder of one Sain Das Jhiwar, on or 
about the 23rd of March 1916. 

The story for the prosecution is that on 
the 23rd of March in the evening the deceased 
was last, seen at the shop of Mehr Singh 
whose servant is Banta, the second appellant, 
and that suspicion was aroused on the suc- 
ceeding days by the appearance in the street 
of his dog whilst his shop remained shut, 
_ Finally on the 29th of March at 4p. m. the 
“shop was broken open by the Police and 
inside were found a parrot and some quails, 
still alive. Ina very short time suspicion 
fixed upon Mehr Singh, and Banta is said 
to have made a statement which resulted in 
the appellants leading the Police to a 
graveyard near Pathankot whore some 
human remains, a razat, a rope, a waistcoat, 
a muslin shirt, two pieces of drawers and 
a dhott were found. Subsequently some 
buttons, a ring minus its stone and some ear- 
rings were recovered from the mother of 
Mehr Singh and Rs. 280 were recovered 
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from one Amir Singh, with whom they had 
been deposited by Mehr Singh on 29th March 
just before his arrest on the 30th of March. 

Evidence has been led to prove that on 
the 29th Marsh, Mehr Singh sold some gold 
karas in Amritsar similar in pattern to 
those which were worn by Sain Das and 
there is also evidence to prove that the other 
ornaments recovered from Mehr Singh’s 
mother belonged to Sain Das, that the razac 
recovered in the graveyard at Pathankot 
belonged to Mehr Singh, and that the blood- 
stained clothes recovered there were worn by 
Sain Das. In addition there is the evidence of 
Ganga Ram that Banta appellant confessed to 
him and-there are in addition two professed 
eye-witnesses, namely, P. W. No. 3, Rakha, a 
boy of 14 and the servant of Mehr Singh, and 
P, W., No. 4, Dhari, a boy of 8 and the nephew 
of Mehr Singh. 

On these so-called eye-witnesses, however, 
the learned Sessions Judge has placed no 
reliance, buf he finds that the confession 
of Banta to Ganga Ram is true and that it 
is corroborated by the discovery of the bones 
with a waistcoat and razat at Patthankot and 
on this evidence he has sentenced Banta to 
transportation for life. Mehr Singh he has 
scpntenced to death, basing his conviction 
on Mehr Singh’s possession of the ornaments 
recovered from his mother coupled with 
his sale of the karas at Amritsar, 


_ The first point that calls for decision is 
whether it is proved that the bones found 
at Patthankot are the bones of Sain Das, and 
in this connection we must emphatically 
rejett the doctrine of the learned Sessions 
Judge regarding the duty of a Judge ina 
criminal trial. He appears to imagine that 
such a Judge is merely a disinterested auditor 
of the sontest between the prosecution and 
the defence and that it is no part of the duty 
of the Judge to elucidate a point which the 
prosecution or the defence may have left in 
obscurity either intentionally er uninten- 
tionally. Our view is that itis the duty of 
the Sessions Judge to remove all such 
obscurity so far as is possible. It is for him 
to come to a clear understanding, so far as 
is possible, of the actual events that occurred 
and he cannot shield himself behind the 
plea that any point was left obscure by the 
prosecution or the defence when he had an 


- opportunity of illuminating that obscurity, 
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Now the first point to notice in connection 
with the retovered bones is the expert evi- 
«lence. Though opining that they were por- 
tions of a male the witness could not say 
with certainty that they were not portions 
of a female skeleton. Apparently the 
bones, which constitute only a portion of 
the bones of the human frame, were the 
bones of a person who had been dead for 
sometime. Apparently they bore no signs 
of having been gnawed by animals or pecked 
by birds of prey and none of the ligaments, 
none of the periostium, were lefi upon them. 
If they are the bones of Sain Das it seems 
extraordinary to us that in the short space of 
seven days they should bave been picked 
absolutely clean. 

More particularly are we struck by the 
absence of such a large bone as the pelvis 
and we are surprised that no question was put 
to the medical expert as to the compatibility 
of the condition of the bones with 
the theory advanced by the prosecution. 
Then the witnesses for the prosecution 
profess to be able to identify the skull as that 
of Sain Das by reason of the fact that one of 
the teeth is missing and that another projects. 
Their evidence may be correct, but the 
features referred to might be found in many 
another skull and, as the peculiarity of the 
projectizrg tooth and the disappearance of 
the other had not been mentioned by any 
witness before the recovery of the skull, we 
are unable to attach any weight to this 
identification evidence. Again, with reference 
to the waistcoat found near the bones we are 
unable to hold that it has been proved to be 
the waistcoat of Sain Das for the same 
reason, viz. that it was not described before 
it was recovered. Our conclusion, therefore, 
is that the bones recovered have not been 
proved to be the bones of Sain Das. 

Turning now to the confession made by 
Banta, we find ourselves entirely unable to 
accept it asa trne account of the eventa 
that occurred. He states that the murder 
was committed in the presence of the two 
boys Rakha and Dhari, and it seems to us 
most improbable that the murderers would 
have committed such an act in the presence 
of two young boys likely to chatter about 
what they had seen. Banta further states 
that after strangling Sain Das he and 
Mehr Singh wrapped the corpse in a rasai, 


carried if openly to the railway station and: 
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thence transported it by train to Pathankot. 
Pace the Sessions Judge we have no doubt that 
Banta’s statement was that the corpse | 
was carried to Pathankot by train the 
whole way. Arriving at Pathankot they 
carried the corpse past the thana along 
the railway road across fields to the 
place where it was actually found. Now, 
it seems that Sain Das was a man of 
some 40 years of age and a bundle 
containing his corpse would have presented 
a very peculiar appearance and would © 
have ‘been very heavy to carry. We cannot 
believe that the appellants would haye had 
the daring to carry it openly by train to 
such a distance as Pathankot and then to 
pass with it in front of a thana. Not 
far from Batala, in fact within a short 
distance, the canal runs and they could 
have disposed of the body without running 
the tremendous risk involved in the 
journey to Pathankot. Further there is 
no evidence at all that they were seen 
between their shop and the Railway Station 
of Batala or between Batala and Pathankot 
with the bundle in their possession. It 
must be. remembered that Banta is only 
a youth and it is quite clear that when 
he consented to make this confession to 
Ganga Ram he had been frightened by 
Ganga Ram and was desirous only of 
saving his own skin. For these reasons 
we agree with the learned Sessions Judge 
that this story of the transport of. Sain 
Das’s body to Pathankot cannot be believed. 
With regard to the razaz alleged to have 
been found near the corpse at Pathankot, 
we do not think it likely that the culprits 
would have left quite unnecessarily on the 
szot an article which might lead to detection, 
and we do not think that the evidence 
on this point helps the prosecution apy 
further. There remains then only the 
evidence of the recovery of certain ormanents 
from the mother of Mehr Singh, and the 
fact that on the 29th of March Mehr 
Singh sold some karas iu Amritsar of a 
pattern similar to those deposed to. have 
been worn by Sain Das. The buttons and 
the ring recovered from Mehr Singh’s 
mother bear no particular mark. The 
ring, however, has lost its stone and 
seeing that this fact that the ring was 
minus the stone was never mentioned 
before the recovery of the ring, we cannot 
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hold it proved that these articles were .the 
property of Sain Das. If Mehr Singh 
thought it necessary for his own safety to 
dispose of the karas, it is remarkable that 
he should have retained the other progoads 
of the murder. 

Then there remains the matter of the 
karas, the sale of which on the 29th of 
March in Amritsar is admitted by the 
appellant Mehr Singh. The karas were 
melted down before they could be retrieved 
by the Police, and Mehr Singh contends 
that they were his property and not the 
property of Sain Das. Even if they were 
the property of Sain Das, the mere fact 
that Mehr Singh had disposed of them on 
the 29th of March would not be sufficient 
‘ground, even combined with the dis- 
appearance of Sain Das, for holding that 
the appellant was privy to his murder, 
though the matter certainly would arouse 
suspicion that Mehr Singh knew something 
about Sain Das’s disappearance. The coin- 
cidence is a suspicions one but in the 
absence of other reliable evidence we do not 
think it safe to base a conviction upon it, 
especially in the absense of the corpus 
delicti. E 

There remains the residuum of scattered 
evidence to the effect that the appellants 
were seen on their way back from Pathankot, 
but to that evidence we can attach little 
weight because its truth was not demonstrated 
by any reasonable test of the ability of 
„witnesses to identify the appellants. 


For these reasons .we are unable to 
maintain the conviction. We accept the 
appeal and acquit the appellants and order 
them to be liberated. ~ 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
ORIMINAL Reviston No. 109 or 1917. 
March 17, 1917. 
Present:—Sir Henry Richards, Kt, Chief 
Justice. 

MISRI LAL—Appricant 
versus 
SHAM SUNDAR LAUL—Opposirs PARTY. 


Oriminal Procedure Oode (Act V of 1898), 8,195 
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applicability of-—~Forging signature on vakalatnama— 
Accused not party to proceeding-—Sanction, whether 
Necessar Y. 

The accused was charged with having forged thy 
name of the complainant to a vakalainama authorizing 
a Vakil to appear for the complainant and others 
in an appeal pending in the High Court. An 
objection was taken that the Magistrate could not 
take cognizance of the offence without the sanction 
of the High Court as provided by section 195 of the 
Criminal Procedure Code, 1898: 

Held, that section 195 of the Criminal Procedure 
Code did not apply inasmuch as the acoused was not 
a party to the appeal in the High Court. 


Criminal revision, from an order of the 
Magistrate, first class, Bareilly, dated the 
23rd January 1917. 

Mr, Sital Prasad Ghosh, for the Appli- 
sant. 

Mr. Gulzari Lal, for the Opposite Party. 


JUDGMENT.—The complainant instituted 
proceedings against the accused for having 
committed an offence punishable under section 
466 of the Indian Penal Code. The charge 
was that the accused had forged the name 
of the complainant to a vakalatnama 
authorising a Vakil to appear for the com- 
plainant and others in an appeal pending 
in the High Court. An objection was taken 
that the Magistrate could not take cognizance 
of the offence without the sanction of the 
High Court having regard to the provisions 
of section 195 of the Code of Criminal] 
Procedure. Section 195 provides amongst 
other things that no Court shall take 
cognizanceof any-offence described in section 
463 of -the Indian Penal Code when such 
hus been committed by a party to any. 
proceeding in any Court in respect of a 
document produced or given in evidence in 
such proceeding, except with the previous 
sanction of such Court. A  vakalatnama 
authorising a Vakil to appear is brought 
to the High Court and is there filed, and 
perhaps the document in the present case 
can be said to have been “produced” in 
the appeal. The accused, however, is not 
and was nob a party to the “proceeding,” 
that is, the appeal in the High Court. It 
is, therefore, clear that section 195 does not 
apply. I reject the application. The record 
may be returned. 

Application rejected, 


804 
RUP LAL SINGH V, DURGA PRASAD DUBEY, 


PATNA HIGH COURT. 
CRIMINAL Revision No. 58 or 1917. 
February 23, 1917. 
Present:—Mr. Justice Atkinson. 
RUP LAL SINGH—Petrtioner 
versus 
DURGA PRASAD DUBEY— 


Opposite PARTY. 

Penal Code (Act XLF of 1860), ss. 879, 408—Theft— 
Intention-—~Criminal misappropriation, 

The accused, finding the complainant's pony at large 
which had broken loose from its tether to which it 
had been tied the previous night, mounted it and took 
a ride on it returning home on the following day in 
the evening: 

Held, that he had not committed the offence of 
theft, to constitute which there must be an intention 
on the part of the person who takes a thing to steal it, 
and that he might have been proceeded against under 
section 403 instead of section 879 of the Penal Code. 


Criminal revision against the order of 
the Deputy Magistrate, Purnea, dated the 
19th July 1917. 

Messrs. S. P. Varma and Shambhusaran, 
for the Petitioners. 

Mr. 8. N. Sahay, for the Opposite Party. 


JUDGQMENT.—This criminal revision 
comes before me from the order of the 
Deputy Magistrate of Purneah convicting the 
‘petitioner of an offence under section 379 of 
the Indian Penal Code. lt appears from 
the facts, which have been fully stated in 
the judgment of the learned Deputy 
Magistrate. that the accused on the 24th 
of May 1916 found the complainant’s pony 
at large, which had broken loose from its 
- tether to which it had been tied the previous 
night. The petitioner mounted the pony 
and took a ride on it, returning home on 
the 25th May, the following day, in 
the evening. He was assisted to mount 
the pony by another person who has 
been acquitted. The petitioner had the 
pony in his possession the whole of the 
24th and most of the 25th of May until 
evening. Admittedly the pony was at large 
and was uot within the compound or the 
stable of the complainant, The only diff- 
culty about the accused’s defence is that 
instead of making the real defence, he 
put forward a dishonest defence, in the 
shape of an alibi, that he was in the 
Mufassil on the 28rd, 24th and 25th and had 
not even seen the pony ou the occasion on 
which he is alleged to have ridden it, and 


thus shown that he was adishonest may. . 
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Apart from that, however, I do not think 
that the offence of theft has been established. 
To constitute theft there must be an inten- 
tion on the part of the person who takes 
a thing to steal it. I am nob satisfied 
that the learned Deputy Magistrate “bad 
before his mind the proper issue which 
he ought to have tried, because he says 
in the course of his judgment: “The issue 
thus is reduced to this, whether the accus- 
ed peon did really take the pony in the 
morning of the 24th of May and come 
back riding on it in the evening of the 25th 
of May; or whether he was at Kalabalua and 
other places on these: dates and never 
returned home till 26th May.” With great 
respect to the learned Deputy Magistrate, 
{ would say that that is not the proper 
issue at all. The real issue is whether 
the accused took the pony on the occasion 
in question with the intention, at the time 
that he took it, of depriving the true 
owner of the pony. The Magistrate finds 
at the end of his judgment that the ac- 
cused peon took the complainant’s pony 
from his (the complainant’s) possession 
without his consent and that such taking 
was certainly dishonest. I have read the 
judgment three times very carefully and 
L cannot see any facts alleged from which 
dishonesty or intention to steal can pro- 
perly be inferred. And I think that in a 
case of this kind, where there is a serious 
doubt as to whether the accused tock the 
pony with the intention of committing theft 
it would be very undesirable that the 
conviction of the accused should be allowed 
to stand. No doubt the acoused had the 
pony in his possession for two days; but 
notwithstanding that it is not clear that 
he had it in his possession with any dis- 
honest intention. Under these circumstances 
1 shall set aside the order of the learned 
Deputy Magistrate, dated the 19th of July 
1916, convicting the petitioner; and direct 
the fine of Rs. 30 to be refunded. 

In my view it would have been more 
prudent for the Magistrate to have proceed- 
ed under section 403 instead of under ses. 
tion 879. However, I am not prepared to 
direct that fresh proceedings should now be 
taken under section 403 having regard to the 
circumstances of the case. 

Conviction set aside, 
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CALCUTTA HIGH COURT. 
CriminaL Reviston No. 752 or 1916. 
August 17, 1916. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr, Justice Smither. 
UPENDRA NATH CHOUDHURY—~ 
ACOUSED— PETITIONER 
VETSUS 


EMPEROR—Opposire Party. 

Penal Code (Act XLV of 1860), s. 161—Offence— 
Proof. 

Acceptance of money by a public servant as a 
motive for showing disfavour to a person, not in the 
exercige of, but entirely outside, his official functions 
does not amount to an offence under section 161, 
Indian Penal Code. In order to convict a person of 
that offence, it must be proved that ho accepted a 
gratification as a motive or reward for doing or for- 
bearing to do any of the acts specified in section 16] 
of the Penal Code. 

Where a Head Constable accepted two rupees 
on condition that he would send for and givea 
thrashing to a certain person: 

Held, that he was not guilty of an offence under 
section 161 of the Penal Code. 


Rule against the order of the Deputy 
Magistrate, Howrah, dated the 2nd May 
1914. 

Babus Dasarathi Sanyal, Manmatha Nath 
Mukerjee and Debendra Narain Bhattacharjee, 
for the Petitioner. 

Mr. K. Lahiri, for the Crown. 


JUDGMENT. 


SANDERSON, C. J.—We think that in this 
case the safest course is to make the Rule 
absolute. 

There is no doubt whatever that the Head 
Constable took the two rupees, but that is 
of course not sufficient to convict him 
of the offence with which he was charged. 
The offence with which he was charged 
was one under section 161 of the Indian 
Penal Code, and in order to convict him 
of that offence, it must be proved that he 
accepted the two rupees “as a motive or 
reward for doing or forbearing to do an 
official act, or for showing or forbearing 
to show, in the exercise of his official 
functions, favour or disfavour to any person, 
or for rendering, or attempting to render, 
any service or disservice to any person....” 

Now Madan has given contradictory 
explanations of the sondition upon which 
the Head Constable received the two rupees 
and the learned Sessions Judge has evidently 
come to the conclusion that his evidence 


INDIAN OASES, 


805 
PREM SINGH v, EMPEROR, 


cannot be relied upon. He says that Madan 
evidently was tampered with ;*and he is 
thrown back upon the evidence of Mre 
Fairweather, and he says that if Mr. Fair- 
weather’s evidence is accepted the case 
against the accused is established. We 
do not think that the case which is a charge 
under section 161 is established by Mr. 
Fairweather’s evidence. If Mr. Fairweather’s 
evidence is looked at, it goes to prove 
that the two rupees were given to the 
Head Constable not for the purpose of 
inducing him to do an official act or to 
show favour or disfavour to any person in 
his official capacity, but on the condition 
that the Head Constable would send for 
Madan’s enemy and give hima thrashing. 
That cannot be said to be anything done 
by the Head Constable in his official 
capacity. It certainly would be showing 
disfavour to Madan’s enemy but could not 
be showing disfavour in his official capacity. 
Tt would be doing something entirely 
outside his official functions, And, the 
result is that although the conclusion of 
this case may not be satisfactory to my 
mind, I think on tke whole that it is safer 
in the interests of justice that this Rule 
should be made absolute and the conviction 
and sentence set aside. The bail-bond will 
be discharged. 
SMITHER, J.—I agree. 
Conviction set aside. 





PUNJAB CHIEF COURT. 
CriminaL Revision No. 366 or 1917. 
April 30, 1917. 

Present:—Mr, Justice Shadi Lal. 
PREM SINGH AND OTAERS— PETITIONERS 
VETSUS 
EMPEROR, tHroves ISHAR SINGH 
— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 145.— 
Dispute likely to cause breach of peace—Proof— Magis- 

trate, duty of. 

To satisfy the requirements of section 145, Crimi- 
nal Procedure Code, the Magistrate must himself 
enquire into the question whether a dispute likely to 
cause a breach of the peace exists concerning any 
land or water and must record a judicial decision 
thereupon. 

Where, therefore, 2 preliminary order under sub- 
section (1) of section 145, Criminal Procedure Code, 
was made on the report of a zaildar and the parties 
had had no opportunity of producing their evidence 


, before the zaildar; 
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Held, that in the absence of judicial evidence 
showing the likelihood of a breach of the peace, the 
‘eport of the zaildar could not be invoked in support 
ofan order under section 145, Criminal Procedure 
Code. 


Petition, under section 489 of the Ori- 
minal Procedure Code, for revision of the 
order of the Magistrate, lst Class, Hoshiar- 
pur, dated the 30th November 1916, for- 
bidding petitioners from disturbing the pos- 
session of the land until eviction in due 
course of law, 

Bakhshi Tek Chand, for the Petitioners. 

Sardar Kharak Singh, for Ishar Singh 
Respondent. 

JUDGMENT.—-To satisfy the require- 
ments of section 145, Criminal Procedure 
Code, the Magistrate must himself enquire 
into the question whether a dispute likely 
to cause a breach of the peace exists con- 
cerning any land or water, and must record 
a judicial decision thereupon. Now, in 
the case before me, there is absolutely no 
judicial evidence showing the likelihood of 
a breach of the peace,and the Magistrate 
had, therefore, no legal foundation on which 
to base his investigation relating to posses- 
sion of the property. In the preliminary 
order passed under sub-section (1), he refers 
to the report of a zadldar, but it is quite 
clear that the petitioners “had no opportun- 
ity of producing their evidence before the 
zaildar, and that the report cannot be in- 
voked in support of the final order passed 
against them, It is true that in the 
written statement put in by them there 
is no specific denial of the allegation as to 
a breach of the peace, but the petitioners 
pointed out in more places than one that 
there was no case for passing an order 
under section 145, In these circumstances 
it was the duty of the respondents to estab- 
lish by clear and cogent evidence that the 
dispute between the parties was likely to 
cause a breach of the peace. There is 
absolutely no evidence on the record on 
that point, and I cannot, therefore, uphold 
the order under section 145, 

‘Accordingly I accept the application and 
set aside the order of the Magistrate. The 
respondents may, if so advised, make a 
fresh application under section 145 and 
satisfy the requirements of the law. 

Revision allowed, 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1715 or 1916. 
October 18, 1916. 
Present:——-Sir Donal Johnstone, KT., 


Chief Judge. 
HUSSAIN KHAN—PEtTITIONER 
versus 


EMPEROR-—RESPONDENT. 

Criminal Procedure Cede (Act V of 1898), s. 514— 
Forfeitwre of bond—Person bound over convicted of 
offence—Subsequent proceedings to confiscate security, 
validity of. 

Fonr persons were bound over in a certain sum, 
with one surety in each case, to keep the peace for 
a year. Within the year they joined in a very serious 
riot and were convicted and punished, and the 


. Magistrate who convicted them plainly wrote that, 


inasmuch as these four persons would forfeit some 
Rs. 4,000 presently, he refrained from passing a 
heavy sentence. He then issned process to tho 
sureties and confiscated the security in full: 

Held, that the order of forfeiture was lawful, inas- 
much asthe Magistrate in passing sentence in the 
substantive case plainly showed his intention to con- 
fiscate the security. [p 807, col. 1.) 

Emperor v. Mawaz, 18 Ind. Cas. 403; 13 P. R. 1918 
Cr: 7 P. W. R.1913 Cr; 39 P. L. R. 1918; 14 Or. L. 
J. 67, distinguished. : 


Criminal revision from the order of the 
District Magistrate, Mianwali, dated the 
17th July 1916. 

Mr. Nand Lal, for the Petitioner. 


ORDER —Criminal Revisions Nos. 
1713 to 1716 go together. It seems that 
four persons Nawaz, Halim, Fateh Khan 
and Ghazi Khan were duly bound over in 
Rs. 1,000 each, with one surety in each 
case, to keep the peace for a year. The 
sureties were Shah Jahan Khan, Kutana 
Khan, Hussain Khan and Guilbaz Khan. 
Within the year the principals joined in 
a very serious riot snd were convicted 
and punished, and the Magistrate who 
convicted in that case plainly wrote that, 
inasmuch as these four persons (Nawaz, 
Halim, Fateh Khan and Ghazi Khan) 
would forfeit some Rs. 4,000 presently, 
he refrained from passing a heavy sentenco. 
He then issued process to the sureties 
and having heard the case in re forfeiture 
of security, he confiscated in full. The 
District Magistrate upheld the order on. 
appeal, and all four sureties have some 
up here in revision. 


The two points taken are that the 
is illegal in view of Hmperor y, 
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Mawaz (1) and that in any oase the 


is harsh. I entirely dissent from 
both contentions. The Full Bench ruling 
is not at all in point. It deals solely 
with cases in which a Court, trying fora 
erime of violence or other crime a man 
. whom the Court knows is on security, 
and in its order not expressing any inten- 
tion of proceeding, and not actually 
proceeding, to confiscate the security, 
merely deals -with the substantive case 
then before it and passes sentence. In 
Such cases there is a presumption that 
the Court intended to dispense with the 
conffscation of security. But here the 
Magistrate plainly shewed his intention to 
confiscate, and, whatever may be the word- 
ing of the bald headnote to the ruling, 
it is clear that we cannot presume an 
intention contrary to the plainly expressed 
intention of the Magistrate. 

On the second point no argument has 
been: addressed and I see no force in it. 
Petitions dismissed. 


order 


Revisions dismissed. 
(1) 18 Ind. Cas. 408; 18 P. R. 1913 Cr; 7 P. W.R, 
1918 Cr.; 39 P. L, R. 1913; 14 Cr. L. J. 67. 





BOMBAY HIGH COURT, 
CRIMINAL APPLICATION FOR Revision No. 252 
cr 1916. 

November 9, 1916, 
Present:—-Mr. Justice Batchelor and 
Mr. Justice Shah. 

BAL GANGADHAR TILAK— 
APPLICANT 
UETEUS 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1850), s. 124 A—COriminal 
Procedure Code (Act V of 1898), s. 108—Sedition—“Dis- 
affection”, meaning of-—Home Rule for India, advocacy 
of, legality of—Speeches, construction of, mode of— 
“Government established by law in British India," 
meaning of —Civil service, attack upon, effect of. 

The word “disaffection” as used in section 124 A 
of the Penal Codeis not the equivalent only of mere 
absence of affection. [p 841, col. 1; p. 845, col. 1.] 

In order to determine whether a speech offends 
under section 124 A of the Penal Code it mnst be 
read as a whole. A fair construction must be put 
upon it, straining nothing either for the prosecution 
or for the accused, in paying more attention to the 
whole general effect than to any isolated words or 
passages [p. 841, col. 2; p. 546, col. 2.] 

A speech advocating the establishment of Home 
Rulein India and the attainment of it by constitu- 
tional means does not per se amount to disseminating 
geditions matter within the meaning of section 108 
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of the Criminal Procedure Code, [p. 842, col. 2; p, 843, 
col. 1; p. 847, col. 1.] 

Per Batchelor, J.—To a charge of exciting dis- 

affection towards the Government established by law 
in British India a profession, however sincere, of 
loyalty to His Majesty and the British Parliament 
is no answer whatever, [p. 841, col. 2.] 
_ The advocacy of principles the object of which is 
to obtain for Indians an increased and gradually 
increasing share of political authority and to subject 
the administration of the country to the control of 
the people or peoples of India is not per se an 
infringement of the law. [p. 841, col. 2.3 

To advocate the establishment of Home Rule for 
India on the contentions that Indian administrators 
govern Native States without complaint; that in 
British India British Officials are paid too highly, 
and Indians, though they are free to discuss, have no 
effective control over finance or policy; that the 
present officials being in fact alien by race, though 
able and industrious men, do not readily understand 
the needs of the people, is fair political criticism and 
is not obnoxious to section 124 A of tho Penal Code. 
[p. 844, col. 1.] 

In construing a long speoch delivered orally, 
particular passages which occupy no specially pro- 
minent place in the address and which would not 
specially impress themselves on the minds of the 
audience so as to override the general effect, should not 
be selected in order to bring the speaker within the 
a of section 124 A of the Penal Code. [p. 844, 
col. 2. 

All governments established by law act through 
human agency and the Civil Service in India is the 
principal agency of the Government for the adminis- 
tration of the country in time of peace. Therefore, 
critisims of the Civil Service en bloc in words, the 
natural effect of which is to infuse hatred of the 
Civil Service, amount to infusing hatred or contempt 
of the established Government whose acoredited 
agent the Civil Service is. [p. 841, col. 2.] 


Per Shah, J—In construing a speech for the 


“purposes of section 124A of the Penal Code the 


questionis one of determining its reasonable, natural 
and probable effect taken as a whole on the minds 
of those to whom itis addressed. It must be read 
asa whole in a fair, free and liberal spirit. In deal- 
ing with it one should not pause upon an objection- 
able sentence here or a strong word there. It 
should be dealt with in a spirit of freedom and not 
viewed with an eye of narrow criticism. [p. 846, 
col, 2, ; 

e v. Burns, (1886) 16 Cox. ©. C. 355, referred to. 

In determining the general effect of a speech the 
avowed object of which is to create a public opinion 
in favour of Home Rule for India and to induce 
the hearers to join the Home Rule League and 
which does not advocate for the achievement of its 
object any mears others than strictly constitutional 
ones, care should be taken not to attach nndue im- 
porlance to objectionable passages. ([p. 846, col. 2.] 

The “Government established by law in British 
India” means the various governments constituted 
by the Statutes relating to the Government of India 
now consolidated into the Government of India Act, 
1915, and denotes the person or persons authorised by 


# 


law to administer Executive Government in any ® 


, part of British India. [p. 845, col, 2.] 


* 
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The feelings which it is the object of section 124A 
of the Penal Oode to prohibit may be excited towards 
the Government in a variety of ways, and 
it is possible to excite such feelings towards the 
Government by an unfair condemnation of any ofits 
services. Whether in a particular case the con- 
demnation of any service is sufficient to excite any 
feeling of hatred or contempt or disaffection towards 
Government by law established in British India, 
must depend upon the nature ofthe criticism, the 
position of the service in the administration and all 
the other circumstances of that case. It would bea 
question of fact to be determined in each case. with 
reference to its circumstances. [p. 845, col, 2.] 


Criminal application for revision of 
an order passed by the District Magistrate, 
Poona. 


‘FACTS.—The applicant was directed by 
the District Magistrate of Poona, to be bound 
over for one year under section 108 of the 
Criminal Procedure Code for delivering three 
public lectures in Marahti at Belgaum and 
Ahmednagar, of which the following is the 
official translation:— 


Lecture of 1st May 1916. 


When I was requested to give a lecture here 
(Belgaum) to-day, I did not know on what to 
lecture. I do not stand before you to-day 
after having made any preparation for any 


particular subject. I had come for the 
conference. Thinking that it wonld not 
be improper if I were to say a few 


words to you about those subjects which 
were discussed during the past two or 
four days and about the object’ with which 
a Home Rule League was established bere 
before the Congress, I have selected that 
subject for to-day’s lecture. 

What is swarajyaP Many have a mis- 
conception about this. Some do not 
understand this thing. Some, understanding 
it, misrepresent it. Some do not want it. 
Thus there are many kinds of them, 
Therefore 1 am not prepared ‘to-day to 
make any particular discussion of any sort 
beyond saying a few general words on 
the following among other points: What 
is swarajyaP Why do we ask for it? Are 
we fit for it or not? In what manner 
must we make this demand for swarajya 
of those of whom .we have to make it? 
In what direction and on what lines are 
we to carry on the work which we have 
to carry on? Jt is not the case that 


e these general words which l am going 
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to say are the outcome of my effort and 
exertion alone. The idea of swarajya is 
an old one. Of course, when swarajya is 
spoken of (it shows that) there is some 
kind of rule opposed to swa (i.e, our), 
and (that) this idea originates at that 
time. This is plain. When such a condi- 
tion arrives, it begins to be thought that 
there should be swarajya, and men make 
exertions for that purpose. You are at 
present in that sort of condition. Those 
who are ruling over you do not belong 
to your religion, race or even country. 
The question whether this rule of the 
English Government is good or bad is 
different. The question about ‘one’s own’ 
and ‘alien’ is different. Do not make a 
confusion of the two atthe outset. When 
the question ‘alien or ‘one’s own’ comes, we 
must say ‘alien. When the question ‘good 
or bad’ comes, say ‘good’ or say ‘bad’, 
If (you) say ‘bad’ then what improvement 
must be made in itP—this question is 
different. If (you) say ‘good,’ it must be 
seen what good things are under it which 
were not under the former rule. These 
are different points of view. Hence, the 
reason why the demand for swarajya first . 
arose is that..,.Formerly there were many 
kingdoms in our India—in some places 
there was Muhammadan (rule), in some 
places there was Rajput (rule), in some 
places there was Hindu (rule) and in 
Maratha (rule)-— 
or bad? I 


were -these swarajyas good 


-again remind you that this is a different 


question. We shall consider it afterwards. 
All those being broken up, the universal 
sovereignty of the English Government has 
been established in India. To-day we have 


not to eonsider the history of their 
downfall. We have not to consider how 
they fell, Nor ami going to speak abont 


it. But the present system of administra- 
tion is such that some able men who have 
been edugated in England and have received 
college education come to India and the 
State administration of India is carried 
on through them. ‘Emperor’ is (merely) a 
name. When you give a visible form to 
the sentiment which arises in your mind 
at the mention of (the word) raja (i. e., 
king), there is the present Emperor, This 
sentiment is invisible. When a visible 
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form is given to this invisible (something), 
there is the King—the Emperor. But the 
Emperor does not carry on the administra- 
tion. The question of swarajya is not 
about the Emperor nor about this invisible 
sentiment. This must be remembered at 
the outset. Let there be any country, it 
must have a king, ib must have some 
man to carry on its management and there 
must be exercised some sort of rule in it. 
The oase of anarchical nations is different. 
These nations never rise. As in a house 
there must be some one to look to ita 
mayagement— when there is no man belong- 
ing to the honse an outsider is bronght 
in as a trustee—just so is the case also 
of a kingdom. In every country there is 
a certain body for oarrying on its 
administration and there is some (sort of) 
arrangement, An analysis must be made 
of both these things, viz. of this arrange- 
ment and this body and, as stated 
yesterday by the President (the President 
of the Provincial Conference), of the 
sentiment of ‘king.’ There must be a 
king, there must be state administration. 
Both these propositions are true from the 
historical point of view. Of a country 
where there is no order, where there is 
no king, that is, where there is no 
sopervising body, the Mahabharat says: 
A wise man should not live even for a 
moment at that place. There is no knowing 
when at that place our lives may be 
destroyed, when our wealth may be stolen, 
when our house may be dacoited, nay, set 
on fiye?’ There must be a government. I 
will not say at length what there was in 
the kritayug in ansient times. The people 
of that time did not require a king, 
Every one used to carry on dealings only 
after seeing in what mutual good lay. 
Our Purans say that there was once a 
condition when there was no king. Butif we 
consider whether such a state existed in 
historical times it will appear that such 
a condition did not exist in historical 
times. There must be some controller or 
other, That control cannot be exercised 
every time by all people assembling to- 
gether atone place. Hence, sovereign an- 
thority is always divided into two parts: one 
the advisory body, and the other ` the 
executive bedy. The question about swarajya 


which has now arisen in India is not, 
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about the said invisible sentiment. This 
question is not about those who are to 
rule over ns, (and) aeceording to whos 
leadership, by whose order and under 
whose guidance that rule is to be exercised. 
It is an undisputed fact that we should 
secure our own good under the rule of the 
English people themselves, under the 
supervision of the English nation, with the 
help of the English nation, throngh their 
sympathy, through their anxious care and 
through those high sentiments which they 
possess. And I have to say nothing about 
this (cheers), This is the first thing. Do 
not create confusion in your minds by con- 
founding both the things. These two 
things are quite distinct. What we have 
to do we must do with the help of some 
one or other, since to-day we are in such 
a helpless condition. It is an undoubted 
fact that we must secure our good under 
their protection. Had it not been so, your 
independence would never have gone. Hence 
if we take for granted that we have to bring 
about the dawn of our good fortune with 
the help of the Hoglish Government and 
the British Empire, then the one more 
strange thing which some people see (lit. 
think) in this will altogether disappear. 
To speak in other words, there is no sedi- 
tion in this. If then without the help of 
the English Government—if the words 
‘invisible English Government’ be used for 
the words ‘English Government’ there will 
be no mistake—if with the help of this 
invisible English Government, withthe aid 
of this invisible English Government, you 
are to bring about the dawn of your good 
fortune, then, what is it that you askf 
This second question arises. The answer to 
it, again, lies in the very distinction of 
whichI spoke toyou. Though a Government 
may be invisible, still when it begins to 
become visible, the management of that 
kingdom is earried on by its hands and by its 
actions. This state of being visible is differ- 
ent from invisible Government. If you 
ask how, (I say) in the same manner as 
the great Brahma is different from Maya, 
I have taken the words visible and invisible 
from Vedanta (philosophy). The great 
is without attributes and 
form is different and the visible form which 
it assumes when it begine to come under 


" the temptation of Maya is different. Hence 
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these dealings which are due to Maya are 


sure to change. Whatis the characteristic 
Maya? ‘It is) to change every moment. 


One Government will remain (wiz.) invisible 
Government, and the visible Govern- 
ment changes every moment. The word 
swarajya which has now arisen relates to 
visible Government. Maintaining the invisi- 
ble Government as one, what change, if 
effected, in the momentarily changing 
visible Government, would be beneficial to 
our nation? This is the question of swurajya. 
And this being called the question of swa- 
rajya, there arises the question, ‘In whose 
hands shonld be that sort of administration 
which is now carried on in our India?’ 
We do uot wish to change the invisible 
Government— English Government. We say 
that (the administration) should not be in 
the hands of a visible entity by whose 
hands this invisible Government is getting 
works done, but should pass into some 
other’s hands. The swarajya agitation which 
is now carried on is carried on in the 
belief that this administration, if carried on 
by some other hands (or) with the help 
of some one else, (cr) by some other 
visible form, would be (more) beneficial to 
the people than when carried on by those 
by whose hands it is carried on. If an- 
other instance is to be given, it can be said 
that there is an Emperor in England. An 
English Act contains the rule that the King 
commits no wrong. The King never commits 
a wrong (lit. offence). For, his authority 
is limited in such a manner that (only) 
when a certain minister goes and tells 
something to him then he knows it. The 
Prime Minister does acts on his own respon- 
sibility. There may be a good many 
(people) here who have studied English 
history. It is not the case that this is not 
so. This is the chief principle init. This 
principle having arisen in English history, 
(the number of) seditious cases began to 
fall. While here, these (people) begin to 
institute cases of sedition. Those who 
garry on the administration are different 
and the King is different. The King is 
one and the same. But the ministry 
changes every five years. At that time no 
one says that it would be sedition if any 
one were to start any discussion advocat- 


* ing change of .ministry. These sre the 
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things happening every day before the 
eyes of the English people The King’s 
circle (of ministers) went (out of office) 
after five years, went (out of office) after 
two years; they may quarrel among them- 
selves as much as they like. What is 
that to the King? He is the great Brahma 
without attributes. He is not affected by 
this. The swarajya agitation now existing 
in India is, then, about change in such 
a ministry. Who rules in India? Does the 
Emperor come and do itr He is to 
be taken in procession’ like a god on a 
great occasion, we are to manifest our loyal- 
ty towards him, this alone is their duty. 
Through whom, then, is the administration 
carried or? It is carried on through those 
who are now servants (viz.) the Slate Rec- 
retary, Viceroy, Governor, below him the 
Collector, the Patil and lastly the Police 
sepoy. IE it be said that one Police sepoy 
should be transferred and another Police 
sepoy should be given, would that constitute 
sedition? If it be said that the Colleetor 
who has come is not wanted and that 
another is wanted, would that constitute 
sedition? If it be said that one Governor 
is not wanted, another Governor should be 
brought, would that constitute sedition? 
If it be said, “This State Secretary is not 
wanted, bring another’, would that constitute 
sedition? Nobody has called this sedition. 
The same principle which is applicable to 
a Police sepoy is also applicable to the 
State Secretary, We are the subjects of 
the same King whose minister the State 
Secretary is and whose servant he is, i This 
then being so, if any one were to say, 
‘The State Secretary is not wanted, this 
Viceroy is not wanted, Fuller Saheb is not 
wanted in Bengal,’ such resolutions have 
often - been passed’ in the case of Gover- 
nors, not in the present but in the past 
times, and were to give reasons for that, 
you would say about him that his head 
must have been turned, (and that) the reasons 
he gives are not good or sufficient. But from 
the historical point of view it does not follow 
that when he says so that constitutes sedition 
(cheers). Our demand belongs to the second 
class. It is concerned with swarajya. Qon- 
sider well what I say. If you think that 
the present administration is carried on 
well then I haye nothing to say. In the 
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Congresses and Conferences that are now beld 
you some and say: ‘Our kulkarni vatan 
bas been, taken (away), zulum has been 
exercised upon us in connection with the 
Forest Department, liquor (drinking) has 
spread more in connection with the Abkari 
(Department), also we do not receive that 
sort of educaticn which we ought to get’. 
What is the root of all thisP What is the 
benefit of merely saying this? Why do 
you not get education? Why are shops of 
the Abkari Department opened where we 
do not want them? In the Forest Depart- 
mefit, laws about reserved forests and 
about forests of this sort or of that sort 
are made. Why were they made? At 
present, lists upon lista about this come 
before the Congress. Why was your jury 
abolished against your will? “Why was no 
College opened in the Karnatic up to this 
time? All these questions are of such a 
kind that there is but one answer to them. 
At present our thoughts run this way, is 
there no College?——make petition to the 
Collector or to the Governor, because they 
have power in their hands. If this power 
had come into your hands, if you had been 
the officials in their places or if their 
authority had been responsible to the public 
opinion, these things would not have happen- 
ed. No other answer than this can be given 
to tbe above. These (things) happen because 
there is no authority in yonr hands. The 
authority to decide these matters is not 
given to you-for whose good this whole 
arrangement is to be made. Hence what 
we fhay have to ask becomes like (that 
asked by) a little child. It ories when it 
is hungry. It cannot say that it is hungry. 
Then the mother has to find out whether 
it may be hungry or have a bellyache. 
Sometimes the remedies nsed prove to be 
out of place. Such has become our condition 
at present. In the first place you do not 
at all know what you want (and) where 
lies your diffisulty. When you came to know 
it, you began to speak with your mouth. 
But you have no power in your hands to 
cause (things) to be done according to your 
words. Sush being the condition, what has 
happened now? Whatever you have to do, 
whatever you want—if you want bo dig a 
well in your house make a petition to the 
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the forest make a petition to the Collector. 
Grass is not obtained, bundles (of wood go 
are notobtained from the forest, permission¢ 

cub grassis required—-petition the Collector. 
That is to say, all this has become like 
(the case of a) helpless man. We do not 
want this arrangement. We want some 
better arrangement than this. That is 
swarajya, that is Home Rule. In the be- 
ginning these questions do not arise. As 
when a boy is young he knows nothing, 
when he grows up he begins to know these 
things, and then begins to think that it 
would be very good if the honsehold manage- 
ment were made at Isast to some extent 
according to his opinion, just so it is with 
a nation. When (lit. as) it is able to 
consider this thing, when it acquires the 
capacity of considering (this thing), then 
this question is likely to arise. But now 
the condition here has become such that 
we had better give up the above thought, 
let us give up the thought about the in- 


visible Government, let us come within the 


limits of the visible Government, (we then 
see that) the people who make this arrange- 
ment, who carry on this administration, are 
appointed in England according to a certain 
rule and law, and rules are made within 
the limits of those laws as to what should 
be their policy. These rules may be good 
or bad. They may be good, they may be 
quite wellarranged and methodical, I do 
not say that they are not. But, however 
good may be the arrangement made by 
(other) people, still it is not the case that 
he who wants to have the power to make 
this arrangement always approves of this. 
This is the principle of swarajya. If you 
got the powers to select your Collector, it 
cannot be said with certainty that he 
would do any more work than the present 
Collector. Perhaps he may not do. He 
may even do it badly. I admit this. But 


‘the difference between these and those is 


this: this one is selected by us, he is our 
man, he sees bow (lit. in what direction) 
we may remain pleased; while the other 
thinks thus: what we think to be good 
must appear so to others. What (is there 
with respect to which) we should listen to 
others? I am so much educated, I get so 
much pay, I possess so mush ability, whye 


Collestor. If yon want to kill a tiger in“ should [I do anything which would be harm. 
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ful to othera?’? The only answer i$ ‘because 
(you) have sach conceit.’ (Laughter.) There 
~ one way, there is no rule aboutit. He 
whose belly is pinched has no experience 
about it. This is the only cause of it, 
there is no other cause. Hence if you 
minutely consider the various complaints 
which have arisen in our country (it will 
appear that) the system which is subsisting 
now is not wanted by us. Not that. we 
do not want the King, nor tkat we do not 
want the English Government, nor that 
we do not want the Emperor. We want 
a particniar sort of change in the system 
according to which this administration is 
carried on, and 1 for one do not think 
that if that change were made there would 
arise any danger to the English rule (lit. 
kingdom). But there is reason (lit. room) 
to think that scme people whose spectacles 
are different from ouis may see ib, because 
they say so (cheers). Hence the minds of 
many people are now directed to the ques- 
tion as to what change should be effected 
in the system according to which the rule 
of the English Government is exercised in 
the above manner. We make minor de- 
mands, wz., remove the (liquor) shop in 
a certain village named Ghodegaon; they 
would say it should not be removed. Done. 
(If it is said) reduce the salt tax, they 
say, we look to the amount of revenue 
derived from salt duty. If this tax is 
reduced, how should it be managed there? 
But he who has to make the arrange- 
ment has to do these things. When I ask 
for the authority to manage my household 
affairs, I do not say, give me the income which 
you obtain, and do not spend (it). We 
ourselves have to make the expenditure 
and we too have to eollect money, this 
is the sort of double (lit. united) respon- 
sibility which we want. Then we shall 
see what we have to do. Such is the 
dispute at present. Other bureaucrats who 
come say, act according to our wishes. We 
say,act according to sur wishes so that all 
(our) yrievances will be removed. We 
know that sometimes a boy obstinately asks 
for a cap of Rs: 25 from his father. Had 
he been in his father’s. place it is very 
doubtful whether he would have paid Rs. 25 
ə for the cap or not. The father refuses 


but he (the boy) is grieved at the time. And > 


why is he grieved at it? Because he does 
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not iinderstahd (the thing); because the 
the management is not in his hands. Hence 
the introduction of such an administration 
is beneficial to India. We want this thing 
to-day. When this one thing is got the 
remaining things come into our possession 
of themselves. This isthe one root of the 
thousands of things which we are asking 
for. When we get this key into our hands 
we can open not only one but 5 or 10 doors 
at once. Such isthe present question. lt 
is in order thatthe attention of all may be 
directed to this question that this Home 
Rule league was established here “the 
other day. Some will be grieved at it; I do 
not deny it. Every one is grieved. ft was 
said here some time back that when a boy 
is a minor, the father when dying appoints 
a panch. The panch when appointed super- 
vises the whole of the estate. Some benefit 
is also derived from this (arrangement). 
This is not denied. Afterwards when 
this boy begins to become a little 
grown up, he sees that there is something 
wrong in this. I must acquire the right 
of management, then I shall carry on better 
management than this. He is confident of 
this. Not that he actually carries on the 
management in that manner. Perhaps, if 
he bea prodigal, he may squander away his 
father’s money. But he thinksasabove, In 
order to avoid any opposition between these 
two, the law lays down the limitation that (on 
the boy’s) completing 21 years (of his age), 
the trustee should cease his supervision 
and give it into the boy’s possession, This 
thing which belongs to practical life applies 
also to the nation. When the people in 
the nation become educated and begin to 
know how they should manage their affairs, 
it is quite natural for them that they 
themselves should manage the affairs which 
are managed for them by others But the 
amusing thing in this history or politics 
is that the above law about 21 years 
has no existence in politics, Though we 
may perhaps somehow imagine a law enjoin- 
ing that when you have educated a nation 
for a hundred years you should give its 
administration into its hands, it is not possible 
to enforee it. The people themselves must 
get this effected. They have a right (to 
do so). Hence there must be some such 
arrangement here. Formerly there was 


“some such arrangement to a little extent 
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Such an arrangement does not exist now. 
And herein lies the root, of all these our 
demands, the grievances which we have, the 
wants which we feel (and) the incon- 
veniences which we notice in the administra- 
tion. And the remedy which is proposed 
after making inquiries about that root in 
the above manner is called Home Rule. 
lis name is swarajya. To put it briefly, the 
demand that the management of our (affairs) 
should be in our hands is the demand for 
swarajya. Many people (lit. even many 
people) have at present objections to this. 
I merely gave the definition in order to 
make (the subject) clear. The people on 
the other side always misrepresent it. If 
there be no mistake in the logical reasoning 
of what I have now said, how will any 
mistake arise unless some part of it is 
misrepresented? Hence, those people who 
want to point out a mistake misrepre- 
sent some sentences out of this and 
find fault with it, saying this is such a 
thing, this is such a thing. Hence, it is 
not the duty of a wise man to ‘impute 
those things to us which we never demand 
at all, to censure us and in a manner 
ridicule us before the people. What more 
shall I say than this? (Cheers) Hence, 
if any oneof you has such a misconception 
let him give it up. At least remember 
that what I tell is highly consistent. It 
is in accordance with logical science. It 
agrees with history. I said that king 
” means invisible king or government. This 
constitutes no offence whatever. There are 
deities between. At several times God does 
not get angry; these deities get angry with- 
out reason. Some settlement is to be made 
with respect to them. Hence if there has 
arisen any such misconception it should be 
_vemovyed,. I have told this for this purpose. 
Now I tell the nature of it to you. And 
even before that let us also consider a 
little the question’ whether we are fit for 
(carrying on) such sort of administration 
or not. Some time ago I gave you the 
instance of panch and their ward. There 
generally- it happens that as the boy grows 
up more and more, those who think that 
the management should not pass into 
other hands make reports that his 
head has now begun to turn; another says 
that he is not mad, but that he appears 
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to be half mad. The reason of this .is, ticular thing) and bring forward 
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that the management should remain in his 
hands for a couple of years more. 

says: 
his hands, but do you know that he has 
got bad habits? These (people) tell five 
or ten things about him. What is to be 
gained by doing this much? Then the 
dispute goes before the Court and then they 
get him adjudged mad. Some things like 


these have now begun to happen here. To 
give authority into people’s hands is the 
best principle of administration, No one 


disputes this. Because the same thing is 
going on in the country of those officials 
who are here. When they go there they 
have to advosate the same principle. There- 
fore, no one says that this historical principle 
is bad. Then what is bad? They distinctly 
say that the Indians are not to-day fit for 
swarajya (laughter), and some of us are like 
the rogues in the story of the three rogues 
occurring in the Panchatantra. That story 
is as follows: A villager had come taking 
a sheep on his head. One rogue said to 
him ‘There is a she-goat on your head.’ 
The second said “There is a dog on your 
head.’ The third one said quite a third thing. 
He threw away the sheep. The rogues 
took it away. Qur condition is like that. 
This relates to human nature. There are 
among us people who are just like them. 
Why are we not fit? Because fitness has 
not been created in us. We have not 
done (it), our parents have not done it. 
We too have not got such powers. But 
the Government has given you some powers 
in the Council. Sinha (and) Chaubal are 
in the Council. In the Executive Councils 
of other places also there are selected 
people. When these people were selected 
for appointment, did any one ever say (lit, 
write) ‘We are not fit, do not give us the 
post’. No one said (alian). What then 
is the use of saying (so) after coming to 
our meeting? I shall consider that these 
people are speaking the truth if, when the 
bureaucracy actually confers some great 
powers on them, they stand up and say: 
‘We do not want them, we are not fit 
for them—the Brahmins alone must come 
and perform shradha at our house, we 
cannot perform it.’ I think that those 
men who say such things because such and 
any par- 

such 


+ . 


A third 
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814 
BAL GANGADHAR TILAK V. EMPEROR, 


excuses for that purpose, in a manner 
make an exhibition of their weak nature 
a ohoers). hy are we not fil? Have we 
no nose, no eyes, no ears, no intellect? 
Can we not write? Have we not read 
books? Can we not ride a horse? Why 
are we not ft? As a Jew in one of 
Shakespeare’s dramas asked, I ask you 
what have we not? You have not done 
work. If it is not given at all, when 
are we to do it? (Cheers.) Has it ever 
happened that we did not do work when 
it was given? No one did then say, we 
are unfit, do not appoint us. You appoint 
them. You get work done by them 
and afterwards it is also announced 
in a Government Resolution “He has done 
his duty’ and so on. On the contrary, 
going further, it is to be asked, you bring 
from England quite a new man of 21 
years. What can he do? Has he any ex- 
perience at all? He comesall at once and 
straightway becomes Assistant Collector, 
and becomes the superior of a mamlatdar 
though the latter be 60 years old. * JK 
# * 4 % ik Is 60 

= years’ experience of no value? A man of 
21 years comes and begins to teach you. 
Generally he makes this mamilatdar of 60 
years stand before him. He does not give 
(him) even a chair for sitting, and this 
poor man stands before him with joined 
hands because he has to get Rs. 150, 
200, 400. (cheers). How then is the 
Saheb to acquire experience, how is he 
to become fit, and -how is the work (lit. 
cart) to go on? Has any one thought 
about this? Had it been true that the 
people of India are not fit for swarajya 
and that they would not be able to keep 
their kingdom in good order, then Hindus 
and Muhammadans would never have 
governed kingdoms in this country in 
ancient times. Formerly there were our 
kingdoms in this country. There were 
administrators. The proof of this is that 
before the advent of the Hnglish Govern. 
ment in this country there was at least 
some order, there was no disorder every- 
where. One man did not kill another. 
Sinee there existed such order, how are 
we to say that the people are not fit (for 
powers)? At the present time, science has 
made progress, knowledge 
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(and) experience has accumulated in one 
place. Hence we must have more liberty 
than before, and we must have become 
fitter. But, on the contrary, Git is said) 
we are not fit. Whatever might have been 
the case in former times, this allegation 
is utterly false. Better say, (it) is not to 
be given (cheers). What I say is, do not 
apply the words ‘not ft? (to us), At 
least we shall know that this is not really 
to be given, We shall get it. But why 
do we not get it? It is indirectly said 
that we are not fit. It is to teach you 
that we have come here. This is admitted. 
But how. long will you teach “us? 
(Laughter.) For one generation, two genera- 
tions, or three generations! Is there any 
end to this? Or must we just like this 
work under you like slaves till the end? 
(Cheers.) Set some limit. You came to 
teach us. When we appoint a teacher at 
home for a boy we ask him within how 
many days he would teach him—whether 
in 10, 20 or 25 years. Within two months, 
within: four months. But if the study 
which should take six months for the boy 
to finish would, he were to say contrary 
to our expectation, take one year, we tell 
him you are useless, go, we shall appoint 
another teacher (cheers). Then in this 
manner, on the people—on all people. 
These officers have control over the people’s 
education and it is their duty to improve 
them; this duty remains on one side, they 
make attempts on the other side. They 
say that whatever attempts they may make 
it is impossible for these people to become 
fit for this work. I think that to” place 
such excuses before the invisible Govern- 
ment is in 8 manner an  oceupation of 
securing one’s own interests. If some one 
were to draw the conclusion that there 
must be some self-interest in this, that 
would not be wrong. Why is it so? 
(They are) men like you, as wise as you. 
You take them in service, get work done 
by them; it is not that you exercise less 
strictness. What is going on in the Khalsa 
territory’ There is no obstruction in the 
management. Is it obstructed in Mysore? 
Who are doing the work? The King of 
Mysore is a Hindu, the minister is a 
Hindu, the subjects are Hindus, the lower 
officers are Hindus. (They) sarry on the 
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administration of such a large kingdom as 
Mysore, but it is said that the people of 
the two districts beyond Mysore cannot 
carry it on in that manner, (Laughter, 


sheers.) There are six districts in the 
Mysore territory, hence it is like saying 
that six are fit and eight’ are not ft. 


There is fitness in us beyond any doubt 
(cheers). You may, then, for some reason 
admit it or not. Well. What authority is 
there for thinking that we possess fitness? I 
pointed to a Native State. 
thing. Keep yourself aloof for ten years 
and see whether it can be done or not 
(cheers, langhter.) If it cannot be done, 
take (us) under your control after ten years 
(cheers). You are free (to do so). 
This thing, too, is not to be done. Hence 
the only object in saying that the Indians 
are not fit to carry on the administration 
is that they are always to be kept in 
slavery, that they are to be made to do 
work by labouring like slaves, and that 
the ways whereby their intellect and their 
ability may be developed are to be stopped 
(cheers, ‘shame’. There is no swarajya. 
There is no swarajyya. What does it mean? 
What do we ask for? Do wesay ‘Drive 
away the English Government’? But | 
ask what (is it) to the Emperor? Does 
the Emperor lose anything whether the 
administration is carried on by a Civil 
Servant or by our Belvi Saheb ? (Cheers.) 
The rule still remains. The Emperor still 
remains.: The difference would be that 
the white servant who was with him would 
be replaced by a black servant (cheers). From 
whom then does this oppositioncome? This 
opposition comes from those people who are 
in power. It does not coma from the Emperor. 
From the Emperor’s point of view there is 
neither anarchy nor want of loyalty, nor 
sedition in this. What does sajadroha 
(sedition) mean? ‘Hatred of the king. Does 
king mean a Police sepoy? (Laughter,) I 
said sometime back that this distinction 
must first be made, Otherwise, (lit. then) if 
to-morrow you say remove the Police sepoy,’ 
would it constitute sedition P Such is the 
belief of Police sepoys (laughter), In the 
‘same manner, go upa little, and you will 
see that the demand made by us is right, 
proper, just and conformable to human 
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nations. lt has not been done only in our 
country. Swarajya, swarajya—what does it 
mean? Not that you do not want ; 
English rule. There is a mistake at the 
root, Some one has some object in it. 
This argument is brought forward by men 
whose interest lies in deceiving you. Do 
not care about it at all, 

If you think that you are men like other 
men, when they goto England their intellect 
and they are put fo the test there. Therein 
we stand higher. What else then comes 
out P Your intellect may be good, but you 
do not possess character, courage and other 
qualities (and) their nature. I admit for a 
ghatka (24 minutes) the absence of nature. 
But it does not follow that it will not be 
acquired. (Laughter.) How can their nature 
at all become such, whose life is spent 
in service and in service alone P If it be 
said, he worked as a clerk for 25 years, wrote 
on the cover (sic) the Saheb’s orders, 
obtained the Saheb’s signature thereon, 
and then he acquired the habit after 25 (40) 
years; still, he will at first find it difficult 
to do work; this is notdenied. But when 
the system under which such men are has 
disappeared, it cannot be said that men 
would not become fit in the next genera- 
tion. Hence, in my opinion, we are fit 
I shall now briefly tell you 
what we wish to obtain and what we should 
demand, and conclude my speech. 

You know of what sort the Indian ad. 
ministration is. But the thing to be told is 
that it is carried on in ascordance with a 
particular law. Its rules are fixed. What 
are the powers of the Secretary of State ? 
What are the powers of the Governor- 
General P There are three great parte of 
the system. The Secretary of State is in 
England. The Governor-General is at Delhi 
in India. Under him there is a Governor 
for a Presidency. For the present let us 
omit those under him. But the main 


system is of the above three sorts., If 
we now begin to consider each, who ap- 
points the Secretary of State? Not we. 


This arrangement was made according to 
the policy of the Company’s Government. 
When there was the Hast India Company’s 
rule in this country, all matters were carri- 
ed on on a commercial principle. The whole 


The same has been done by other . attention was directed towards (the question) 
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how might the Company’s shareholders 
obtain a considerable profit? The Com- 
~wany’s Directors were in the place of the 
present Secretary of State. You might 
say that this was a contract given for 
governing the entire kingdom. Under 
the Peishwas’ rule mamlatdars’ offices were 
given under a contract. This Indian ad- 
ministration was, as it were, according to the 
then law of Government, a trade carried on 
by the Kast India Company. They were 
to derive from it as much profit as pos- 
sible, The Oompany’s Directors were to 
be in England. Their attention was direct- 
ed to the fact that profit was to be 
given to the Directors, z. e., shareholders. 
A letter used to come to the Governor-General 
here to this effect:—'So much profit must be 
paid to us this year. Realise it and send it 
tous.’ This was the administration. The 
people’s good was not (considered) in it. 
(It was like) the milkman and his cows. 
If the cows do not give milk, he says 


bring (the pot) after filling it by 
pouring water in it, The administration 
of India was carried on like that. 


Subsequently it appeared after discussion 
that this administration was not ofa good 
sort. And when Queen Victoria—you may 
say the Parliament—took the administration 
in their hands, they did not approve of 
this trading system. They took it into their 
hands—this was one part. This system 
of administration has been formed in accord- 
ance with the commercial policy which was 
in existence when the administration was 
assumed (by the Parliament) and under which 
the Directors were in England and their ser- 
vants were here. The State Secretary has 
come in the place of the Directors. The 
Governor-General (has) come in the place of 
their Governor. Thus, what was done P 
The Sovereigu, the Parliament took the 
administration into their hands, but the 
establishment of employees which then 
existed has remained just as before. This 
happened in 1858 after the mutiny. From 
that time to this the administration of 
India has been carried on in accordance 
with rules and arrangement formed acscord- 
ing to the Company’s policy. If it was 
really to go to the King, as there 
was the Sovereign, this nature of the Com- 


“pany should’ have disappeared. He is the : 
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King and we are his subjects. It is his duty 
to rule for the good of the subjects. And 
an arrangement should be made in accord- 
ance with the. rules—lawful—that may be 
included in that duty. But this arrange- 
ment was made thus—the Directors went, 
the Secretary of State came in his place. 
Who isto decide how mush money is to be 
spent in India and what taxes are to be 
imposed P The State Secretary. Such 
powers are not placed in the Governor- 
Geveral’s hands. He is the chief officer, 
The Governors are under him. He is a 
servant. There are other servants under 
him. And the entire administration must 
be carried on with the consent of, in consulta- 
tion with and with the advice of, this 
State Secretary. Such is the present policy. 
What happened then P Gradually. This is 
but a commercial policy. Though the ad- 
ministration went into the hands of the 
Queen’s Government, and though they issued 
a great proclamation, the Sovereign’s policy 
is not on the lines of that proclamation. 
The Sovereign’s policy is in accordance 
with the trading Company’s policy, the ad- 
ministration of the kingdom is in accord- 
ance with the Company’s policy. And in 
the meantime the proclamation has no effect, 
(Laughter, cheers.) Such was the arrange- 
ment, At that time our people did not 
know (it). I think that had the spread 
of education been then as great ag it is 
now, the people would have contended that 
since the Queen had taken the reins of 
Government into her own hands, the ad- 
ministration: of the kingdom should, as re- 
gards the Sovereign and the subjects, be for 
the good of the subjects. Our people would 
then have told that the arrangement made 
by the Company was simply for its own 
benefit, and that a change must be made 
in that policy—in that arrangement. The 
people continued to make these contentions 
for many years. To put the matter very 
briefly, Mr. Dadabhai Naoroji (cheers), 
who is one of those living persons’ who 
saw this arrangement and pointed ont its 
defects, began this work. What beginning 
did he make? He said: “What is the 
difference between the Company’s (system). 
and this (system) P We do not (see) any 
in it. The rules are all made in accord- 
ance with the Company’s policy. Are the 
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people likely to derive any benefit from 
them?’ Then arose these Legislative Counsils. 
They were such that the Governor General 
was fo appoint us. Originally (the members) 
were not to be elected (lit, appointed} by 
the people. Gradually your men became 
members (lit. officers) of the Municipality 
and of the Legislative Council. Still the 
final keys are in theirown hands. Discus- 
sion may be held in the Legislative 
Council. You have full liberty to hold a 
discussion. You may hold a discussion 
about spending the money in this country. 
We shall decide whether it should be (so) 
spent or not. Subject your mouth and mind 
to as much exertion as possible, we have 
no objection to it. Be awake throughout 
the night, prepare your speeches. Instead 
of printing them in a newspaper, we shall 
publish them in the Bombay (Government) 
Gaselte. This is the only difference. 
Nothing is got from this. The hope of 
getting is held out. There is a shlok (stanza) 
in the Mahabharat which says ‘hope should 
be made dependent upon time.’ Kights 
are to be given to you. when you become 
fit. 
When you become fit, we shall give the 
bundle into your possession and go to 
England by the English steamer (cheers). 
Such a time limit should be laid down. 


We shall give in two years. We 
shall give in ten years. Such a time came 
afterwards. Time should be coupled with 


obstacles’. Ten years were mentioned. 
These days passed and were very wearisome. 
We are obliged to make them fifteen: 
“Hope and time should be coupled with an 
obstacle’. An obstacle came, You your- 
selves must have brought it. We did not 
bring it. We were awaiting good time. 
An excuse should be coupled with it. The 
excuse came How did if evencome? It 
is an excuse, nothing can be said about it, 
Some quite different cause should be shown. 
This is a sort of policy. When you do not 
mean to give, how do you speak P ìt is 
not the case that this is written in the 
modern works on morality and polities. 
Only ‘the old tradition has continued. Thus 
this bureaucracy has been cajoling us. For 
the last five or fifty years the State Secretary 
and the Governor-General too have been 
cajoling us in this manner -have kept us 
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afloat. As soon as you proceed to make 
some noise, (it is said) there were five 


members, to-morrow we shall emake them 
six. What is the benefit to us of raising» 
the number from five to six? One ofour 
men is only to be made to pass time 
there for nothing for a few days (cheers). 
There is no moreadvantage than this. (If) you 
object to six (they say) we make them eight. 
We raise our ten to twelve, if necessary 
(Laughter and cheers). The people are 
already convinced that this matter cannot 
be disposed of in this manner, Whatever 
rights you may have to give, give them to 
us absolutely, however great your own 
powers may be. If the management of the 
Educational Department alone be considered 
(it will be found that) most of the sub- 
ordinate servants are from among us only. 
There is a Saheb at the head. Why is he 
kept there? With a view to restrain their 
mouths and the scope of their intellect. 
Even if twenty years’ service be put in, the 
work will not be done without the Saheb, 
that poor man kegins to say so. Such men 
are to be prepared. This is the inward 
object, though it may not be open, of the 
present (system of) administration. Two 
distinctions are to be seen in these. When 
a gardener is asked by someone to prepare 
a garden here beyond this (place) he looks 
for (flower) pots. When big forests are 
to be prepared under the Forest Depart- 
ment, pots are not required. Bags of seed 
are bought and emptied. ‘Trees grow every- 
where to any extent. Some (of them) grow 
small, some big. This present arrangement is 
like tbat. Owing to this arrangement the 
trees amongst us do not grow. Nay, care 
is taken that the trees planted in pots look 
pretty (and) their flowers can be plucked 
by the hand. He is educated in such a way 
that such pretty trees may grow. In such a 
manner is he treated and madeto work. 
And then after 25 or 30 years are past he 
begins to say I am really not fit for this 
work’. We donot want this system. We 
want the English Government. We want 
to remain in under the shelter (lit. umbrella) 
of this rule. But we do not want the State 
Secretary who has been created as a son-in- 
law (cheers). At least we want our men, 
(men) elested by us, in his Council, This is 
the first reform that must be made. Similarly, 
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it must be decided according to our 


opinion who is to expend India’s (revenues), 
how much money he is to collect (and) how 
~ many taxes’ he is to impose (cheers). We 
” Say, there must not be those taxes. They 
will say how will the expenditure be met? 
That we will see afterwards. We know so 
much that expenditure is to be made accord- 
ing to the money (we) may have and (lit, or) 
‘that money has to be raised according to the 
expenditure undergone. We understand 
this. We will afterwards see what arrange. 
“ment (should be made.) The second prin- 
ciple of Home Rule is that these. powers 
should be in the people’s hands, in the hands 
of good men, viz. in the hands of men elected 
by the people. At present such a (great) 
waris going onin Hurope. The Emperor 
does not decide kow much money has to be 
` spent on the war. Mr. Asquith decides it. 
If there isa complaint against the work 
done by Mr. Asquith, it goes before Parlia- 
ment, and if Mr, Asquith has committed ‘a 
mistake, he has to tender his resignation, 
Will it be sedition, if he has to tender his 
resignation? There is difference in the 
arrangement, there is difference in the 
organisation, there is difference in the 
system, Ang we are asking for such a 
change in the system. The rule will fall, 
the rule will go away,— these thoughts are 
utterly foreign to us, they do not come 
within our limits, our reach, our view. And 
we do notalso wish it. I again say, if the 
nation is to get happiness, if the thousands 
of complaints that have arisen to-day 
are to be removed, then first of all, change 
this system of administration. There isa 
saying in Marathi “Owing to what did the 
horse become restive? Owing to what did 
the betel-leaves rot? 
did the bread got burnt.’ There is 
one answer to it, ‘Owing to not turning. 
The leaves ought to have been turned, the 
bread ought to have been turned. Had the 
horse been turned, it would not have become 
restive, The root of itis that complaints 
about forests, complaints about abdbkari, 
complaints about kulkarni vatans—(these 
have arisen) because authority is nod in our 
hands. To state it inslightly changed words 
—because (we have) not swarajya (cheers). 
That we should have swerajya for us 
isat the root of it. Then (we) need not 
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dance according to the wish of -any- one, 
This may happen even in swarajya, I do not 
deny it. When we have deficiency of money 
and powers are -placed in your bands, you 
will increase the tax; you will increase (it 

altogether voluntarily. Whence is the 
expenditure to be met? But as it will be 
increased voluntarily, it will not oppress our 
minds. Learned aliens may tell us, when 
we are passing like this through this door, 
that we should not pass through this door 
but through that; but if any one comes and 
stands there and (begins to) tell us not to 
go through if, then we have to go out by 
giving him a push. The very same is the 
case with swarajya, ` This is the obstruction 
of the bureancracy. We do not want such 
obstruction. The demand forswarajya is such 
that it has nothing to do with sedition. It 
has no‘hing té do also with the invisible 
Government. This domestic arrangement 
should be managed by you yourselves and 
by doing so what will happen is that in the 
first place your minds will remain in peace. 
Whatever ‘you have to do you will do with 


the. thought that you are doing it for 
your good. Nay, you will.also reduce 
the expenditure. I do not think that in 


any Native State a` Collector gets a 
pay of Rs. 2,500. If there is any place 
the world in which a man doing, the 
work of a Collector gets the highest pay, 
it is India” (cheers), To give Rs. 2,500 
as pay to a Collector would, under the 
former rule, have been like. giving an 
annual jahagir (to him) of about Rs. 386, 000. 

Have we ever givenin our swarajya Buch a a 
jahagir of Rs. 30,000P Rupees 30,000 isenot a 
small amount. There are reasons for it, 
What reason is given? Bear it in mind that 
there is some reason or another for every« 
thing. This (man) has to send Rs. 2,500 to 
England for his children, etc. For your wel. 

fare (they) come from a cold climate to a hot 
climate (and) get their health spoilt. Must 
not then pay be given to them? They have 
laboured so much, made such self-sacrifice, 
(and) suffered so many hardships, and you 
would not pay them money? When this is once 
told it appears to be right at first sight, 

But now the principal question is, who. told 
them to come here from there? (Cheers.) 
We did not call (them). You do such work 
as you may be fit todo. We do (lit, ma y 
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possess as much fitness as you have, but we 
shall be able to do the work on less pay. 
Men can be had. Then why (give) so much 
pay to him? We do not need it. We think 
that we do not get to-day money for educa- 
tion. The excuse of ‘no funds’ which is 
brought forward in connection with the 
execution of works of public utility will first 
disappear. The business will go on an- 
obstructed just as at present. ” In the þegin- 
ning it will not go on so unobstructed. Per- 
haps it may be less by an anna in the rupee. 
Still the good impression (lit. fine thing) that 
will be produced by (the thought) that the 
(business) has been carried on by the people, 
is of greater value. In this manner good 
management is to be asked for in this 
(administration). Amendment is to be- 
brought about in the present law; it is to be 
brought about through Parliament. We will 
not ask for it from others. We have not to 
get this demand complied with by petition- 
ing France. The Allies may be there, 
we have not to petition them. The petition 
is to be made to the English people, 
to the English Parliament. This 
state (of things) is to be placed before 
them: We have to do whatever may be 


required for this, If you carry on such 
an effort now for 5 or "29 years, you 
-will-never fail to obtain its fruit. More- 


over, such a time has now arrived on 
account of. the war that is now going on 
that some such effort must be made as will 
increase the value of India, India’s bravery, 
India’s courage, and India’s stability. If 
the fact that they themselves are making 
this effort comes to the notice of Govern- 
‘ment, then there is hope of our demand 
soon proving fruitful. I have, therefore, 
purposely brought this subject before you. 
The subject is being discussed elsewhere 
also. The League which we have established 
for this purpose is such that I myself 
‘or some one else will have occasion to 
‘place the subject {before the people) at 
‘every place, if-not to-day some days after- 
wards, for carrying on this work, Let this 
‘subject be always discussed by you, always 
think about it, get its usefulness explained, 
and carefuly consider how much of loyalty 
(and) how much of disloyalty is in it, This 
is what I tell you on the present occasion. 


Though what I have to say may be much trary} to you. You have called me here, e 


INDIAN OASES, 


“may not be benefited by it. 


819 


more than this, still I have told you its sub. 
stance in a brief manner, If the consideration 
of this be begun among you, ebe begun 
in Maharashtra, be begun in India, therm 
some day or other this work will succeed; 
and even if this matter lies in God’s hands, 
still it is necessary. I admit that it does 
not lie in our hands, “But the effect of 
action (lit. karma) cannot fail to take place in 
this world. The effect of action may not 
be obtained so soon as I say, may not 
be obtained before my eyes, perhaps I 
But this action 
must have its fruit (cheers). According 
to the law of action, when a certain action 
is done, another results from it, (and) a 
third one results out of that. Such succession 
goes on. Time will be required, there 
will be delay. But do we ask at all that 
we shonld have moksha before our eyes? 
Again do we ask for it with the thought 
that we should have it at the hands of 
a certain person? Only just now a Resolu- 
tion was passed in our Conference (that) 
the parties of Moderates and Nationalists 
are not wanted. That is to say, it is 
the same to us to whomsoever swarajya 
is given. There is no objection even (if 
powers) be given to your sepoy to-morrow. 
You may say, how will the sepoy exercise 
such a great power? The sepoy is to die 
some day or other and then we will 
see (cheers). We want rights. We want a 
certain sort of arrangement giving happiness. 
We will get it. Our children will get 
it. Make the effort that is to be made. Be 
ready to do this work with the thought 
that if belongs to you. I am sure that 
by the grace of God your next genera- 
tion will not fail to obtain the fruit of 
this work, though it may not be obtained 
in your lifetime (cheers). 
Lecture of 31st May 1916. 

GENTLEMEN, before saying a few words 
to you it is my first duty to thank you very 
much. Itis my first duty to thank you for 
the honour you have done to me by aalling 
me here (Ahmednagar) and for the address 
you have presented to me. Whatever the 
motive with which you have conferred the 
honour upon me, the few words, which [ 
have now to tell you, relate to my work. 
Perhaps this may appear strange (lit. con- 
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and (if) I make a statement abont my 
own work before you, that would be a 
sort of impwopriety. Should you think that 
Mr. Tilak came here and told people his 
own things, (I say) I do not hesitate at 
all to tell them at this place, since the 
things which I have to tell. you are of 
as great an advantage to you as they are 
to me. Till now controversies and discussions 
about the state of our country have taken 
place in various ways and at various 
places. What is beneficial to the people 


in general? Many things are beneficial, 


Religion, which relates to the other world, 
is beneficial, Similarly, morality too is 
beneficial. Provision for one’s maintenance 
is beneficial. Our trade should expand, 
the population should increase, there should 
be plenty and that plenty should safely fall 
into our hands—all these things are desired 
by men. Butit is not possible to discuss 
all thesethings in the short time allowed 
to me. I will, therefore, say a few words 
before you about such of the above things 
as are important and are considered im- 
portant by thousands of people (and) about 
a subject which is now discussed on all 
sides. This subject is swaragya (cheers). 
Those things which relate to our homes we 
do authoritatively in our homes. If I desire 
to do such and sucha thing, if it be merely a 
private one, I have not to ask any one abont 
it, nor to take anybody’s permission nor is it 
necessary to consult any one else. That is 
not the case in public matters. Asis our 
own good, justso is the good of all people. 
If we consider how people would begin to 
live welland how they would attain a con- 
dition of progressive improvement we shal] 
see that, whatever things we take (for son- 
sideration), we are handicapped in consequence 
of there being no anthority in our hands, 
If arailway is to be constructed from one 
place to another, that is not under our 
contro], -As for trade, I might talk much 
about giving encouragement to such and 
such-an industry, but it is not wholly in our 
power to acquire knowledge of that industry 
at the place where it is carried on, to lessen 
the trade of those people in this country and 
increase aur own trade, Whatever thing 


we way take it is the same with it. We 
cannot stop (the sale of) liquor. There. are 
also some -things which are not wanted 


by us cr by our Government but the course 


. 
. 


INDIAN OASES. 


, Tha 


[1917 


of the general administration is such that 
it is not in our power to make any change 
—the slightest change~-in it. We bave till 
now made many complaints and Govern- 
ment have heard them; but what is the 
root of all the complaints? What things come 
in the way of improving our condition as we 
desire (and) what is our diffisulty——this has 
been considered for about fifty years past, and 
many wise people have, after considering 
this thing, discovered one cause of this, 
which is that our people bave no authority 
in their hands. Ina public matters, different: 
(lit. many) people have different opinions. 
Some say ‘Do you not possess authdrity? 
Do not drink liquor, and (all) is done’. 
advice is good (lit. sweet) indeed, 
but stepping all the poople (from drinking 
liquor) cannot be doues by mere advise, 
This requires some authority. . He who has 
not got that authority in his bands cannot 
do that work. Aud if it had been pos- 
sible to do the work by mere advise, then 
we would not have wanted a king. Govern- 
ment (administration) has come into 
existence for giving effect to the things de- 
sired by a large number of people. And 
as that Government is not in our hands, ` 
if anything is desired by thousands of you 
but not by those who control the administra- 
tion, that thing’ can never be accomplished. 
I had come here on a former occasion. 
What about the famine administration (of 
that time)? When (lit. on which day) 
Government came to know that the weavers 
sustained great loss during famine, some 
steps were taken abont it. We have lost 
our trade. The business of com‘nission 
agency used to be carried on formerly; 
it ig not that commission agency (business) 
did not exist before, nor that it does not 
exist now. ‘he business of the agents is ` 
carried on at present. ‘The difference is 
that while at that time you were the 
commission agents of our trade, you have 
(now) become the commission agents of the 
business men of England. You buy cotton 
here and send it to England and when the 
cloth made from it in England arrives, 
you buy it on commission and sell it to. 
us. The business of commission agency has 
ramained, but what has happened in if is 
that the protit which this country derived 
from it, is losi (ta us) and goes to the 
English. The thing (is) thet the men and 
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the business are the same (as before) but 
owing to a change in the ruling power, we 
cannot do some things, Such has become 
(the condition) that such things as would 
be beneficial to the country cannot be car- 
ried out. At first, we thought that since 
the English Government was as a matter 
of fact alien, (and) there was no sedition 
in culling them so, there would be no sedi- 
tion whatever nor any (other) offence in 
calling (alien) those things which are alien. 
What is the result of alienness? The 
difference between aliens and ns is that the 
aliens’ point of view is alien, thair thoughts 
are alien, and their general condnet is such 
that their minds are not inclined to par- 
ticularly benefit those people to whom they 
are aliens. The Muhammadan kings who 
raled here at Ahmednagar (I do not call 
Muhammadans aliens) came to and lived 
in this country and at least desired that 
local industries should thrive. The religion 
may be different. The children of him 
who wishes fo live in India, (also) wish 
to live in India. Let them remain. Those 
are not aliens who desire to do good to 
those children, to that man, and other 
inhabitants of India. By alien I do not 
mean alien in religion. He whodoes what 
is beneficial to the people of this country, 
be he a Muhammadan or an Englishman, 
is nob alien. ‘Alienness’ has to do with 
interests, Alienness is certainly not con- 
cerned with white and black skin. Alien- 
ness is notconcerned with religion, Alien- 
ness is not concerned with trade and: pro- 
fession. I do not consider him an alier 
who wishes to make an arrangement whereby 
that country in which he has to live, his 
children have to live and his future genera- 
tions have to live, may see good days and 
be benefited. He may not perhaps go with 
me to the same temple to pray to God, 
perhaps there may “be no intermarriage and 
interdining between him and me. 
are minor questions. But if a man is 
exerting himself for the good of India, and 
takes measures in that direction, I do not 
consider him an alien. The Government 
is alien. At first I thought that there was 
nothing particular in this. The Peishwa’s 
rule. passed away, and the Muhammadan 
rule passed away, (the country) came into 
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nation may become, eminent, be benefited, 
rise, and become the equal of other nations. 
That king who does this duty is not alien, 
He is to be considered alien, who does not 
do this duty, but looks only to his own 
benefit, to the benefit of his own race, and 
to the benefit of his original country. If 
anybody has charged this Government with 
being alien, he has done so in the above 
sense. How then is this sentiment (of alieu- 
ness) to disappear? At first hundreds of 
questions arose. Agricnltrral assessment 
then increased, the Forest Department was 
organised in aà particular manner, the Abkari 
Department was organised in a particular 
manner—-about all these things we have been 
constantly complaining to Government for 
the past 20 or 25 years. (But) no arrange- 
ments about the different departments, the 
different professions, the different trades 
and the difterent industries were made 
(accordingly). This is the chief questior. 
of the past fifty years. While looking out 
for a cause of this, we at first believed 
that when we informed this Government of 
it; it would at once proceed to do as we 
desired. The Government is alien. It does 
not know (the facts). When five or ten of 
our prominent men assembling together tell 
Government, the latter will understand it. 
It being alien, it cannot understand it, 
As soou as the Government is informed 
of this, it is so generous minded and wise 
that if will listen to what you have to 
say and redress (the grievances). Such was 
our belief. But the policy (lit. conduct) of 
Government during the last fifty years has 
been the cause of the removal of this belief. 
However much you may clamour, however 
much you may agitate, whatever the number 
of grounds you may show, its sight is so 
affected as not to see the figures drawn 
from its own reports and set before it. 
The same arguments and the same grounds 
do not meet with its approval. If we 
say anything to it, it sticks only to what may 
be adverse to ourstatement. Perhaps some- 
one may come and tell you that there is 
nothing to wonder at inthis. Whether the 
Muhammadans or the Hindus or the Peish- 
was or the Emperors of Nagar may have been 
(lit. may be) your rulers, those kingdoms: have 
been broken up and now therule of the 


the possession of the English, but the king’s . English has been established. Of course those 
duty is to do all those things whereby the’ people do just whatis beneficial to them, 
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‘Why then do you complain about them? This 
is‘sure to happen. Such is the opinion of 
several people. This your outcry only becomes 
the cause of giving pain to Government and 
ina manner disturbing its mind. For this 
reason do not raise this outery and accept 
quietly what if may give. Accept gladly what 
little (lit. quarter of bread) it may give and 
thank if. Such is the opinion of several 
people. I donot approve of this opinion. 
My opinion is that whatever be the Govern- 
ment, whether British or any other, it has, 
as Government, a sort of duty to perform. 
Government has a sort of religious duty to 
perform; a sort of responsibility lies on its 
shoulders. I say that whena Government 
evades this responsibility it is no Government 
at all. Government possesses authority. All 
the power possessed by Government, be it 
| acquired by it by fighting or be it conferred 
(upon it) by the people. Still Government 
has a duty (to perform). As we have a 
duty, so those who are called Government 
have also a duty. They must do certain 
things.’ The Government has already admit- 
ted certain duties. Does not Government do 
such works as constructing roads, establishing 
post offices and telegraphs? It does. If 
to-morrow some one were to say: If Qovern- 
ment does not construct roads, it is its 
pleasure. It may construct them if it likes, 
“but not if it does not like’, then all of you 
who are assembled here will find fault with 
him saying: ‘If these things are not to be 
done (by Government), why do we pay taxes? 
If the Government will not utilise for the 
people’s convenience the taxes levied from 
us, it has no authority to take any taxes 
whatever from us. Government take these 
for our’benefit.’ When any persons argue 
before you that the Government is good, 
what do they show? The questionis always 
asked. This our Government has constructed 
roads, made railways, established telegraphs 
and post offices—are not these conveniences 
made for you? Why do you then raise an 
outory against Government? I donot say 
that these things have not been done, but 
that’ those that have been done are not 
sufficient. These things have been done, 
done well (and) have been done better by 
the British Government than they would 
ehave been done by the former Governments 
—this is an honour to them. But shopld we 
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not tell (it to do) those things which it 
does not do? But that is nota real Govern- 
mont which consideres itself insulted when 
told of those things which have not been 
done and a desire to do which is not apparent 
even now, which does not direst its attention 
to them though told in many ways, and which 
thinks that we should not tell those things 
to it. What then is meant by a real Govern- 
ment? This must be considered a little. 
There is a vast difference between the present 
system and the old system. At present an 
effort is being made to create a sort of 
erroneons conception. Neither the Collector 
nor the civilians arriving (here), who are 
called the bureaucracy in English, are 
Government. A Police sepoy is not Govern- 
ment. It does not constitute any sedition 
whatever to say, ‘Do something if itean be 
done while maintaining the British rule which. 
is over our country, without harm being done 
to that rule and without weakening’ it. We 
want the rule of the English which is over 
us. Butwedo not want these intervening 
middlemen (lit. keepers of granaries) (cheers), 
The grain belongs to the master, the provi- 
sions belong to the master. But remove the 
intervening middleman’s achingbelly, and 
confer those powers upon the people so that 
they may duly look to their domestic affairs. 
We ask for swarajya of this kind. This 
swarajya does not mean that the English 
Government should be ‘removed, the Em- 
peror’s rule should be removed and the rule 
of some one of our (Native) States (should 
be established in its place). The meaning 
of swarajya- is that explained by Mr. 
Khaparde at Belgaum, viz., we want to 
remove the priest of the deity. The deities 
are to be retained. These priests are not 
wanted. We say appoint other priesta 
from amongst us. These intervening Collec- 
tors, Commissioners and other people are 
not wanted. Who at present exercises rule 
over you? The Emperor does not come and 
exercise it. He isin England. If some facts 
were communicated to him, if is his wish 
that good should be done to you. Why 
then is not good done to you? Hence we do 
not want these priests (cheers), Those 
people are clever. You say, that no priest is 
wanted, They will say, We have passed 
examinations: We do many things,’ All 


* these things are true. But their attention 
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i is directed more to the remuneration belong- 
ing to the priest. Hence this priestly office 
should remain in our hands. The -position 
of the Badwas of Pandharpur and these 
(people) is the same (cheers). Will there 
be any loss to the Emperor if the said: priest- 
ly office does not remain in the hands of 
the bureaucracy who are endeavouring to 
retain it? There will be -noné. Some will 
say that the English people belong to ‘the 
Emperor’s race. But after we have become 
the Emperor’s subjects he ‘does not make any 
distinction between the English subjects and 
the black subjects. He does not wish to 
make it. The meaning of the word swaranya 
is Municipal Local Self-Government. But 
that is a farce. It is not sufficient. When 
an order comes from the Collector, you have 
to obey it. He (Collector) has power to 
meddle. He has power to call the 
President. and tell him to do such and 
such a thing. Ifthe President does not do 
it, (the Collector) has ' power to - remove 
him. Then where is the swarayya? (cheers). 
The meaning of swaranya (as stated) 
above is retention of our Emperor and the. 
rule of the English people, and the full 
possession by the people of the authority 
to manage the remaining affairs. This is 
the definition of swarajya. What we ask 
for’ is not that the authority of the 
English should be lessened, ‘nor that the 
English ` Government should: go away and 
the German Government should’ come in 
its place. On. the contrary, the present 
war, has proved and the whole ‘world has 


seen that it is not. our wish that the 
German Government should come here. 
Nay, in order that the rule- of this 


Government should remain here permanently, 
thousauds of our people are to-day sacrific- 
ing their lives in the” most distant and 
cold climes (hear, hear, cheers). What 
is left then? If in order that this rule 
Way remain and that this rule should 
not go away and the rule of the German 
people should’ not come in its place, we 
pay money—be it according to our means— 
though we are not as wealthy as the 
English, According to our ability, our 
fighting men are going (there) and sacrific- 
ing their lives and in this way exerting 
themselves. France, Germany and (lit. or) 
other nations are commending and applaud," 
ing them (cheers, hear, hear).- By shedding 


INDIAN OASES, 


822 


t 


our blood we have proved our desire that 
our loyalty to the Englishe Government 
should be of this kind (hear, hear and 


‘sheers). I do not think that any man 


can adduce stronger evidence than this in 
his favour. Thus to-day it is an undoubted 
fact that we want here the rule of the 
English alone and accordingly we are 
exerting ourselves. If such is the state 
of things, why should not these interven- 
ing people who have been appointed be 
removed and why should we not get the 
rights possessed by the people in other 
places within the British Empire? We 
are notinferior to them in point of bravery 
and education, we possess ability. Such 
being the case, why should we not get the 
rights? Why should the Emperor make 
a distinction between his black and white 
subjects? Who has given such advice to 
the Emperor? ‘The peculiar feature of the 
British constitution (lit. rule) is that the 
Emperor acts on the advice of the people. 
Why should the ministers give him such 
advice? At present those who possess power, 
¢.e, the bureaucracy are white. When a 
black man goes among them he too 
becomes like them. Under the present 


system, if a native on his arrival from 
England after passing examination be 
appointed to be a Collector, he after 


going among them becomes just like them. 
Do not think that I am speaking only about 
the whites. Wedo not want this system. 
What does it matter if a manor two goes 
among them? He cannot do anything in 
particular. Therefore, this system must be 
done away with. We would not be satisfied 
by the appointment of one or two persons. 
Let that be. Who introduced the system? 
The Emperor did not introduce it. The 
Queen’s proclamation as promulgated is of 
one sort {lit. on ore side) and the present 
system is of another sort (lit. on one side), 
At present itis not at all left in our hands 
to bring about our own good. Were we to 
think that encouragement should be given to 
swadesht gcods by imposing duty on certain 
imported foreign goods that is not in our 
hands. Were we to think of starting such 
and such industries required in the country 
(or) of importing paid teachers from foreign 
countries, that thing is not in our hands, 
What a small thing this is. It is necessary 
that all people should know reading and 
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writing. - Whether a man be a Muhammadan 
or ‘of any ` (ether) religion or of any caste, 
ha ought to knowa little of reading and 
writing. - This thing is now acknowledged 
hy all people throughout the world. There 
is now no doubt abont this. By knowing 
reading and writing aman derives at least 
some benefit. No one requires to be told of 
this anew. Then why is not that thing 
done. here? Because there is no money. 
Who- gives this exeuse? This exense is 
giyen by the bureaucracy. Their pay is 
Rs, 2,500 and if it isto be raised to Rs. 3,009, 
then there is meney. The same was the 
ease with pxchange compensation. When 
the priee of- tha. rupees or (silver) fell, 
six crores of rupees were brought ‘ont 
by- Government on account of exchange. 
At..that time money was found. Unless 
you have authority in your hands these 
things . which are taking place cannot 
be got over. There is :no money for 
education, but (lit, and) there is money 
to pay a dex: of Rs. 2,500 to the Col- 
lestor. er 

si Moveovar' Ghee ‘present 
bnreanoracy does not consider that thing from 
the point of view from which we wonld 
consider it-if authority were to come into 
our hands, At first we were told that 
money should be spent on education, When 
people begin to know how to read and 
write, the number of - offences committed 
falls by thousands, they carry on their 
dealings well; they understand what is of 
advantage and what js of disadvantage 
to them. When people become (fit) in 
this manner an officer of Rs. 2,500 will 
not be necessary to govern them. One of 
Rs. 500 wil) do, and weshall be able to 
spend Rs. 2,000 on education. In no (other) 
country are there so highly paid officers at 
present, The Viceroy who comes to govern 
Tndia gets Rs. 20,000 a month, while the 
Prime Minister of England gets Rs. 5,090. 
He who remaining in England manages the 
affairs of the whole Hmpire gets Rs. 5,000 
while he who carries on the administration 
of India here gets Rs. 20,000. Why so? 
There is no answer to this. This (is so) 
becanse this thing is managed at the cost 
of others (lit, direct) (cheers), This is India. 
Go.andeat, If any-shop belonging to (other) 
peotle is. made over to you for management, 
yan. will pay. the employee a salary of Rs, 100 


. INDIAN. OASES. 


[1917 


if he belongs to your community or castes 
while you would pay him a pay of Rs. 50 
in your own shop, In this way the present 
arrangement is being carried an. We are not 
at all benefited by this arrangement. Thus 
it is not the case that these things have come 
to our notice for the first time. It 
is fifty years since the things came to our 
notice. When the National Congress was 
held at Caleutta in 1903, Mr. Dadabhat 
Nooroji (cheers) stated this distinctly. He 
gave it as his fifty years’ experience that 
for counteracting this present irregularity 
and the sort of injustice that is taking 
place in India, there is no other remedy 
than that the power shonld pass into the 
people’s hands. He called it self-Govern- 
ment. And in the hands of the people. 
We must decide upon the arrangement a3 
regards what is to be done in our homes, 
what is to be done in our yillages, what 
is to be done in our country and what is 
to be ‘done in our Presidency. If we de» 
oide about this, it will be done at a small 
cost, it will be done well, and our decision 
as regards in what matter we should expend 
more money, and in what matter less, will be 
more beneficial to the people. The bureaucracy 
says that we do not possess knowledge, 
(as if) they alone possess it. Their first 
lookout is to see how their pay will be ` 
secure. When money comes into the 
treasury the expense on account of their pay 
must be first defrayed. Their military ex- 
penditure must be first defrayed. They must 
be first fully provided for. If money remains 
after this, itis to be applied to education. 
They do not say that education is not wanted. 
Education is nota bad thing in their eye. 
But the people are to be educated and their 
(other) conyeniences are, if possible, to be 
lookeG to after all (the above) expenditure is 
defrayed. This is to be thought of afterwards. 
We shall first consider whether (you conld) 
manage things or not if power were to come 
into your hands, If you think that more 
pay has to be paid to these people, then 
reduce it and tell them that they will have 
to do the work for the country. When all 
these things will be considered in this 
manner, we shall have in our hands the 
opportunity of bringing about those things 
which it is desirable to bring about. This 
fs mere speculation (lit. consideration), 
Where is your difficulty? There iss come 
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mon saying in Marathi: A certain man 
asked . three questions. Why (lit. where) 
does the horse become restive, why did 
betel-leaves rot—the story occurs in the third 
book: it was there formerly, I do not know 
whether it is there now.—He gave a single 
answer to two or three such questions, which 
is, owing to not’turning,’ Similarly, (why) 
is (not) the consumption of liquor reduced 
in our Presidency, why are the people subject- 
ed to zulum in forests, whyis money not 
available for educationP—-All these (ques- 
tions) have one answer, and it is this: 
‘Because you have no power in your hands’ 
(cheers). And as long as this power will 
not come into your hands, so long there will 
also be no dawn of your good fortune, 
Whoever may be the Emperor, we speak not 
anything about him. But we must do those 
things which relate to business, trade, re- 
ligion and society, Unless the power of doing 
those things comes partially into our hands 
—-in the end it must come fully—unless it 
comes fully into our hands, it is impossible 
for us to see a time of plenty, the dawn of 
good fortune, advantage or prosperity, 
Water cannot be drunk with others’ mouths. 
We ourselves have to drink it. Similar is 
the present arrangement (that of drinking 
with others’ mouths). We ourselves must 
draw our water—the water of our well— 
and drink it. If that well belongs to 
Government, a tax of a rupee per month 
may, if necessary, be paid. Bnb we want 
power. There are no means of salvation for 
us unless we have it in our possession, This 
principle of politics is almost settled—proved 
—from the point of view of history, morality 
and social science. Now (lit. then) you may 
ask why it was not told to you for so many 
days. I have to say a few words about this. 
That power should come into our hands or 
tbe time of its coming intoour hands is 
approaching (lit. beginning to be seen). Up 
till now the generality of people in England 
thought cf deriving as much profit from 
India as possible (and that) India was a sort 
of burden to them. The people in England 
used to think that tke thirty crores of people in 
India would overthrow theirrule some time 
or other, (that) they should be. disarmed 
(and that) they must be kept in slavery and 
under contro] as much as possible, But that 
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war which is now going on in Europe, it has 
begun to be thought that unless,all the many 
parts of the British Empire unite togethgr, 
that Empire would not attain as mnch 
strength as it should. It has so happened 
now that a consciousness has been awakened 
in them that they stand in need of aid from 
other countries called Colonies belonging to 
them—Australia, Canada, (and) New 
Zealand, which are inhabited by Sahebs. 
If you take advantage of this awakened 
consciousness, you too have this opportunity 
of acquiring some rights. Noone tells you 
to obtain these rights by the use of the 
sword. But to-day the nation’s mind has 
undergone a change. India can give somé 
help to England. If India be happy Eng- 
land too will acquire a sort of glory, a sort 
of strength and a sort of greatness. This 
consciousness has been awakened in England. 
If no advantage is taken of this awakened 
consciousness at this time, such an opportunity 
will not occur again. The bureaucracy 
considers this to be bad. Who will be the 
loser in this? Not the Emperor, but the 
bureaucracy. They, therefore, consider this 
thing to be bad and they are now telling (lit. 
advising) us that we are not fit for swarajye, 
and that, therefore, they have come here, 
As if there was no swarajya anywhere in 
India when they were not here! We all 
were barbarians and ready to cut each other's 
throats. There was no system of administra- 
tion under the Peishwa’s regime. There was 
no system of administration under Makam- 
madan regime. We were not able to carry 
on State administration, we were not able 
to construct roads. Wedid not know how 
the people might be happy. Nana Pharnavis 
was a fool, Malik Amber was a fool, Akbar 
and Aurangzeb were fools, Therefore these 


‘people have come here for your good and yon 


are still childern (laughter). let us admit 
fora moment also that you are children, 
When are you now to become grown up? In 
law when one attains his 21st year one is con- 
sidered to be grown up. Though these 
(people) ‘have ruled over us for fifty years 
we have not been able to become grown up. 
What then did they do for fifty years? 
If the people of India were children whose 
duty was it to educate (lit. make wise) 
them? It was their duty. They were the 


condition is now changed. Owing to the > rulers. I go so far as to say that they’ 
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have not: done this duty—hence not only 
are we- children, - but they are unfit to rule 
(Sheers). This | alone is good that those 
people who cou'd not: improve (the condi- 
tion of) their subjects during fifty years should 
give up their power and make if over to 
others. If there be a manager of your 
shop and if he performed the duty of 
munim for fifty years, but there was only 
loss continuously for fifty years, what would 
you tell hin? Sir, give up your place and 


go away. We shall look to our own 
management, ` Another may be. of a lower 
grade. Thongh he may be less clever, he 


will at least know that in managing a shop 
there should at least be no loss.- This at 
least he must know. What (those) people 
tell us, wiz, that we have not become fit, 
proceeds from selfishness. If what they say 
be true, it is- in a-way disgraceful to them. 
They are being proved to be, -unfit, And 
if it be false, they are selfish. We can 
draw no other conclusion from this than 


the above. What is meant by ‘we are 
unfit’? What is the matter with us? Our 
Municipal management is tolerated; if 


some one comes from England after passing 
examination and becomes a Collector that 
is tolerated. They discharge (their) duties 
and Government commends them. But 
when the rights of swarajya are to be 
given to the people, to tell all people, 
crores of people, plainly that they are unfit 
{lit to give a certificate of unfitness) is 
to make an exhibition of one’s own unfitness 
(cheers). Besides this objections of many 
other sorts. are taken against suarajya, In 
the first place, I have already said that 
they unhesitatingly (lit. ab once) decide 
that the. whole nation is unfit, ‘If we say 
(‘hold an examination, ’) no. examination 
too is held. ‘Unfit, ant) what does it 
mean? . Sef your men to work and set our 
men also to work, See whether they do 
or do not -work properly. No opportunity 
to. work is- given and (yet we) are called 
unfit. .Are even those, who have been 
given. an opportunity, found unfit? There 
‘are members in the Legislative Council, 
are they unfit? Have they ever called them- 
selves unfit? Have you ever called them 
(unfit)? No. -What does then ‘unfit’ mean? 
-° You do not mean to. give. In.order to say, 
there is not battermilk, is deceit necessary? 
e To-day being. Sunday, there is no bnt- 
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termilk.—sueh is the shuffling that is going 
on now. I want to ask you whether you 
‘without allowing that shuffling are pre- 
pared or not to make a resolute demand. 


If you are not prepared to ask, if you 
do not make urgent  solicitiation abont 
this,—if you throw away the present 


opportunity—~such an opportunity will’ not 
come again for 100 years. Therefore, you 
must be prepared. I know that if after 
being prepared we spoke a little forcibly, 
some Police sepoy may say ʻO you’: (this) 
is not unlikely. But if must be put, up 
with. There isno help for it. We have 
no power in our hands. We cannot say 
to the Police sepoy, ‘you are a fool, go 


back.” He obeys the Police Inspectcr’s 
order. But I can tell you that if yon, 
people of all castes and religions, become 


united and at this time make this demand 
of Government resolutely and unitedly, press 
(it) earnestly, be prepared to bear any 
expense that may be necessary for this, 
(and) proclaim rot only to Government but 
to the whole world that unless your demand 
be granted you would not be satisied nor 
yemain contented,—if you possess so much 
resoluteness, I am sure that by the grace 
of God you will not fail to have the demand 
granted fo you pretty soon. (This) will be 
(lit. is) the fruit of your resoluteness. 
Whether in religion or in politics, resoluteness 
is required and that resoluteness of mind 
does not come without courage. It will not 
doto say, ‘How will it be?’ Whether good 
or evil may result, we want this very dhing. 
We will ask for this very thing. For this 
we will collect money and undergo any 
expenditure or exertions that may be 
necessary, and we will not stop this agita- 
tion till this our demand is satisfied, If 
this work is not completed within our life- 
time, our children also will keep up this 
same agitation. When there ig such devo- 
tion for this work, only then fruit will 
be (lit. is) obtained. Without devotion, no 
fruit is obtained from God, from King, in 
this world (or) in the feet world. If you 
do not possess this devotion, no fruit will 
be obtained though strenuous exertions be 
made in this manner. First, devotion is 
required. (Both) rich and poor must possess 
devotion., The poor must ‘help in’their own 
sway, the rich must help id their own way: 
Those who possess intelligence must help 
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‘by means of intelligence. Every man 
“must bear this thing constantly in mind. 
‘If you do not bear this (lit. such) thing 
constantly in mind, if you do not prepare 
yourself to make exertions, then it will be 
sheer folly to blame others far the failure. 
Perhaps the word folly may have been 
disliked (by you). I uttered it in the heat 
‘(of speaking). But my firm belief is that 
- we have not. yet begun to make efforts as 
strenuously, as earnestly and as devotedly, 
as we should have. If a Saheb were to 
‘ask (lit. tell) whether there would be con- 


' . fusion or not if powers were given to us, 


‘we say yes, yes. We have no men! The 
‘men are nob prepared! And then we laugh 
at the Saheb in our house; we must laugh 
there (cheers) (laughter). It will not do 
to laugh in our house. The reply must be 
given just to his face. We must be pre- 
‘pared to maintain the tbings which we 
consider to be true and tell them to the 
‘people, to the officers, and even to the 
Emperor. On the day on which you will 
he ready (to do this)—particularly in these 
days after the war is over—the adminis- 
‘tration shall have to be changed in 
some respects at least. If the adminis- 
tration be like the presert, England cannot 
grant any authority among European 
nations. At present England is the most 
‘powerful of all. The. English Government 
is the most powerful, but to keep it so, 
change must necessarily be made in the 
present administration. As a matter of fact 
‘they say, make that change’, India does 
mot say that the change should be made. 
‘Some defects or others are found there- 
in. I stood up to day; another will stand 
to-morrow and say that your good does not 
lie in this. The arrangement which exists 
at present is itself good. There is the be- 
nign Government. The bureaucracy is wise. 
Therefore, if you act in accordance with 
their principles, that would be well. If 
you wish to remain slaves, do so. No one 
says, do not. What is the use of giving 
advice to him hundreds of times 
who likes slavery ? He who is willing to 
remain in slavery may do so freely. But 
this is not the condition of citizens. This 
is not the condition of traders (lit. this 
oondition does not apply to traders). This, 
is not the condition of ‘intelligent peaple 
This is not the condition of people of any 
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religion such as Musulmays, etc. It is 
not the case that it applies only to pne 
class, only to Muhammadan merchants. The 
thing which I am going to tell is not 
for Musalmans, for Hindus, nor for traders. 
It applies to all. There is only one 
medicine for all people. That medicine 
is power: take (it) in your possession. 
When it comes into your possession, if 
there be any disputes between you and 
us, we would be able tosettle them. After the 
power has come into our hands, there 
to settle them. If 
there be any difference of opinion in re- 
ligious beliefs, that too. we will remove. 
‘We want power for this. We want power 
to settle disputes. [t is not wanted for 
increasing them. Aliens do not know as much 
as we do what we have to do for our 
country.” Their point of view is different. 
Hence, British Government being maintained 
at the bead, one and the same Emperor will 
rule over India as he does over the British 
Empire. But introduce here an arrange- 
ment similar to that in other Colonies. 
There, in those Colonies, they have got 
in their own hands all the power, the right 
of ownership, (and) the power to make 
laws. That does not affect the Emperor, 
There is no attempt to overthrow the 
British Gevernment. But this ig an at- 
temptto make the British rule more pleasing 
to the people. Some people will lose their 
means of maintenance, that is not denied. 
‘We do not think that the Emperor hag re- 
served India for those people. The present 
arrangement has come into existence for 
some reason. It must go away. The Emperor 
ought to give powers into the hands of the 
people, and without making any distinction 
between Indian and British subjects, between 
the white and the black subjects. As they 
are the Emperor’ subjects, so are we {oo his 
subjects. We must become as happy as 
they. The thing which some wise, learned 
and thoughtful: people have now decided 
to be the key of all these, is swarajya, 
The time for it has now urrived. Ihave 
éxplained to you the meaning of it. I 
have told you how its time has come, But 
though all (things) may exist, your resolute- 
ness is the final thing. The opportunity (lit, 
time) which has come will be lost, Though 
the . arrangement of which 1 speak ha 
in contemplation, you will not «get it 
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There must be resolnteness on your part. 
Fortunately #he thing about its acquisi- 
tiot is that an agitation of this kind has 
now bagun. Recently we have established 
at Belgaum an institution to work for 
swarajya, An institution has been established 
in Madras. This subject is already before 
the Congress and it will dispose of ib one 
way or the other, But though the several 
Provinces make their arrangements and 
render help to them, at least (you) must 


show so much conrage that if some 
one—the Collector, Commissioner, eta, — 
were to ask what do you want ?’ (he 


shonld be told) ‘We want power, there 
must be power in our hands’, Government 
servants should be considered to be people’s 
servants, Do not think that when in future 
power comes into your hands, you are not to 
entertain Knaropeans as servants. [f he can 
work well, we shall keep him and we 
shall pay him ‚what we may think proper. 
But he must be our servant, we are not 
his servants. If we entertain this desire 
and make efforts for it, then this thing 
is capable of accomplishment. For this give 
the help that may be required. Be prepared 
to render such assistance as may be 
required to those who may come to speak 
to us in connection with this. And when 
you are thus prepared—-people of different 
places, not only of Bombay, Poona, Nagar, 
but also of Bengal, Madras, etc.—if people of 
all places be prepared, this thing is feasible, 
To accomplish it, to accomplish it soon, begin 
to work for it. Having told this much to 
you, and expressing a hope that the time for 
India soon to see some fruit or other in 
accordance with the above will arrive, and 
‘asking your forgiveness for any mistakes I 
may have committed in my lecture or for 
any taunting words that 1 may have uttered 
respecting you, I thank you heartily. 
(Cheers.) 
Lecture of lst June 1916. 

I had thonght that I would probably not 
have to deliver another lecture after the one 
delivered here yesterday. On that occasion 
I haye already told as many of the two or 
fonr common things abont swarajya as could 
be told within an hour. But this subject is 
such a one that, not only one, but even ten 
dectures on it will not suffice. Therefore, 
Į am to-day going to speak again abont 
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two more things about swarajya which were 
not told yesterday, in sucha way that the 
very same subject would be made more clear, 
would be better understood and the people’s 
ideas (about it) would be more distinct. My 
general opinion is that what reforms we want 
are reforms relating to swarajya, You may 
perhaps know the story (lit, maxim) about the 
old woman. It is to the following effect: 
That old woman, after the deity had been 
propitiated, considered as to what she- should 
ask, and prayed for the following boon: 
The deity shonld give me such a boon 
that I would actually see my grandsons. 
dining in the dishes of gold, that is to say, 
she should remain alive till that time, that 
she shonld have a son, that he should earn 
wealth, ete., etc. In this small boon the 
whole object is included. Similar is the 
case of swarajya. If we do not get sirarajya, 
there will be no industrial progress, if we 
do not get swarajya there will be no pos» 
sibility of having any kind of education use- 
ful to the nation, either primary or higher. 
If we do not get swarajya, it will not do 
merely to advance female education or 
secure industrial reform or social reform. 
All these are parts of swarajya. Power 
Where there is power 
there is wisdom. Wisdom is not separate 
from power. If it be, it becomes useless, 
In no nation this proposition is required 
to be made particularly clear. But it is 
required to be explained in a particular 
manner to our people. The reason of this 
ig that there is no swarajya in our country. 
Some people raise this objection against 
our party: Why do you not effect sosial 
reform? This is said not by us but by 
those who do not mean to give rights of 
swarajya to us, but wish to transfer the 
train of our agitation from one track to 
another. There are many people who have 
effected social reform among themselves, 
Sosial reform is thoroughly introduced in 
Burma. There is one religion. There the 
people are prepared for any thing. Their 
children marry any one they like. (But) 
that country is wholly immersed ina state 
of dependence. There is no spirit of 
nationality in respact of anything there. Thén, 
what is wanted? We are one nation. We 
have a duty to perform inthis world. We 
must get the rights which belong to man 
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by nature, we want freedom. We must have 
in our hands the right of carrying on our 
affairs. If you do not get these things, no 
‘reform would be fruitful for you. That 
is the root of all reforms. No power, uo 
wisdom. Mere book-learning is useless. If 
you believe that the people who have come to 
role over us are superior to us In intelligence 
and learning, such is not my own belief. We 
can show as much learning, as much covrage, 
as much ability as they. Perhaps they may 
not be apparent now, but they are in us. 
There are conjunctions in history as well as 
in astronomy. When the Muhammadan rule 
was declining, the Marathas had only rezent- 
ly risen. Afterwards, the English having 
set foot in this India, the whole power has 
passed into their possession, and their power 
is the cause of the admiration which we 
feel for them and the pride—be it true or 
false—which we feel for their ability. And 
when even a small portion at least of this 
power comes into your hands, then your 
wisdom will be of any use. Many things are 
now wanted by us. Our industries must be 
improved. But why was it stopped P Who 
stopped it ? l we begin to look out for 
the cause of this, (it will appear that) 
we did not stop this industrial reform, 
we did not stop this economic reform, In 
that nation, in which there is a way 
and there is liberty to rise and to show 
one’s ability, good qualties flourish. Where 
there is utter slavery and bondage, what 
qualities will be developed ? Nothing will 
happen exsept with the pleasure of the mas- 
ter, You will advance only as much as he 
will allow you. If you possess wisdom, 
when you assist some great officer and he 
commends you, then you think that you 
possess ability. This is a sort cf feeble- 
mindedness—want of spirit—and it has en- 
veloped the whole nation. Yon say ‘L cannot 
do it’. You never did it, no one gave you 
a sanad; even before it you makean outery 
that you cannot do such and such a thing. 
Saying so they take to some other path. 
In my opinion it is a great misfortune 
that, in our Maharashtra at least, some 
people should bring forward this excuse in 
the above manner and come in the way of 
_ the agitation which is carried on for the 
acquisition of the rights of swarajya. Have 
we not done these things? Think of this, 
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Maharashtra certainly possesses a «quality 
that can be utilized for thee nation. But 
at the present time we do not get an%p- 
portunity of making use of that quality. 
And our mind does not turn to some other 
thing, such as female education or this or 
that thing, (simply) beeause that opportunity 
is net given .to us (cheers). If any one 
else sees any danger in this, he may do 
it, but my mind eannot be convinced, has 
not been convinced, nor do I think that it 
will be convinced during the few years 
that are left (cheers). It is vain to speak 
of other subjects. At present our people 
are not endowed with heroism, courage and 
learning, when our women are educated 
their generation will become of that sort, but 
even that is to arise from our own seed 
(cheers). If any one has such a belief (as 
the above) that is wrong. I da not say 
that female education is not wanted, but 
when they tell us to turn to it, in order 
to stop this agitation on this side, then 
we say: this is a remedy to kill the 
nation. Lf you do not possess strength, if 
you have no pluck to acquire . anything, 
it is quite foolish to take an educated 
wife and say that the issue begotten of 
her would be of the above sort and that 
those our sons would make some exertions 
in order to discharge the obligation (under 
which they would be to us). (cheers), You 
must stand on your own legs. You must 
bring about these things. And you must 
first bring about the chief of those things. 
The experience of those who have made 
exertions for the past fifty years is that this 
swarajya is the key to all (things), And 
if this does not come into your hands, then 
Gif you say) ‘We shall effect this reform 
after making exertions (for) minor (reform)’. 
If you mean to effect (it thus) do so, I 
have no objection (toit). But that will not 
be helpful to this (swarajya), is not helpful 
to this course. And I am to speak again 
to-day on the same subject on which I spoke 
yesterday in accordance with the same opinion. 
Yesterday I told (yon) what swarajya means. 
By swarajya it is not meant that tne English 
should be driven away. It does not matter 
whoever may be the king. We have 
nothing to do with the king.. When we get 
our rights, that s sufficient. And whoever 
might be the king over (us), those rights 
$ 
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can be obtained. There is a King. in 
England. But have the English people 
rig&ts or not? The King of England is 
himself our Emperor. - Hence, if, while his 
kingly position is maintained -in England, 
the English people obtain rights of freedom, 
then what difficulty is there in our obtain- 
ing the rights. of British citizenship, ibe 
same King continuing to be Emperor in 
India? No diffculty of any sort remains. 
This dark imputation which is made, viz., 
that the agitation about Home Rule—swarajya 
-is seditious and in the belief of which as 
sedition a security of Rs. 2,000 was taken 
from Mrs. Annie Besant the other day— 
this imputation, this accusation, does not 
come from the Emperor, or from the sub- 
jects, but from the intervening granary- 
keepers (cheers). The duty which you 
have to do is that this administration must 
be changed. The King need not be changed. 
Unless the system—the arrangement—ac- 
cording to which the present administration 
is carried on is changed, every man in 
India will become more and more effeminate. 
have to perform is 
that. Such are the institutions of salvery. 
Some people say, what does it matter if 
there is slavery? Is it not that (they) at 
least give to eat? (They) do not (starve) 
any one to death. Even the 
birds get to eat. To get to eat is not 
the aim of man. . To feed the family is 
not the end’ of man. ‘Even a crow 
lives long and eats offerings.’ A  orow 
maintains. himself.. They have not to raise 
crops. They get every day cooked rice 
to eat. I do not consider it manliness 
(merely) to maintain oneself (and) fill the 
belly, to obey the commands of the King 
after accepting those posts which may be 
kept open within the limits-laid down by 
him (and). to maintain oneself according 
to his direction, This nature is common 
to beasts and men. If there is required 
the quality of manhood in man, then 
(it must te seen) whether there is any 
acope open for our intellect, our ability, 
our courage and boldness. Such scope is 
not open for India. Therefore, if you have 
any duty (to perform) then the first duty 
is, take a :portion of this authority into 
your possession. It does not matter if you 
take a little portion of it; as the Presidend 
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(Mr. N. C. Kelkar, President of the Nagar 
District Conference) has said briefly, if we 
do not entertain the hope of being free to 
act (in matters of) spending our own | 
money, deciding according to our own 

understanding, according to the consent of 
five or ten men as to what purpose the 
tax which we pay is to be applied, then 
according to the law of nature this kind 
of hope or thought which is in the minds 
of men will gradually lessen, and to that 
extent we shall more and more descend to 
the level of beasts. Swarajya, swarajya, 
what does if mean? And what will 
be the (effect) of it? Does swarasya mean 
that one Collector is removed and yours 
has come? If the native Collectors remain 
and in the end the English Collectors come, 
we want them. ‘Thare is no objection to say, 
remove such and sucha man (and) make 
such and such an arrangement in such and 
such a place. Perhaps, a white man when 
paid will be a servant of us too; if 
he be good we shall also keep him. The 
question is not at all about individuals. The 
question is abont the nation. The chief 
question is whether a certain nation is to be 
treated like beasts or considering the people 
in the nation to be men, their sentiment, 
their desire for liberty is to be bent in some 
(direction) (and) they are to be brought and 
placed in the rank of civilized nations, And 
(if the matter) be considered from sucha 
standpoint, then there is no other way 
(to accomplish this) than (the acquisition of) 
swarajya, than the possession of authority. 
When that authority will once come iyto our 
hands, then we shall be able to do 
thousands of things. Sucha great attempt 
was made at Poona (to close) a liquor shop at 
Ghoda—which may be bringing a revenue of a 
thousand or two to Government. But it is 
not under our control to close it. Why is so 
much correspondence (required) to (decide) 
thata liquor shop should be started at a 
certain place or should not be started (there)? 
I think that the annual profit of the shop may 
not be equal to (the price of) the paper that 
may have been used in connection with all 
this business (laughter, hear hear). This 
business which goes on in the present system 
should be put a stop to, this high-handedness 
should be ended and the authority should 
come into our hands. By the authority 
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coming into our hands the hereditary qualities 4 
which we possess will be heightened. We’ 
shall finda wayto makea-use of those. 
qualities in some way or other. That (is): 
swarajya.- Swarajya is nothing else. What 
if it be to a small extent? lt does not 
trouble you. It does not trouble- you as- 
much as it should, (If it be said), one sits. 
ai home, doés some business or other,. 
gets some money, maintains his children,— 
this much will suffice, wherefore should. 
there now be the movement for swarajyaP 
The only answer to this isthe one ‘idea 
in respect to the nation, viz, that there is 
in this world something more than ourselves,- 
that there is one more duty of bringing. 
about the good of-a greater number than 
yourself— this duty you have begun to 
forget. There was a time when in this 
‘country, among the succession (of great. 
men) in the Maharashtra there were able. 
men who were awake to ideals. But owing. 
fo fate, this human nature has not 
remained. If another man begins to do 
our work, we say, good. Whenthe work 
is done, that is sufficient. But the discri- 
mination where to say good and where 
not has left us. The Hnglish people carry 
on our administration, you are sitting 
quietly. If there be any dirt in the cattle- 
shed they -swesp it away, look to sanitation, 
feed them and water them at the proper 
time,—but have the cattle put the question 
that this management should come in their 


hands? + (Laughter.) The. difference 
between the men and cattle ‘is that the 
Collectoy of Nagar looks to sanitation, 


tells what--shonld be- done if-a disease 
comes, makes:--arratgement if a famine 
somes, -takes “measures that no calamity 
may ‘befall. you, That-is to say, - your 
Sondition- has become like that of a parrot 
kept. in a cage; “such a condition is not 
wanted; the“ case of this is- hot -merely 
that they make things -go, but-that owing 
to that arrangement all -the (good) 'gualities 
possessed by us are gradually ‘disappearing. 
In order- that those (qualities) may not 
disappear, we must- be at liberty-- to do 
what they do; other-things (lit; subjects) 
than those done -~ by them are not to be 
found out; (we) are not to leave (alone) 
what they do and do any other “thing we 
may like. The same (thing) is wanted, 


We want the same power to be in our . månner -they choose; 
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this, 


is only one objection to 
But it is very bad that such 8 
condition should arrive. A story wis 
published in the Kesar?; Rabindranath: 
Tagore- has given in his autobiography a 
poem- of. this sort ‘about (a parrot) kept 
in a gage. It narrates in full a conversa- 
tion between a parrot kept in a cage and 
a free parrot. The free parrot said to 
the parrot in the cage: “There is such 
fun outside; one can roam. so much, go 
anywhere one likes, can eat at any time 
one likes. Have you got such joy?’ The 
parrot kept in thecage replied: ‘Sir, what 
you say is true. But where can this 
golden perch be obtained after going out?’ 
Our condition has become like that. If 
swarajya be got, how are we to manage it? 
No one gives, no one takes. Your anxiety is; 
if swarajyya be got how are we to manage 
it? We are not fit. If the said parrot 
went out, how was he.to get the cage 
and the perch to sit on, ete? We have 
reached just the same condition. This 
condition is not natural. It is artificial, 
Jast as that sentiment arose in that 
parrot’s mind owing to his being confined. in 
a cage for many years, so also the above 
sentimentarose in our mind owing to the above 
powers having passed out of. our hands. This 
is not our original natural sentiment—the 
natural human sentiment: As. that is not 
the parrot’s natural sentiment, just so this 
is not the natural sentiment of our nation. 
This must be borne in mind at first. We 
become fit tò do the work that falls to us. 
We are the descendants of those people who 
were fit in this manner, and if we be 
their: true descendants,-.their or. the same 
qualities must become manifest in us when 
we have that opportunity; And we must 
make exertions for it with the confidence 
that . they will (become ‘manifest). This 
is what I say (cheers). If heredity (lit; 
hereditary. effect) has any value, recognise 
it, otherwise at least give -up calling 
yourselves the -grandsons—great-grandsons— 
of such and such a person. There are now 
many sardars in our country. They say 
that their grandfathers were sardars and 
that they also have inherited the qualities 
of their grandfathers’ blood. But in order 
to. save the. vatan acquired by them ‘(the 
grandfathers), they serve. Sahebs in any 
well, I say, they 
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began (to do) so because they are sardars, 
But why skould you or we, who have 
néthing to obtain, run after them? A 
sort of shadow has thus been thrown 
over the nation, and we have to get out 
‘of it. This isan eclipse. When the moon 
is eclipsed, alms are given for its becom- 
ing free. You are not prepared to spend 
even a pie to put an end to the eclipse 
which has overtaken you, nor are you 
prepared to move for it. When the moon 
was eclipsed, the Brahmans of ancient 
times used at least to make jap (repeat- 
ing passages from Vedas, etc.), Do you 
make any jap at least? Are you making 
exertions for this? Are you prepared to 
pay a few (lit. two) pice to any one for 
this? No, nothing. They only raise this 
objection. If (powers) be given to the 
Hindus, what are the Muhammadans to 
do? If the rights of swarajya be given 
to the Hindus, the Muhammadans would 
not get (them). As if (we) caunot after- 
wards duly consult our Mubammadan 
brethren and come to a settlement! If 
powers come into cur hands we would 
exercise ` zulum over the Muhammadans, 
and if powers pass into their hands they 
would exercise zulum over the Hindus! 
These (men) come to tell you these things 
on the people’s behalf. Who are they? 
Why do they tell you these things? To 
delude you. This must be considered. 
These civil servants are far more clever 
than you. They want to keep power in 
their hands. This case is like that of 
(the story) of the three rogues. 

When you make a demand in political 
matters you are told ‘You are effeminate.’ 
The Muhammadans are opposed to you. 
(So will they say.) If the Muhammadans 
say that they have no objection, (they) 
point their finger at a third thing. In 
this manner this roguery is practised, 

* * * * T do not say to any of 
you that you sbould do unlawful things 
in order to acquire these rights. There 
is a lawful way. But that lawful way 
is such that you must not listen to others 
at all. You must be prepared to say 
resolutely that you want what is yours. 
So Jong as you do not make a resolution 
in your mind, as soon as some Police 
Officer comes (and asks you), ‘Well, had 
you gone to Mr. Tilak’s lecture?’ (Yau 
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answer) Yes, | went towards the end (of 
it), sat at a distance, and could not hear 
the whole. (You) cannot deny, as the 
Police Officer has seen (you). Why is 
there such a fear in your mind? What 
is there to fear in saying that you want 
swarajya? It is here that the diffienlty 
arises. When subsequently asked by the 
people who had attended the lecture, he 
tells tha truth. But if asked by the 
Police he says: £ did not hear it well, 
two or four were telling, what could be 
done? Well my opinion is not like his.’ 
Such shuffling will not do in this matter. 
No goddess is propitiated by shuffling. 
That goddess knows what is in your 
mind, asd of all these knowing goddesses, 
the goddess of Liberty is most particular 
on this point (lit. subject), Ask what 
you want and they will give it. Perhaps 
they may say no’ once or twice. How 
many times will they say ‘no’? They 
must be convinced that there is no 
shuffling in this matter. They must be 
convinced that there is no other course, 
unless effort is made. It is the business 
of every goddess to frighten you antil it 
appears that there is something in you. 
If we look into our yoga science, (it 
appears that) a goddess has to be won 
over. They begin to frighten (us). If 
there is success, all right. If without 
yielding to fear, we do our work 
resolutely, the goddesses of the yoga 
science will become  propitiated. This 
admits of proof, this is the rule. Even in 
political matters there is no other rule~—no 
other way. We want it, we shall secure it 
(swarajya), and we shall not give up our 
exertions without getting it,—unless there be 
suci: a firm confidence in you this thing would 
not be obtained at all. This fear will remain 
behind, the Police will remain behind, the 
C. 1. D. Collector will remain behind, in the 
end that thing will be obtained. You must 
not be afraid of their blustering and bawling. 
Nay, (yon) must consider that this is a 
definite consequence of this. Thereis a say- 
ing in English: “How can light be seen with- 
out going through darkness?’ To rise in the 
morning, the sun hasto go through darkness. _ 
I tell you the belief of the common people, and 
not a proposition (lit. belief) of science. 
Without going through darkness, light can- 
Without getting ont of the 


Vol. XXXIX] 
BAL GANGADHAR TILAK Y. EMPEROR, 


reach of these blasts of hot air, troubles, and 
people’s blustering and bawling, liberty cannot 
be obtained. Resolution is wanted. I told 
you what is swarajya, Efforts for it must be 
begun as much strenuonsly..,. By the grace of 
‘God the world’s condition is at present under- 
going a change. To speak in the language of 
faith, God has become ready to render 
help. But though God be ready, you are not 
ready (laughter). God is quiet. Should a 
gift be sent to you from heaven! Nobody at 
all sends, Even God does not send. And if 


He sends, it will also be of no use. For when 


you are afraid, what already exists may after- 
wards disappear. If this gift is given, how 
is it to be used? That is to say, if there be 
any place of God, you will send it to His 
house, You will send it if it can be sent by 
post (laughter). After there is ‘rise of) such 
a sentiment, after authority of this sort 
which forms part of the national rights of 
which I haye told you comes into your hands, 
what will take placeP- What will be the effect 
upon the nation? ThisI am going to tell 
to-day. I have told you what is swarajya. 

My friend, Mr. Kelkar, has already told 
you that swarajya does not mean that our 
authority is to be established here by driving 
away the English. Some people will have to 
be driven away. (Swarajya) is not driving 
away the King and taking his authority into 
one’s hands, It means taking into the hand the 
subjects’ rights. Ifit be carefully considered, 

if England derived any benefit by keeping this 
one nation a slave, it will be seen from the 
condition of the whole of the world to-day that 
England will have some day or other to give 
liberty to the provinces and countries form- 
ing parts of the Empire under its control. 
This thing is to take place some day. It 
must take place. But if you do not do any- 
thing then only it will not take place. After 
keeping awake the whole night, you fell 
asleep when the thief came, such will be your 
condition, The time is coming, Perhaps the 
nature of tho change occurring in the world 
—in other nations will by the grace of God 
prove favourable to you. But (if) the time 
be favourable, it will be of use if you are 
awake. Otherwise (once) yousleep, you will 
sleep on. Owing to this, what will it avail 
even if we get the rights of swarajya? I will 
briefly give you a picture of what will 
happen. What happened daring the Peish was’ 


time? We must examine history a little for 
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it, Atthe time of the Peishwas the admi- 
nistration of Maharashtra was going on well. 
Elphinstone was the Saheb who brought 
about the fall of this rule of the Peishwas, 
and who became the Commissioner after its 
fall. That Saheb is witness (to what I say). 
Though the city of Poona was such a big one, 
there took place no dacoities (in it) at night. 
The consumption of liquor was n:l. It was 
altogether prohibited. The original system 
of jamabandi which was once settled by. Nana 
Farnavis, was itself copied afterwards. 
Nay, the science as to how accounts are to be 
kept took its rise among us under the 
Peishwas’ rule and those very accounts are 
now kept. We know how to administer pro- 
vinces. The C. I. D. of Nana Farnavis was 
so very excellent tbat information as to what 
a certain sardar spoke to a certain man at the 
time of dining used to be sent to him 
(cheers). The following incident is said 
to have happened at one time. The Bombay 
Government had sent ammunition to the 
Resident in a palanquin by way of 
the Khopoli Ghat. An order was issued 
from the Poona Dafter that the palanquin 
which might come on such and such a 
date should be stopped on the (that. 
It had the information that ammunition was 
to come in a palanquin. Afterwards the 
Resident complained: “Why is our palanquin 
stopped?” Thereupon he received a reply 
from Nana Farnavis, ‘You yourself think 
atout it. We have attached the palanquin 
and will not let it go. The King must needs 
be informed what has taken place and at 
what place. We have done it.” (So he 
was) told. The ©. I. D. is wanted. Who 
says no? If the King has no information (he) 
will not be able to carry on the administra- 
tion, We have no complaint against the CU. 
I. D. (Our) complaint is about its method of 
working (cheers) (hear). That method is noh 
under our control. He who has to carry on 
the administration, must have all depart- 
ments. Police is wauted. ©. L D), is waut- 
ed, Revenue (Department) is wanted. 
Judicial (Department) is wanted, All de- 
partments are wanted. Where (then) is the 
difficulty? There is difficulty inone matter. 
All (the departments) must be under the 
control of the fpeople—onr control, The 
diffieulty lies only in this. Several people 
have formed the opinion that the English are 
the most civilized, we too must civilize pur. 
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selves, who does not want civilization? All 


yeforms are wanted. During Nana Farnavis’ 


time letters had to be sent; now the C. J. D. 
will send a wire. Means have become avail- 
able. Theadministration is to be carried on 
by making use of allthese. But the whole of 
this system of administration existed at the 
time of the Peishwas’ rule. Consider what 
has taken place now after the break-up of 
that system. When the Peishwas’ rule passed 
away, Nagar, Satara, Poona, which were in 
the possession of the Peishwa himself, came 
into the possession of the English. The 
lieutenants of the Peishwaat that time were 
great generals. Gaekwar (lit. Baroda), 
Holkar and Scindia were the chief among 
the jahagirdare and sardars who commanded 
the army. These three survived, as all of 
them soon joined the English Government 
and the Peishwas’ rule was overthrown. 
This is the history of 1818. What is the 
condition of these three to-day? What is 
the condition of the Baroda Sarkar? What 
is the condition of Holkar? What is the 
condition of the Scindia Sarkar? And 
what is the condition of the territory of 
the district (s) adjoining Poona? Think 
about. this. These three or four districts 
having gone into the possession of the English 
Government the whole of their adminisira- 
tion gradually passed into: the bands of a 
burepucracy. The policy of this bureaucracy 
is not to listen at all to the people. First 
Governor, then Commissioner, then Collector, 
the Collector’s subordinate the Assistant 
Collector, Mamlatdar, Aval Karkun, Fouzdar, 
Police sepoy——such is the arrangement of 
the whole of the bureaucracy from first to 
last. What is to be done for the people 
is to be done by them. The Government 
above issues orders in respect of anything 
which it may think beneficial or harmful 
to the people, and according to it steps are 
taken below. Ab first (this arrangement) 
was thought very good. The disorder under 
Bajirav’s (rule) was put an end to. They 
said they were safe now: They saw the 
ghee but not the rod (laughter). It began 
to be seen gradually afterwards. All author- 
ity went under the control of this bu- 
reaucracy, And the remaining people got 
education. (They) began to make use of 
railways. A telegram can be sentif (some 
one) is to be informed whether I am sont- 
ing.to Nagar or not. Education was re- 
. è 
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ceived. All these benefits were got. But 
all this authority went. into the hands of 
the bureaucracy. It had passed (into their 
hands) to some extent at thetime of the 
Company. And . (it passed wholly into their 
hands by) the Government of India Act 
passed in 1858. It is 58 years now since 
that Act was passed, What has happened 
during these 58 years? The officials be- 
came powerful, and possessed of authority. 
The people’s authority became less. To 
such an extent that (it was said) we do 
not want the Kulkarni, we want all, ser- 
vants. Whatever hereditary rights (lit. 
powers) we may have possessed they too 
have gone. (This) did not strike (us) when 
the Inam Commission was appointed. That 
cannot be helped. They said . Vinchurkar 
was a jahagirdar at that time. He was 
the master of the army. Some one was 
an officer of an army of 10,600, while 
some other was the officer of -an army of 
15,000. They were told: ‘You have to supply 
an army of 15,000, while you have to be 
paid 15 laes of rupees of which you have 
to spend 14 lacs. Then, take one lac of 
rupees. They consented. (Theamount) can 
be enjoyed while sitting at home, then 
what? This is a great principle. Nobody 
said at that time: “We lost our right (lit. 
authority) to kéep an army, to fight "for 
Government;’ nobody thought so. (It was 
thought that) Government was good (as) it . 
gives to eat while wesit at home. What 
more is required? We have been reduced 
to such a condition owing to this state of 
things. In 50 or 60 years all the powers 
of this province have passed into the posses: 
sion of the European bureaucracy. You 
should not understand from this that I call 
the European bureaucracy bad. They are 
very much learned. These posts are given 
to the best students from England. Their 
abilities are greater. But even if all this 
be admitted, still (itis a fact that) they 
have to undergo great wear and tear while 
working for us (and) the climate of England 
being cold and that of this country hot, 
larger pay has to be given. to them. Having 
some for our good, will you say ‘no’ to 
them? (laughter). All things are admitted 
by us. I do not also deny that they may 
perhaps be working a little more than we: 


JL only say, when we -are ready todo the 


work, when it is our work, why (give it) 
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to others? Nor do (I) say that they do 
it badly. Our minds have begun to grow 
weak owing to restriction being placed on 
our work (and) against our interest. Our 
enthusiasm has begun to become less. 
Effeminacy is increasing. Therefore, we do 
not want this. I do not say that they are 
not wanted because they are not educated. 
They are good. They are merchants, Will 
you not get-for your shop some agent 
more clever than yourself? There may be 
(such men), But will you give your shop 
Into the hands ofsuch an (lit. that) agent 
ang stand aside, taking such money as he 
will. give? This is indeed a question in 
‘business. It is a question in any matter. 
Suck was the management of this Province. 
What became of Baroda? Look at the his- 
tory of Baroda. There are such writings 
in the history of Baroda. And what he 
could do there -by degrees was not done 
here by degrees. The gadi of the Maha- 
raja of Baroda had to be perpetuated. 
That was (lit. is) a matter of regular 
succession. That is a part of history. For- 
merly Baroda used to be managed or 
supervised from Poona, and the rest was 
‘done by the Kings of Baroda. It might 
have been done by other kitigs. Therefore, 
if you become ready now by receiving edu- 
cation here (you) go-to Bareda and ask 
for service there. There’ are men educated 
in Poona and Bombay, who are Distriot 
Magistrates, Munsifs, Subhas and Diwans 
there. There are Naib Dewatis (and) High 
Court Judges. These people are working 
there. They work (there) without complaint 
(being heard about them). Then where is 
the objection to the same being done here? 
If men from the Districts of Poona and 
Satara go and conduct the administration 
of- Baroda, what objection is there for them 
to carry on the very same administration 
in the same way in this our Province? Who 
has taken objection? The nation being 
divided inuto two parts, one part—-the Marathi 
nation—went into the possession -of -the 
English on account of some historical rea- 
son, and one- remained in the possession of 
(native) Chiefs. One part says -that the 
‘people of this- nation are fit to do work. 
In the other part the authorities say that 
they are unfit, and we too, saying ditto to 
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when (one talks of) swarajya ? Now you 
will see, where is the objection to make 
the very same arrangement with regar@®to 
Poona (and) Satara as exists in Baroda ? 
The authority of the English Government 
will remain. Itis also over Baroda. The 
Chief of Baroda is not an independent king. 
When the Peishwas’ rule existed in Poona, 
the treaty of Bassein was made (in the 
proportion of) 10 to 6 annas in the rupee. 
Had the state of Poona remained, they too 
would have been able to manage it. Satara 
and Nagar could have been managed by 
them. The same management exists in the 
Nizam’s territory. Swarajua means this 
much: Give those rights which Native 
States have and which the Baroda and 
Scindia Sarkars have, to Poona and Satara 
after forming them into a State of the 
Central Division. One difference must, 
however, be made in this. Nowa heredi- 
tary chief will not do for us. We shall 
have to elect our own President. This 
(is) the only difference. It is an historical 
puzzle or inconsistency, that the Province 
which was the capital of the Marathas 
should not be given the arrangement which 
exists in Native States, while those Provinces 
which were dependent on that Province 
should haveit. There is no reason for this. 
Why should. we not become like them? I 
have told you that the Gaekwar and Scindia 
have sent money and armies.to Europe for 
the war. If (these districts) had been in 
our possession, we too would have done 
the same. This thing has nothing to do 
with (the question whether) the British 
Government will go or will remain. But 
the only difference lies in the continuance 
or the disappearance of the authority of 
the bureaucracy, the foreign bureaucracy, 
This is the difference between the arrange- 
ments. There is no difference as to the 
sovereign authority, which is at the root. 
1 think Mr. Lawrence had formerly suggest- 
ed that (in view of) the swarajya agitation 
going on India should be divided into 
separate Native States, that some experts 
should’ be” kept there, and only the powers 
with ‘regard to making treaties with foreign 
powers and the management of the army 
and the navy should be kept in their (lit. 
our) hands so that the English rule may ° 


them, begin to talk like ther. There are net be in danger. (1) do not say that 
two standards, two sides. Then, what is wanted * you should not retain these powers, In the. 
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arrangement of ewarajya these will be the 
higher questions of Imperial politics. Eng- 
land should freely retain in her hands the 
questions as to what kind of relations should 
subsist between India and other nations, 
whether war should be made for a certain 
thing or not, and what policy should be 
followed when relations with foreign nations 
arise, Those who want searajya do not 
wish to interfere with these things. What 
we want is that just as we are to-day 
managing our own (things) in Native States, 
we want authority to do the same with 
regard to ourselves. We shall expend on 
such and such items the revenue which we 
get from taxes, we shall spend it on edu- 
cation, if there is less revenue from liquor 
we shall decide what other taxes should 
be imposed in lien thereof and arrange 
accordingly, we shall manage trade, we 
shall manage all affairs, you should not 
interfere in them. The people of India do 
not go to any other nation. Why do they 
not ? See, if you want to, whether they 
join France or Germany. If there be still 
a doubt, one must be able to understand 
from the present state of things that if 
Indians are prepared to have connection 
with any particular country that nation is 
England (cheers). We will not be benefited 
by England going away and Germany coming 
in her place. We do not want the thing. 
Even if the matter be viewed from another 
practical point of view, England is here 
for 100 years, (while) Germany will be a 
new comer, aud its energy will be fresh 
and hunger unsatisfied. How will that do” 
What is, is all right. A new king is 
not wanted. But give into our posses- 
sion a portion of the powers by losing 
which our condition is being reduced to 
that of orphans. It is not I alone 
that am saying this. Mr. Lawrence has 
said so. (He writes that) if hereafter 
improvemsnt is to be effected in India after 
war, if Government intends to effect some 
(new) arrangement with regard to the 
neople (lit. them), then divide India into 
different parts. The question of language 
did not enter his head, but we shall add 
that idea. Form one separate State each of 
Marathi, Telugu and Kanarese Provinces 
The question of vernaculars also comes in 
this (question of) swurajya. 
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rajya. Had there been general liberty, there 
would have deen a Gujarati University, a, 
Marathi University, au Agricultural Uni- 
versity. But to do that does not lie in 
our hands. Is the question whether edu. 
cation should be given through vernacular 
such a big one, that there should arise 
differences with regard to it? But (our 
wish) does not prevail here. Do the English 
educate their people through the French 
language ? Do Germans (do it) through 
the English language? Do the Turks impart 
(education) through the French language. 
So many examples being before our oyes, 
why should we write articles, columns upon 
columns long, upon the subject? Why does 
that which these, people say, not take place 
now? Because (we) have no authority. 
You have not got the authority to determine 
what should be taught to your (lit. our) 
children. Soa many of you send (your) 
children to school, but do not consider 
what will become of them. In short, there 
is no question at present which is not depeud- 
ent on swarajya—on authority, Rauade and 
others have (up till) now made efforts with 
regard to the Fergusson College and the 
University. But who is to be prevailed 
upon? Government! They know what 
arrangement there was in their country. Why 
should the same not be here Y (For) im- 
parting English education to all, the English 
language has to be taught for seven or eight 
years. Eight years is not a small (part) 
of life. Such (a state of things) exists 
nowhere (else). This arrangement does 
not exist in any civilized country. If in 
spite of this your attention is not rawn 
towards swarajya, then be sure that 
there is something wrong with your eyes 
(cheers). Whatever you have to say, 
whatever prayer you have to make to Gov- 
ernment, let that prayer be for giving 
authority, and not for anything else. We 
want those things which are the leading 
ones under this rule. I have already told 
you that wherever we go (our path) is ulti. 
mately obstructed. The question of educa- 
tion ig an ordinary one. There must be 
schools in each village. Whence is the 
money to be brought by us? (We) pay 
taxes to Government. Do we pay them for 
nothing ? Let us have the system prevalent 


Thero is uo, in England for imparting education. There 
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paid for other purposes; bat it is not ex- 
‘pended on those things which are neces- 
sary for us. Therefore, what [ have told you 
lastly...India is a big country. Divide it if 
you want according to languages. Separate 
the Marathi (speaking) part and the Gujarati 
(speaking) part. But how are the Hindus 
and the Englishmen to be taught in them P 
I am going to speak about this also. In 
Canada the population consists of Frenchmen 
and Englishmen. If English statesmen 
could settle (the question) there, would they 
not be able to settle how Hindus and 
Mifhammadans should conduct themselves 
(here) P Thns these are excuses for not 
giving us these things. This you must be- 
lieve firmly. If India be divided into differ- 
ent States in this manner. The Province of 
Bengal is separate. Instead of appointing 
over it a Chief from this side, I say, a 
Kuropean Governor may be appointed for 
some years. What used to happen hefore 
a President elected by the people was 
secured ? A Governor used to go from 
England to Australia. He was obliged to 
work in the Council as he was told. Here, 
it is contrary (to the above). If you want any 
thing, a resolution is to be brought before 
the Council, much preparation is to ba made, 
figures are to be collected, he does not get 
aven a pice. The other (members of the) 
Council are paid. He has to work for noth- 
ing, and at last the resolution is rejected. 
Though it be passed, Government cannot 
“be foreed to give effect to it. It is a 
childish thing. (1 think that he) who 
does “not think it so possesses propor- 
tionately less patriotism (cheers). This is 
like setting (as) to fight by throwing grain; 
of boiled rice, without giving anything to us, 
without giving any power to us (lit. without 
our possessing any power), If any rights 
will be obtained from this in future, if any 
power will come into our hands, if (this) be 
given to us as a step towards the above, then 
it has a value, otherwise it has no value. 
What does happen? This is the science 
of setting good and well-educated men to 
fight for two or four ghatkas. Hence, bear 
in mind what will result from swarajya and 
what we ask. In (asking for) swarajya we 
ask that in ‘the end there should be such 
States throughout India, that at first English- 
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dents elected by the people should be appoint. 
ed in these States, and thit a separate 
Council should be formed for (disposing of) 
questions relating to the whole nation. Just 
as there is an arrangement in LHurope, 
America and the United States. and just as 
there are different small States and there is 
a Congress to unite them together, so the 
Government of India should keep in their 
hands similar powers of the Imperial Council. 
There are at present seven or eight different 
Provinces; make them twenty if yon like, 
and make such an arrangement in respect of 
those Provinces as will give facilities to the 
people, meet with their approval and place 
power in their hands. This itself- is what is 
meant by the demand for swaranya. ‘The 
demand for swarajya does not mean that the 
Emperor should be removed. Perhaps, for 
this arrangement you may have to bring 
English officers in some places. This is 
admitted. But those officers will be ours, 
will be of the people, will remain as servants 
of the people, will not remain as our masters. 
The intelligence of our people will not alone 
suffice to bring about the reforms which are 
to be effected in India. We shall havea to 
bring men from England or America, but 
those men will be responsible to us. They 
will not be irresponsible. Hence, from one 
point of view, it cannot be said at all that 
this. agitation is against Europeans. To 
whom would they be responsible? To them- 


-selyes or fo ns ? So long as this responsibi. 


lity has not come to us, (so long as) their 
responsibility has not come under our power, 
it will continue to be just so? ‘Till then, 
our efforts will be vain, though made in any 
direction ; till then, in whatever other matter 
we may make any movement, it will be in- 
effectual, and the desired object will not be 
accomplished. As long as a nation is not 
free to bring about its own good, as long as 
a nation has no power to make an arrange- 
ment to bring about a certain thing which it 
may desire, so long I do not think your 
belly will be filled if you are fed by others, 
Now the people know, some people are con- 
vinced, that the people’ s good cannot be 
effected by what is called ' despotic rule’ in 
English. Hence, my object is to tell you 
that you should make efforts. If my words 
fall short of (expressing) it, that is my de-° 


men coming from England and at last Presi- « fect, not a defect in the iden, which is fault. 
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less. All these things,- their different 
natures, cannet be placed before you in a 
single lecture. As regards this idea of States 
about which I spoke, there are many ques- 
tions, v7z., what arrangements should there 
be in them? What rights should there be 
in them? And what amendment should be 
‘made in the India Act of 1858 about consoli» 
dation ? And though I may deliver not 
only one but four or ten lectures, they would 
not be sufficient (to deal with those questions). 
Our principle is one— about this alone I have 
to speak in (this) lecture. Those of you who 
are competent, by virtue of intelligence, 
wealth or in some other manner, to consider 
these things, will spontaneously know that 
these things are wanted. Why ask, “Will 
this be obtained ? Will this be obtained P’ 
To acquire ib or not lies in their hands. I 
do not understand this question at all. You 
are making so much exertion. (No matter) 
if it be not obtained. As for making exer- 
tions, if is in our hands. We need not con- 
sider whether we shall get it or not. Exert 
yourself. The work which you do will not 
fail to produce some result or other. Have 
firm belief in your mind. Have not any 
men obtained any freedom in the kingdom 
or not? Had goddesses fallen from above 
in other nations? I tell you plainly that if 
you have no courage, (it) will not be ob- 
tained. Jf there be courage, if it be not 
obtained to-day, it will be obtained to- 
morrow. It will be obtained after 10 or 20 
years. But you must make efforts for it. 
The principle of your religion is this. “Yon 
are only to work, you are not ever to look 
to the fruits? Why is this said in the 
GitaP Is it for going to worship, for ob- 
taining a sher of rice by reciting Puran? 
Great religions tell this very thing. The 
Western history tells this very thing. In 
spite of this, will you ask, “What will be- 
come of us? How shall we fare?” ‘As 
made of a ball of earth, etc.’ Thereis a 
ball of earth. We have it to be called 
Vishno. We have it to be called Shiva. 
And we impart so much importance to it 
that it is worshipped by the people. Lo! 
(it is) merely a ball of earth withont any 
movement. When dropped on the ground 
it falls down with athnd. We can givea 
form to that ball by some act, exertion (and) 
seremony® * * * * * +% &  ¥ TE 
a form of some sort cannot be giyen to an 
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earthen ball, it must be said tobe your 
fault. It is possible to give them a form. 
Do nct make haste. Nothing will be gained 
by it (haste), If you work resolutely, a 
different form can be given to an earthen 
ball. This thing is told inthe Shastras. It 
is proved. It is proved by experience, 
proved by evidence, by history. If, in spite 
of this testimony placed before you, you are 
not convinced, if yon are not satisfied, at 
least give up talking about the country at- 
taining a flourishing condition afresh. Do 
not bother our heads. These things are 
capable of happening—must happen. TBere 
must be such faith. That faith brings about 
works. Where that faith does not exist? 
What is to be done then? They do not 
give anything, they only say they would 
give—such an opinion is not wanted. I do 
not say that what may be given should not 
be taken, Take what is given, ask for 
more, do not give up your demand. (Laugh- 
ter). We wantso many rupees. You gave 
one hundred. ‘Take one hundred from an- 
other’— why should you have such an opi- 
nion? If even (some) out of hundred be 
not offered, what have you now to say 
against them? (Laughter). We want one 
thousand. When we get a thousand rupees, 
we shall be saisfed. If 1/10 of a hundred 
be given we shall thank (you) (langhter). 
Not that we shall not thank (you). This 
is human nature. Jf my paper falls down, 
1 shall say ‘thank you’ when you give it to 
me. This is human feeling. I do not tell - 
(you) to give it up. But the humanness of 
man lies in securing those aspirations which 
are included in this feeling. All these 
other feelings must be treated as servants 
of that feeling, that exertion, that one goal. 
When this is done swarayya will be obtain- 
ed. Swarajya is not a fruit (so) that it 
may at once fallinto the mouth from the 
sky. Another man is required to put it 
into the mouth. This is such a work. And 
for it this beginning is made. The paper 
which my friend Tatya Saheb has now 
given into my hand is of suchasort. The 
work has been begun a little in India. Mrs. 
Annie Besant has established a Home Rule 
League at Madras. Here also we have es- 
tablished one. And in the same manner a 
Home Rule League will soon be established 


"in Bengal or elsewhere. If, perhaps, the 


Congress will take up this question and 


Vol, XXXIX] 
BAL GANGADHAR TILAK V, EMPEROR. 


itself establish a league, the other leagues 


will be merged into it. The same work is 
to be done. This work is one and you are 
to do (it). This is a question of (securing) 
- benefit. We have to obtain swarajya, I 
have told you what sort of swarajyais to 
ba: obtained. I told you what change it will 
hereafter produce in the present condition. 
The House of Lords have begun to have 
such dreams. Lord Hardinge said that the 
Civilians will .soon have to place in your 
hands the rights belonging to you. The 
people belonging to the party opposed to 
you ,in this matter have begun to have bad 
dreams (laughter). While you alone (say), 
“We are unfit, we shall not take this.’ 
Whence (does) this obstinacy (arise)? 
(Laughter,) What is the rationale of this? 
(It is that) they have begun to have such 
dreams. They think that some 
arrangement of this sort will have to be 
made. The work you have to do first (is 
this): You must make agitation in the 
whole country and convince every man 
that this alone is our goal. For this we 
have to work. Nay, we must settle what 
is: it we want, what arrangement should 
there be-—-this demand must be settled. We 
must go to England and convince the people 
of it. And when this subject will be dis- 
cussed in Parliament this. subject must be 
placed before it ina proper manner. That 
“proper manner’ means that a bill to amend 
the existing India Ast must be brought 
before Parliament. What we have to de- 
mard is this: Amend this Act for us. When 
the Hast India Company was abolished and 
the rule of the Queen’s Government came, 
this Act was amended, z.e. minor amend- 
ments were made in it. We want to have 
it amended in a certain manner. And this 
is wanted not merely for our good but for 
the good of the Empire. To make such a 
demand of them isa part (lit. business) of 
that work. This work must be done with 
the help and acquiescence of all. There 
must be left no difference of opinion about 
tLis. The Moderates and the Nationalists 
have one andthe same goal, one and the 
same demand is to be made and one and 
the same (thing) is to be obtained. For 
doing this work which is to be carried on 
by entertaining this sentiment, a separate 
institution called the Home Rule League is 
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Congress. But as the Congress is to assemble 
once a year, when once an opportunity is 
gone, (another comes) in the *next year. 
But we kave to do this work throughout 
the year. This is admitted by the Congress. 
With this object we have established 
this League. Not very great exertion 
is required for this. Recognize this 
goal. We have a right to demand (the 
fulfilment of) this goal. The demand for 
money made to-day is only this: Every man 
should pay one rupee. Theadmission fee is 
Rs..2. But if this is not to be paid, pay at 
least one rupee. If one lakh out of thirty 
crores of people be not found (willing to 
pay), then at least cease to prate about 
India. Do not tire our ears, I do not think 
that more than a year will be required for 
this agitation to become successful, The 
subscription for one year is fixed at Re, 1. 
Itis not necessary to carry onthe agitation 
for 10 or 20 years. Such a time has come. 
Hence if you are not disposed to make the 
self-sacrifice of taking one rupee out of your 
pocket for this agitation then at least do not 
come to the lecture, so thaf it may not be 
necessary to talk so loudly. If you have 
to do anything it is only this. The people 
belonging to this institution are prepared to 
make the remaining arrangement. For this 
purpose many lectures like this will have 
to be delivered in various places. People 
will have to be got together. (The matter) 
will have to be explained to the people. If 
the Police come to stop (the proceedings), 
if itis not (allowed) here, we must go 
elsewhere and assemble. We must go there 
before the Police go. We must persist. Do 
not think that this can be obtained easily 
and pleasantly. One rupee is nothing, 
There must be resolution of the mind. If 
any one comes to ask, you must plainly tell 


him: The goal we demand is lawful. Wea 
have become its members and paid one 
rupee. We want that thing. You 


must say this fearlessly. If you have not 
the courage tosay this, that isa different 
thing. I trust that this thing will be con- 
sidered good by the whole of India, perhaps 
by your descendants if not by you, Though 
you may not have the will, this thing must 
be done. If not you the pepole of the next 
generation will make efforts, but they will 
call you asses. If you mean to put up with ° 


éstablished, This subject is-placed before thee this, then -I have no objestion. My own 
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conviction is that it will be obtained. Bearin 
mind what work you have to do, and what 
help you bave to give. Perhaps there 


wll be trouble from the Police, this 
is not denied. (If: they ask) ‘Well, 
have you become subscribere? Have 


you become members?’ You must say ‘Yes, 
we have become,’ Such is the law, nothing 
else will happen. If a prosecution be 
instituted, the Pleaders in this (institution) 
will conduct the (defence) without taking 
any fee (laughter). If a rupee be paid for 
this work, that would not be sedition. More 
than this (z. e., paying Re. 1 and becoming 
a member) you have not to do. This 
League undertakes lo do the remaining work. 
(Strange) that the people of Maharashtra 
should remain quiet at sucha time! We 
want all, whether they-be Muhammadans, 
Hindus (or) Marwaris. Among these there 
are none who are not wanted; in this there 
is no distinction of easte or religion. This 
work is to be done for India. I have already 
stated on a former occasion at a certain 
place, that there is a (practice) amongst you 
traders that they keep one anna (in the 
rupee) out of profits for cow-protection. 
Such is your habit. I ask, ‘Why should not 
the traders give to usa pice or half pice in 
the anna for this (object) also?’ India isa 
great cow, nota small one. That cow has 
given you birth. You are maintaining 
yourselves on that cow’s industry, on her 
irnitfuloess, (and by) drinking her milk. 
(You) forget that cow, but (lit. and) on 
seeing the accounts, oneanna, one anna 
(is seen) debited in (her) name (for cow- 
protection). For whatis (the anna) taken. 
out? For giving fodder to the cow, for 
rescuing her from the hands of the butcher. 
We are dying here to-day without work, 
But does the idea ever occur ‘to you) that 
this is a cow for your That idea never 
oceurs (to you). This is a work for the 
protection of religion, (and) for the pro. 
tection of cows. This is the work of the 
nation (and) of political progress. This 
(work) is of religion, of progress. (I ask 
you) to take into consideration all this and 
to assist usas muchas lies in your power. 
I have already said we do not ask for more 
than one rupee per man. He who has the 
ability should obtain the merit of protecting 
ethe cow by paying this one rupee at least 
once to this institution. This is a great work, 
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‘Tf sons of the cow will not care (about) this 


then you shall have to be called bullocks, 
as the sons of cows are called (laughter). 
You shall have to be given that name which 
is commonly applied to cow’s sons. I have 
told you these things. This institution has 
been started. Work has commenced. If 
perils overtake if we are prepared to bear 
them, They must be borne. It will not 
do at all to sit idle. All will be able to 
support themselves. Therefore, assist in this 
manner this undertaking. Then God will 
not abandon you: such is my conviction. 
These things will be achieved by the grace 
of God. But we must work. There is a 
very old principle that God helps them 
This principle oecurs 
in the Rigveda. God becomes incarnate. 
When? When you take complaints to Him 
and pray to Him. God does not become 
incarnate for nothing. God does not become 
incarnate for idle people. He becomes 
incarnate for industrions people. Therefore, 
begin work. This is not the occasion to tell all 
the people to-day what sort of amendment 
is to be effected in the law. It is difficult to 
discuss every such thing at such a large 
meeting. Hence put together the few 
general things which I told yon (now) and 
those which I told yesterday and set about 
to work. And at last having prayed to God 
to make your efforts successful I conclude my 
speech (sheers). 

Mr, Jinnah (with him Mr, 8S. R. Bakhale), 
for the Applicant. 

Mr. Jardine ( Advocate- General), (with him 
Messrs. Strengman, Binning, Patvardhan, and 
S. S. Patkar, Government Pleader), for the 
Crown. 


JUDGMENT, 


Barceecor, J.—This is an application by 
Mr. Bal Gangadhar Tilak, praying this Court 
to revise an order made by the Distriot 
Magistrate of Poona under section 108 and 
the following sections of the Criminal Pro- 
cedure Code. 

The order complained of directs that the 
applicant do enter into a bond in a sum 
of Rs. 20,000 with two sureties each in 
a sum of Rs. 10,000 to be of good be- 
haviour for a period of one year. The 
ground of the order was that in the learn. 
ed District Magistrate's opinion the ape 
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three speeches which are now upon the re- 

cord, 
These 

by Mr. 


speeches were admittedly made 
Tilak. They were made in the 
Marathi language, but the translations be- 
fore us are, it is admitted, substantially 
sorrect, and in my view nothing turns upon 
certain small niceties of expression in which 
the defence snggest that the official trans- 
lation contains slightly harsher words than 
the Marathi warrants. Thus the only ques- 
tion is, whether in the three speeches the 
applicant is proved to have excited, or to 
have attempted to excite, disaffection to- 
wards the Government established by law 
in British India within the meaning of 
section 124A of the Indian Penal Code. 
In my opinion the application does not 
give rise to any real question of law. But 
[I mnst notice a mistake of law into which 
the learned Magistrate has inadvertently 
fallen. Following Mr, Justice Strachey’s 
original pronouncement to the Jury in 
Queen- Empress v. Bal Gangadhar Tilak (1), 
he has held that ‘disaffection’ is the equivalent 
merely of ‘absence of affection? I oannot 
say whether this expression did or did 
not influence the learned Magistrate’s deci- 
sion, but it is plain that it may have done 
so. It is, I think, equally plain that this 
sonatrackon of the word ‘disaffection’ is 
opposed to all ordinary English nsage in 
words compounded with the particle ‘dis.’ 
Dislike, for instance, is not a mere absence 
of liking, nor is disgust for a thing a mere 
absence of taste for it. 
cognifed by the Full Bench whischamended Mr. 
Justice Strachey’s definition : see Queen Em- 
press v. Bal Gangadhar Tilak (1). The pre- 
sent Explanation No. l appended to section 
124A now sets the point at rest. With 
these definitions before us I say that there 
is not in my opinion any real doubt about 
the law governing the case. 


Next there were on behalf of the defence 
two preliminary arguments on which a word 
must be said. It will only be a word, 
because in my judgment the points taken 
are wholly devoid of substance or merit. 

First, then, it was said that there could 
be no excitement or disaffection in these 
apeeches, inasmuch as the speaker openly 


(1) 22 B. 112 at p, 151; 11 Ind. Dec. (xN. s.) 656, 
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and sincerely professed his loyalty to His 
Majesty the King-Emperor agd the British 
Parliament. To that I have only to may 
that, as I read section 124A, it is clear 
that to a charge of exciting disaffection 
towards the Government established by law 
in British India a profession, however sin- 
cere, of loyalty to His Majesty and the British 
Parliament is nc answer whatever. 


Secondly, it was contended that the speeches 
could not in law offend against section 
124A, because the speaker’s attack was made 
not on the Government nominatim but on 
the Civil Service only, That, I think, is 
not quite so in fact. But assuming it to 
ba so, it affords no answer to the charge. 
For the Government established by law acts 
through human agency, and admittedly the 
Civil Service is its principal agency for 
the administration of the country in times 
of peace. Therefore, where, as here, you 
criticise the Civil Service en bloc, the ques- 
tion whether you excite disaffection against 
the Government or not seems tu me a pure 
question of fact. You do so if the natural 
effect of your words, infusing hatred of the 
Civil Service, is also to infuse hatred or 
contempt of the established Government 
whose acceredited agent the Civil Service 
is. You avoid doing so if, preferring ap- 
propriate language of moderation, yon use 
words which do not naturally excite such 
hatred of Government. It is, I think, a 
mere question of faot. 


Passing now to the speeches themselves 
they must be read as a whole. A fair 
construction must be put upon them, strain- 
ing nothing either for the Crown or for 
the applicant, and paying more attention 
to the whole general effect than to any 
isolated words or passages. The question 
is whether upon such fair construction these 
speeches offend under section 124A or not. 


Now, frst, as to the general aim of the 
speaker it is, I think, reasonably clear that 
in contending for what he describes as 
swarajya his object is to obtain for Indians 
an increased and gradually increasing share 
of political authority and to subject the 
administration of the country to the con- 
trol of the people or peoples of India. IÍ 
am of opinion that the advocacy of such* 


# an object is not per se an infringement of the 
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law, nor has the learned Advocate- General 
contended otherwise. 


wish to be understood as confining these’ 


last observations to the case which we 
have before us and tz the object which, 
as I have explained, these speeches seem 
to me to pursue. I desire to guard 
myself from being supposed to say that 
the advocacy of  swarajya is 
cases permissible. That is a point upon 
which it is not necessary now to pronounce 
an opinion and upon which I refrain from, 
pronouncing an opinion. For, as I under- 
stand it, the word swarajya may have a 
dézen different meanirgs in the mouths of 
as many speakers. The remarks 
T have made are applicable only to the 
object aimed at in these speeches, as I 
have already defined that object. 

We must now turn to the actual lan- 
guage employed by the applicant, noting 
especially the methods which the speaker 
advocates for ensuring the political cbanges 
which he seeks. First it is a matter for 
observation that he formally and express- 
ly repudiates all intention of sedition, 
That of course is by no means conclusive. 
But it is a fact to be considered -along 
with other facts. For I am bound to say 
that a candid reading of the whole 
speeches does not convince me: that the 
repudiation of disloyalty is feigned or 
artificial. Now the intention to create dis- 
affection must of course be proved, and 
following the usual rule that a man must 
be taken to intend the natural and probable 
consequences of hisown acts, we must seek 
for the speaker’s intention in the language 
which he has used. 


“In the course of the argument comments 
were made, and quite properly made, on the 
form of many expressions to be found in 
the addresses, this form being in many 
eases offensive or insulting in the personal 
sense. These matters, however, though 
they may convict thespeaker of bad taste 
er bad temper, do mot seem to me 
to go very far towards convicting him 
of a violation of the Criminal Law. Now 
it not being contended that the main object 
of the speaker’s advocacy is in itself for- 
bidden, we must see whether there is 
“anything in the language used or the 
methods urged which fairly 
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the applicant within the penal section. 
The answer must of couree depend on 
the effect likely to be produced by the 
speeches on the minds of the hearers, 
Would that effect naturally and probably 
be to excite disaffection, as defined in the 
section, or to excite only such measure 
of disapprobation as is not forbidden by 
the law.? The arguments which we have 
heard to assist us in -answering this question 
are no doubt helpful. But it must be 
borne in mind that all such arguments 
necessarily concentrate upon certain select- 
ed passages, whereas the Oourt’s aim is to 
decide upon the general effect of the 
speechas as a whole. Probably the fairest 
way to ascertain that effect is to read the 
three speeches from beginning to end 
quietly and attentively, remembering the 
arguments and remembering the politically 
ignorant audience whom Mr. Tilak was 
addressing. I have so read these speeches 
not once, but several times, and the im- 
pression left on my mind is that on 
the whole, despite certain passages which 
are rightly objected to by the prosecution, 
the general effect would not naturally 
and probably be to cause disaffection, 7. e., 
hostility or enmity or contempt, but rather 
to create a feeling of disapprobation of 
the Government, for that it delays the 
transference of political power to the hands 
of those whom the speaker designates as 
‘the people.’ For this conclusion I can 
only appeal to the general purport of 
all the three speeches as a whole. They 
cover 34 pages of print, and of 
course- I cannot set them out in extenso in 
this judgment. ‘I must, therefore, perforce 
refer to particular passages of particular 
consequence. But I wish it to be understood 
that my decision is based not on parti- 
cular passages, but upon the general effect. 


I proceed now to cite a few passages 
in order to show what in the speaker’s 
own language is the meaning of that 
swarajya which he was advocating to his 
audience, He. tells them: “But, however 
good may be the arrangement made by 
other people, still it is not the case that 
he who wants to have the power to 
make this arrangement always approves 
of it. This is the principle of swarajya, 


brings If you got the powers to select your Col- 
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lector, it cannot be said with certainty 
that he would do any more work than 
the present Collector. Perhaps he may not 
do. He may even do it badly. I admit 
this. ...To put it briefly, the demand that 
mangement of our affairs should be in 
our hands is the demand for swarajya 

... IË you carry on such an effort now for 
five or twenty-five years, you will never fail 
to obtain its fruit,” 


This passage is important, as showing 
that the speaker does not expect that the 
political change which he advocates is to 
come suddenly or by a stroke of the pen. 
In other passages he uses the following 
language: ‘Confer those powers upon the 
peopla so that they may duly look to their 
domestic affairs. We ask for swarajya of 
this kind. This swarajya does not mean 
that the English Government should be 
removed, the HEmperor’s rule should be 
removed and the rule of some one of our 
Native States should be established in its place. 
.. But we must do those things which 
relate to business, trade, religion and society. 
Unless the power of doing those things comes 
partially into our hands in the end it 
must come fully— unless it comes fully into 
our hands, it is impossible for us to see 
a time of plenty, the dawn of good fortune, 
the advantage of prosperity. Water cannot be 
drunk with others’ mouths. We ourselves 
have to drink it.... The first duty is, take 
a portion of this authority into your 
possession, it does not matter if yon take 
a little portion of it...New King is mot 
wanted. But give into our possession 4 
portion of the powers by losing which our 
condition is being reduced to that of ‘or- 
phans.’” The above passages show the 
nature of the demand made, With this 
demand as a political theme I have of 
course no concern whatever, and I decline 
to say a word upon the subject. My 
concern is to say only that as a Jndge 
I find nothing in it that- offends against 
tke law. 

Passing now to an enquiry as to the 
methods advocated for securing thé result 
proposed, I set out the following excerpts 
as indicating the speaker’s general views: 
“Tt is an undisputed fact that we should 
secure our own good under the rule of the 
English people themselves, under the 
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supervision of the English nation, with 
the help of the English nation, through 
their sympathy, through their anxicus cfre 
and tbrough those high sentiments which 
they possess ...In this manner good manage- 
ment is to be asked for in this administra- 
tion. Amendment is to be bronght about 
in the present law; it is to be brought 
We will not ask 
for it from others. We have not to get 
this demand complied with by petitioning 
France. The Allies may be there, we have 
not to petition them. The petition is to 
be made to the English people, to the 
English Parliament....... Owing to the war 
which is now going on in Hurope, it has 
begun to be thought that unless all ithe 
many parts of the British Empire unite 
together that Empire would not attain as 
much strength as it should. It has so 
happened now that a consciousness has been 
awakened in them that they stand in need 
of aid from other countries, called Colonies, 
belonging to them— Australia, Canada and 
New Zealand which areinhabited by Sahebs. 
If you take advantage of this awakered 
consciousness, you too have this opportunity 
of acquiring some rights. No one tells you 
to obtain these rights by the use of the sword. 
But to-day the nation’s mind has undergone a 
change. India can give some help to Englard. 
If India be happy, England too will acquire 
a sort of glory, a sort of strength and a 


sort of greatness. This consciousness has 
been awakened in England.,..On the day 
on which you will be ready to do this 


particularly in these days after the war 
is over—the administration shall have to 
be changed in some respects at least.,..I 
do not say to any of you that you should 
do unlawful things in order to acquire 

these rights. There is a lawful way.” 


In all these passages which I have cited 
as fairly typical of the speeches, as fairly 
exemplifying the speaker’s general drift, 
not only is there nothing illegal, but there 
is a distinct pleading that the political 
changes advocated should be obtained by 
lawful and constitutional means. 

I need not lengthen this judgment by 
reference to the large mass of arguments 
used. lt is enough to say that in my 
opinion the bulk of these arguments are 
ree from legal objection and I notice ag 
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among such arguments the contentions that 
Indian administrators govern Native States 
wethout complaint; that in British India 
British Officials are paid too highly, and 
Indians, though they are free to discuss, 
have no effective control over finance or 
policy; that the present Officials being in 
fact alien by race, though able and 
industrious men, do not readily understand 
the needs of the people. Now all this may 
be politically’ wise or politically foolish, 
With that, [ say again, [have no concern, 
But it is in my judgment fair political 
eriticism, not obnoxious to section 124A, 
Yet it is arguments such as these which 
form the balk of these three addresses and 
the applicant is entitled to be judged 
rather by his general tenor and purport 
than by any selected -passages. It must 
also in fairness to the applicant be stated 
that these speeches are not all mere con- 
demnation. In one passage of the speech 
of the 3lst May 1916 he says, speaking 
of the Government and of the material 
improvements which the Government has 
made in the country: “I do not say that 
these things have not been done, done 
well and have been done better by the 
British Government than they would have 
been done by the former Governments; 
this is an honour to them. But should 
we not tell it to do those things which it 
does not do?” 


If matters rested here, the applicant’s 
defence would, in my opinion, be very 
strong. Unfortunately matters do not rest 
here, and there are two or three passages 
which undoubtedly, as they stand, are to 
my mind impossible of justification. Nor 
has Mr. Tilak’s learned Counsel made any 
substantial or successful attempt to 
“justify them If these passages stood 
alone, orif I could bring myself to think 
that they fairly reflected the speaker's 
general meaning, I should feel bound to 
confirm the Magistrate’s order. I do not 
intend to give these offensive passages 
farther publicity by repeating them in this 
judgment. I shall snfficiently identify them 
by saying that one passage, occurring in the 
first speech, refers to keeping Indians in a 
position of slavery or servitude, and an; 
*other passage in the second speech describes 


the Government as an alien Government 4 
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looking mainly to its own interest. In my 
mind the only real diffculty in ihis case 
has been to decide whether these passages 
alone can properly be used as affording 
sufficient ground for the learned Mazgistrate’s 
order, 

Upon the best consideration that I can 
give to this difficult question and having 
regard to the whole tenor of the speeches, 
1 think that the answer should be in the 
applicant’s favour. T think so, not because — 
these passages in themselves can be jastified, 
but because their obvious objectionableness 
is somewhat mitigated by the contex¢ of 
the arguments in which they occur, and 
bscause I do not regard them as fairly 
characterising the general effect of the 
speeches as a whole. There is no reason 
to think that, in these long speeches deli- 
vered orally, these particular passages, 
whieh occupy no specially prominent place 


in the addresses, would specially impress 


themselves -on the minds of the audience 
so as to override the general effect. That 
general effect is not, [ think, shown to 
exceed. the limits of fair criticism as defined 
in Explanations Nos. 2 and 3 of section 124 A, 

On these grounds I am of opinion that 
the Rule should be made absolute, the order 
under revision being set aside. The bonds, 
if they are executed, must be cancelled 
and discharged. 

Saan, J.—This is an application for revis- 
ing an order made by the District Magis- 
trate of Poona. The order is made in 
proceedings taken under section 108, Crimi- 
nal Procedure Uode, against the petitioner, 
and directs him to enter into a bond in 
a sum of Rs. 20,000, with two sureties, 
each ina sum of Rs. 10,000, to be of good 
behaviour for a period of one year. 


The information under section 108, Crimi- 
nal Procedure Code, against the petitioner 
was that he had orally disseminated seditious 
matter, that is, matter the publication of 
which was punishable under section 124A 
of the Indian Penal Code, by making 
these speeches on the subject of swarajya or 
Home Rule, one at Belgaum on the int 
May, and the other twoat Ahmednagar on 
the 3lst May and lst June last. 

The learned District Magistrate has come 
to the conclusion that these speeches con- 
tain matter, the publication of which is 
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punishable under section 124A, Indian Penal 
Code, and the order in question is based on 
this conclusion. 


Tbe principal question to be decided on 
this application is whether the matter com- 
plained of is such that its publication is 
punishable under section 124A, Indian 
Penal Code. At the outset it may be mention- 
ed that no objection is taken to the main 
theme of the lectures, viz, swarajya, or 
Home Rule for India on behalf of the Crown, 
nor is it suggested that the word swarajya 
is used in any offensive sense in these 
speeehes. The learned Advocate-Gereral 
has contended before us, as it was contend- 
ed before the lower Court, that the matter 
disseminated by the petitioner is seditious 
on account of the remarks made in various 
parts of his speeches imputing dishonest 
and corrupt motives to Government by law 
established in British India. 


jt bas been argued. that the lower Court 
is wrong in holding that disaffection within 
the meaning of section 124A means 
absence of affection,” The learned District 
Magistrate purports to quote the words of 
Mr Justice Strachey. But itseemsto me that 
in view of the observation of the Full Bench 
consisting of Farran, C. J., Candy and Stra- 
chey, JJ., in the case of (!ueen-Hmpress v, 
Bal Gangadhar Tilak (1) and of the judg- 
ments in (Queen-Hmpress v. Ramchandra 
‘Narayan (2), it is clear that disaffection 
does not mean absence of affection. The 
section, as it stood, when these cases were 
decided, was repealed in 1898, and the 
present section 124A was substitut- 
ed for it. The first Explanation to the 
section seems to indicate that disaffection 
cannot mean absence of affection within the 
meaning of the section. I agree on this 
point with the observations of Mr. Justice 
Batty in the case of Emperor v. Bhaskar 
(3), The learned Advocate- General does 
not contend ctherwise ; and the poiut is not 
of any practical Impertance in the casa. 

There has been some argument as to the 
meaning of the expression Government 
established by law in British India? and 
the observations of Mr. Justice Strachey 


(2) 22 B. 152; 11 Ind. Dee. (N. s.) 683. 
(3) 8 Bom. L. R. 421 at p. 437; 30 B. 421; 4 Or. L. 
Jy. > 
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in Trlak’s oase (1) and Mr, Justice Batty in 
Bhaskar’s case (3) on this point have been re- 
ferred to. For the purposes @f this case, 
it seems to me to be sufficient to state that 
the expression would mean the various 
Governments constituted by the Statutes 
relating to the Government of India now 
consolidated into the Government of India 
Act of 1915 (5 & 6 Goe. V, c. 61) aud would 
denote the person or persons authorised by law 
to administer Executive Government in any 
part of British India. Mr. Jinnah had 
argued that all the criticism directed 
against the Indian Civil Service, generally 
described as ‘bureaucracy’ in the speeches, 
cannot under any circumstances be treated 
as criticism against the Government by law 
established in British India. I am unable 
to accept this argument. It may be that 
the various services under the control of 
the Government by Jaw established in 
British India do not form part of the 
Government within the meaning of the 
section: and it may be that the criticism 
directed against any of the services is not 
necessarily criticism of the Government 
by law established in British India. But 
the feelings, which it is the object of 
section 124A to prohibit, may be exsited 
towards the Government in a variety of 
ways; and it seems to me that it is 
possible to excite such feelings towards the 
Government by an unfair condemnation of 
any of its services. Whether in a parti- 
cular case the condemnation of any service 
is sufficient to excite any feeling of hatered 
or contempt or disaffection towards Govern- 
ment by law established in British India, 
must depend upon the natare of the criticisim, 
the position of the service in the adminis- 
tration and all the other circumstances of 
that case. It would bea question of fact 
to be determined in each case with reference 
to its circumstances. But as a matter of 
law it cannot be said that the condemna- 
tion of a particular service uuder the 
Government by law established in Hritish 
India oan never be sufficient -+o oxcito 
any of the feelings prohibited by section 
1244 towards such Government, 

I now come to the question as to whether 
the publication of the matter contained 
in these speeches is punishable under 


section 124A. It is quite clear that the 9 
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speaker must not bring or attempt to bring 
into hatred or contempt, or excite or 
aatempt to excite disaflection towards, His 
Majesty or the Government established by 
law in British India; and it is also clear 
that even in the case of comments 
falling under Explanation 2 or 3 
of the section, this essential condition must 
be observed. In the present case Mr, 
Jinnah has laid. great emphasis on the fact 
that throughout the speeshes, the speaker 
has expressed his loyalty to His Majesty. 
But this cannot avail him. He is not 
charged with exciting disaffection towards 
His Majesty. . The Crown case is that he has 
attempted to bring into hatred or contempt or 
to excite disaffection towards the Govern- 
. ment established by law in British India; 
and if is no answer to this charge to say 
that he has expressed his loyalty to His 
Majesty. 

The speeches in question were delivered 
in Marathi and are very long. It is neces- 
sary to determine the intention of the 
speaker in delivering these speeches. The 
intention must be gathered primarily from 
the language used; and if on reading the 
speeshes, the reasonable and natural and 
probable effect of the speeches on the minds 
of those to whom they were addressed, 
appears to be that feelings of hatred, 
contempt ‘or disaffection” would be excited 
towards the Government, the petitioner’s 
case must fail, The question, therefore, 
is one of determining the reasonable, 
natural and probable effect of the speeches 
taken as a whole on the minds of those 
to whom they were addressed. -I have read 
these speeches for myself. They have been 
fully discussed on, both sides, and various 
passages have been referred to. I do not 
consider ib necessary to deal with these 
passages in detail, The. speeches must be 
read as a whole “in a fair, free and 
liberal spirit,” In dealing with them one 
“should not pause. upon an objectionable 
sentence here or .a strong word there.” 
They should be dealt with “in a spirit 
of freedom” and “not ‘viewed with an eye 
of narrow criticism.” The case should be 
viowed “in a free, bold, manly, and generous 
spirit” towards the petitioner: see Reg v, 
e Burns (4). In the present case itis clear 


(4) (1886) 16 Cox. O. O. 355 at p. 362. 
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from the various passages in the speeches 
that the avowed object of the petitioner 
was to create a public opinion in favour 
of Home Rule for India, and to induce the 
hearers to join the Home Rule League. 
It is- also clear from the speeches that 
he did not advocate for the achievement 
of his object any means other than strictly 
constitutional means. Under these cirsum- 
stances it is clear that in determining the 
general effect of the speeches care should 
be taken not to attach undue importance to 
the objectionable passages. Undoubtedly 
there are some objectionable passage& in 
these speeches. Particularly the references to 
the condition of slavery, and to the alien 
character of the rule are unfair and improper. 
It seems to me, however, thatthe petitioner 


is entitled to the benefit of the argument 


that the general effect of the speeches 
taken as a whole should be considered, as 
that would be the impression left on the 
minds of the hearers. It is possible 
that different minds might estimate 
this effect differently. Under the 
circumstances, I have done my best to 
consider the passages in the speeches in 
favour of the petitioner on the one hand and 
in favour of the Crown case on the other, 
and to estimate their effect. I am unable 
to say thatthe natural and probable effect 
of the speeches taken asa whole on the 
minds of those to whom they were addressed, : 
would be to bring into hatred or contempt 
or to excite disaffection towards the Govern- 
ment established by law in British India, I 
am not, therefore, prepared to hold tHat the 
matter disseminated by the petitioner is 
seditious within the meaning of section 108, 
clause (a), Criminal Procedure Code. I do 
not ignore the fact that there are some 
passages, which, if they stood by themselves, 
might justify the inference against the 
accused. But their effect in the course 
of long speeches-orally delivered is a different 
matter. 


The - learned:- Advocate-General has 
attempted to save the. order by urging that 
even if the -publication of the matter be not 
punishable under section 124A on account of 
the criminal intent of the petitioner not 
being established, the Court could still make 
an order under section 108, Criminal Pro- 


*% cedure Code, and that this is a fit case for 
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making the order contemplated by the 
section. He has relied upon the case of 
Sital Prasad v, Emperor (5). But it seems 
to me that it is essential under section 108; 
clause (a), that the matter disseminated 
must be shown to be seditious. The words 
of the section are clear and must be given 
effect to. I do not think that this view 
renders section 108 of the Criminal Pro- 
cedure Code unnecessary, It seems to me 
that the section affords an additional remedy 
to the Crown which may be more appropriate 
in certain cases than an actual prosecution 
oma charge under section 124A.. I am 
unable to follow’ Sital Prasad’s case (5) in 
view of the clear words of the section. 

I, therefore, concur in the order proposed 
by my learned brother. 

Rule made absolute. 


(5) 34 Ind. Cas. 974; 43 O. 691; 200, W. N. 159; 
28 O. L. J. 105; 17 Or. L. J. 254. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 1427 or 1916. 
September 21, 1916. 
Present:— Mr, Justice Chevis. 
KARTAR SINGH AND ANOTHER — Convicts ` 
— PETITIONERS : .. 
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VversSUs g 


EMPEROR-—Responpent, 

Penal Code (Act XLV of 1860), s. 193—False evi: 
dence-—-Omission to read out statement to deponent, 
effect of —Civil Procedure Code (Act F of 1908), O 
X, r.d, O. XVIII, r. 5. 

There can be no conviction under section 193 of 
the Penal Code based on a falso statement whiclt 
is not made and recorded with all due formalities- 
in manner required by law. [p. 848, col. 2. ] 

Under Order X, rule 1, of the Civil Proceduro 
Code a Court is not bound to examine the parties 
on oath, but it has. ‘power to do so if it should 
think fit. Order XV III, rule 5, of the Civil Pro- 
‘cedure Code requires that astatement of a witness 
when recorded should be read out to him and this 
for a double reason. In the first place any mistake 
made ‘either by the deponent or by the writer cat 
be corrected and in the second place a locus-pamitentice 
is- provided for a person..-who has mada a false 
statement. [p. 848, col. 1.] h 


} Where tho record itself does uot aki. the 
asual note that the statement has been read, out 
and admitted correct, it -can not be presumed that 
it was read out. [p. 848, col. 1.] 

Kamatchinathan Chetty v, Emperor, 28 M. 308; 2 


Or. L. J. 756 and Mohendra Nath Misser v. Enpero . 


12 0. W. N. 845; 8 Cr. L. J. 116, referred to. 
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The omission to read out a statement toa deponent 
deprives him of the locus penitentie which is 
afforded by the reading out andeuch an omission 
renders a conviction under section 193 of the Benal 
Code altogether illegal. [p. 848, col, 1.] 

Criminal revision from the order of the 
Sessions Judge, Mianwali, dated the 3rd 
August 916. . 

Mr. Broadway, for the Petitioners, 

Mr. Herbert (Assistant Legal Rememb- 
rancer), for the Respondent, 

JUDGMENT.—In 1909 Gauhar Din and 
Kartar Singh sold some land. According 
to the sale-deed they received Rs. 5C cash; 
In a subsequent pre-emption suit in 1914 
Gauhar Din and Kartar Singh were made 
parties, and when examined on oath prior 
to framing of issues they each stated that 
they had received only Rs. 20, and that 
Rs. 50 had been entered merely to deter 
pre-emptors. The Munsif held these state: 
ments ‘to be false and sanctioned prosecution 
under section 193, Indian Penal Code. 
Gauhar ‘Din -zand Kartar Singh have been 
tried’ and ‘convicted under section 193 and 
their appeal has been dismissed by the learned 
Sessions Judge. l 

The -Magistrate held that as a fact 
Res, 50 had beèn paid, and that the statement 
that only:.Rs, 20 had been, paid was false. 
The Sessions. Judge doncurred in this find- 
ing, .but .noting that- even „if only Rs. 20 
had. been paid the convicts would clearly be 
guilty. under section 423, Indian Penal Code, 
altered. the conviction to one. in the alter~ 
native under section 423 or 193. There being 
a clear finding that Rs. 50 was paid in full, 
I fail to see how any question of an offence 
under section 423 can arise, 


“~ Asto the conviction under section 193, I 
do not agree with the learned Counsel for 
the petitioners that a Civil Court cannot 
éxamine parties on oath, whether before or 
after issues are framed. The old Civil 
Procedure Code of 1859 required that the 
preliminary examination of the parties should 
be on-oath or solemn affirmation. The 
Courts -are now: no longer bound to examine 
the parties ‘on oath, see Order X, rule 1, 
but so far as I can see this does not 
amount to saying that the Court may not 
examine parties on oath if it should think 
fit to do so. And as Mr. Herbert points 
out, quite apart from the question of ar 
oath, any person bound by law to make 
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a declaration gives false evidence if he 
makes a false statement, see section 191, 
Indian Penal Code. 


But there is nothing to show that the 
statements when recorded were read out 
to the petitioners. Now the law requires 
that the statement shall be so read out 
(Order XVIIL, rule 5), and this I imagine is 
for a double reason. In the first place any 
mistake made either by the deponent or 
by the writercan be corrected, and in the 
second placea locus pæniteniiæ is provided 
for a person who has made a false state- 
ment. Where the record itself does not 
contain the usual note that the statement 
has been read ont and admitted correct 
IT cannot presume that it was read out. The 
Munsif has not been examined, but I do 
not sappose he would now be able to say 
from memory whether the statements were 
read out or not. So I think I must give 
the petitioners the benefit of the doubt 
and take it that the statements were not 
read out as required by law. Kamatchinathan 
Ohelty v. Emperor (1) and Mohendra Nath 
Misser yv. Emperor (2) are authorities for 
holding that in such a case there can be 
no conviction under section 198. 


But Mr. Herbert objects that in the’ 
present case the petitioners admit that they 
made those statements, and their real de- 
fence is that those statements are true. 
Whetber the defence set up in the present 
case can be used to fill up gaps in the 
prosecution seems to me a doubtful point, see 
Basanta Kumar Ghattak v. Queen-E mpress (3) 
and Mohideen Abdul Kadir v. Emperor (4). 


Bat in any case the omission to read out the - 


statements seems to me to deprive the de- 
ponents from the locus pænitentiæ which is 
afforded by the reading out of the state- 
ments, and even if I am wrong in think- 
ing that such an omission renders the con- 
viction altogether illegal, this would un- 
doubtedly be a reason for dealing with the 
offenders leniently, aud so l should not in 
any case send them back to jail now that 
they have served part of their sentence and 
I have admitted them to bail. 


9; 13 ec. (N. 8.) 635. 
. 238; 2 We ir 408; I Cr. L. J. 566. 
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But my opiniva is that there can be no 
conviction based on a false statement which 
is not made and recorded with all due 
formalities in the manner required by law. _ 

I accept this application and reversing 
conviction and sentences I acquit the peti- 
tioners and discharge them from their bail. 

Application accepted. 


ALLAHABAD HIGH COURT. 
CriminaL Revision No. 163 or 1916, 
February 8, 1917. 
Present:—Juseice Sir George Knox, Kr, 
CHOTEY LAL—<Appticant 
vETSUS 


KMPEROR—Opposita PARTY. 

Criminal Procedure Code (Act Y of 1898), ss. 195, 
L76—False statement, non-specificution of, in eharye— 
Irregularity, 

In every case, whether uuder section 195 or section 
476 ofthe Oriminal Procedure Code, the particular 
statement, where the offence refers to a statement, 
should be set out in the charge, so that the accused 
person should not be taken by surprise and should 
know clearly what is the statement which he is 
required to meot. But there is no specific provision of 
the law requiring such statement to be set onb in the 
charge, and the non-specification of the statement in 
the charge does not amount to a material irregularity, 


Criminal Revisión against the order of the 
Munsif, Fatehpur, dated the 7th June 
1916 

Mr, P. L. Banerji, for the Applicant. 

Mr. A. E. Ryves, for the Opposite Party. 

JUDGMENT.—While I think that in 
every case, whether under section 195 or 
section 476 of the Code of Criminal Pro- 
cedure, the particular statement, when the 
offence refers to a statement, should be 
set ont so that the ascused person shonld 
not be taken by surprise, but should 
clearly know what is the statement which 
he is required to meet, [ am not prepared 
tu hold that the non-specifisation yf the 
statament is a material irregularity. ‘he 
law does not, so far as I oan find out, 
require that the statement should be set 
out, and in the present case there can 
be no room for doubt what is the state- 
ment which the accused person has to 
meet. I dismiss the application with costs. 


4 Application dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT., 
APPEAL FROM APPELLATE Decree No. 73$ 
or 1914, 
September 13, 1916. 
Present:—-Mr, Mittra, A. J. C. 
RAGHUNATH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
VETSUS 
SHEOLAL AND OTHERS -—- DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O. I, r. 10— 
Mortgage swit—Preliminary decree—Defendunt, whether 
can be added after preliminary decree has been passed- 
Redemption— Estoppel — Statement by person not pro- 
perly? made party—Transfer of Property Act (IV of 
1882), s. 58 (e)—Mortgage by conditional sale-- 
Foreclosure. 

If a person who is made a party to a suit upon a 
mortgage cluims to be dismissed from the suit on 
the ground of paramount title, he cannot afterwards 
claim to redeem the. mortgage in any subsequent 
suit. The order dismissing such a person from the 
array of defendants amounts to an adjudication 
that the person, on his own showing, is not entitled 
to redoem. [p. 850, cols. 1 & 2.] 

Nilakunt Banerji v. Suresh Chindra Mullick, 12 C. 
4f4 (P. C.) 12 1. A. 971;9 Ind Jur. 439; 4 Sar. P.C. 
J. 685; 6 Ind. Dec (N. s ) 281, relied upon. 

Under the Code of Civil Procedure, proceedings 
subsequent to the preliminary decree in a mortgage 
suif are proceedings notin execution, but proceed- 
ings in the suit, and must be Letween the parties to 
the preliminary decree or their reprosentatives-iu- 
interest. [p. 850, col. 2.] 

Order I, rule 10, of the Civil Procedure Code, refers 
to any stage of the proceedings not concluded by a 
decrece, Therefore, a Court is not competent to 
ignore a preliminary decree ina mortgage suit and 
try the suit over again by joining a new defendant, 
nor can a new defendant be joined with an existing 
decree binding upon him, although he was not a 
party to the procecdings culminating in the decree. 
[p. 850, gol. 2.] 

A mortgagec’s right to possession can only acerue 
upon a foreclosure of the person legally ontitled to 
possession at the date of tho suit for foreclosure, [p. 
851, col, 1.] 

Nilakant Banerji v, Suresh Chandra Mullick, 12 ©. 
414 (P. C.}; 12 I. A. 171; 9 Ind. Jur. 439; 4 Sar. P. C J. 
685; 6 Ind. Dec, (N.s) 281 and Seth Ghasi Ram v. 
Jawahir Singh, 11 C. P. L. R. 75, relied upon. 

Girish Chunder Nandi v Kedar Nath Kundu, 83 C. 
596; 10 C. W. N. 592; Venkatagiri Aiyar v. Sudugopa- 
chariar, 14 Ind. Cas. 449; 22 M. L.J. 129 and Hur 
Pershad Lai v. Dalmardan Singh, 32 O. 891; 9 C. W. 
N. 728; 1 C. L. J. 371, distinguished. 


Therefore, whero a puisno morigageo brought a 
suit on the foot of his mortgage and foreclosed the 
mortgaged property without making the prior morl- 
gagee a party to the suit, and subsequently the 
prior mortgagee brought asniton the foot of his 
mortgage and foreclosed without making the puisne 
mortgagee a party: 

Held, that the prior mortgagee obtained nothing by 
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foreclosing the representatives of tho original mort- 
gagor, who had already lost all interest in the pro- 
perty. [p. 851, col. 1.] x 

Before applying the rule of estoppel it must gc 
shown that a previous inconsistent statement in 
some way affected the result of that litigation. 
Therefore, a person who was never & proper party 
to a litigation cannot in any way be estopped from 
subsequently pleading something inconsistent with 
a statement made by him in the course of the former 
litigation. [p. 850, col, 2.] 

Every contract of mortgage by conditional sale, since 
the Transfer of Property Act, must be taken as sub- 
ject tothe condition that in default of payment on 
the due date, ownership will not be vested, until there 
is a decree absolute for foreclosure, [p. 852, col. 1.] 


Appeal against the decree of the Divisional 
Judge, Nerbudda Division, dated the 25th 
August 1914, reversing the decree of the 
Subordinate Judge, Chhindwara, dated the 
16th Febrnary 1914, 

Sir Bipin Krishna Bose and Mr. V. Bose, 
for the Appellants. 

Messrs. J. O. Ghosh and V. R. Dhoke, 
for the Respondents. 

JUDGMENT.—On the 20th of March 
1889, one Nimbaji executed a mortgage by 
conditional sale in favour of the plaintiffs. 
On the 22nd of April 1895, one Linga 
executed a simple mortgage of the same 
property in favour of the predecessor of 
the defendants. It has been found by the 
Courts below that Linga is an alias of 
Nimbaji, and this is no longer disputed 
before me. The defendants obtained a 
decree on their mortgage on the llth of 
October 1996, without making the plaintiffs 
parties. On the 9th June 1909, they pur- 
chased the mortgaged property in execution 
of their decree, and they were put in pos- 
session on the 18th of October 1909. On 
the 18th of June 1909, the plaintiffs in- 
stituted Suit No. 169 of 1909 and obtained 
a preliminary decree for foreclosure on the 
22nd of October 1909. The defendants 
were not parties to this decree. On the 
6th August 1910, the plaintiffs applied to 
have the defendants made parties and the 
decrae made absolute. On the Sth of Oc- 
tober 1910, the defendants appeared in 
Court and stated that their mortgagor was 
not Nimbaji from whom the plaintiffs 
derived their title, and they also expressed 
their unwillinguess to redeem the plaintiffs’ 
mortgage. The defendants were discharged 
from the sult on the 17th of March 1911, 
and on the same day the decree was made 
gbsolute against the representatives of Nim- 
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baji. The plaintiffs have brought this suit 
for possession of the property comprised 
in, their mortgage, and which they have 
foreclosed. By a subsequent amendment, 
the plaintiffs prayed that, if the defendants 
wished to redeem the plaintiffs’ mortgage, 
the defendants may be ordered to pay 
Rs. 1,266 and costs of the suit. The defend- 
ants pleaded that the plaintiffs’ right to 
foreclose was barred by limitation, that 
they were not willing to redeem the mort- 
gage and that the plaintiffs were not 
entitled to possession on the strength of 
a decree, to which the defendants were 
not parties. The first Court passed a decree 
for possession in favour 
if the defendants fail to pay the mort- 
gage-money within a time fixed. The lower 
Appellate Court has dismissed the plaintiffs’ 
suit and this second appeal has been filed 
by the plaintiffs. 

It is argued on behalf of the appellants 
that the defendants having had an oppor- 
tunity of redeeming the plaintiffs’ mort- 
gage, and having declined. to do so in Suit 
No. 169 of 1909, they can no longer be 
allowed to set up their _rights under their 
mortgage or the austion-sale in pursuance 
of it, The case of Nilakané Banerji v. 
Suresh Chandra Mullick (1). is relied npon. 
It is also’ contended that ‘proceedings | at- 
ween the preliminary decree and the final 
decree are proceedings in suit and not 
proceedings in execution, and that 
under Order I, rule 10, the Court has 
the power to add a person as defendant 
at any stage of the proceedings. Itis also 
argued that the defendants cannot be allowed 
to approbate and reprobate. Further, it is 
contended that the plaintiffs’ mortgage 
being prior to the defendants’ mortgage, their 
decree for foreclosure relates back to the date 
of the mortgage, and that they are entitled to 
possession as against the defendants. 


The decision of the Privy Council in 
Nilakant Banerji v. Suresh. Ohandra Mullick (1) 
establishes that, ifa person whois made a 
party toa suit upona mortgage claims to 
be dismissed from the suit on the ground 
of paramount title, he cannot afterwards 
claim to redeem the mortgage in any sub- 


(1) 120, 414; 12 I. A. 171; 9 Ind. Jur. 489; 4 ore 
P. C. J. 685x 6 Ind. Dec. (x. s.) 281 (P. C.). 
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sequent suit. The resason for the’ decision 
is given at page 422. The order dismiss- 
ing such a person fròm the array of defend- 
ants amounts to an adjudication that the 
person, on his own showing, is not entitled to 
redeem. If the defendants had been made 
parties previous to the preliminary decree for 
foreclosure, there could ‘be no doubt that the 
appellants’ contention, based upon the judg- 
ment of their Lordships, would be sound. 
The question which now calls for a decision 
is, whether a person who should have been 
made a party previous to a preliminary decree 
for foreclosure can be made a party after- 
wards. It may be taken, as urged for thg 
appellants, that, under the present Code -of 
Civil Procedure, proceedings subsequent ‘to 
the preliminary decree in a mortgage suit are 
proceedings not in execution, but. proceedings 
in the suit. But it does not follow that the 
proceedings are not limited in -their scope: 
These proceedings must be ‘proceedings 
between the parties to the preliminary 
decree, or their representatives-in-interesb. 
It is not competent to the Court to‘igriore 
the preliminary decree, and try the suit 
over again by joining a new, defendant, nor 
cana new defendant be: “joined, with an- 
existing decree binding upon him, although 
he was not a party to the procesdings cul 
minating ` in "the "decree. Order, I, rule 10, ’ 
refers. tọ any stage of the NA ine nog 
concluded by adecree. I hold that it-- was 
not competent to the Court to make the 


defendants parties after the preliminary 
decree. The “Court had, therefore, no juris» 
diction ta decide that the defandants, 


upon their own showing, were not entitled 
to redeem, as was held in the case of 
Nelakant Banerji v. Suresh Chandra iul 
lick (1). i 
The argument that the defendants canna 

approbate and reprobate is based upon the 
defendants’ statement in Suit No. 169- of 
1909, to the effect that their mortgagor was 
a person different from the plaintiffs’ 
mortgagor. Before applying the rule of 
estoppel it must be shown thata previous 
inconsistent statement in some way affected 
the result of thatlitigation. Butif, as I have 
held, the defendants were never proper parties 
to the litigation of 1909, they cannot, in any 
way, be estopped from nleeding something i in- 
consistent with their former statement. The 


r 
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learned Advocate for the appellants cited 
a large number of cases on this point, 
They need not be considered in detail, as 
it is conceded that, if the Court had no 
jurisdiction to make the defendants parties 
in the former litigation, this principle of 
estoppel will not be applicable. I may also 
point out that the plaintiffs made their ap- 
plication for having the defendants made 
parties just two days before the last day 
of limitation provided for by section 31 of 
the Limitation Act, and the defendants 
made their first statement on the &th of 
October 1910, when a suit for foreclosure 
against the defendants was already barred. 
The defendants’ statement, therefore, did 
not, In any way, affect the result of that 
litigation, nor could if be said to have 
altered the plaintiffs’ position for the worse, 
in regard to any rigbt which they had for 
instituting a suit for foreclosure on their 
own mortgage. 

The next point for decision is, whether 
the plaintiffs, by reason of their prior 
mortgage, are entitled to possession against 
the defendants. It seems to me perfectly 
clear that they are not. Their mortgage 
was not a usufructuary one; their right 
to possession would only accrue upon fore- 
closure of the equity of redemption. I 
have already given the dates from which 
it is vlear that on the 9th of June 1909, 
the defendants were the owners of the 
equity of redemption, and the plaintiffs did 
not institute their suit till nine days after 
the defendants became such owners. The 
view which has been adopted in this Court 
is that? a pnisne mortgagee is not bound 
to redeem a prior mortgagee, even if he 
has knowledge of such a prior mortgage. 
See Seth Ghast Ram v. Jawahir Singh (2). 
The defendants having thus become the 
owners of the equity of redemption prior 
to the plaintiffs’ suit, the plaintiffs obtained 
nothing by foreclosing the representatives of 
the original mortgagor, who have already 
lost all interest in the property. The 
plaintiff's right to possession can only accrue 
upon a foreclosure of the person legally 
entitled to possession at the date of the 
suit for foreclosure. The respondents’ 
learned Advocate has cited the case, of 


(2) 110. P. L, R. 76, 
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Madan Lal v. Bhagwan Das (3), which cer- 
tainly supports his argument. 


I must briefly notice the cages on this 
point cited on behalf of the appellants. 
In Girish Ohunder Nandi v. Kedar Nath 
Kundu (4), the appellants before the High 
Court did not dispute that part of the 
decree of the Courts below which held that 
the plaintiffs in that suit were entitled to re- 


_cover possession, if the defendants did not 


redeem, The only points argued and decid- 
ed by the High Court are the terms upon 
which redemption should take place. The case 
of Venkatagiri Adyar v. Sadagopachariar (5) 
is really against the appellants, for the 
prior mortgagee. succeeded, not because he 
was a prior mortgagee, but because his 
auction-sale was prior to that of the second 
mortgagee. There remains for me to con: 
sider the case of Har Pershad Lal v. Dalmar- 
dan Singh (6). In that case, the first mort- 
gagee, not having notice of a second mort- 
gage, sued the mortgagor alone and obtained 
a decree on his mortgage, and the assignee 
of the decree, having in execution pur- 
chased the property, which had been pre- 
viously purchased and taken’ possession of 
by the second mortgagees in execution of 
their subsequently obtained mortgage decree 
(to which the first mortgagee was not a 
party), sued the sécond mortgagees more 
than twelve years after the due date of 
the first mortgage, for possession of the 
property, giving them the option to redeem. 
Ascording to Rampini, J., the right to 
possession depends on the priority of pur- 
chase and not on the priority of mortgage. 
Brett, J., attached importance to the fact 
that the second mortgagees had full know- 
ledge of the prior mortgage, and ought to 
have made the prior mortgagees parties to 
the suit, a view of the law not accepted 
in these Provinces. He also relied upon the 
doctrine of lis pendens. In the case before 
me there is no question of lis pendens. Both 
Mitra, J., and Brett, J., ignore the argument 
of Rampini, J., to the effect that the prior 
mortgagee’s right to foreclose on his own 


(8) 21 A. 235; A. W. N, (1899) 41; 9 Ind, Deo, (x. s.) 
859. 
(4) 33 Œ. 590; 10 C. W. N. 592. 


5) 14 Ind. Oas. 449; 22 M. L, J. 129, 
ts} 82 0, 891; 9 C. W., N, 728; 1 G, L. d. 371, 
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mortgage was barred by limitation, I 
entirely agree with the view of Rampini, 
J., in the following passage in his judgment 
&t page 897: “The fact that in this suit he 
(the prior mortgagee) offers the defendants 
(subsequent mortgagees) the option of re- 
deeming him, cannot avail him, for in this suit 
heisnot suing on his mortgagelien,and, there- 
fore, cannct ask to be redeemed. ‘This suit is, 
in short, not such a suit as he ought to 
have brought toenforee his mortgage lien as 
against the defendants.” It is difficult to 
see how a prior mortgagee, when his right 
to foreclose is barred by limitation, can 
evade the law by offering the defendant an 
option to redeem, failing which he is practi- 
cally to be foreclosed. On the whole, I 
prefer to follow the judgment of Rampini, J. 

The appellants’ next argument is that their 
mortgage being one by conditional sale, 
according to the contract of the parties, 
they became entitled to the ownership on 
the 20th of March 1895, when the time stipu- 
lated for payment expired, and that there 
were only certain formalities of law to be 
gone through to give effect to this owner- 
ship. Thisis unsound. Before the Transfer 
of Property Act and before the Bengal 
Regulation Act, XVII of 1806, was applied 
to these Provinces, such an argument might 
have deserved consideration. Butevery con- 


tract of mortgage by c6riditional sale, since 


the Transfer of Property Act, must be taken 
as subject to the condition that in default 
of payment on the due date, ownership will 
not be vested, until there is a decree 
absolute for foreclosure. The fact, therefore, 
that the plaintiffs’ mortgage became payable 
before the execution of the defendants’ 
mortgage, cannot give them any priority. 
The appeal, therefore, fails and is dismissed 
with costs. 


Appeal drsniissed, 


at 
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PATNA HIGH COURT, 
AvPEAL From ORIGINAL Decree No, 117 
or 1915. 

February 14, 1917, 
Present:—Mr. Justice Chapman and 
Mr. Justice Roe. 

Balu HARIHAR PRASAD AND OTHERS— 
DesFENDANTS——~APPELLANTS 
versus 
MUNNI LAL CHOWDHURY AND OTHERS — 
PLAINTIFFS, JAGARNATH PRASAD 


—Derenpant No, 1—Responpents. 

Mortgage, usufructuary—Personal covenant— Decree 
for sale on basis of separate mortgage—~Possession 
surrendered to mortgagor—-Mortgagee, whether gntitled 
io personal decree on basis of usufructuary morigage. 

J. executed a zarpeshgi in respect of certain pro- 
perty in favour of Af, stipulating that in case of non- 
payment on the date fixed for repayment of the debt, 
M. would continue in possession and appropriate the 
renis and profits, that the property was hypothecated 
aud pledged and thatif the zarpeshgi money was 
not paidand M. had to institute a suit and the pro- 
ceeds of the auction-sale of the property proved 
insufficient, the balance of the money would be 
realised from the person and other property of J. M. 
obtuined a decrece for the sale of the property on the 
basis of another mortgage and surrendered possession 
of the property to J. In a suit instituted by M. on the 
basis of the zarpeshg: deed giving up his rights as a 
mortgages and praying for a money-decree: 

Held, that the deed created a personal liability to 
pay andin the absence of anything in the deed to 
show that the personal liability was extinguished and 
that there should be substituted for it merely a 
liability to be sued as a mortgagor, the plaintiff was 
entitled to a personal decree, (p. 853, col. 2, ] 


_ Appeal from a decision of the Subordinate 
Judge, Mozafferpur, dated the 30th May 
1914. 

Messrs. Ohandra Sekhar Banerjee and Gour 
Chandra Pal, for tbe Appellants. 

Messrs. Sarosht Charan Mitter and” Bunkim 
Chandra De, for the Respondents. 


JUDGMENT. 

UHAPMAN, J.—On the 21st of August 1903, a 
deed was executed by one Jagar Nath Prasad 
in favour of the plaintiffs. The deed recited 
that Rs. 6,113-8 0 was due to the plaintiffs 
under a previous bond, and Rs, 1886.8.) 
was due to one Babu Binda Prasad. The 
debt due to Binda Prasad was to be paid by 
tho plaintaffs and tho total liability was to be 
{realed as zurpeshy: loan of the amuunt of 
Rs. 8,000 bearing interest at 32 annus per 
cent, Certain proporties were leased to the 
plaintiffs and a promise was made to pay the 
amount due under the agreement in Bhado 
1314 (1907), The arrangement was, that 
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on failure to pay on the due date the plaint- 
iffs were to remain in possession and were 
to be entitled to realise the rent and appro- 
priate the same, There was a further recital 
that the property leased was hypothecated 
and pledged to the plaintiffs, that the mort- 
gagor should not create any further charge 
upon the property, and that if the zarpeshgz 
money was not paid and the zarpeshgidar had 
to institute a suit in Court for the recovery 
of the money and the proceeds of the auction- 
sale of the property proved insufficient, the 
balance of the money shall be realized from 
the person and other properties of Jagar Nath 
Prasad, It appears that subsequent to this 
transaction the plaintiffs instituted a suit 
against Jagar Nath Prasad and the other 
members of his joint family in which the 
obtained a decree for the sale of this property 
under another mortgage-bond. 

The present suit was by the plaintiffs for 
the money due under the deed of August 
1903, They say that as they have already 
obtained a mortgage decree for the sale of 
this property they give up their claim as 
mortgagees and pray for the passing of a 
money -Cecree. 

The excutant of the deed, the defendant 
No.1], did not contest the euit; the suit was 
contested by the defendants Nos, 2 to 5, the 
other members of his family. They contested 
the genuineness of the bond, the passing of 
consideration and the power of defendant No. 
1 to bind the other members of the family. 
They alleged that the purposes of the bond 
were immoral, These defences failed and 
the findjngs of the learned Subordinate Judge 
upon these points have not been assailed 
before us. The portion of the judgment 
which has been assailed is the portion dealing 
with the question whether the plaintiffs are 
in any event entitled to a money-dcecree. It 
is contended that the bond being an usu- 
fructuary bond the plaintiffs are not entitled 
toa money cecree. It is then contended that 
there being a contract in the bond that the 
mortgaged property should be proceeded 
against first, the plaintiffs are not entitled to 
an ordinary decree for money. 


Before proceeding to consider this point, 
it is desirable to advert to the plaintiffs’ case 
that they had been dispossessed from the 
mortgaged property. This allegation was 
held by the Subordinate Judge to be not 
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proved, The Subordinate Judge, however, 
finds that the plaintiffs have voluntarily 
surrendered possession. This finding appearg 
to be supported by the case of the contest- 
ing defendants Nos. 2 to 5, who allege in 
their written statement that they are in 
possession of the mortgaged property. It 
may be taken, therefore, that at the time 
when the snit was brought, the plaintiffs 
were not in possession of the mortgaged 
property. 

The only question, therefore, which I have 
to determine is whether there is anything 
in the bond to justify me in saying thatthe 
parties agreed that the debt should be dis- 
charged only from the usufruct of the pro- 
perty, or by an ordinary mortgage suit and 
in no other way. The creation of the debt 
of which the deed is evidence would create 
a personal liability on behalf of the defend- 
ants, there was a promise to pay and unless 
there is something inthe bond to justify 
the Court in holding that the parties agreed’ 
that their personal liability should be extingu- 
ished and that there shonld be substituted 
for if merely a liability to be sued as mort- 
gagor, | would have to hold that there was 
a liability to be sued personally: There is 
no express stipulation in the bond excluding 
the liability to a personal decree; there is 
also no express stipulation that the principle 
and interest shall be discharged from the 
usufruct. It was agreed that the property 
itself shall be mortgaged and hypothecated 
and that the mortgagee shall be entitled to 
bring a mortgage suit. I have been un- 
able to find anything in the terms of the 
bond to justify me in saying that the 
parties agreed that the liability to be sued 
personally should be extinguished. This 
being so, I am of opinion that the learned 
Subordinate Judge was right in decresing 
the plaintiffs’ suit. 

I would dismiss the appeal with costs. 

Ror, J.—-I agree. 

Appeal dismissed, 
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NAGPUR JUDICIAL COMMISSIONER’S 

a i COURT. . 

e First Orvis Appear No, 42B or 1916, 

- November 16, 1916. 

. Present:— Mr, Prideanx, Offg. A. J. C., and 

a. Mr. Mittra, Og. A. J. C. 

CHUNNILAL—Darenpant—AppeLuant 

: VETSUS 
TIKAMDAS AND otanns—~PLAINTIFFS-—~ 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s 11, O. 

XXXIV, r. 6—Mortgage-decree—Liberty to apply for 
personal decree refused—Transfer of Property Act (IV 
of 1882), s. 90, application wnder-—-Res judicata- 
‘Limitation Act (TX of 1908), Sch. I, Art. 181— Personal 
decree, application for—Limitation, 
__ Where the parties to a mortgage suit have invited 
the decision of the Court as to whether a claim for a 
‘personal decree ig within time and the issue has 
‘been substantially tried, the matter cannot be re- 
agitated onan application under section 90 of the 
‘Transfer of Property Act. [p. 855, col. 1.] ; 


+. Musaheb Zaman Khan v. Inayat-ul-lah; 14 A. 518; 
A. W.N. (1892) 80;7 Ind. Dec, (Nn. 8.) 698, distin- 
guished, . 


Uttam Ishlok Rai v, Ram Narain Rai, 28 A. 865; A. 
W. N. (1906) 44; 3 A. L. J. 171, relied upon. 


- An application under Order XXXIV, rule 6 of 
the Civil Procedure Code, is governed by Article 181 
of the Limitation Act. [p. 856, cols. 1 & 2.] 


_ Abdul Majid v, Jawahir Lal, 23 Ind, Cas. 649; 86 
A, 850; 12 A. L. J. 624; 16 Bom, L. R. 3895; 18 ©. W. 
N. 963; 19 C. L. J. 626; 27 M. L. J. 17; (1914) M. W. 
N. 485; 16 M. L. T. 44; 1L. W. 483, relied upon, 


Ashfaq Husain v. Gauri Sahai, 9 Ind. Oas. 975; 38 A. 
264; 15 0. W. N. 370; 8 A. L. J. 382 18 €. L. J. 851; 
9 M. L. T. 380; 13 Bom. L. R. 367; 4 Bur. L. T, 121; 
21 M. L. J. 1140; Batuk Nath v. Munni Dei, 28 Ind. 
Oas.” 644; 18 C. W. N. 740; 12 A, L, J. 596; 19 C. L, J, 
574; 16 Bom. L. R. 860; 27 M. L.J. l; 16M. L. T, 
1; 36 A. 284; 1 L. W. 729; (1914) M. W.N. 487; 41 I. 
A. 104 and Munna Lal v. Sarat Chunder, 27 Ind. Cas. 
683; 17 M.L. T. 120; 21 C. L. J. 118; 2 L. W. 282; 
19 ©. W. N. 661; 28 M. L. J. 470, 17 Bom. L. R. 408; 
42 0, 776; 42 L'A, 88, referred to, 


Nathwram v. Raja Seth, 110, P.L. R. 141, not 

followed. 

Bishwambhar Saha v. Ram Sundar Kaibarta Das, 
80 Ind. Cas. 719; 42 O. 294 and Madhab Mont Dasi v. 
Pamela Lambert, 6 Ind. Cas. 537; 87 C. 796; 12 C. L, 
J. a ae 0. W. N. 337, dissented from. 

n making a supplementary decree in a mortgage 
suit the Court has to consider, if any GAGE of 
limitation arises, whether the personal remedy was 
barred at the date of the institution of the suit, and 
not whether it would be barred at the date of the 
application under section 90 of the Transfer of Pro. 
perty Act. - But the application itself may be barred 
by limitation if presented more than three years 
after the confirmation of the sale, [p. 856, col, 2 7 

Rahmat Karim v, Abdul Karim, 34 0. 672; 11 0. W. 
WN, 674; 6 O. L. J. 119, referred to, AN 
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A Court cannot suo motu pass a decree under e 
Order XXXTV, rule 6 of the Oivil Procedure Code, 
without an application on the part ofthe plaintiff, 
and on such application being made the Court has to 
decide in the first place whether there is a personal 
covenant to pay, and in the second place whether 
the claim to enforce such a covenant is within time. 
[p. 856, col. 2. ] | 

Bishwambar Saha v. Ram Sundar Kaibarta Das, 
30 Ind. Cas, 719; 42 O, 294, dissented from. 


First appeal against the decree of the 
Second Additional District Judge, East Berar, 
dated the 8th January 1916. 

Dr. H. S. Gour, for the Appellant. 

Mr. F. W. Dillon, for the Respondents. 


JUDGMENT.—This is an appeal from an 
ex parte decree passed under Order XXXIV, 
rule 6, of the Civil Procedure Code. The 
plaintiffs sued upon a simple mortgage, dated 
the 14th June 1893, securing the principal 
sum of Rs. 10,000, payable by annual instal. 
ments of thousand rupees each. The mort- 
gage contains a clear personal covenant to 
pay in case the sale-proceeds are insufficient 
to satisfy the mortgage-money. There is 
also a provision that in defanlt of three 


‘instalments the whole amount will be pay- 


able. No repayments were made, and the 
cause of action, therefore, accrued on the 14th 
June 1896. The suit was filed on the 30th 
January 1905. The plaintiffs asked for a 
sale decree and also for a decree that if . 
there is a deficit fromthe saleof the mort- 


‘gaged property, the sum may be recovered 


from the person or other property of the de- 
fendant. l 

In the course of the trial the defendant 
pleaded that the claim for a persomal decree 
was barred by limitation. In answer to 
this the plaintiffs relied upon a letter of 


"1902, said to have been written by the 


defendant, requesting the plaintiffs not to 
sue him, but it was stated by the plaintiffs 
that the letter cannot be found. The 
plaintiffs tendered oral evidence, “and 
the lower Court held that in view of the 
provisions of section 19 of the Indian Limita- 
tion Act no oral evidence of the contents of 
the letter was admissible. 


Eventually a sale decree was passed with. 
out, however, liberty to apply for an order 
under section Y0 of the Transfer of Pro- 
perty Act. The conditional decree for sale 
was passed on the 30th September 1908, 
and a final decree for sale on the 22nd 
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duly 1909. -The mortgaged property was 
gold on the 28th March 1911, and the sale 
‘was confirmed on the 24th May 1911. The 
fact that theré was.a deficit was perfectly 
slear-as soon as the-sale took place, The 
present application was filed on the 3rd 
October 1915. ` ae 

«The Additional District Judge merely 
records in. the order sheet, dated the 8th 
January 1916, that “a. personal decree will 
be passed as desired by the decree-holder.” 
A formal decree, however, was drawn up 
by the lower Court. The defendant has 
fled this appeal. 

: There are two questions for decision: the 
first is whether the lower Court’s refusal to 
give liberty, as prayed for in the plaint, 
to apply under section 90 of the Transfer 
of Property Act operates as res judicata; the 
‘second is whether the application on which 
the decree under appeal was passed was 
-barred by limitation. 


i We now proceed to decide the question 
¡whether the proceedings before the condi- 
ional decree operated by way of res judicata. 
The learned Counsel for the respondents 
urges that a claim for a personal decree is 
premature until it has been ascertained 
‘whether the sale-proceeds are sufficient to 
spay off the mortgage-money. We entirely 
agree with this contention, but ib does not 
follow that, where the parties baye invited 
“the decision of the Court as to whether 
“such a claim is within time and the issue 
‘has been substantially tried, the matter 
‘can _be re-agitated upon an application under 
‘sectien 90 of the Transfer of Property 
“Act. The case relied on by him, Musaheb 
‘Zaman Khan v. Inayat-ul-lah (1), does not 
‘go so far as to lay down that it is not 
“competent to the Court to decide such a 
‘question before the actual sale of the 
‘mortgaged property. ‘Form 109 of Schedule 
‘ZV of the Code of 1&82 clearly contemplates 
“such a claim being made in the plaint. 
“Form 45 of Appendix E -f the present 
“Code shows that the plaintiff may claim 
‘that liberty be reserved to him to apply 
‘for a personal decree in case the proceeds 
‘of the sale are found insufficient to pay the 
“amount due to the plaintiff. The case of 


“a (IY 1b A, 613; A. W. 


N. (1892) 80; “Dan, 
(N. s ) 698. i 11692) is 7 Ind. “Dec 
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‘As already mentioned, 


855 


Vitam Ishlok Rai wa Ram Narain Rai (2) 
supports the view we have taken. Now we 
have tosee whether there was an adjudica- 
tion upon this point at the trial. è 

The right to claim a personal decree 
was put in issue, The plaintiffs by their 
pleadings admitted that their claim was 
prima facie barred by limitation; but they 
relied npon an acknowledgment said to have 
been made in 1902 as saving limitation. 
This was the only ground urged, and it 
was held that they were not ontitled to 
giye evidence of this acknowledgment as the 
letter was said to have been lost. The 
necessary result from such a finding was 
that such a claim could not be legally 
entertained. We think the absence 
of a declaration that the plaintiffs would 
be at liberty to make a further application 
under section 90 of the Transfer of Property 
Act amounts to a refusal of the relief claim- 
ed and also amounts to a decision that they 
are not so entitled. 

The respondents now plead that they 
should be allowed to prove that there was a 
waiver of the defaults which prevented time 
from running against them. This was not 
their case at the trial, nor is such a case set 
up in the application dated the 3rd Ostober 
1915. We think the respondents must be 
deemed to have acquiesced in the conten- 
tion of the defendant that a personal claim 
is barred by limitation, for, in our opinion, 
it was open to them to have appealed 
from the conditional decree in so far as 
it did not declare the right to such a claim. 
Although the findings recorded in the suit 
are not very. clear, we think the learned 


‘District Judge, who held that oral evidence 


was -not admissible to prove the acknowledg- 
ment, meant to decide that the plaintiffs’ 
claim for a personal decree was barred by 
limitation. 

We think the appellant’s contention that 
the application, dated the 3rd October 
1915, is barred by limitation is sound. 
the sale was con- 
firmed on the 24th May 1911. The views 
entertained by the High Courts hitherto 
have been conflicting as to the limitation 
applicable to applications under the 
Transfer. of Property Act for an order 


(2) 28 A. 365; A. W. N. (1906) 44; 3 A, L: J. 171, e 
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absolute for sale. It is, however, 
unnecessary to refer to them,as certain 
recent decisigns of their Lordships of the 
Prwy Council have settled the question. In 
Abdul Majid v, Jawahir Lal (3) the 
Judicial Committee decided that an applica- 
tion for an order absolate to sell the mort- 
gaged properties, in other words, for an 
order directing enforcement of an order 
nisi is governed by Article 179 of 
the Limitation Act of 1877. We may note 
that thé- frend of the recent decisions of 
the: highest tribunal is to accept the 
Allahabad view. [See Ashfaq Husain v. 
Gauri Sahai (4), Batuk Nath v. Munni Ded 
(5), Munna Lal v. Sarat Chunder (6)). 


The respondents’ learned Counsel relies 
on Nathuram v. Raja Seth (7), but this case 
must be regarded as obsolete under the 
new Code. The present application was 
made in 1915, and is, therefore, governed 
by the Civil Procedure Code of 1908. It 
is no longer an application under section 
90 of the Transfer of Property Act, but an 
application under Order XXXIV, rule 6, of 
the Civil Procedure Code. The Allahabad 
view was that the limitation governing an 
application for a decree under section 90 
of the Transfer of Property Act is that 
prescribed by Article 178 of the Limitation 
Act of 1877. We think the present applica- 
tion is governed by Article 181 of the 
Limitation Act of 1908. 


There remains for us to notice a 
recent decision of the Calcutta High Court 
relied upon for the respondents: Bishwambhar 
Maha v. Ram Sundar Kaibarta Das (5). 
Holmwood and Chapman, JJ., held that 
an application for a personal decree under 


(3) 23 Ind,Cas. 649; 86 A. 850; 12 A. L. J. 624; 16 
Bom, L. R. 898; 18 C. W, N. $68; 19 C. L. J. 626; 27 M. 
L. J. 17; (1914) M. WN. 485; 16 M. L. T. 44; 1 L. W. 
483, 


(4) 9 Ind. Cas. 975; 33 A. 264; 15 C. W. N. 870; 8 
A, L. J. 832; 13 C. L. J. 351; 9 M. L. T. 380; 13 Bom, 
L, R. 367: 4 Bur. L. T. 121; 21 M. L. J. 1140. 

(5) 23 Ind. Cas, 644; 18 C W. N. 740; 12 A. L. J. 
598; 19 0. L. J. 574; 16 Bom. L. R. 360; 27 M. L. J. 1; 
16 M.L. T. 1; 86 A. 284, 1 L. W. 729; (1914) M. W.N, 
437; 41 1. A. 164. 

(6) 27 Ind. Cas. 683; 17 M. L, 'T. 120; 21 0. L.J, 
118; 2 L., W. 282 19 0. W, N. 561; 28 M. L. J, 470; 17 
Bom. L. R. 408; 42 O. 776; 42 I. A 88 

(7) 110. P. L. R, 141, 

(8) 30 Tnd. Cas, 719; 42 ©, 294, 
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Order XXXIV, rule 6, is not governed by 
Article 181 of the Limitation Act any 
more than an application for an order 
absolute under Order XXXIV, rule 3. The 
decision of their Lordships of the Privy 
Council iu Abdul Majid v, Jawahir Lal 
(3) was probably not published then. This 
weakens the authority of the case. The 
ruling itself is based upon Madhab Moni 
Dasi vy. Pamela Lambert (9) and Rakmat 
Karim v. Abul Karim (10). The case of 
Madhab Mont Dasi v. Lambert (9) must 
now be deemed to have been overruled 
by their Lordships of the Privy Counsil, 
for, in our opinion, an application for an 
order absolute for foreclosure cannot be 
distinguished from one foran order absolute 
for sale. We agree with tbe view laid 
down and sited with approval in Rahmat 
Karim v. Abdul Karim (10), that in making 
a supplementary decree the Court has to 
consider, if any question of limitation arises, 
whether the personal remedy was barred 
at the date- of the -institution of the 
suit, and not whether it would be barred 
at the date of the application under section 
$0 of the Transfer of Property Act. But, 
in our opinion, it does not follow from 
this that the application itself may not 
be barred by limitation if presented more 
than three years after the confirmation of 
the sale. 


The learned Counsel for the respondents 
argues on the authority of Bishwambhar 
Saha v. Ram Sundar Kaibarta Das (8) 
that as the Court has no discretion on an 
application under Order XXXIV, rule, 6, it 
is bound to pass a decree. We respectfully 
differ from this view. The Court has to 
decide in the first place whether there is 


Ja personal covenant to pay, and in the 


second place whether the claim to enforce 
such a covenant is within time. It may 
be said that the Court has no discretion 
to refuse a relief in any suit where the 
plaintiff is legally entitled to it. A decree 
under Order +» XXIV, rule 6, can be passed 
when the rights of the parties have been 
adjudicated upon. The Conrt cannot suo 


` motu pass a decree under Order X.. XIV, rule 


\ 


6, without an application on the part of 
(9) 6 Ind. Cas. 687; 37 0, 796; 12 0. L. J. 328; 15 
. W. N. 387. 
(10) 34 0. 672; 11 O, W. N, 674; 6 O, L., J. 119. 


Vol. XXXIX] 


the plaintiff. There is no doubt a verbal 
difference in the wording of Order XXXIV, 
rule 4, and rule 5, which lay down that the 
Court shall pass a final decree for foreclosure 


“and sale on an application made in that 


behalf by the plaintiff. Although Order 
XXXIV, rule 6, does not contain those words, 
we think, no personal decree can be passed 
without such an application. We hold, 
therefore, the application, dated the 
October 1915, was barred by limitation. 

The result is that this appeal succeeds, 
The decree of the lower Court is reversed 
and, the application, dated the 3rd Octo- 
ber 1915, is dismissed with costs in both 
Courts. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
Letrers Patent Appear No. 1 or 1916. 
February 21, 1916. 
Present: —Justice Sir John Woodroffe, Kr., 
and Justice Sir Asutosh Mookerjee, Kr. 
SIMRIK LAL BHAKAT—Derenpant 
No, 3— APPELLANT 
versus 
RADHARAMAN KALIDAHA—- PLAINTIFF, 
PURNA CHANDRA MANDAL— 


Derenpant No, 4— RESPONDENTS, 

Civil Procedure Code (Act YV of 1908), s. 64, 
constryction of, O. XXI, r. 54- Attachment, when 
i a Procedure Code (Act XIV of 1882), 
s. 276. 

The attachment referred to in section 64 of the 
Civil Procedure Code of ‘903 means an attachment 
which has been made in the manncr prescribed in 
Order XXI, rule 54, of the Code, 

The words in section 276, Codeof Civil Procedure of 
1882, which have been omitted from section 64 of the 
present Code, have been omitted as being mere 
surplusage. 


Appeal against the decree of Mr. Justice 
Roe, dated the 30th of. November 1915, 
reported as 32 Ind, Cas, 276, in Appeal from 
Appellate Decree No. 4164 of 1913, 


FACTS of the case 
Ind. Cas, 276. 

Babu Mohendra Nath Roy (with him 
Babus Brojendranath Chatterjee and Gouranga- 


appear from 392 


nath Banerjee), for the Appellant.—As soon y 
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as an order of attachment is made, the pro- 
hibition against private alienation of pro- 
perty after attachment under section 64 of 
the Civil Procedure Code of 1908 somes 
into operation. lf the wording of section 
64 of Act Y of 1902 is compared with that 
of section 276 of the old Code of 1382, 16 
will be found that the words “by astual 
selzure or by written order duly intimated 
and made known in manner aforesaid,” after 
the word “made” in the old Code of 1882 
have been omitted from the present Code of 
1908. The effect of the omission is that 
the attachment shall take effect from the 
time the order is made by the Court. The 
omission is very material. It cannot be 
said that the words have been omitted as 
being mere surplusage. Then, in Order 
KAT, rule 54 of the Code of 1908, correspond- 
ing to section 274 of the Code of 1882, we 
find how attachment of immoveable property 
is made. It is preseribed there that the 
attachment is made by an order of the’ 
Court prohibiting the judgment-debtor from 
transferring the property after attachment 
and all persons from taking any benefit 
from such transfer. So having regard to 
the provisions cf the Civil Procedure Code, 
I submit that the Statutory Law against 
private alienation of attached property 


, comes into operation as soon a3 an order of 


attachment is made by the Court, 

Babu Ram Ohandra Majumdar, for the 

Respondents, was not called upon. 
JULGMENT. 

Wooprorrt, J.—I1 think that this appeal 
fails, and that the obvious interpretation 
of the sections and the rules, to which we 
have been referred, ts that the attachment 
in section 64 of the present Code means 
an attachment which has been made in 
the manner prescribed in Order XXI, rule 
54. The words which were originally in 
section 276 of the Code of 1882, and which 
have been omitted from the present section 
64, are not material and have been omitted 
as being mere surplusage. 

The appeal is dismissed with costs. 


MOOKERJEF, J.—I agree, 
Appeal dismissed. 
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KISHUN CHAND V, MOSAFIR MISTRY. 
= PATNA HIGH COURT. 
Seconp Crvin Appear No. 2963 -or 1914, 

e March 29, 1917. 
*Present;—Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Sharfuddin, 
` KISHUN CHAND alias KARIMAN anp 


; © OTHERS—DBEFENDANTS — APPELLANTS 
A versus 

_ MOSAFIR MISTRY AND orners— 
: PLaIntIF¥8s— RESPONDENTS. 


= Evidence Act (I of 1872), s. 114, ill, (i)—Bond in 
possession of obligor— Presumption. 
+. Where a document creating an obligation ‘is in the 
hands of the obligor, ihe Court may presume under 
‘section 114 of the Evidence Act that the obligation 
has been discharged, but the Court may have regard 
to the fact thai althongh the bond is in the possession 
of the obligor the circumstances of the case are such 
that he may have stolenit. [p. 859, col. 1.] 
' Appeal from a decision of the Distiret 
Judge, Arrah, dated the 10th July 
1914. 

Dr. D. N. Mitra and Mr. B. N. Mitra, for 
< the Appellants. 
= Messrs. S. Sinha, Kulwant Sahay and Amir 
ee for the Respondents. 

JUDGMENT. 

` Cuamier, C. J.—This was a suit upon a 
mortgage made on May 24th, 19C1, by defend- 
ants Nos. 1—6 in favour of one Baijnath, who 
‘was impleaded as the 7th defendant 
fo the suit and is now represented before 
us by his heirs. It appears that plaintiffs 
Nos. 1—8 and defendant No. 7 constitu'ed a 
joint family and it may be taken that at the 
date of the ‘transaction in question Baijnath 
was karta of the family. The plaintiffs’ case 
was and is that they and defendant Nos. 7—9 
‘were entitled to the sum secured by the mort- 
‘gage and they alleged that Baijnath refused 
foj join in the suit and, therefore, tbey made 
him a defendant. Defendants Nos. 1 ~6, who 
are the mortgagors, pleaded that they had 
paid to Baijnath the whole amount due 
under the mortgage and they produced the 
mortgage with five endorsements on it, which 
purport to show that various sums were 
paid in the years 1901, 1902, 19C3, 1904 and 
1911. Notwithstanding the KE a by 
defendants Nos. 1—6 of the mortgage- deed 
bearing these endorsements and the admission 
of Baijnath that he received payment of 
all the money due on the mortgage, both 
Courts below have found that payment 
of the mortgage-money has not been 


*proved, 
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‘ In second appeal it iscontended that the 
lower Appellate Court placed the burden of, 
proof upon the wrong party. We were 
referred to section 114, illustration (2, of 
the Evidence Act and reliance was placed 
on the desision of their Lordships of -the 
Privy Council in the case of Mohammad 
Mehdi Hasan Khan v. Mandir Das (1), as 
showing that the Subordinate Judge was 


not entitled to put aside the presumption 


allowed by that section on the ground on 
which he did putit aside. As I under- 
stand the judgment of the Subordinate 
Judge he holds that in the first. “place, 
section 114, illustration (2), applies only as 
between mortgagor and mortgagee and 
secondly, that the presumption is a rebuttable 
presumption and every case must’ be consi- 
dered with reference to its own peculiar 
features and circumstances. He refers to 
the fact that there was a suit for partition 
between the plaintiffs and Baijnath in which 
Baijnath pleaded, inter alia, that this mort- 
gage-bond was his own’ separate property 
but nevertheless plaintiffs Nos. 1—68 obtained 
a decree for partition against him. The 
Subordinate Judge also notes that the mort- 
gagor Kishen Chand was a close neighbour 
of the parties to the. partition suit and 
that from the evidence of Kishen Chand 
it is clear that he knew of the ‘partition 
anit and what decree had been made in 
it. The Subordinate Judge also examined 
the endorsements on the mortgage-deed and 
said that if was quite clear that all five 
endorsements were madeon one and the 
same day with the same pen and ink. Here 
I may say that I think that no one san look at 
the endorsements, without seeing that they 
were not made at long intervals of time as 
suggested by themortgagor inthis case. . The 
Subordinate Judge ce records a . definite 
finding, in agreement with the Court of first 
instance, that the statement of Kishen Chand 
to the effect that he paid the mortgage-money 
to the mortgagor is not worthy of credit. 
The Subordinate Judge then comes to the 
conclusion that payment has not been proved. 
I understand him to hold that section 114 dvés 
not apply, first, because persons other than the 


(1) 17 Ind. Cas. 896; 34 A, 511; 12 M. L. T. 392; 15 
O. ©. 278; (1912) M. W. N, 1052; 14 Bom. L. R. 1073; 
10 A. L. J. 373; 17 O. W. X 49;.16 C. L.J. 629; 23 M, 

.): 


L. J. 741; 891. A. 68 (P. C 
\ 
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mortgagor and mortgagee are‘concerned in the 


case, and secondly, because the presumption is 
a rebuttable one and has been rebutted. The 
argument addressed to us to-day practically 
comes to this that the Subordinate Judge was 
bound to make the presumption. Itis sug- 


‘gested that he has allowed the presumption 


to be rebutted by what the Privy Couneil 
called in tke oase cited a possibility based 
‘on surmises. With reference to the decision 
of their Lordships it must be remembered 
that the facts were open to discussion. The 


‘ease did not come, before them as the present 


case has come before us, 2.e., as a second appeal 
in which we are obliged to accept find- 
ings of fact. It was open to them to go 


‘into the facts and to decide all questions 


of fact for themselves. The Subordinate 
Judge had decided one way and the Court 
of Appeal had decided the other. Their 


‘Lordships say that the Judges of the Court 


of Appeal, having disbelieved the evidence 
‘on both sides, set aside the presumption 
under section 114 by a possibility based on 
surmises and that it is a settled principle 
that suspicion, though a ground for scrutiny, 


‘cannot be made the foundation of a decision 


and that that was what appeared to have 
happened in that case. These remarks must 
be taken with reference to their Lordships’ 
opinion on the evidence which had already 
been given. The rule laid down by their Lord- 
ships does not question the rule laid down 
in section 114 of the Evidence Act, that 
in considering whether the maxims laid 
down in the body of that section do or 
doesnot apply to the particular case the 
Court may have regard to other facts. The 
section itself provides, with reference to the 
presumption that when a document creating 
an obligation is in the hands of the obligor, 
the obligation has been discharged, that the 
Court may have regard to the fact that 
although the bond isin the possession of 
the obligor the circumstances of the case 
are such that he may have stolenit. In 
the present case the circumstances strongly 
suggest that Baijnath may have returned 
the bond without receiving payment of all 
sums due under it. It has already been 
pointed ont that Baijnath was a party to 
a suit for partition bronght against him by 
the plaintiffs in the present case and that he 
failed to satisfy the Court that he was the sole 
owner of this mortgage-bond. Baijnath hdd 
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‘nothing to lose by returning the deed on re- 


ceiving his share of the mortgage-money 
is certainly a feet which should 
be taken into consideration when the Court 
is considering whether the possession of the 
deed by the mortgagor shows that the money 
bas been paid off. The presumption of pay- 
ment is certainly rebuttable and both Courts 
below have. held that it has been rebutted. 
The facts lie within a very narrow compass 
and I may say that, in my opinion, the decisions 
of the Courts below are correct, 

Then we were asked to hold that inasmuch 
as Baijnath had in his written statement in 
the present case admitted having received pay- 
ment of the money, a decree should be 
passed against him and not against the 
mortgagor. It is impossible to do that in 
a case where it has been found that the mort- 
gagor has failed to prove payment. Indeed 
the findings of the Courts below in this 
case really amount to this that Baijnath 
and the mortgagor have conspired together 
to defeat the plaintiffs’ claim. In my opi- 
nion we are bound to accept the findings 
of the lower Appellate Court and I would 
dismiss this appeal with costs. 

SHARFUDDIN, J,—I agree, 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Letrers Patent Appreat No. 44 or 1916. 
April 8, 1917, 

Present:——-Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P, C. Banerji, Kr. 
MANNA—P.aintire-——APPELLANT 
U6TSUS 
RANG LAL—Derenpant— 


RESPONDENT, 

Agra Tenancy Act (II of 1901, s. 199, cl. (a) — Suit 
for declaration—Proprietary title— Revenue Court, 
order of, whether reference. 

A suit instituted in consequence of an order ofa 
Revenue Court under section 199, clause (a), of the 
Agra Tenancy Act is not a reference to the Civil 
Court by the Revenue Court, inasmuch as notwith- 
standing such an order a plaintiff is entitled to come 
into the Civil Court and to ask a declaration in 
respect of any matter the consideration of which is 
not expressly excluded from the cognizance of the 
Civil Court by the provisions of some Act of the 
Legislature. [p. 860, col, 2.) 


860 
MANNA v, RANG LAL. 


Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Walsh, in Second Appeal No. 1454 of 1914, 
dated the 16th March 1916. 


The Hon’ble Dr. Te; Bahadur Sapru, for 


the Appellant. 
Mr. Gulzari Lal, for the Respondent. 


JUDGMENT.—This appeal arises out of a 


suit in which the plaintiff claimed a declara- ` 


tion that he was the owner of grove No. 111 
of the former Settlement and No. 117 of the 
recent Settlement, over which he and his pre- 
decessors had been in adverse and proprietary 
possession without any interference on the 
part of the zemzndars of the village and that 
the defendant had no right in the grove 
aforesaid. The plaintiff also claimed any 
other relief which might be unecessary for 
doing him justice. It appears that the de- 
fendant had instituted a suitinthe Revenue 
Court for the ejectment of the plaintiff, alleg- 
inghim to be a tenant. In these revenue 
proceedings the plaintiff in the present suit 
alleged himself to be the proprietor or to have 
proprietor’s rights of some kind. The 
Revenue Court, not wishing to decide the 
question of proprietary title itself, made an 
order under section 199, clause (a) of the 
Tenancy Act, requiring the defendant to 
. institute within three months a suit in the 
Civil Court for the determination of such 
question of title. It was in consequence of 
this order that the present suit was instituted. 
The Court of first instance came to the con- 
clusion that the plaintiff was entitled not only 
io the trees (1. e., the grove) but also actually 
to the Jand upon which the trees were grow- 
ing. The lower Appellate Court considered 
that the plaintiff had not succeeded in prov- 
ing that he was the proprietor of the land, but 
came to the conclusion that he was entitled to 
the trees and made a decree in the following 
terms:— “The decree of the lower Court is 
modified and it is declared that the plaintiff 
is the owner of the trees in grove No. 111 
as entered in the former Settlement and No. 
117 as entered in the recent Settlement and 
that he is not the owner of the land.” In 
second appeal a learned Judge of this Court 
set aside the deerees of both the Courts below 
and dismissed the plaintiff’s snit. The pre- 
gent appeal is taken against that decision 
under the Letters Patent. 

. The learned Judge of this Court seems 
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to have thought that the present suit 
could not be regarded as an ordinary 
suit in the Civil Court and that the 
Civil Court could only act as a referee or 
arbitrator to decide the specific questicn of 
proprietary title to the land upon which the . 
trees were growing, and regarded this ques- 
tion as having been “referred” for determina- 
tion to the Civil Court by the Revenue Court. 
The learned Judge himself, however, has 
pointed ont at the very commencement of his 
judgment that the questicn had not been 
referred but that a suit has been brought. 
In our opinion notwithstanding that the suit 
was instituted in consequence of the order of 
the Revenue Court the plaintiff was entitled 
to come into the Civil Court and to ask a 
devlaration in respect of any matter the con- 
sideration of which is not expressly excluded 
from the cognizance of the Civil Court by 
the provisions ofsome Act of the Legislature. 
This has always been the practice in the 
Civil Court and it is quite free from objection. 
The plaintiff was undoubtedly entitled to ask 
the Civil Court to declare his title to the 
land upon which the trees were growing. He 
was also entitled to ask the Court to 
declare his title to the trees growing on the 
land and the Civil Court was bound to grant 
him a declaration in respect of both or either 
of these matters if he established his right 
thereto. Among the questions involved the 
plaintifs claim was not only the question of 
his title, as proprietor, to the land but also 
his title to the trees; if he failed to prove his 
title as proprietor to the land it was no reason 
why his title to the trees should not be 
declared if he proved it. The Civil Court has 
no concern with the effect which its decree 
may have upon the Revenne Court proceedings 
as soon as that case is taken upafter the 
determination of the civil suit. We allow 
the appeal, set aside the decree of the learned 
Judge of this Court and restore the decree | 
of the lower Appellate Court with costs, 
The respondent must pay the costs of both 
hearings in this Court. 
Appeal allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 822 
or 1915. 

April 20, 1917. 

Present: — Mr, Justice Fletcher and 
Mr. Justice Newbould, 
CHHATRAPAT SINHA—PLaintirr— 
APPELLANT 

VETSUS 
MAHARAJA BAHADUR SINHA— 
Devenpant— RESPONDENT. 

Civil Procedure Code (dct Y of 1908), O. VI, r. 17 
—- Appeal, second — Plaini, amendment of; whether can be 
allowed. 

A plaintiff who argued in the lower Courts that 
his suit was properly framed and presented to the 
Court, ought not to have, in second appeal, leaye to 
ameud the plainton admitting that the suit was 
brought in a wrong form, 

Appeal] against the decree of the District 
Judge, Murshidabad, dated the 16th Febru- 
ary 1915, affirming that of the Subordinate 
Judge of the same place, dated the 3rd 
September 1914, ` 

FACTS material will appear from the argu. 
ment, 

Mr. 8. R. Das (with him Babu Hemendra 
Nath Sen), for the Appellant.—The plaintiff- 
appellant brought this suit for the recovery 
of a certain sum of money in his capacity as 
a trustee. Objection was taken to the effect 
that the suit not having been brought in the 
plaintifi’s personal capacity but in his capa- 
city as a trustee,. although he had been held 
by this Hon’ble Court not to be a trustee, 
the suit should be dismissed. The plaintiff, 
- however, did not amend the plaint, and the 
suit was accordingly dismissed for not hav- 
P e 
ing been brought in the proper form. Now 
there is no dispute as to the amount being 
due to tbe plaintif. The. defect complained 
of is only a formal and technical defect, and 
I submit that the plaintif can now have 
your Lordships’ leave to amend his plaint— 
‘your Lordships. have jurisdiction to grant 
leave for amendment even at this stage of 
the suit. P 

Babus Bepin Behari Ghose IT and Winkram 
Das Chakravarty, for the Respondent, were not 
called upon. — i 


JUDGMENT. 


F'uercueR, J.—This is an appeal by the 
plaintiff from a decision of the learned Dis- 
trict Judge of Murshidabad, dated the 16th 
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CHUMAN V, RAM SUNDER, 


learned Subordinate Jndge of the same 
place. The only question that has been 
argued in the present appeal fs this. In the 
lower Courts, the plaintiff argued that his 
suit was properly framed and presented to 
the Court; but at the hearings before us 
the learned Counsel who has argued the 
ease for the the plaintiff has admitted that 
the suit was brought in a wrong form and 
he has argued that the plaintiff ought to 
have leave to amend his plaint so as to put 
the suit on a proper basis. That application 
is much too late and put forward now for 
the first time, and I am not sure that it can 
be raised in second appeal for the first time. 
The appeal is. dismissed with costs. 
NEWROULD, J.—lI agree. | 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DRORER No, 531 
or 1916. 

March 22, 1917. 
Present:—Mr, Justice Chapman. 
CHUMAN CHAUDHURY AND OTHERS— 
PLAUNTIFFS—APPELLANTS 

VETEUS a 
Musammai RAM SUNDER CHAUDHU- 
RAIN AND OTHERS, Ist AND 2ND PARTIES— 


DEFENDANTS — RESPONDENTS. 

Hindu Law—Mitakshara—‘Pwus duty’ —~ Debt 
incurred by father in defending criminal charge— 
Obligation of son, extent of. 

lt is the pious duty ofa Mitakshara son to pay the 
debis incurred by his father in defending himeclf 
against a criminal charge, especially where the offence 
charged was not one involving any moral turpitude, 
But it is not his pious duty to repay the money 
borrowed by the father for the purpose of paying 
the fines of his co-accused. [p. 862, col. 1.) 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 13th January 
1916. 

Mr. Nirsu Nurain Sinha and Mr. L.N. 
Sinha, for the Appellants. 

- Mr, Parmeshwar Dyal, for the Respondents, 


JUGDMENT, 
OHAPMAN, J.—This appeal arises out of a 


suit on a mortgage-bond executed by one 
Ramai Choudhury. Ramai Chaudhury is dead» 


February 1915, affirming the decision of the4 The mortgage-debt was Rs, 175,of which 
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Rs. 52 was borrowed for necessary - family 
expenses; Rs, 43, for costs of the defence in 
a Gpiminal cdse in which Ramai was con- 
victed; and Rs. 80, to pay the fines imposed 
upon two persons accused on the same 
charge. 

In appeal the District Judge affirmed the 
decree of the Munsif which had. been given 
in respect only of the firstitem of Rs. 52. 
The plaintiffs appeal to this Court. The 
heirs of Ramai Choudhury with whom this 
‘Court. is concerned at present, are his 
‘daughter-in-law and his son. So far as the 
daughter-in-law is concerned, she, of course, 
.has no interest in the property, there being 
a surviving son. The question, therefore, 
that I have to consider is whether under the 
Hindu Law there isa pious duty imposed 
upon a son to pay the costs incurred by his 
father in defending himself upon a criminal 
charge upon which he has been convicted, 
Tam of opinion that it is the pious duty of 
the son to pay sucha debt, especially as in 
this case the offence charged was not onein» 
volying any moral turpitude. The father was 
convicted of an assault committed by him in 
asserting his right to a portion of the family 
property. In regard to Rs. 80 spent on paying 
the fines of the two persons who had com- 
mitted the offence together with the father, 
I amof opinion that it igs impossible to say 
that itis‘ the pigus duty of- the son to repay 
the money borrowed for the purposes of 
paying the fines of the co-accused. The 
Mitakshara expressly excludes from the 
-duties that the son should pay unpaid fines. 
The result is that the appeal succeeds in 
part. The plaintiffs are entitled to the 
addition of the sum of Rs. 43 to the principal 
of the debt and toa proportionate increase in 
the interest to be allowed. The appeal in 
so far as it rélates to the Rs. 80 is dismissed. 
direct that costs be proportionate through- 
“put the proceedings, 


Appeal accepted in part, | 
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ALLAHABAD HIGH COURT. 
MATRIMONIAL Suir No. 1 or 1917. 
February 12, 1917. 
Present:—Mr. Justice Walsh. 
ANGELINA REIFFSTHCK—~Petirroner 
VETSUS 
JOSEPH GEORGE REIFFSTECK— 


Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 88—Alien 
enemy, suit by, maintainability of—Service of swmmons 
in foreign enemy country, application for, maintains 
ability of. 

Under section 83 of the Civil Procedure Code, 1908, 
an alien enemy residing in British India with the 
permission of the Governor-General in Council may 
sue in British India. {p. 862, col. 2; p 863, col. 1.1" 

Therefore, an application by an alien enemy for 
summons of a suit for judicial separation filed in 
British India by him to be sent to the Probate, Divorce 
and Admiralty Division of the High Court of Judi. 
cature, England, for transmission to the Foreign Office 
for service upon the respondent residing in enemy 
country should not be refused on the ground that 
the respondent is the subject of a country at war 
with Great Britain. [p. 863, col. 1.] 

Mr. O. F. Sandford Oehme, for the Peti- 


tioner. 


JUDGMENT.—'This is an application 
for an order directing the summons together 
with a copy of the petition, which has 
been filed: by the petitioner for judicial 
separation, to be sent to the Probate, 
Divorce and Admiralty Division `of the 
High ‘Court of Judicature, England, `. for 
‘transmission to the Foreign Office for 
service upon the respondent. The parties 
are Germans. They were married af 
Lucknow, and in 1908 the respondent, 


. who isa German by nationality, is alleged 


to- have deserted the petitioner and is 
pow said to be in Germany at Obers- 
chaffolsheim bei Strassburg. The petitioner 
is, of course, a German by reason of her 
marriage. I had some doubt as to whether 
J] ought to make an order in her favour, 
she being the subject of a State at war 
with Great Britain. But it would appear 
from decisions in England that “an alien 
enemy residing in a country ab war with 
the enemy with the permission, express. 
or implied, of that country will not be 
denied a hearing by the English Courts, 
That rule appears to have been incorporated 
in the Civil Procedure Code by section | 
83 of Act V of 1908, which provides that 
alien enemies residing in British India 
with the permission of the Governor-General 
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‘in Council may sue in the Courts of 
British India. The petitioner is carrying 
on business on her own account in Lucknow 
in the.name of her husband and I think 
I am entitled to take judicial notice of 
the fact that she has not been interned 
and is, therefore, residing in Lucknow with 
the permission of the Government of India. 
At any rate her Counsel has satisfied me 
that she has a prima facie right to be 
heard, althongh I am deciding nothing 
finally at this moment. The question will 
remain to be determined when the suit 
comes’on for final disposal. I do not 
think I ought to refuse her application 
merely’ on the ground that she is the 
subject of a country at war with Great 
Britain. 

“ The petition is one for judicial 
ration on the ground of cruelty and desertion. 
I have pointed out to ber Counsel that 
inasmuch as the husband is now in Ger- 
many and is not likely to be able to 
get out as long as the war lasts, the 
petitioner will not be in any better position 
even although she gets judicial separation 
than she is at the present moment. But 
she having considered the matter desires 
to bring her suit, and she has a right 
to decide for herself. I think L -haye no 
right tói refuse ` her application on ; that 
ground ‘eitber, although it is difficult to 
see of what service a decree can be to 
her under present circumstances. 


„It further appears on the face cf the 
petition that the respondent was in 1908 
declared to be a lunatic and if he is still 
a lunatic, he could not be a party to this 
suit unless properly represented and this 
order of service upon him would be an 
idle form. But it also appears that since 
that date he has sufficiently recovered to have 
appointed a special attorney to sell the 
business which he owned in Lucknow, and 
he is reported by the German Foreign Office 
to the Embassy of .the United States in 
November 1916 to be residing at Obers- 
chaffolsheim bet Strassburg in Germauy. 
I do not think I am .entitled to ` assume 
tha he is necessarily still a lunatic, and; 


therefore, I ought not to refuse the appli- 


cation on that ground either, I, therefore, 
direct that the petition be forwarded as 
prayed to the -Probate, Divorce and Admi- 
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ralty Division of the High Courtof Judicature, 
England, London, for transmission to the 
Foreign Office for auch service on the te- 
spondent in Germany as can be effected. 


There is a further prayer that I should fix 
the amount of the costs to be deposited by 
the applicant as securify for the expense of 
carrying out this order. I fix the amount 
at Rs. 20. i : 
Application allowed, : 


a 
~, be rs - 


MADRAS HIGH COURT. 4 
SEGCOND Cryvit APPRAL No 916 or 1916. 
February 9, 1917. 
Present:—Justice Sir William Ayling, Kr, x 
and Mr, Justice Napier. 
RAMANAMMA alias VIDEHI PATNA.” 
YAK AM AND ANOTHER — DEFENDANTS 
Nos. 4 AND 5—— APPELLANTS 
Versus 
BATHULA KAMARAJU AND OTHERS— ; 
PLAINTIFF AND DEFENDANTS Nos, l to 3 | 


— RESPONDENTS. 

` Civil Procédure Code (Act F of 1908), O. XXI, r. 63, 
Oi.  EXXVIE r. 8-~-Attachment before judgment 
proceedings nature: of—Raising of attachment — Fresh 
suit. for necovery.of proper ty Limitation Act (TX. “ay 
1908), Sch. I, Arts. 11, 13. 

Orders passed under Order XXXVIII, rule 4 
Civil Procedure Code, are not governed by the pr 
visions of Order XXT, rule 68. [p. 864, cols. 1 & 2: 

Bisheshar Das v. Ambika Pershad, 29 Ind, Oas. 622; 
37 A, 575; 13 A. L. J. 732, not followed. n3 

A snit‘to recover property that has been release; 
from attachment under Order XXXVIII, rule 8, is 
not governed by Articles 11 and 13 of the Limitation 
Act; such a suit is not one to set aside an order ofe 
Civil Court within the meaning of Article 13 and the 
existence of the order releasing the attachment before 
judgment is no bar to it. [p. 864, cols. 1 & 2,] 

Order XXXVIII, rule 8, only provides for the 
manner of investigation into claims to property 
sought to be attached before judgment, and an order 
passed ander it is not Gnalin the sense of deter- 
mining the ownership of the property in dispute even 
for the purpose of the suit in connection with which 
it is made, The effect of tho rulo is not to incor. 
porate all the provisions of Order XXI, and amongst 
them rule 68. [p. 864, col, 1.] 


Second appeal against the desree of the 
Court of the Additional Temporary Sub: 
ordinate Judge, Rajahmundry, in Appeal 
Suit No. 109 of 1915, preferred against 
that of the Additional District Munsif, 


2 + 
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Rajahmundry, in Original Suit No. 125 of 
1914. 

Messrs. Ps Ohenchiah and S. Narasimha Rao, 
for the Appellants. 

Mr. F. Prakasam, for the Respondents. 

JUDGMENT. 

AYLING, J.—Appellants’ contention before 
us is that the suit is barred under Article 
13 of the Indian Limitation Act. This 
Article is clearly inapplicable in terms, since 
the plaint contains no prayer to alter or 
set aside any decision or orderofa Civil 
Court. Appellants’ Counsel, however, argues 
that the District Munsif’s order, dated 6th 
December 1910, allowing his clients’ claim 
under Order XXXVIII; rule 8 (attachment 
before judgment), is governed by Order 
XXI, rule 63, and. unless set aside, will 
become final; in which case it will preclude 
any proceedings against the same property 
in execution of the decree subsequently 
obtained. Hence, whatever the prayer in the 
plaint, the suit must be treated asa suit 
to set it aside: otherwise it will not be 
maintainable at all. 

As authority for his proposition that 
Order XXI, rule 63, governs orders passed 
in investigation under Order XXXVIII, 
rule 8, Mr. Chenchiah relies on a ruling 
in Bisheshar Das v. Ambika Pershad (1). 
This is, no doubt, direct authority in bis 
favour, but with all respect, I am unable 
to follow it. Order XXXVIII, rule 5, 
simply provides for the manner of investiga- 
tion into claims to property sought to be 
attached before judgment: and I can see no 
ground for holding that, as stated .by the 
learned Chief Justice- in the case above 
quoted, its effect is to incorporate all the 
provisions of Order XXI and amongst them 
rule 63. The manner of an investigation 
and the finality of the order passed on the 
same investigation are two totally different 
things. In the absence of a specifie pro- 
vision, I should be most loath to hold that 
an order passed under Order XXXVIII, 
rule 8, was final in the sense of determin- 
ing the ownership of the property in dispute 
eyen for the purpose of the suit in connec- 
tiou with which it was passed. It would be 
both unfair and inexpedient to drive a plaint- 
iff into a fresh litigation to establish a 
defendant’s title to property, witha view 


(1) 29 Ind, Cas, 622; 87 A. 675; 18 A. L, 7.732. * 
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to attachment, before it is certain that he 
will secure a decree under which to attach. 


In my opinion the suit as framed will lie; . 


and the existence of the order releasing 
the attachment before judgment is‘no bar 
to it. It is not time-barred. 

I would, therefore, dismiss the appeal with 
costs. : 

Napier, J.—lI agree. 

It is urged before us that Article 13 is 
a bar to this suit even though it is not in 
form a suit to set aside an order, the argu- 
ment being that as an order has been passed 
releasing the property before judgment, 
that order must be set aside by suit before 
any relief can be obtained. The contention 
is that rule 63 of Order XXI is made 
applicable to investigation of claims under 
Order XXXVIII by rule 8. The case 
reported as Bisheshar Das v. Ambika Pershad 
(1) is relied on. The dictum in that case 
does support this contention, but it was not 
necessary for the decision and I think that 
the learned Judges, who give no reasons 
for their view, have not realised the result 
of their view, which is shortly this; that 
a plaintiff whose attachment has been raised 
would: very likely have to bring a snuit for 
a declaration before he even got his decree 
in the first suit, and this decree might be 
useless to him if he never got that decree 
at all or unnecessary if he conld levy exe- 
cution more easily on other property of the 
defendant. I cannot imagine 4 more futile 
proceeding than such a suit with its firstand 
second appeals going on contemporaneously 
with the main suit and ita appeals., I am 
quite clear that rule § only applies the 
procedure of investigation in Order XXI. 
A Court dealing with an application under 
Order XX XVII has only power to order the 
property to be placed at the disposal of the 
Court and’conditionally attached, and it can 
orly do this when it is satisfied that the 
defendant is endeavouring to dispose of the 
property. Of course it must be satisfied 
that it is the property of the defendant and 
so a third party is allowed by rule § to 
make a claim, but the order ~ passed under 
Order XXXVIII does not purport to decide 
conflicting claims but only the right to attach 
in the circumstances of the case. It is clear 
that Article 11 of the Limitation Act does 
not apply, because the words “attached iu 
exeuytion of a desree” prevent that. If 
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rule 63 was intended to apply to prior at- 
tachments, one would expect to find Article 
ll worded in such a manner as to include 
these orders. The suit is one to establish 
the right which he claims and is not one to 
set aside an order, If a suit in that form 
is proper where an order has been made 
‘under rule 63, as is clearly indicated by the 
rule itself, I do not see why it is not the 
proper form of suit in this case and as the 
Article does not bar it, I see no’ reason to 
assume that the order must be set aside, 
or go to Article 13 to find a bar. 

The second appeal is dismissed with costs. 

Appeal dismissed. 
V. R.P., 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 1327, 
1383 anp 1384 or 1918 anp 2681 
AND 3657 or 1914, 

January 31, 1917, 
Present:—~Mr. Justice D. Chatterjee and 
Mr. Justice Walmsley. 

In No. 1327 or 1918 
ASWINI KUMAR NAG MAJUMDAR— 
PGAINTIFF— APPELLANT 
In No. 1383 oF 1913 
SITA NATH BASU AND OTHERS—PLAINTIFFS 

— APPELLANTS 
In No. 1384 oF 1913 
MATHURA LAL NAG AND oraers—. - 
PrLaintives—APPELLANTS 
versus 
MADHU SUDAN PAL KUNDU~— 
Derenpant—Resronpent IN Nos. 1327, 1383 
AND 1324 og 1913 
AND 
MADHU SUDAN PAL KUNDU— 
DEFENDANT — APPELLANT IN Nos. 2681 AND 
39957 or 1914 54 
VETSUS 
In No. 2681 or 1914 
KESHUB LAL NAG MAJUMDAR AND 
OTHERS——PLAINTIFFS——RESPONDENTS 
In No. 3657 or 1914 
HARI CHARAN NAG MAJUMDAR AND 


OTHERS—~PoAINTIFES — RESPONDENTS. 
Limitation Act (IX of 1998), s. 14—~Suit for ejectinent 
~-Suit, subsequent, to recover arrears of rent accrued 
during pendency of suit—Limitation, extension of. 
The limitation for a suit to recover arrears of rent 
accruing due whilst the landlord was prosecuting fy 
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suit for the ejectment of the tenant on the ground 
of forfeiture is not extended by reason of the con- 
tinuation of the ejectment suit. [p. 867, col.1.] 


Appeals against the decrees ofthe Additiqnal 
Subordinate Judge, Khulna, dated the 17th 
January 1913, affirming those of the Munsif, 
3rd Court, Bagerhat, dated the 29th March 
1912, and the District Judge of Khulna, dated 
the 20th June 1914, reversing those of the 
Officiating Subordinate Judge of that District, 
dated the 19th February 1912. 

FACTS of the case appear from the judg- 
ment. 


Dr. Surat Chandra Basak (with him Babu 
Surendra Kumar Bose), for the Appellants in 
Second Appeals Nos. 1327, 1383 and 1384 of 
1913.—The principle to be applied in this 
case is enunciated by Sir R. Couch in the 
case reported as Deen Dyal Peramanick v. 
Radha Kishoree Debee 1). During the period of 
litigation for ejestment and arrears of rent, 
the defendant’s tenancy and obligation to pay 
rent remainin suspense. Musammat Rant Surno 
Moyee v, Shvoshee Mckhee Burmania (2) is 
clearly applicable in the present case, and the 
Privy Council case Huro Pershad Roy v. Gopal 
Das Dutt (8) is not applicable inasmuch as 
there was no period of time when rent could 
have been collected. Moreover, acceptance of 
rent by the landlord would have operated 
as a waiver of his right to eject the tenant. 
See Raj Mohan De v. Mati Lal Saha (4), Kali 
Krishna Tagore v. Fuzle Ali Chowdhry (5), 
Jogeshurt Chowdhrain v. Mahomed Ebrahim 
(6). 
Dr. Jadunath Kanjilal, for the Respond. 
ents.—I rely on Syam Mandal v. Sati Nath 
Banerjee (7), which lays down that the for- 
feiture is postponed till the lessee elects 
under section 155, Bengal Tenancy Act, so 
there was no bar to the landlord’s bringing 
an action for rent and there would have been 
no waiver had the landlord sued for rent. 


(1) 17 W. R. 415; 8 B. L. R. 586. 

(2) 12 M. L. A. 244 H W. R. (P.C) 53; 2 B L R. 
(P. C.) 10; 2 Suth, P.O. J. 173; 2 Sar, P. C. J. 424; 20 
E. R. 381, 

(3) 9 0. 255 (P. C.); 12 O. L. R. 129; 9 I. A. 82; 6 
Ind. Jur, 546; 4 Sar. P, O. J. 363; 4 Ind. Dec. (N. s.) 
520. 

(4) 33 Ind. Cas. 381; 22 C. L, J. 546. 

(5) 90. 843; 120. L. R. 592; 4 Ind, Des. (N. s.) 


1211. 
(6) 14 0. 33; 7 Ind. Dec. (N. 8.) 23, 
(7) 38 Ind. Oas. 493; 240. L. J. 523; 21 C. W. N, 
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Dr. Sarat Chandra Basak, in reply.— 
The ejectment in the case of Syam 
Mandal v, Sati Nath Banerjee (7) was 
under section 155 (1), clause (a), and under 
clause (b) where a right of re-entry is provided 
in the lease, the forfeiture takes place at once. 
Dendy v. Evans (8) on which the dedi- 
sion in Syam Mandal v. Sati Nath Banerjee 
(7) is based does not lay down the proposi- 
tion that in all cases of forfeiture under sec- 
tion 155, Bengal Tenancy Act, the tenancy 
continues in operation till election. It may 
be true in cases coming under clause (a), 
but it is mot applicable in cases coming 
under clause (b), Referred to, Dwarika Nath 
Roy v. Mathura Nath Roy (9). 


JUDGMENT. 


WALMSLEY, J.—These five appeals arise 
out of suits filed simultaneously by co-sharer 
landlords against their common tenant, for 
what may be called rent, as a convenient 
term. Three of the suits were tried by a 
Munsif, and the appeals were heard by a 
Subordinate Judge. Two others were tried 
by the Subordinate Judge, and the appeals 
were heard hy the District Judge. 


There is only one point for decision and 
it is common to all the suits and appeals, 
but it was decided in favour of the defend- 
ant by the Subordinate Judge. and in favour 
of the plaintiffs by the District Judge. 
result is that the three appeals of 1913 have 
been filed by the plaintiffs against. the deci- 
sion of the learned Subordinate Jude and 
the two appeals of 1914 by the defendant 
against the decision of the learned District 
' Judge. 


The facts that have given rise to the 
appeals are as follows. The plaintiffs, as 
landlords, granted leases- to the defendant, 
in 1293 B. 8., and one of the conditions was 
that the lessee should not alienate his right 
in any way, and that if he did so the leages 
would be forfeited, and the plaintiffs would 
be entitled to khas possession of the lands 
demised. In spite of this stipulation the 
defendant granted an zara settlement to one 
Harashit Ghose for a term of 999 years on 
Magh 9, 1311. The plaintiffs thereupon in- 
stituted suits for ejectment of the defendant 
on January 19th, 1906, Those suits were 


` (8) (1909) 2 K. B. 894, ; 
(9) 84 Ind, Cag. 683; 24 U. L. J, 40; 81 UWIN. 117, 
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finally desided by a judgment of this Court 
passed on June 3rd, 1910, by which-it was 
held that the plaintiffs were entitled unde? - 
the provisions of section 155, Bengal Ten- 
ancy Act, to claim from the defendant reason= 
able compensation for the ‘breach of- the 
conditions of the lease, and on the defendant’s' 
default, to a decree for ejectment. The cases’ 
were sent back to the lower Appellate Court 
with directions to determine what is reasons 
able compensation to be paid by the defend» 
ant to the plaintiffs in each case, and'àfter fix- 
ing, uuder the provisions of section 155 of the 
Bengal Tenancy Act, the period within which 
the compensation should be paid, to pass a 
decree in fayour of the plaintiffs for recovery 
of such sums within the period fixed, and on 
default of the defendant to pay the sums 
within that period, for ejectment of the de- 
fendant from.the tenure [see Keshab ; Lal v. 
Madhu Sudan Pal (10) ], KANE oa 


Ths learned Subordinate Judge, in Accord- 
ance with these directions, fixed the amount 
of compensation on August 7th, 1911, and 
on August 15th, 1911, the sums so fixed ‘were 
deposited in Court by the defendant, 


Meanwhile, on April 18th, 1911,.the plain- 
tiffs instituted the suits from which these 
appeals arise, claiming rent, or money com- 
pensation for use and occupation. of the land,. 
from the last kist of 1311 B. S., or the first 
kist of 1812 B. S. down to the end of 1317 
B. 8. The defendant: asserts that the claims , 
for periods prior to the first day of 1314 B.S. 
are barred by limitation, and that is the 
question which we have to decide. Ag al- 
ready mentioned tbe learned Subordinate 
Judge answered the question in one way, 
and the learned District Judge in the other 
way. 4 an 

Numerous authorities were quoted before 
us: they are to be founi collected in the 
notes to section 155 in Mr. Rampini’s an-. 
notated edition of the Bengal Tenancy Act. 
Of these cases the plaintiff relies on those 
of Musammat Rani Surno Moyee v, Shooshee 
Mokhee Burmania (2) and. of Deen Dyal 
Paramanick v. Radha Kishoree Debee (1). 
The circumstances of the former, however, 
are very different from those of-the case now 
under consideration. The second case, and 
another case to which roference is made in 


© (10) 6 Ind. Cas. 685; 120. L, J, 126, 
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the judgement [Eshan Chunder Roy v. 
Khajah Assanoollah (11)] are certainly in 
favour of the plaintiffs’ contention, but they 


“were considered in the cases of Watson & Co. 


v. Dhonendra Ohunder Mookerjee (12) and 
of Hurro Proshad Roy v. Gopaul Duss Dutt (13), 
and on appeal to the Privy Council against 


“this last decision the true effect of Rani 


Surno Moyee’s case (2) was explained | Huro 


Pershad Roy v. Gopal Das Dutt (3)]. Itap- - 


pears to me that on the authority of the 
Privy Council decision just mentioned it 
cannot be held that the case of Deen Dyal 
Paramanick v. Radha Kishoree Debee (1) 
should be treated as substantiating plaintiffs’ 
contention. 

In support of their argument it was fur- 
ther urged that a suit for rent during the 
proceedings would have operated as waiver, 
and as authority for this proposition our 
attention was drawn toa ease in which it 
was held that acceptance of rent from the 
mortgagee of an occupancy holding as such 
without protest even for one occasion 


amounts to a recognition of the rights of 


the mortgagee as such. A proposition for 
whish the learned Vakil has to go so far 1 in 
search of support needs no comment. 

It appears to me that on the Privy Council 
decision reported as Huro Pershad Roy v. 
Gopal Das Dutt (3) the plaintiffs might have 
brought their suit much earlier, At any 
rate they might have sued, as in fact they 
have now sued, for damages on account of 
use and occupation. A suit framed in that 
form could not have been interpreted as 
waiying the right to claim forfeiture. 


It may be added that the contentions of 
the plaintifis would have worn a better com- 
plexion if they had waited until the time 
fixed for making the deposit had expired or 
until the deposit had been made, instead of 
filing their suits on the Ist of Baisakh, and 


“then not as rent suits, but as suits for com- 


pensation for use and occupation. 


In my opinion the decision of the learned 
Subordinate Judge is correct. E- think, 
therefore, that Appeals Nos. 1327, 1383, 
1384 of 1913 should be dismissed, and Nos. 


(11) 16 W. R. 79;8 B. L. B. 5370. 
(12) 3 0. 6; 2 Ind. Jur. 299; 1 Iud. Dec. (N. s.) 596. 
yi 817; 2 0. L. R, 450; 1 Ind, Dec, (N. 8.) 
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2361 and 3657 of 1914 should be decreeds 
all with costs, 
D. Caatrarsez, J.—I agrees 
Appeals Nos, 1827, 1383 and 1384 dismiss&i; 
Appeals Nos, 268 and 3657 allowed. 





MADRAS HIGH COURT. 
Seconp Cryin AppeaL No. 910 or 1914. 
September 21, 1916. 
Present:—Mr. Justice Uoutts Trotter and 
Mr. Justice Srinivasa Aiyangar. 
a al at 
versus 
ACHAMPAT AVUKOYA HAJI AND OTHERS 


—— DEFENDANTS Nos. 1 ro 6— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 100 Future 
or contingent liability —Charge—Document, construction 
of—Partition—Allocation of family debts—Provision 
for recoupment out of properties of defaulter, to co-parce- 
ner discharging debt, effect of. 

A charge to secure a liability which is not existent 
in presenti but is contingent and liable to arise in the 
future, is valid under section 100 of the Transfer of 
Property Act. [p. 868, col. 1.] 

Madho Misser v, Sidh Binaik Upadhya, 14 C. 687; 
7 Ind. Dee. (N.s.) 456 and Harjas Rai v, Naurang, 3 A. 
n J. 220; A.W.N. (1906) 82, considered and explain- 


Where, i in a deed of partition, the properties and 
debts of the family were allocated to the co-parceners 
in specified shares, and it was provided that on the 
default in payment of his debt by any of the co- 
parceners, any other member paying it could recoup 
himself ont of the properties of the defaulter: 

Held, that the deed created a charge within the 
meaning of section 100 of the ‘Transfer of Property 
Act, [p. 868, col. 1.) 


Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Suit No. 360 of 1913, preferred against that 
of the District Munsif, Parapanangadi, in 
Original Suit No. 192 of 1912. 

Messrs. O. V. Ananthakrishna Acyar and K. 
P. Ramakrishna Aityar, for the Appellant. 

Dr. S. Swaminathan, for the Respond. 
ents, 


JUDGMENT. 


Courrs Trorrter, J.—In this case there 
wasa partition, and in that partition it was 
provided that certain debts should be paid 
by two of the separating co-parceners and 
certain other debts by the others. There 
was, also, a partition of the properties 
betweenthem and it was provided that in 
case two of the dividing co-parceners, who 
are galled Nos, land 2, fail to discharge 
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the debts that were allotted to their portion 
to be discharged, then they as well as the 
properties allotted to them should be liable 
for the losses*resulting therefrom. In plain 
English, if owing to the default. of two of 
the dividing co-parcenersa, the debts which 
they had undertaken to payshould have to 
be paid by the others, then the persons who 
paid should reconp themselves out of the 
properties allotted to the defaulting 
parties, 

Now the learned Judge has held that their 
deed of partition, Exhibit D, did not create 
a charge’ under section 100 of the Transfer 
of Property Act and in coming to that 
decision, he bases himself upon a decision 
in Madho Misser v. Bidh Binatk Upadhye 
(1). Now that decision, as well as the desision 
in Harjas Rat v. Naurang (2), is capable 
of two constructions. Itis capable of being 
construed as deciding that the instrument. 
in that case was, in fact, not a present 
charge to secure against a future contingent 
liability, but a mere contingent charge arising 
“on the happening of a possible future event. 
If the two cases mean that, there is no parti- 
cular harm in that, though whether one 
would agree with the view they take 
of the construction of the particular instru- 
ments is another question. But if they are 
supposed to enunciate the proposition which 
is contended for here,and nothing short of 
that proposition will avail the respondent— 
namely, wherever you have a charge to 
secure a liability which is not a liability 
existent 2n presentz, but will arise, if at all, 
in the future, that cannot be a present 
charge within the meaning of the Transfer 
of Property Act tthen I think this Court 
is bound to say—hat those decisions, if they 
mean that, are bad law and should not be 
followed. The most forcible illustration, I 
think, is the-one giveu by my learned bro- 
ther of a Government servant who gives 
security by the deposit of a fidelity bond 
or other security for the faithfal discharge 
of his duties. Is the. charge. bad, becanse 
he has not beeu dishonest at the time the 
deposit is made? Another equally good 
illustration is the case of man who,-while 
his ascount ig in credit at the bank, de- 


as 


(1) 14.6. 687; 7-Iud. Dee. qn s ) 456. 
(2) 3.A. L. J 220; A, W. N. (1906) 82, 
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posits his title-deeds to secure any future 
overdraft there may be. It is idle to 
contend that those are not perfectly good 
charges on the property over which they 
purport to operate, notwithstanding the fact 
that the indebtedness in both cases is future 
and is contingent, < 


As I say, if ke cases in Calcutta ands 
Allahabad are to be supposed to decide the 
proposition contended for, we Qastim to 
follow them. 

The appeal must be allowed and T dada 
of the District Mansif. will be restored with. 
costs here and below. .- > xu i 


Srinivasa AtyanGar, J.—I agree. 


Appeal allowed; Suit decreed. 





PATNA HIGH COURT. “ 7 

APPEAL FROM ORIGINAL Decree No, 4895... 

or 1913. 
March 5, 1917. 

~ Present:—Mr. Justice Mullick and | 
Mr. Justice Jwala Prasad. ome 
MAHARAJ BAHADUR SINGH— ae 
PLAINTIF p—— APPELLANT 

| .” “versus 
GANDAURI SINGH AND orunrs— = k 
DereNpants—RespoNpents, | T 
` Specific Relief Act (I of 1877), s. 42—~—Declaration, ’ suit 
for, by person having no interest in subject-matter, main: 
tainabilits y of—Easement in favour of indeterminate 
body, acquisition of-——Prescription—Limitation Act (IX 
of 1908), ss, 2 (5), 26, applicability of— Profit a prendre 
in gross, meaning af-—Chota Nagpur Tenancy Act (VI 
of 1908), s. 3 (xi)—“Forest produce,’ whether includes 

live animals. 

The plaintiff, who was the Honorary Geucral 
Manager of the Sitambari Jain sect, brought a suit 
on his own behalf as well as on behalf of- the com- 
munity for a declaration that the Sonthals and 
Ghatwals had no right to hunt in the jungle on the 
Pareshnath Hill on a particular day in every year, 
and that the entry in the Record of Rights to that 
offect was incorrect: 

Held, (1) that the suit was uot maiubainable as 
the plaintif had no interest in the Pareshnath Hill, 
which was-the subject-matter of the suit; [p. 870, 
col, 2; p. 879, col. 1.) 

(2) that the plaintiff might, if otherwise competent, 
sue the Sonthals and Ghatwals- for damages for 
trespass or for an injunction, on the ground that the 
hunt interfered with his worship, and that the only 
person competent to bring a. suit for a declaration 
w A the proprietor of the Paveshnath Hill;- [p; 872, 
col, I 
4 


inanis 
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(3) that the Sonthals and Ghatwals were entitled 
‘to hunt in the jungle on the Pareshnath Hilton a 
particular day in every year and their right’ was 
based on acustom of more than 20 years’ standing 
the origin of which was presumed to be an ancient 
grant: |p. 874, col. 2; p. 875, col. 1.] 

Under sections 2 (5) and 25 of the Limitation Act, 
twenty years’ uninterrupted enjoyment of an easement 
confers only an absoluce right on a determinate 
person and not an indeterminate and finctuating body 
like the Sonthals and Ghatwals [p. 872, col, 2.] 

The right to hunt in a jungle and to appropriate the 
game is a right known in English Law as n right to a 
profit a prendye in gross, [p. 872, col. 2; p. 881, col. 1.) 
~ Case-law on the point discussed, 

The definition of “forest produce” in section 3 (XJ) 
of the Chota Nagpur ‘Tenancy Act includes live 
animals. [p. 875, col. 2.] . 

, Appeal from a decision of the District 
Judge, Hazaribagh. 

_ Sir Ali Imam (with him Messrs. Haran Ch. 
Mitter, Bankim Oh, De, Sarosht Ch. Mitter, 
Chandra Sekhar Banerji, Sarat K. Mitter and 
Sakti K. Bhattacharji, for the Appellant. 

. Mr. Muhammad Fakhruddin, (Government 
Pleader), for the Respondent. 

a ‘JUDGMENT. 

, MoLLICK, J.— This litigation arises out of 
a suit brought by Maharaj Bahadur Singh, 
"on behalf of himself and in the capacity 
of Honorary General Manager of the Sitam- 
bari Jain sect, against 21 persons who are 
described as Sonthals and Ghatwals. The 
22nd defendant is Babu ; Ram Bahadur 
Singh, the zemindar and proprietor of 
Palganj Estate within which the hill in snit 
is situated, and he was added by an order 
dated the 15th May 1919. The hill appears 
to be’ about 12 miles long and about 24 
miles, in circumference. In the Cadastral 
Survey proceedings the hill has been record- 
ed as the zemindari of Babu Ram Bahadur 
Singh, now onder the management of the 
‘Manager of the Encumbered Estates. Maha- 
raj, Bahadur Singh ‘has been recorded as 
‘occupying an area of 86 acres as arent- 
free tenant under the Rajah, on the authority 
of two ekrarnamas executed by the zemindar 
of Palganj on the 16th May 1872 and on 
the 21st September 1878 in favour of 
Harak Chand Golaicha, Manager of the 
Sitambari Jain sect, but in the column 
of remarks it js stated that the Jessees 
are liable tò pay” to the zemdndar a con- 
solidated sum of Rs. 1,500 per year. 
The evidence shows that this sum of 
Rs. 1,500 represents the annual value of the 
offerings’ made 
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temple situated in a locality called Madhuban 
upon the hill, in respect of which previous 
to 1872 there had been constant disputes 
between the zemindar and the Sitambart 
Jains. 


In the course of the Cadastral Survey 
it was necessary for the Seltlement author- 
ites to record certain easements and other 
rights under section 81 of the Chota Nag- 
pur Tenancy Act of 1908, and it appears 
that in respect of Pareshnath Hill an entry 
was made to the following effect:— ‘Once 
every year on the last day of Baisakh the 
Sonthals and Ghatwals hunt on Pareshnath 
Hill without anybody’s sanction and pro- 
hibition.” 

The Sitambari Jains, being extremely 
averse tothe taking of life, petitioned the 
Settlement authorities to expunge this entry, 
buf on the 30th of July 1910, the Assist- 
ant Settlement Officer passed the following 
order :— 


“I have made independent enquiries in 
the locality and also heard witnesses brought 
in by the objector in this case. There is 
not the least doubt that the aboriginal 
tribes observe the usual festivals on the 
Baisakh Purnima day and go through these 
customary ways of hunting on such days, 
though not on such a large scale as put 
forward by some of the witnesses examined 
by the attestation officer. The people who 
live close to the hills say. that they now- 
a-days seldom kill any animals on the hills, 
nor do they go in with the sole object 
of killing animals. The main feature of 
the festival seems to be the settlement of 
family matters by panch, specially matters 
concerning young girls who might have gone 
wrong during the year; as is common with 
the aboriginals, the penalty in such eases is 
a small fice which is spent up in feeding 
the panch and drink followed by an ex- 
cursion over the hills and jungles. This 
is not the only place where such festivities 
are observed by the aboriginals, but they 
do so in almost all the hills surrounding 
the elaka. The hunting does not seem to 
me to do any harm tothe worshippers of the 
temples and the hills, as the hunters do 
nothing which could hart their feelings. 
As such the entry will stand.” ki 

The present suit was instituted on the 
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27th of July 1911, the 
reliefs :— 


(1) That it be declared that the Sonthals 
and Ghatwals have no right to hunt on 


for following 


aed day in the year on the Pareshnath 
ill. 
(2) That: an order be passed to the 


effect that the entry in the khatian may be 
rectified or expunged. 

Permission was also sought to prosecute 
the suit on behalf of the whole Sitambari 
Jain community as against the Sonthal and 
Ghatwal communities represented by the 
defendants Nos. 1 to 21. 

The suit was tried by fhe learned Dis- 
trict Judge, who framed the following 
issues ; ~ 

(1) Has the plaintiff. any canse of action 
and has he any locus standi to bring this 
suit P 

(2) Has the suit bean properly framed 
and is if maintainable in its present 
form ? 


(3) Are the Jain Sitambari sect in ex- 

clusive possession of the Pareshnath Hill 
and are they entitled to the declaration 
and. order prayed for in the plaint ? 
. (4) Is the entry in the Settlement 
Khatian, Part -2, of the Record of Rights 
of the Pareshnath Hill, to the effect that 
the Sonthals and Ghatwals have a custom- 
ary right to hunt annually on the said 
hill on the Baisakh Purnima days, incor- 
rect ? 

(5) If the custom exists, is it valid ? 

(6) To what relief, if any, is the plaintiff 
entitled ? 

The learned District Judge answered 
issues 1 and 2 in favour of the plaintiff, 
but he held that the Sitambari Jain sect 
had no exclusive title or possession in 
Pareshnath Hill and thatthe entry in the 
settlement record was not incorrect. 
He was of opinion: that the custom claimed 
by the Sonthals and. Ghatwals had been 
established. He accordingly dismissed the 
suit. Hence’ the present appeal by the 
plaintiff, 

. Now the first question that arises is, has 
the plaintiff got any right to sue? If he is 
suing merely as a member of the Sitambari 
Jain sect, as such, is he competent to 
* maintain a declaratory suit of the present | 
nature? In other words, can any Sitambari * 
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Jain residing whether in London or in 
New York come forward and claim a 
declaration of the inoorrectness of the 
settlement record? In my opinion, he 
cannot, The suit is one brought under 
section 42 of the Specific Relief Act, 
which entitles any person entitled to any 
legal character or to any right as ‘to anf 
property to institute a suit against any 
person denying or interested to deny his 
title or such character or right. 

It is admitted that the plaintiff has 
no interest in the land in respect of 
which the entry has been made. ‘he 
entry relates only to jungles and admittedly 
the plaintiff has no interest in any jungle 
land. His community have title and interest 
in only the lands which belong to their temples. 
The evidence shews that the Sonthals and 
Ghatwals hunt wild animals and birds -in 
those parts of the hill which are covered with 
jungle, The Ghatwals and Sonthals do 
not deny the plaintiff’s right in respect 
of the lands in his possession, Having 
no legal title or interest in the land in 
which hunting is carried on, it seems to 
me that the plaintiff has no right to 
challenge any entry made by the Settlement 
Officer in respect of that land. But then 
the plaintiff falls back upon the ekrarnamasg 
of 1872 and 1878, and it is necessary to 
consider in this connection the previous 
litigation relating to the Pareshnath Hill. . 


It appears that in 1859 in certain pro 
ceedings before the Superintendent o 
Surveys a dispute arose between the 
zemindar of Palganj and the zemindar of 
Nawaghat, in the course of which the 
zemindar of Palganj filed a sanad alleged 
to have been given to him by Abu Ali 
Khan Bahadur. That dispnte went up in 
appeal to an officer named Captain Dalton, 
who on the 6th February 1861 desided 
that the hill must be beld by the various 
zemindars a8 an undivided property. On 
the 22nd May 1867, the same Captain 
Dalton as Commissioner confimred the 
right of the zemindar of Palganj to take 
the offerings made by the Jains, but 
directed the Deputy Commissioner of Hazari- 
bagh to warn the zemindar of Palganj 
against any unjustifiable interference with 
the pilgrims. 

In 1868 the semindar of Palganj brought a 
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of:the Sitambari Jain Society for declaration 
of-hjs: title to the hill and for possession of 
the. thakurs which had been set up there for 
worship, - -Hé succeeded in that suit both in 
the Court of first instance and in the High 
Caurt.. Theparties then compromised and on 
«the 18th. May 1872: . temporary ékrarnama 
_Was.executed, which was. followed in 1878 
by.# permanent ekrarnama, by.. which the 
zemindar of Palganj in consideration. of a 
sum of. Rs, 1,500 paid-to him annnally: 
agreed to leave the Jains in possession 
of, their temples and lands with a further 
promise.. in the following terms:— If any 
place upon the said hill or down -below. 
in Madhuban the Sitambari Jain Society 
should require to construct. or repair temple 
and: goest -house and to make bricks for 
that.. purpose, :then: I and‘my heirs will 
give. without price the land and stone 
“ and .wood from the hill . for the temple, 
dharamsala, and .. bricks. : -If' we refuse to 
give, thon ¢ daine Blaka Han Sosiety will 
take. of their own’: power and I, or my 
.pes..and representatives or any person 
on our behalf or of -those persons will not 
be; able..to offer any hindrance to the 
pilgrims in ascending ar . descending from. 
the hill,-and in performing puja and staying. 
in the’ temples and performing religious 
duties.” 


Tt -appears that the zemindar thereafter 
eave “various leases on thé hill-to other 
Parties incliding-a- lease granted -to one 
Mr, Baddam ot the 14th of October 1876 
in yespect--of:an area of 2,000 acres for 
the: establishment ‘of a piggery. The 
Sttwmbari- Jains represented by Rai Dhanpat 


Sigh ai Others thereupon brought a suit 
against Mr: ‘-Baddam and the: zemindar 
for an injunction restraining “Mr. Baddam 


from carrying on the piggery: That ° suit: 
“wont up-on-appeal to the Calcutta High 
Court and: -was finally decided on the 
25th: Jane -1900 by a Division Bench 
constituted of Petheram, ©.’ J}, and Ghose 
J. The Court held that the zemindar could 
not be restrained from leasing land, but 
that the piggery being extremely offensive to 
the Sitambari Jain community, the plaintiffs 
were entitled by reason of the restrictive 
covenant contained in the ekrarnamas to 
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restrain Mr. Baddam from carrying on the 
piggery. 

The next case of importance is one 
brought in 1911 by Maharaj Bahadur Si&gh 
against the zemindar. for possession of a 
plot which he had leased to certain members 
of the Digambari Jain:community. There the 
plaintiff contended in effect that the zemindar 
had no right to lease any portion of the 
property, but his contention was not 
accepted and the suit was dismissed in 
appeal by the High Court at Patna on 
the 5th May 1916*. It was held that the 
provisions of the .ekrarnamas, if they were 
intended to create any interest in favour 
of future- generations of Sitambari Jains, 
were void for remoteness and the rule 
against perpetuities, and further that if 
the suit was based on a personal right 
created by the ekrarnamas specific perform- 
ance ought not to.be decreed. 

Now what is the.position of the plaintiff 
in the present case?. I very much doubt whe- 
ther the . plaintif Maharaj Bahadur Singh 
is competent to represent Harakh Chand 
Golaicha, in whose favour in 1872 and 1878 
the zemindar of Palganj made the ekrarnamas. 
Harakh Chand Golaicha acted then as tne 
Manager of the Sitambari Jain Society. 
There is nothing to show thatthe Society 
was incorporated and that it can now 
be represented by the plaintiff. This point, 
however, does not appear to have been 
taken inthe Court below, and it appears 
to have been assumed that the Sitambari 
Jain Society was, a corporate body and 
that the present plaintif Maharaj Bahadur. 
Singh was competent to represent it. 
` Now the ekrarnama was merely a contract 
for a lease, if and when any land ‘should 
be required, It created no interest in any 
land. Can the plaintif maintain that, 
because he has the right at any future 
time to select a plot in the jungles of the 
Pareshnath Hill for the purpose of carrying 
on his worship, therefore, in the meantime 
the zemindar i ig “not, competent to permit any 
person to hunt ` in the said jungles, or can 
he challenge : any. entry made by the Settlement 
Officer in respect ‘of the rights of third 
parties in the “jungle ? In my opinion the 





- *§ee Daya Bhai v. Maharaj Bahadur Singh, 34 Ind, 
Cas, 482 1 P. L. J 238— Hid, 
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plaintiff cannot. He has a covenant of a 
restrictive nature enforceable against the 
zeminday and ehis lessees, but he has no 
intérest to bring a declaratory suit such 
as the one before us. The plaintiff may, 
if otherwise eompetent, sue the Sonthals 
for damages for trespass or he may: sue for 
an injunction on the ground that the hunt 
interferes with his worship, but he cannot 
sue for a declaration as to any title or 
right because no title or right that he pos- 
sesses has been denied. Upon this pre- 
liminary point, therefore, the plaintiff’s suit, 
in my opinion, must fail. The Court onght 
not to give a party -possessing such a 
remote interest in the matter a declara- 
tion affecting any entry in the Record of 
Rights. 


Let us next proceed to the merits of the 
ease. The zemendar has filed a written 
statement admitting the right of the Son- 
thals and Ghatwals, and the learned Dis- 
trict Judge finds that the custom to hunt 
once onthe last day inthe year has been 
establisbed by immemorial prescription. He 
finds that 6,000 to 8,000 Sonthals and 
Ghatwals coming from 200 villages situated 
on and adjacent to the Hill join in the 
hunt. The hunt is a part of an annual 
worship held by the Sonthals in memory 
of their ancestors, and the Ghatwals who 
are the descendants of persons whose duty 
it was in ancient times to guard the passes 
apparently join in the hunt by leave and 
license. It further appears that Europeans 
and other persons who have no connection 
with the worship also join. The gathering 
has an administrative as well as a 
social and a religious side and the learned 
District Judge observes that great import- 
ance is attached to fhe religious ceremonials 
and the propitiatory sacrifices to the 
Marang Baru and other bhuts, and that 
the Sonthals believe that if they failed to 
hold it, the spirits would be wroth with 
them and would cause damage by sickness 
and tigers. Indeed Dr. Campbell, a Missionary 
of great experience, considers that nothing 
except the use of armed force would restrain 
the Sonthals from holding the annual hunt 
on Pareshnath Hill. 

Sir AliImam on hehalt of the appellant 
strongly presses upon us the contention 
that a right to hunt such as this cannot 
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be based either on custom or on general 
prescription or on prescription sanctioned 
by section 26 of the Indian Limitation Act. 
I think it is clear that section 26 will. 
not give the right. 20 years’ enjoyment 
has certainly been proved, but it cannot be 
said that the right has been exercised by 
“a person” within the meaning of section 2% e 
(5) read with the General Clauses Act. 
The Sonthals certainly belong. to a tribe 
and the Ghatwals also eertainly belong to 
a class which has now acquired the 
solidarity of a caste, but nevertheless the 
Sonthals and Ghatwals are an indeterminate 
and fluctuating body and incapable, in my 
opinion, of prescribing for the purpose of 
the Limitation Act. 

Next let us see whether the right can 
be acquired by general prescription. The 
right in English Law would be a profit a 
prendre in gross as distinguished from a 
profit a prendre in que estate. Itis not an 
easement attached to any dominant heritage. 
Farther cases such as Mounsey v. Ismay (2), 
Ashraf Ali v. Jagannath (2), Kuar Sen v. Mam- 
man (3), Palaniandi Tevan v. Puthirangonda 
Nadan (4), whish recognise the right of the 
inhabitants of a parish or a village to use 
the lands of others for sports, recreation 
or for other purposes, do not direstly apply. 
Bot in Goodman v. Mayor of Saltash 
(5) a preseriptive right to a several oyster 
fishery in a navigable tidal river was proved 
to have been exercised from time immemorial 
by a Borough Corporation and its lessees 
withont any qualification, except that the < 
free inhabitants of ancient tenements in the 
Borough had from time immemorial “and 
without interruption and claiming as of right 
exercised the privilege of dredging for 
oysters in the locus in quo from the 2nd 
Febraary to Easter Eve in each year, and 


of catching and carrying away the same 
without stint for sale and otherwise. This, 
usage of the inhabitants tended to the 


destruction of the fishery, and if continued 


(1) (1865) 3 H. & 0, 486; 84 L. J. Bx. 62; 11 Jur. 
(x. s.) 141; 12 L. T. 27; 13 W. R. 621; 159 E. R. 621; 
140 R. R. 567. 

(2) 6 A. 497; A. W.N. (1884) 186; 4 Ind. Dec. 
(N. s ) 147. 

(3) 17 A. 87; A. W. N. (1895) 10; 8 Ind. Dec. 
(x. s.) 381, 

(4) 20 M. 389; 7 Ind. Dec. (x. s.) 277 

(5) (1882) 7 A. O. 633; 52 L. J. Q. B. 193; 48 L, T. 
239; 31 W. R. 293; 47 J, P, 276. 
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would destroy it. The defendants Gocdman 
and John Blake were two free inhabitants 
of the Borough and they were sued by the 
Corporation for trespass. It was held that 
a lawful origin ought to be presumed, if 
reasonably possible, for’ the usage which 
they pleaded and that the presumption 
which ought to be drawn as reasonable in 
law and probable in fact was that the 
original grant to the Corporation was subject 


to a trust or condition in favour of the 
inhabitants of ancient tenements in the 
Borough in accordance with that usage. 
Lords Selborne, L. ©., Cairns, Watson, 


. Bramwell and Fitzgerald held that a legal 
origin could be presumed, but Lord 
Blackburn dissented and relying upon 
Gateward’s case (6) and on Rivers (Lord) v, 
Adams (7) held that the law of England 
does not recognise a granttoa fluctuating 


body, whether as a charitable trust or 
otherwise. 

In Chesterfield (Lord) v. Harris (8), the 
right in question was a fishery, the 


plaintiffs claiming to be the owners and 
the defendants setting up a prescriptive 
right to a free fishery or common fishery 
vested in the free-hold tenants of a certain 
manor whose free-holds were situated in 
one of the parishes adjoining the river. 
Although the fishery was proved to have 
-existed in the manner elaimed for over 
three centuries, the Court of Appeal held 
that the Court could not presume a legal 
origin for the alleged right. That decision 
was afiirmed by the House of Lordsin Harris v, 
Chesterfield (Earl) (9). The right claimed 
‘Was à profit a prendre in que estate and not 
a right in gross. The Court of Appeal 
were agreed that such a right must be in 
some way connected with the enjoyment 
of the estate and that there must be some 
rélation between the extent of the exercise 
and the requirements of its enjoyment. 
But in the House of Lords there was a 
considerable divergence of opinion. Lord 
Loreburn, L. O., Lords Ashbourne and Shaw 
held that a lawful origin for the exercise of 


(6) 6 Co. Rep. 598; 77 B. R. 344. 

(7) (1878) 3 Ex, D. 361; 48 L. J. Ex. 47; 39 L. T. 
39; 27 W. R. 381, 

(8) (1908) 2 Ch. D. 897; 77 L. J. Ch. 688: 99 L. T. 
558; 24 T. L. R. D 

(9) (1911) A, ©. 623; 80 L. J. Ch. 626; 105 L. T. 
453; 55 S. J. 686; 27 T. L, R. 5 


» 587; 55 8. J. 686; 27 T. L. 
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the right ought to be presumed, while the 
majority of the Court consisting of Lords 
Halsbary, Macnaghten, Gorell and Kinner 
held the contrary. 9 


Again in Johnston v. O'Neill (10), the 
plaintiffs claimed an exclusive right to fish in 
a lake under grants from the Crown, while 
the public claimed that they had for cen- 
turies as of right and without interruption 
fished for eels in the lake which was non-tidal. 
The Court decided against the publie and 
Lord Halsbary observed in the course of his 
judgment that in inland waters, apart from 
tidal waters, there can be no such thing as 
a publio right, meaning by the word 


“public” a right unconnected with any right 


of fishing, which is 
described as a profit 
solo. 


Can we not inthe present case presume 
either by the ancient Kings or Muhammadan 
Emperors of India or by their successors, 
the Brithish Government, a grant of the 
zemindart of Palganj to the z2nuindar, 
subject toa trust thatthe Sonthals and Ghat- 
wals inhabiting the mauzahs on Paresh- 
nath Hill and its vicinity should be 
entitled to hunt in the jungles on the Hill 
one day in the year? Or can we not equally 
well presume a grant by the Crown to the 
mauzahs themselyes subect to such a trust? 
Village communities in India bear the strong- 
est resemblance to corporations and they 
may, in my opinion, be regarded as corporate 
bodies capable of administering a trust in 
favour of particular classes residing within 
their jurisdictions. In my opinion the princi- 
ple followed in Goodman’s case (5) may also 
be equitably applied to the present case. The 
House of -Lords in Chesterfield (Lord) v. Harris 
(8) did not dissent from Goodman’s case (5), 
but distinguished it on the ground that the 
right claimed therein was not a right in 
gross, but a right appurtenant to an estate 


capable of being 
a prendre in alieno 


and that an unlimited right to take 
fish irrespective of the requirements of 
the estate could not be tolerated. The 


fact that the grantees constitute a fluctuat- 
ing body does not appear to stand in 
the way even in English Law, if the 
facts justify a presumption that there was 


(10) (1911) A. C. 552; 81 L. J, P. C. 17: 105 L. Ty 
R, 545, 
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a trust in favour of -a person capable: of 
faking :such atrust. The view of Lord 
Blackburn i in Goodman's case (5), that a trust 
toga corporation for the benefit of a fluctuating 
body would offend. against the law of per- 
petuities, did not find favour with the other 
‘Judges,’ ln Rivers (Lord) v. Adams (7), on 
‘which also Lord Blackburn based his judg- 
-ment, the facts were such that they could. not 
in tha opinion ‘of the Court raise the” pre- 
sumption ofá trust. 

Is thére anything in the law of India 
which omipels us to hold thata fluctuating 
body such as these Sonthals and Ghatwals in 
the pidésetit Case, cannot by immemorial user 
show a legal < origin’ ‘for their grant? The 
strongest casg in favour of the plaintiff is 
Lutchmeeput Singh v. Sadaulla Nushyo (11). In 
that case a Division Bench of the Calcutta 
High Court held that the inhabitants of 
a number of villages could: not establish 
a prescriptive right of fishery in certain 
beels on the-gronnd that being a fluctuating 

ody the exercise of the right -would end in 
the ultima'e destruction of the fishery, and 
the Court relied upon the case of Rivers 
(Lord) v. Adams (7), It also. held that such 
a‘right could not bs allowed by custom 
because the custom would be - unreasonable, 
On the other hand in . Secretary of State v. 
- Mathurabhat (12), Sir Charles Sargent, O.J., 
and Gandy, J., declined to apply the princi- 
ple of Rivers (Lord) v. Adams (7) and Lutchmee- 
gui Singh v..Sadaulla Nushyo (11) to grazing 
rights claimed by the inhabitants of a 
village against. Government. So in Viresa v. 
Tatayya (13), it was held that the inhabitants 
of a village can claim by immemorial 
prescription the right to fish ina particular 
way in a particular part of a tidal navigable 
water. The defendants in that ease pleaded 
the right of the public to fish where they liked 
and denied that the plaintiffs had any ex- 
eae right to fish in the locus tn que. 


= In Bhola Nath Nundi v. Midnapore Zemindary 
Üo. (14), the right was one of pasture and was 
claimed "by a, large number of tenants 


* (11) 960. 698; 12 C. L. R. 882;5 Shome L. R, 27; 
4 Ind, Dec. (N. s.) 1115. 

> (12) 14 B. 213; 7 Ind. Dec, (N. s.) 600. 

(13) 8 M. 467; 8 Ind. Dec. (N. 8.) 319 

(14) 31 C. 503; 31 T, A. 75; 8 0. W. N. 425; 14 M. 
B. J. 152; 8 Sar. P. O. J.811 (P. 0). 
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belonging to certain villages over tha waste 
lands of the zemindar. Their Lordships of the 
Privy Council held that the claim was, not @ 
right in gross and by implication that it, was 
a profit a prendre in que estate, and it would be 
useful to reproduce here the following shart 
passage out of the judgment of Lord 
Macnaghten. He observed as follows: =e 

“The case, as presented by the plaintiffs, on 
the fase of it and in substance, seems 
simple enough. It appears to their Lord- 
ships that on proof of the fact of enjoy- 
ment from time immemorial there could be no 
difficulty 1 in the way of the Court finding a 
legal origin for the right claimed. Unfortu- 
nately, however, both in the. Munsif's 
Court and in the Court of the Sub- 
ordinate Judge, the question.. was . over 
laid, and in some measure aourai. ‘by 
copious references to, English authorities, aud 
by the applications of principles or doctrines 
more or less refined, founded on legal ‘concep; 
tions not altogether in harmony with 
Eastern notions. The, result is that, although 
the decrees appear to be justified by the main 
facts, which both the. lower Couris held to 
be established, it is impossible to say-that the 
jadgments delivered are entirely: satisfactory”. 

The suits were. decreed. by their 
Lordships subject to the- right of the zeminday 
to improve his property. 


In my opinion, the Jaw of India aoa: 
not preclude us from referring the right‘of 
a fluctuating body such as the Sonthals‘and 
‘Ghatwals in the present case to a -legal 
origin. Thereis nothing unreasonable in 
the grant of such a right when wa bear 
in mind the special circumstances of this case. 
The zemindars in jungle tracts in this 
country are more concerned in the extermi- 
nation than the preservation of wild animals, 
‘The hill, as we have seen, is about 12 miles 
long and 24 miles in circumference. Is 
it unreasonable that the zemindar or the 
Crown should, even if desirous of preserving 
‘game, consent to a hunt lasting only one 
day in the year? The -learned District 
Judge finds that six thousand to eight 
thousand people hunt, but the evidence 
does not establish this conclusively.‘ In 
point of fact’ the number appears .to have 
than this. 
Officer, who had more 

ascertaining the facts, 
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-records that the right is used by a very 
-few people and that the hunting aspect of 
-the ceremony is now less important than 
its social and administrative side. I am 
‘quite statisfied that in these circumstances 
it is perfectly intelligible and reasonable 
“that a trust should have been created for 
“the benefit of the Sonthals and Ghatwals. 
x Next let us see whether such a right can be 
rereated by custom. In English Law apparently 
“the authorities are agreed that no such 
‘right can be created by custom, because 
‘the custom would be unreasonable as 
tefiding to the destruction of the subject- 
matter, That is also the view taken in 
-Lutchmeeput Singh v. Sadaulla Nushyo (11), 
‘but the exercise of customary rigkts in 
gross in akeno solo by a fluctuating body 
to draw water from a well [| Palantandi 
evan vy. Puthirangonda Nadan (4) ] or to bury 
the dead [Mohidin v. Shivlingappa (15)] 
or to erect tazias [Ashraf Ali, v. Jagannath 
(2)) or for the exhibition of tazias | Kuar 
Sen v. Mamman (3)] has been recognised by 
our Courts. 


It is true that we have been shown 
no case which recognises a profit a prendre 
in gross by custom, but the only obstacle 
in recognising profits aprendre in favour of 
fluctuating bodies is that the exercise of the 
custom would operate to destroy the subject- 
matter of the right, and if in this case it 
can be established that the exercise of the 
right by the Sonthals and Ghatwals was 
not under the circumstances unreasonable, 
I see no reason why we cannot find in 
favour of the custom. In this connection 
the same arguments as to unreasonableneas 
that hold good for prescription also hold 
good for custom. In the particular cireum- 
‘stances of the locality, I see nothing 
unreasonable in the custom. We know 
. that as a matter of fact cultivation ia 
spreading and the area in which the 
bunt is carried out is tending to diminish, 
The zemindar may possibly have allowed the 
practice to continue and to ripen into a 
local custom with the express intention of 
benefiting by tha destruction of the wild 
animals. 

I find, therefore, that the Sonthals and 


(15) 23 B. €66; 1 Bom. L. R. 170; 12 Ind. Dee. 
(N. 8.) 415. 
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‘Ghatwals have established either a prescrip- 
‘tive or a customary right, 

In my opinion, apart from these points of 
‘law, there is no merit in the plaint*ffs’ 
claim. Their grievance, if any, is hyper 
sentimental and, as the learned District Judge 
observes, if any concession were to be made 
on the ground of sentiment the claims of 
the Sonthals and Ghatwals far outweigh 
those of the Jains, Itisin evidence that the 
Hill is used by sportsmen other than the 
Sonthals and Ghatwals and that atone time 
there was a sanatorium upon it for British 
soldiers when animals were freely . killed for 
food. No objection appears to have been 
taken on the score of destruction of life in 
those cases. Nor does it appear that the hunt 
dn any way interferes with the worship. In- 
deed from the fact that hunt must be carried 
out in the parts covered by jungle, it is clear 
that the susceptibilities of the worshippers in 
the temples are not likely to be seriously 
-wounded, 

There is, however, one matter which must 
be noticed. The authority of the Settlement 
Officer to make such an entry has been 
questioned, and this turns upon the interpre- 
tation to be given to the term ‘forest produce’. 
lf wild animals can come within the defini- 
tion of forest produce contained in the Chota 
‘Nagpur Tenancy Act, then the Settlement 
Officer is competent to record the rights con- 
nected with them. Now forest produce in- 
cludes dead animals, horns, lac, etc., and it has 
‘been contended before us that this descrip- 
tion only applies to inanimate as distinguished 
from animate objects. The question is one 
of some difficulty, but I am unable to see 
where the distinction between animate and 
inanimate matter begins and ends, and if the 
carcass is forest produce, why the animal 
itself in its live state should not also be 
forest produce. 


There is also one other matter in conneo- 
tion with the entry which requires notice, 
and that is its unqualified nature. It is 
clear from the decision of the Assistant 
Settlement Officer that the right is enjoyed 
by only those Sonthals and Ghatwals who 
inhabit the Hill and its immediate vicinity. 
This fact should have been made clear in 
the entry, which, as it stands, may be stretch- 
ed into meaning that it even applies to 
the Sonthals and Ghatwals of districts far 


m * 
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removed from Hazaribagh. If the plaintiffs 
had not failed on the preliminary point of 
: maintainability, we should have declared that 
the entry was to be limited to the Sonthals 
.and Ghatwals on the Hill and its immediate 
vicinity, a reasonably liberal construction be- 
, ing always given to those qualifying words. 
T attach no importance, as was also observed in 
Chesterfield (Lord) v. Harris(8) by the Master 
of the Rolls, to the fact that a large number 
of persons other than the grantees also take 
part. The position appears to be that there is 
only one dihri or huntsman, who has the 
righttoregulate the hunt, but thatas a matter 
of practice, a large number of outsidera joint 
in the hunt, whom he cannot keep out. 

The result is that, in our opinion, the 
plaintiff’s suit has been rightly dismissed, 
The appeal is dismissed with costs, which are 
-assessed ten gold mohurs. 

JWALA Prasad, J.—This appeal arises out 
of a suit for a declaration that the Sonthals 
and the Ghatwals have no right to hunt on 
any day in the year on the Pareshnath 
Hills and for an order that the entry of 
their customary right in the Survey and 
Settlement khatvan to that effect that 
“Once every year on the last day of Bai- 
sukh the Sonthals and the Ghatwals hunt 
on the Pareshnath Hills without anybody’s 
sanction and prohibition,” be rectified or ex- 
punged from the said khatian. The words 
within inverted commas is an extract from 
the entry in the khatian, Part 2, of Paresh. 
nath Pahad, District Hazaribagh, relating 
to the schedules of jungles in the vicinity of 
mdauzdas,. 

The entry in question was made in June 
1910, under section 81 (7) of the Chota Nagpur 
Tenancy Act, regarding the right of persons 
to take forest produce from jungle land or 
waste land. The said entry was confirmed on 
30th July 1910 by the Assistant Settlement 
Officer in an appeal under section 87/ of the 
Act by his decision quoted! hereunder in 
evtenio:—— | 

‘I have made independent enquiries in the 
locality and also heard witnesses brought in 
by the objector in this case. There is not the 
least doubt that the aboriginal tribes observe 
the usualfestivals on the Bazskah Purnima 
day and go through these customary ways of 
hunting on such days, though not on such a 
Jange scale as put forward by some of the wit- 
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‘Sole object of killing animals. 
feature of the festival ssems to be the settle- 
-ment of the matters by punch, specially 


all the hills surrounding the, elagua. 
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cesses examined by the attestation officer- 
The people who live close to the hills say that 


they now-a-days seldom kill any animals 


in with the 
The main 


on the hills, nor do they go 


matters concerning young girls who migh€ 
have gone wrong during the year, as is common 


«with the aboriginals, the penalty in such cases 
is a small fine which is spent up in feeding 
the purch and drink followed by an excursion 


over the hills and jungles. This is not the 
only place where such festivities are observed 
by the aboriginals, but they do so in almost 
The 
hunting does not seem to do any harm to 
the worshippers of the temples and the hills, 
as the hunters do nothing which would hurt 
their feelings. As such the entry will 
stand”, 

The suit has been brought by the plaintiff 
as a member of the Sitambari sect of Jains 
and also as Honorary General Manager of a 
Society of thesaid Sitambari Jains known as 
the Sitambari Jain Society and as Shebadt 
of [ssur Pareshnath Deb Thakur. 

The principal allegations made 
plaint are as follows :— 

That the plaintiff and the other members 
of the Sitambari Jain sect and their 
predecessors have always been in exclusive 
possession of the Pareshnath Hill situate in 
Gadi Palganj and have always used and 
still use the said hillasa place of devotion 
and pilgrimage and regard the whole hill 
‘as very sacred, being the place of salva- 
tion of several of theirancient sages; that 
the said Society has erected a large num- 
ber of temples on the top of the hill, set 
up charans or foot prints, and nothing is 
more outrageous to their religious feelings 
than the slaughtering or killing of animals 
‘on the said sacred hill, which the doctrines” 
of their religion strictly prohibit; that the 
Baisakh Purnamaski day ia particularly a 
sacred day cf the Jains;that the said com- 
munity holds possession of the hill and 
exercises rights not only by long immemorial 
custom but also by contract with the 
proprietor of Gadi Palganj; that the said 
Sonthals and the Ghatwals have no right 
to hunt on the hill by custom or usage; 
and that in case a general slaughtering 


in the 
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of the animals on the hill is allowed it 
would have the effect of desecrating the 
holy place and seriously wounding the feel- 
ings of the Jain community of all sects; 
and that such a customary right, if any, is 
objectionable and onght not to be held valid. 

On the other hand, the Sonthals and the 
‘hatwals defendants resist the plaintiff’s 
claim on the ground that they have 
from time immemorial customary right 
to hold the annual hunt on the Baisakh 
Purnamasht day as a religious observance; 
that their right existed long before the Jains 
had any concern with the. hill, which sould 
not “be affected by any interest that Jains 


may have subsequently acquired in a portion - 


of the hill: and that the Jain community 
has no right or interest whatever in the 
Pareshnath Hill or any portion thereof, 
save and except the bare right of user of 
certain building sites in the central range 
of the hill, on which the temples were 
allowed by the proprietor of Palganj Gadi 
to be erected; and that the plaintiff has, 
therefore, no locus standit or any right to 
ehallenge the correctness of the Settlement 
entry and has no valid cause of action for 
the suit.. The defendants further assert that 
they have been enjoying the right peaceably 
and to the knowledge of the Jain com- 
munity and that the killing of animals on 
the Paresbnath Hill is no hindrance 
to the exercise of the religious parctices of 
4he Jains. 


The Palganj Estate within which the 
hill is situate is under the Chota Nagpur 
‘Court af Wards. The Manager of the Estate 
‘was made a co-defendant at his own request, 
and has by his written statement supported 
the claim of the Sontkals and the Ghatwals to 
hunt on the hill. 

The parties went to trial in the Court below 
on the following issues: — 

- |. Has the plaintiff any cause of action 
and has he any locus standi to bring the 
suit? 

2, Has the suit been properly framed, and 
‘ig if maintainable iu the present form? 

3. Are the Jain Society sect in ex- 
clusive possession of the Pareshnath Hill and 
are they entitled to the declaration and order 
prayed for in the plaint? 

4; Is the entry in the Settlement Khatian, 
Part 2, of the Record of Rights of the 
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Pareshuath Hill to the effect that the 
Sonthals and the.Ghatwals have a customary 
right to hunt annually on the said Hill on the 
Baisakh Purnamashi day, incorrect? 

5. If the custom exists, is it valid? e 

6. To what relief, if any, is the plaintiff 
entitled? 

The first two issues have been decided 
by the Court below in favour of the plaint- 
iff. 

The case made in the plaint is that the 
Jains following the Sitambari faith from a 
very ancient time held. under the Muham- 
madan Government and still hold exclusive 
possession of Pareshnath Hill and they 
used the said hill as a place of worship, 
devotion, pilgrimage and have canstructed 
buildings and set up fhxakurs at their own 
cost. The plaintiff has brought the suit in 
two-fold capacity :—(1) as an Honorary 
Manager of the Sitambari Jain Society, and 
(2) asa member of the Sitambari sect of Jains. 
The plaintiff has the same interest as the other 
members of the community. have, and he 
rule 8 of the Code 
of Civil Procedure, corresponding to section 
30 of the old Code, for permission to sue 
on behalfand for the benefit of the whole 
community of Jains. He also applied for 
permission to allow him to prosecute 
the suit against the entire community of 
the Sonthals and the Ghatwalsin the names 
of the defendants mentioned in the plaint. 
Looking at the order sheet it appears that 
the prayer of the plaintiff was allowed and 
the necessary notification was published in 
the Bihar and Orissa Gazette of 17th April 
1912, Part IX, page 35. If the facts alleg- 
ed in the plaint- were true, the plaintiff 
would have been entitled to bring the suit, 
as he along with the other members of 
the community was affected by the entry 
in question. The right of some of the Jains 
to bring the suit on behalf of themselves 
and the whole community was recognised 
in the well-known case of Dhunput Singh 
v. Paresh Nath Singh (16). The learned 
Deputy Commissioner says that this point 
was not argued before him. The respond- 
ents cannot, therefore, be permitted to 
re-open @ point not pressed by them in the 
Court below. 


e(16) 210, 180; 10 Ind. Dec. (N. 8.) 752, 
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. The sole question involved in the other 
isgues is whether the plaintiff is entitled to 
have a declaration under section 42 of the 
Specific Relief Act. Under this section the 
person entitled to a declaratory decree must 
have a legal character” ora right as to 
any property. The plaintiff has admittedly 
no legal character and the suit is not for a 
declaration in respect of the legal character of 
the plaintiff. The question is whether he hasa 
right to any property which is prejudicially 
affected by the entry complained of. The 
property concerned, in respect of which the 
right of the Sonthals and the Ghatwals 
has been recorded inthe Survey Khatiun, is 
the Pareshnath Hill. The hill belongs to 
the proprietor of the Palganj Gadi which 
has been recorded as the proprietor thereof 
in the Survey Khewat. The plaintiff. as 
General Manager of the Sttambari Jain 
Socitey has been recorded as being in 
possession of 86 acres of land on the 
said hill. In column 6 of the khewat, 
Exhibit 11, the Society has been shown to 
be entitled to take free of charge timber 
or stone which they may require in order 
to build temples or dharamsalis on the 
Pareshnath Hill, or below it at Madhuban. 
The plaintiff has been recorded in respect 
of 86 acres as mokararidar, The bill 
covers a very large area extending over 
several miles. 

The lower Court has held that the 
plaintiff has no right or title as regards the 
entire hill nor is he in exclusive posses- 
sion of the same. No doubt the plaintiff 
alleged in the plaint that he and the 
other members of the Jains Sitambari 
sect have been in exclusive possession of 
the Pareshnath Hill and exercise righis 
‘not only by long immemorial custom but 
also by contract with the proprietor of 
Gadi Palganj, The plaintiff has failed to 
substantiate his exclusive possession over 
or right in the entire hill. The plaintiff 
relied in the Court below upon certain 
‘documents in proof of his title, such as 
the Farmans of Akbar, 1593, and of Ahmed 
Shah, 1752, etc. These documents have 
‘not been proved and have been held by the 
Court below as false and fabricated. These 
documents were set upin the well-known 
piggery case Dhunput Singh v. Paresh 
Nath Singh (16) and were held to be 
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entirely unreliable and spurious. It was 
held in the piggery case as well as by this 
Court, Daya Bhai v. Maharaj Bahadur Singh 
(17), that the proprietary right in the 
Pareshnath Hill is with the Raja of 
Palganj. The -learned Court below is 
perfectly right in holding that the plaint- 
iff has failed to prove his title to, or 
possession over, the hill except his mukarari 
right in 86 acres. It is conceded in 
this case by Sir Ali Imam, Counsel 
for the appellant, 
failed to prove thatthe Pareshnath Hill 
belongs to the Jain Society or that” the 
Soctety has any interest in the hill beyond 
what is recorded in the Survey Khaézan, 
namely, the mukarart interest in 86 acres 
and the rights created by the ekrarnamas 
of 1872 and 1878. The plaintiff now 
relies solely upon the interest created by 
the said ekrarnamas. The ekrarnama of 
1872, which was subsequently ratified by 
the ekrarnama of 1878, was executed by 
Pareshnath Singh, the proprietor of 
Palganj Gadi, in favour of Gcrakh Chand 
Galaicha, then Honorary Manager of the 
Society, the predecessor of the. present 
plaintiff. The provision relating to the 
interest of the Society is described in me 
following words:— 


“If the Sitambari Jain Sooiéty shall 
require any place on Pareshnath Hill 
or below at Madhuban for erecting mandir 
or dharamsalu and for doing repairs and 
making bricks for the said purpose, in 
that case, I and my heirs shall give for 
making mandir, dharamsala and bricks 
land, stones and timber from the hill, free 
of cost, and if] and my heirs refuse to 
give, in that case the Sitambari Jain 
Society shall take the Same of its own 
power.” 

Tt has been recently held by this Court, 
in the case of Daya Bhat v. Maharaj 
Bahadur Singh (17), quoted above, that the 
aforesaid provision was not intended to 
create an interest in favour of the Sitambaris 
and that such a provision could not in 
India be regarded as creating an interest 
in immovyeable property, and further that 
if this provision was an attempt to create 


an interest in favour of future generations 


(17) 84 Ind. Cas, 432; 1 P, L, J. 238, 


that the plaintiff has- 
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of Sitambaris it was void for remoteness. 
It is thus clear that the plaintiff, or the 
Jain Sosiety of which he is the General 
Manager, or the Jains in general of which 
he is a member, have no’ interest in the 
lands on the Pareshnath Hill, The 
plaintiff has, therefore, failed to prove any 
interest or title in the lands on Paresh- 
nath Hill. Under section 42 of the 
Specific Relief Act, I of 1877, the plaintiff 
is not entitled to any declaration on the 
- ground that he has an interest in the 
property. The plaintiff has, of course, no 
legaP character apart from his claim to 
have a right in the property in question. 
No suit for a declaration thata particular 
custom does or does not prevail, will lie 
unless the rigbt of the plaintif in any 
property is affested by the custom: Sheo- 
baran v. Bhairo Prasad (18), Therefore 
unless the plaintiff has any right in the 
entire hill the custom embodied in the 
Survey Khatéan does not affect him and 
hence no declaration as to the validity 
. or otherwise of the. custom would lie under 
section 42 of the Specific Relief Act. 

In another clause of the ekrarnama 
of 1572, it is provided that the executant, 
Raja of Palganj, or his heirs and representa- 
tives or any person on their behalf will 
not be able to offer any hindrance to.the 
pilgrims in ascending or descending the 
hill and in performing puja and religious 
duties, and he, the Rajab, or his heirs 
and representatives will never do any 
improper act in the temple and will not 
create eany improper disputes with the 
pujaries or other people of the Jain Sitambari 
Society and will not doany harm to the 
performance of their lawful actand that there 


will be no obstacle to the members of 
the Jain Society going to the hill for 
religious purposes. It is contended on 


belkalf of the appellané that the entire 
hill is held sacred by the Jain sect and 
that killing of animals is repugnant to 
the religious suceptibilities of the members 
of the Jains sect, and hence the right to 
hunt over the hill recognised and entered 
in the khatian in favour of the Sonthals 
and the Ghatwals is repugnant to the 
religious ideas of the Jains. Reliance is 


(18) 7 A. 880; A. W. N. (1885) 275; 4 Ind. Dec, 
(N. 8.) 960, 
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placed upon the aforesaid decision of the 
Caleuttá High Court in Dhynput Singh 
v. Paresh Nath Singh (16). It is contend&d 
that on the basis of the above clause in 
the ekrarnama the lease in favour of Mr. 
Baddam and others executed by Raja 
Paresh Nath Singh was held inoperative 
and the defendants in that case, namely, 
Mr. Baddam and others were restrained 
from using the hill leased to them for 
the purpose of keeping piggery and 
slaughtering of pigs and other animals, 
It was no doubt held in that case that 
the hill is sacred to the Jainsand the act 
of Mr.. Baddam and others in establishing 
a piggery for the slaughtering of animals 
was repugnant to the sentiments of the 
Jains and that the Rajah had no power 
to give a lease of the property to Mr, 
Baddam and otkers for the aforesaid 
purpose. But in that case the lessees had 
established already a piggery and were 
carrying on the manufacture of lard .and 
were slaughtering animals for the purpose 
of their trade. The leases in favour of 
Mr. Baddam and others were executed 
long after the lease given to the Jain 
Society in 1472 by the Raja. The nuisance 
was already committed in that case an 
the Jain Society was entitled to restrain 
the subsequent lessees from carrying on 
the trade offensive to their religion. The 
lease to Mr. Baddam was in direct deroga- 
tion of the lease granted to the Jain 
Society. But in this case it is not alleged 
in the plaint that any tortious act was 
done by the Sonthals: and Ghatwals on 
the strength of the entry in the" khatian 
by way of slaughtering animals to the 
annoyance of and as a nnisance caused to 
the plaintiff or his sect. In fact the cause 
of the plaintiff is that no custom of 
hunting exists.. The plaintiff has no right 
to’ bring this suit unless nuisance was 
committed by tbe defendants in accordance 
with the entry in the khatian. The plaint- 
iff’s suit is, therefore, bad’ on the sole 
ground that the snit is not maintainable 
under section 42 of the Specific Relief Act. 


The Raja of Palganj as the proprietor 
of the hill is the only person interested 
in disputing the entry made in favour of 
the Ghatwals and the Sonthals; as his 
property is affected by the entry. Tip 
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Rajah does not object to it, and in fact 
supports the custom of hunting set up by 
tle Sonthal§ and the Ghatwals. I do not 
think it is open to the plaintiff to challenge 
the entry, as he is a stranger to the 
property and has no interest in the hill. 

It is, however, said that the Ghat- 
wals and the  Sonthals have not 
proved any right to hunt on the hill, 
and no custom has been established and 
the entry is, therefore, wrong on that ground. 
The learned District Judge has on evidence 
held that the defendants have proved the 
custom set up ‘by them, A careful perusal 
of the evidence leaves no manner of doubt 
that the District Judge is right in his 
finding. It cannot but be, therefore, held 
that the defendants have proved that they 
have been holding the annual hunt on the 
hill on the Purnamasht day. The right 
is, however, attacked as being invalid in law, 
inasmuch as it creates a right of the 
natura of a profit a prendre in gross as 
distinguished from profit a prendre in que 
estate and that such a right is not re- 
cognised by the Indian Statutes. The right 
of the Ghatwals and the Sonthals is: to 
hunt on the hills and to appropriate the 
profit of the game, 2.6, the animals killed 
by them. Under section 3, clause (a): 
“Forest produce includes wild animals also.” 
The entry no doubt recognizes a right of 
the nature of a profit a prendre in gross 
as the right to hunt and appropriate the 
animals is independent of any dominant 
heritage, but customary right of various 
kinds not amounting to customary easements 
and not depending upon any dominant 
heritage has been recognized by the Courts 
in India. Instances of such rights are rights 
of the inhabitants of a village to bathe in 
a tank, Channanam Pillay v. Manu Puttiur 
(19), to burn hold on a rarticular land, 
Ashraf Ali v. Jagannath (2), to place 
faztas on a particular spot, Mamman v. 
Kuer Sen (20), Kuar Sen v. Mamman (3). 
It has been laid down in the last ruling 
that the exercise of a customary right for 
a length of time makes ita customary law 
of the place or in respect of the persons 


(19) 1 M. L. J. 47. 
(20) 16 A. 178; A. W. N. (1894) 12; 8 Ind. Dec, 
(N. 8.) 114, 
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concerned, In Sitab Rai v. Dubal Nagesia 
(21), a customary right of the tenant in the 
locality to gut wood for fuel, plough-handles, 
door posts, ete., was held to be a right of 
customary easement attaching to the locality 
and not to any collection of individuals. 
In Mohidin v. Shivlingappa (15), the right 
to bury dead bodies was recognized as @ 
customary right and, not as an easement, but 
ib was held that such a right is reasonable 
when ib is confined toa limited area or to 
a limited class of men. 


In England the right of people to enter 
upon a plot of land on a particular day and 
to have races thereon was recognized in 
Mounsey v. Ismay (1). So also was the 
right to hold dance ona piece of land in- 
dependent of the right in property up- 
held in Abbot v. Weekly (22). In Hall v. 
Nottingham (23) it was held that a custom 
may be good, though the effect be to deprive 
the owner of the land of the whole use 
and enjoyment of it. 


The important rights to appropriate the . 


profits of properties belonging to others 
independent of any dominant heritage re- 
cognised by the Indian Courts are the rights 


Pa 


to take water from a well situated in an- 


others land, Palaniandi Tevan vw. Puthiran- 
gonda Nadan (4), the right to catch fish in 
a tidal river by placing stake nets in certain 
place, Narasayya v. Sami (24), Viresa v. 
Tatayya (13), the right of pasturage over the 
land of Government or zemindart, Secretary of 
State v, Mathurabhat (12), and a universal 
custom of grazing cattle on the waste land, 
Ram Saran Singh v. Birju Singh (25), 
Lokenath Bidiyadhur v. Jahania. Bibi 
(26). The last ruling further beld that the 
right to extra territorial fishery, though not 
an immoveable property, isan interest in 
immoveable property. This was the view also 
rae in Ram Gopal Bysack v. Nurumuddin 
27 


(21) 6 ©., L. J. 218. 

(22) 1 Lev. 176; 83 E. R. 367. 

(23) (1876) | Ex. D. 1; 45 L. J. Ex. 50; 33 L. P, 
697; 24 W. R. 58. 

(24) 12 M. 48; 4 Ind. Dec. (N. s.) 379, 

(25) 19 A. 173; A. W.N. (1897) 35; 9 Ind. Dee, 
(N.B) 114. 

(26) 12 Ind Gas. 305; 140. L. J. 572. 

(27) 20 ©, 446; 10 Ind. Dec. (N. s.) 802, 
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The fishery rights, the righta of pastur- 
age, as well as the right of taking water 
from the well of another are clearly of the 
nature of a profit a prendre in gross and 
are enjoyed by people irrespective of hold- 
ing any dominant heritage. The right of 
hunting and to appropriate the game is 
surely of the nature of the right of fishery 
and of grazing. Therefore, there is nothing 
in the law in India to vitiate the custom 
in question as being invalid in law. 


It is then urged that the custom in ques- 
tion is bad as it gives a right to an in- 
definite and indeterminate number of people 
for the entry relates to the Sonthals and 
Ghatwals, wherever they be, and is not re- 
stricted to Sonthals and Ghatwals residing 
in any particular place. In the first place 
the class, Sonthals and Ghatwals themselves, 
area determinate class of people and would 
come under the definition of ‘person’ given 


in Act III of 1893, General Clauses Act. 


In the second place the entry in part IT of 
the khatian mentions the right of the people 
in the neighbouring villages of the hill, 
and not in respect of all Ghatwals and 
Sonthals residing anywhere in the world, 
In the third place the entry is to be con- 
strued reasonably ard would give the right 
to the people living either on the hill or 
in the vicinity of the hill. The entry has 
been so interpreted by the Assistant Settle- 
ment Officer (vide judgment dated 30th 
July 1910, on page 206 of the paper-book), 


I entirely agree with the legal aspects 
of tbe question as discussed in detail on a 
geweral survey of the authorities on the 
point by my learned brother. I do not 
see any force in the contention that the 
custom in question is unreasonable. Similar 
customs obtain in every country. Be that 
as it may, the plaintiff has absolutely 
nothing to suffer whether the entry relates to 
the Ghatwals and the Sonthals in the vicini- 
ty or of the Ghatwals and the Sonthals 
residing anywhere. The plaintiff’s snit should 
be dismissed on the ground that he has ro 
right to institute a suit for declaration 
under section 42 of the Specific Relief Act. 
The plaintiff’s suit, in my opinion, is pre- 
mature and ill advised. Unless any tortious 
act was committed by the Ghatwals and the 
Sonthals, or‘an outrage done to the feelings 


Ae : 


of the Jains by hunting on the hills the 
plaintiff had no reason to bring the suit, 
I, therefore, agree that the appeal should 


be dismissed with costs. á 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
ÀPPEAL FROM APPELLATE Decree No. 540 
or 1915. 
April 4, 1917. 
Present: —Mr. Justice Fletcher and 
Mr. Justice Smither. 
Raja PRAMATHA BHUSAN DEB Roy 
Bohadur—P Latntire—~APPELLANT 
VETSUS 
RAM CHANDRA MANDAL AND OTHERS — 


DeFrenDANTS— RESPONDENTS. 

Landlord and tenant—-Under-ryoti interest, whether 
transferable without landlord’s consent —Landlord pur- 
chasing under-ryoti interest in execution of money- 
decree, rights of. 

An under-ryoti interest is not transferable except 
with the consent of the landlord. Therefore, the 
sale of an under-ryvti interest in execution of a 
money-decree to which the under-ryot does not 
object, though binding upon the wnder-ryot, is not 
binding upon the landlord. Consequently, a landlord 
who purchases the same under-ryoti interest ab a sub- 
sequent sale under the provisions of the Civil Pro- 
cedure Code without objection by the under-ryof is 
entitled to eject the previous purchaser. [p, 883, col. 
2; p. 884, col. 1.] ' 

Appeal against the decree of the Subordi- 
nate Judge, Jessore, dated the 14th December 
1914, confirming that of the Munsif, Narail, 
dated the 17th September 1913. l 

FACTS material to the report will appear 
from the following extract of the judgment 
of the lower Appellate Court:— ; 

“Mhe suit out of which this appeal arises 
was for recovery of possession of certain 
lands with huts thereon on declaration of 
plaintiff's title thereto. Plaintiff’s case was 
that the disputed land appertained to a 
ryoti holding which belonged to three 
brothers Rakhaldas Sen (father of the defend- 
ants Nos. 7 to 10), Mathura Nath Sen 
and Dina Bandhu Sen (husband of de- 
fendant No. 11); that defendant No. H, 
Rakhal and . Mathura sold plots Nos. 1 and 
2 of the plaint to the plaintiff in 1305; that 
Mathura thereafter died leaving Rakhal 
his heir and that Rakhal and defendant 


882 


No. 11 sold to the plaintiff the plots Nos..3 
to 6 and plots Nos. 7 to 11 to the plaintiff 
but in the name of his officer? Girish 
Chantlra Rai, father of defendants Nos. 13 to 
17; that defendants Nos. 1 and 2 held plots 
Nos. 1 and 2 under the Sens at arent of 
Rs. 2-4-0 and plots Nos. 8 to 10 at a 
rent of Rs. 10-8-0; that after the pur- 
chase by the plaintiffs the jama of Rg. 2-4.0 


was enhanced to Rs. 2-8-6; that the plaint- 


iff sued for the rent of thesetwojamas and 
caused them to be sold in execution of his 
decree and purchased the jama of Rs. 2-8-6 
on 22nd November 1907 while Rasik Lal 
Bhowmik purchased the other; that the 
plaintiff sued Rasik for rent and purchased 
the jama of Rs. 10-8-0 in execution of 
that rent-decree on 22nd June 1910; that 
the plaintiff purchased the six huts of de- 
fendants Nos. l and 2 on plots Nos. 1 and 
8 on 2st June 1911 and that the plaintiff 
wanted to take possession in Ohattra 1317 
but was resisted by defendants Nos. l to 6. 


The defence by defendants Nos. 1, 2 
and 5 was that plots Nos. 1 to 7 appertained 
to their jama of Rs. 2-4-0 ‘and Rs. 6-14-0 
under Rakhal Sen and Mathura Sen; 
that these jamas were subsequently con- 
verted into one of Rs. 9-2 that Upendra 
Chandra Mitra an #jaradar of Rakhal 
and eras Sen caused: this jama of 
Rs. 9-2-0 to be sold for arrears of 
rent when Dinanath Dutt purchased the 
. same in the benami of Chandi Charan Das 
and re-settled them with the defendants 
at Rs 10.8-0 that defendant No. 11 was 
not a co-sharer of Rakhal Sen and 
Mathura Sen; that the interest of those Sens 
was kami 
and that Dinanath Dutt was recognised by 
the plaintiff as a tenant and that plaintiff’s 
suit is barred by limitation, estoppel and 
bad for defect of parties; that the decrees 
and kobalas set up by the plaintiff are 
fraudulent and collusive and that plots 
Nos. 8 to 10 donot belong to their jama. 

Plaintiff's case was that the jama of the 
Sens was a ryoti holding, so the jama of 
defendants Nos. 1 and 2 must be an under- 
ryote holding. The sale of an under-ryot 
holding is not one under Chapter XIV of the 
Bengal Tenancy Act so the sales which 
took place at the , instance of this plaintiff 
were sales under the Civil Procedure Code 
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and were in respect of the right, title and 
interest of the judgment-debtor’s defendants 
Nos. 1 and 2 and Dinanath Dutt having 
purchased the right, title and interest of 
defendants Nos. 1 and 2 in respect of - 
plots Nos. 1 to 7 in 1903, these . judgment- 
debtors had a right’ to these landg, so 
plaintiff's purchase amounted to nothing 
and that the right, title and interest of Dina- 
nath subsists.” 

Babu Brojo Lal Chakrabutty (with him Babu 
Satish Chunder Ghatak), for the Appellant.— 
An under-ryof? interest is not subject to 
transfer. This point was clearly desided in 
Aminunnisa v. Jinnat Ali (1). There can 
be no transfer of the under-ryotz . interest 


without the consent of the landlord. So the | 


transfer to defendant No. 
binding. 

Babu Surendra Chandra Sen, (with him 
Babu Surendra Nath), for the Respondent.— 
He brings the suit asa purchaser and not 2 As 
a landlord. 

In Arsıdulla v. Munseb Ali (2) the ques- 
tion was whether the purchaser ab such 
a sale had authority to annul encumbrances 
and their Lordships said he had not their 
Lordships held that the landlord could sell 
such a holding. Refers to Arsadulla v. 
Munseb Ali (2). Section 65 of the Bengal 
Tenancy Act prévents an ejectment for non- 
payment of rent. In section 66 the right | 
of ejectment is given against ryots and 
under-ryots. It does not say that the land- 
lord cannot proceed to sell the holding if he 
chooses. The Bengal Tenancy Act 
does not say that the holding -cannot 


5is not valid and 


be sold. As regards the mode of execution 


one has to follow the Civil Procedure Code, 
The question is whether the landlord can 
sell Aminunnisa v, Jinnat Ali (1) says that 
the holding is not saleable without the 
landlord’s consent. Vide also Asmatunnessa 
Khatun v. Harendra Lal Biswas (3). Although , 
a third person cannot sell it, a landlord can 
when the landlord sells it, it becomes a sort- 
of new settlement by the landlord with the 
purchaser. The defendants Nos. 1 and 2 
deny their liability to pay rent to -the 


l (1) 24 Ind. Cas. 271; 42 0. 751; 19 0. W. y. 43; 20 
C. L, J. 548. 
aC 14 Ind. Cas. 349;16 O, L, J. 539; 1c. Wo N. 


PO 35 0. 9045 C. L. $, 29; ne W. N. 721, 
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plaintiff, so there is an abandonment by 
them Kalinath OChakravarti v. Upendra 
Ohunder Chowdhry (4). < 

The landlord plaintiff brings this suit 
as a purchaser and not as a landlord. 
In respect of such a non-transferable under- 
ryott holding, consent of both parties has to 
be taken, Narayani v. Nabin Chandra Chow- 
dhari (5). 

JUDGMENT, 
Fiercanr, J.—This is an appeal by the 
plaintiff against a decision of the learned 
Subordinate Judge of Jessore, dated the 14th 
December 1914, affirming the decision of the 
Munsif at Narail. The plaintiff brought the 
suit to recover possession of certain lands. 
The case is a little dificult one because it 
involves a question as to the transferability 
and liability to sale in execution of the rights 
of an under-ryot. The defendant No. 5 
in the present case was the first purchaser, the 
original under-ryoti being the defendants 
Nos. land 8, and the defendant No. 5 pur- 
chased at a sale in execution of a money- 
decree. No consent of the plaintiff landlord 
was obtained to that sale either before the 
sale In execution or subsequent thereto. The 
plaintiff purchased at a subsequent sale in 
execution of a money-deoree or, at any rate 
it must be taken that the sale was a sale 
under the provisions of the Civil Procedure 
Code. To that sale the plaintiff naturally 
assented when he was selling the property 
and was puchasing it himself. The learned 
Judge at the trial in the lower Appellate 
Court has found that subsequent to the 
sale tg the plaintiff in execution there was a 
recognition of the defendants Nos. 1 and 2 by 
the plaintiff. The defendants Nos. l and 2 have 
also apparently come to an arrangement with 
the defendant No. 5. In any case the de- 
fendants Nos.l and 2are not liable to be eject- 
ed from the landsand the real contest is as to 
whom the defendants Nos. 1 and 2 should 
pay their rent. The suit may seem to be 
the development of an ordinary action in 
ejectment. There are many cases in this 
‘Court showing a suit disposed of in the samo 
| manner. The matter in debate in this Court 
„has turned largely, if not wholly, on the 
question as to what are the rights ‘and in- 


(4) 24 0. 212; 10. W. N. 163; 12 Ind. Dec. (N. s.) 807. 
(5) 36 Ind. Cas. 803; 21 C. W. N, 400; 25 0. L. J, 
351, ; 


terests of a purchaser ata sale in execution of’ 
an under-ryot interest when the landlord 
does not consent to the sale. dhe tenants ` 
have taken no objection and presumably,- 
therefore, the gales in both cases are binding’ 
on the defendants Nos. 1 and 2. The case is' 
not one of first impression. That an under- 
ryott interest is not transferable was dis- 
tinctly raised and decided in this Court in’ 
the case of Aminunnisa v. Jinnat Ali (1). 
The learned Judges in the course of their 
judgment made reference to a decision of 
Garth, C. J., and Mr. Justice Jackson in the 
year 1878 for taking the view which the 
learned Judges in the case I have cited also 
took, namely, that an ander-rystz interest 
could not be transferred except with the con- 
sent of the landlord. Then it is unfortunate 
that the reference to that decision® of Garth, 
C. J., and Jackson, J., is not given in the 
report and, therefore, we have not been able 
to advert to it. But the learned Judges held 
quite clearly in the case of Aminunnisa v. 
Jinnat Ali (1) that an under-ryoti interest 
was not subject to transfer except with the 
consent of the landlord. Although the de- 
fendant No. 5 has not appeared at the hear- 
ing of the present appeal Mr. Sen, who 
appears for the defendants Nos. 1 and 2, has © 
very kindly placed before us in the course of 
the argument such cases as support the view 
of the learned Judge of the Court of Appeal 
below as regards the case of the defendant 
No. 5. Then prior to that decision, Mr. 
Justice D, Chatterjee and Mr, Justice N, R. 
Chatterjea in the case of Arsadulla’ v. 
Munseb Ali (2) laid down the following pro- 
position as the law. I read from the top of 
page 541} of the report. The rights of an 
under-ryot “may be sold by the landlord 
under the Qivil Procedure Code, but the 
question is whether such lands can be sold 
under the special procedure prescribed in 
the Bengal Tenancy Act with the consequ- 
ences attached to sales held under that proce- 
dure.” So obviously in the viw of those 
learned Judges the landlord could kring 
the property to sale under the provisions 
of the Civil Procedure (Code although I 


“take it that, having regard to the Fall 


Bench decision the under-ryot could have 


*#See Bonomali Bajadar v. Koylash Chunder Majoom. 
dar, 4; C, 135; 2 Ind. Dec. (N. a.) 87.—Ed. e 
. tPage of 16 0. L. J— Hd. 
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come forward and raised an objection to the 
sale. But if he did not, come forward, then 
the landlord having consented to the sale the 
safe would be binding both on the landlord and 
the tenants and, therefore, a valid transfer 
could be effected. In the present case there 
is this fact. First of all, the plaintiff is the 
landlord. He purchaséd in execation this 
interest which is non-transferable. The 
tenants, the defendants Nos. 1 and 2, did not 
come forward and object to the sale and, there- 
fore, the sale is binding on them. As 
against the defendant No, 5, although he 
purchased in a prior execution, the plaintiff 
as the landlord never did assent to the 
transfer. The defendants Nos. l and 2 also 
did not come forward to object to the transfer. 
They not only did not do so but actually 
arrived at an agreement with the defend- 
ant No. 5. In that view the plaintiff has 
got a valid transfer according to the author- 
ities in this Court. The transfer to the 
defendant No. 5 is not operative as against 
the plaintiff and, therefore, the plaintiff is 
entitled on the footing of the decisions that 
I have cited to have what is called a decree 
for ejectment against the defendant No. 5 
although he is not in actual possession, the 
real nature of that decree being that the 
plaintiff will get the rent from the defendants 
Nos, Land 2 who are in actual possession and 
the defendant No. 5 will have nothing to do 
with the property atall. Having regard to the 
findings made by the learned Judge of the 
lower Appellate Court, the defendants Nos. 1 
and 2 were recognized by the plaintiff after 
the purchase by him and if the rent is paid I 
think the defendants Nos. 1 and 2 are entitled 
to remain in possession of the lands. As 


regards the defendant Noa. 5 for the reasons © 


already stated I think he. obtained as 
against the plaintiff no interest in the lands 
and, therefore, he ought to be ejected in the 
manner I have already mentioned. The 
appeal as against the defendants Nos. land 2 
will be dismissed with costs. The appeal 
as against the defendant No. 5 as regards 
plots Nos. 1 to 7 both inclusive will be allowed 
with costs both bere and in the Courts 
below otherwise the decrees appealed against 
wil] stand. 
SmitTHer, J ——L agree, 
. Appeal of defendanis Nos. 1 and 2 dismissed; 
. Appeal of defendant No. 5 allowed, 
e 
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PATNA HIGH COURT. 
Saconp Civiu Appeau No, 948 or 1916. 
April 3, 1917. 
F resent: —Mr, Justice Mullick and 
Mr. Justice Atkinson. 
ROSTAMJI DHANJU MEHTA— 
Du FENDANT—~ APPELLANT 
VETSUS à 
MADAN MOHAN CHOUDHRY —. 


Proatntive — RESPONDENT, 

Presidency Towns Insolvency Act (IIT of 1909), s. 17 
— Adjudication, effect of—Official Assignee, right of, to 
control tnsolvent’s property —-Court, power of. 

On an order of adjudication all the property belong. . 
ing to tbe insolvent vests in the Official Assignee 
appointed under section 17 of the Presidency Towns 
Insolvency Act, and such property cannot thereafter 
be controlled by any Court save and except with the | 
sanction of the Official Assignee. [p. 885, col. 1.] 


_ Appeal from a decision of the District . 
Judge, Manbhum. 

Mr. Shishir Kumar Mitra, for the 
pellant. 
Mr, Atul Krishna Roy, for the Respond- ` 
ent. ' 


JUDGMENT.—This appeal arises from 
the decision of the District Judge of Man- ’ 
bhum affirming the order of the Subor- 
dinate Judge, granting a decree to the plaint- 
iff in this suit. The action is brought 
by the plaintiff in his own name; andit is 
stated that he is the Receiver of the estate 
of Banerjee Laike and others, and seeks 
to recover against the defendant rent for 
the period June 1909 to June 1914. It 
appears that the defendant held 27 bighas’ 
of land under a lease which he obtained 
on the 10th of July 1903 from the owners: 
of this estate and the land of which tho, 
defendant is in possession is sitnated in, 
Mouza Jayrampore. The estate of which 
the plaintiff is now alleged to be the 
Receiver was the property of Jadab Lal 
Banerjee and Makund Lall Laike and others. 
The two former carried on a partnership 
business, and eventually they became in- 
solvent; and accordingly on the 28th of 
June 1911 the partrership business of 
Banerjee Laike was adjudicated insolvent, 
The other members of the family immediately 
ou the insolvency vf these persous were 
anaiougs to haye their shares vf the estate 
ascertained by a partition suit, and in para- 
graph 3 of the written statement it 
ia stated who the insclyents were, namely, 


Ap- 
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" I believe, two brothers and a son. There 
are other co-sharers not affected by the 
insolvency proceedings and they are interest- 
ed in the pending suit for partition. One 
thing is quite clear,- and that is that upon 
the adjudication of persons- as insolvents all 
their property vested in the Official Assignee 
appointed under section 17 of the Act III of 
1909 of the Presidency Towns Insolvency Act. 
It is quite impossible, therefore, that the pro- 
perty which vested in the Official Assignee could 
be controlled by any Court save and except 
with the sanction of the Official Assignee. 
The Banerjees institnted a suit for partition 
of the estate in which the defendant’s 
holding is situated, Matters proceeded until 
a compromise was arrived at. It is stated 
that in that partition suit the original 
insolvents were made parties and that the 
Official Assignee was described on the record 
as being their representative, Of course the 
original insolyents have no earthly interest 
in the property; and in order thatthe suit 
for partition may be binding onthe Oficial 
‘ Assignee so faras he represented the interest 
of the insolvent, ib wasincambent upon the 
plaintiffs to make him a party; and unless 
he was made a party the partition suit 
would not be binding on that portion of 
the property in suit which had become vested 
in the Official Assignee. However, matters 
proceeded in that partition suit andin the 
month of May 19.2an applization was made 
for the appointment of a Receiver. On the 
17th of July it is stated that the plaintiff 
was appointed Receiver. By virtue of his 
authority under the appointment made in 
that matter the plaintiff now brings this 
suit for rent as against the defendant. 


The position taken up by tha defendant 
is this “I do not deny my liability to pay 
rent for the period in suit; but I say that 
the. plaintiff is not the Receiver in respect 
of the entire 16-annas proprietary interest 
in this village and, therefore, cannot give a 
valid and legal discharge for the full amount 
of the rent due. If the Receiver is will- 
ing to join with the Official Assignee and 
give me a receipt signed by them both I 
will pay up the full amount of the rest 
due,” 

The plaintiff’s somewhat extraordinary 
contention is that he represents the entire 
16-annas interest in the village by reason 
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of his having appointed Receiver in the 
compromise matter to which the Official 
Assignee was thereby named as a party? 
Therefore, in my opinion, it was a vital 
matter in this case, having regard to the 
statement put forward on behalf of the 
defendant, to ascertain if the Official Assignee 
to the compromise in the 
partition suit and if he was a party to that 
suit. Jf he was a party and if the com- 
promise was made in the presence or with 
the consent of the Official Assignee then 
the power and authority would undoubted- 
ly be vested in the present plaintiff to 
recover rent for the years in suit, Bat 
the defendant in his written statement hus 
stated that the Official Assignee was not 
made a party in that suit and that his name 
as a party was added fraudulently. 


The learned Judge appears to us not to 
have considered the vital issue_in the case 
which was “Was the assignee of the insol- 
vents a party to the original suit?” If 
he was, then he would be bound by the 
terms of the compromise, otherwise net. The 
learned Judge has, 1 think, fallen into error 
in considering the meaning of fraud as set 
out in paragraph 2 of the written state- 
ment namely that the Official Assignee’s 
name was fraudulently added to the record. 
No doubt there is a reference to fraud in 
the written statement, but I do not think 
that it was intended to convey dishonest 
or intentional fraud. The „intention un- 
doubtedly was to convey that the Official 
Assignee was made a party formally without 
being made a party in point of law in 
that suit. I think the learned Judge mis- 
directed himself as to the consideration of 
the facts on the question as to how far 
fraud would be applicable to the case 
raised by the pleadings. He holds in one 
portion of his jndgment that the record 
itself shows that the name of the Official 
Assignee had been inserted by way 
of addition, but he holds that this was not 
done dishonestly or with a dishonest or 
fraudulent. motive, we think that this con- 
sideration is entirely irrelevant and that what 
the written statement did intend to convey 
was that the Offizial Assignee was added 
uniformly «as a _ party; but no sum- 

ns was served on him and that 
he was in that sense not a party to the 
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litigation and consequently was not bound 
by the compromise. The learned Judge does 
ot appear to -have considered this aspect 
of the case atall. He has merely dismissed 
the defendant’s contention on the ground that 
he has failed to prove that there bad been 
any positive or actual fraud, We do not 
gonsider that it was at all necessary to 
prove positive fraud which was never alleged 
nor intended to be alleged. But asi have 
said it ig quite sufficient that the defendant 
should establish that the Official Assignes 
was not properly represented in the suit 
and, therefore, was not bound by the com- 
promise and that in consequence that por- 
tion of the proprietary interestin the village 
which had vested in the Official Assignee was 
not effected ky the compromise, and the 
‘Receiver could not be said to be the Receiver 
in respect of the 16-annas interest in the 
village. 

Therefore reluctantly we have to send this 
case back -to the learned Judge for the pur- 
pose of determining and ascertaining if the 
Official Assignee was a party to the partition 
suit. If he was not a party to the partition 
suit then obviously the learned Judge ought 
to dismiss this action because the plaintiff 
alone cannot maintain any action for rent 
in respect of the entire 16-annas interest 
in. the village, as no Court would have tbe 
power to appoint a Receiver in respect of 
the portion of the estate vested i in the Official 
Assignee. 

The result is that we remand this case 
for tris] on the issue suggested by us and 
we direct that the plaintiff do pay to the 
defendant his costs of this appeal. 


Oase remanded. 


CALCUTTA HIGH COURT. 
APPEALS FROM ORDER Nos, 602 or 1914 AND 
s 14 anp 15 or 1915, 
June 22, 1916. 
Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
SATIS CHANDRA BOSE— 
PLAINITIFF—ÅPPELLANT 
versus 
' TA KURDAS MANDAL AND OTHERS — 


DEFENDANTS — RESPONDENTS, 
- Qivil Procedure Code (Act V of 1908), O, XLI, xr, 
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23, 27—“Substantial cause”, meaning of—Remand, 
order of, grounds for—Hvidence, insufficiency of. : 

In answer to a suit for enhancement of rent on the, 
ground of a rise in the price of staple food crops, the. 
tenants defendants pleaded thattheir rent was fixed 
in perpetuity and was not liable to enhancement, 
The Trial Court found the case of the defendants not, 
established and made a decree for enhancement of 
rent, On appeal the Subordinate Judge held that the 
evidence adduced by the defendants was not sufficient’ 
and satisfactory, but nevertheless he remanded the’ 
case to the Court of first instance for trial de novo 
with liberty to the parties to adduce fresh evidence, 
on the ground that “it will be conducive to the interest 
of both the parties:” 

Held, that the conrse adopted by the Subordinate 
Judge was entirely wrong, inasmuch as 

(1) it was not competent to him to set aside the 
decision of the Trial Court in favour of the plaintiff on 
the ground that the evidence adduced by the defend. 
ants in support of their plea was not sufficient and 
satisfactory; [p. 887, col. 1.] 

(2) the remand order could not have been made as 
the suit had been decided on the merits and not 
erroneously disposed of, upon a preliminary point, by 
the Trial Court; [p. 887, col. 1.] 

(3) the parties should not have been allowed to 

adduce additional evidence, as no case had been made 
out for reception of such evidence under rule 27, 
Order XLI of the Code, [p. 887, col. 1.] 
- The expression “substantial cause” i in rule 27, Order 
XLI, Civil Procedure Code, does not include ® case 
where the only ground assigned is that the evidence 
already adduced by the aggrieved party is not satis. 
factory and sufficient. [p. 887, col. 2.1 


Appeals against the orders of the Sub- 
ordinate Judge, 24-Pergannas, dated the 18th 
September 1914, reversing the decree of the 
Munsif Baruipur, dated the 22nd September 
1913. 

Babu Surendra Madhab Mallik (for Babu 
Provas Ohunder Mitter), for the Appellant. 


JUDGMENT.—This is an appeal by the ; 


plaintiff landlord in a suit institgted by 
him for enhancement of rent onthe ground 
of a rise in the price of staple food crops. 
The defendants pleaded that their rent was 
fixed in perpetuity and was not liable to be 
enhanced. This they sought to establish by 
proof that they had paid rent at a uniform 
rate for upwarde of twenty years. The Trial 
Court fonnd that this allegation was not 
established and made a decree for enhance- 
ment of rent. On appeal, the Subordinate 
Judge has, by judgment which we are con- 
strained to characterise as extraordinary, 
set aside this decision and remanded the suit 
for re-trial. He has come to the conclusion 
that the evidence adduced by a defendant 
to prove payment of rent at a uniform rate for 
upwards of twenty years prior to the instity- 
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tion of the suit is not satisfactory and suffi- 
cient; yet he holds that “it will be con- 
ducive to the interest of both the parties 
if the case is remanded to the Court of 
first instance for trial de novo where both 
the parties will be at liberty to adduce fresh 
evidence.” The Subordinate Judge has over- 
elooked that the procedure adopted by him 
is not sanctioned by the «Civil Procedure 
Code. 

_In the first place, it was not competent 
to him to set aside the decision of the Trial 
Court in favour of the plaintiff on the ground 
that the evidence adduced by the defendants 
in support of their plea was not sufficient 
and satisfactory. Rule 23 of Order XLI of 
the Code authorises a Court of Appeal to 
reverse the decree of the primary Court and 
to remand the case for re-trial, when the 
suit has been erroneously disposed of upon a 
preliminary point. Here the suit had been 
decided on the merits by the Trial Court; 
consequently rule 23 was clearly inappli- 
cable, 


In the second place it is plain that the 
defendants were not entitled to adduce ad- 
ditional evidence, as no. case had been made 
out for the reception of such evidence under 
role 27 of Order XLI of the Code. That 
rule entitles a party to an appeal to pro- 
duce additional evidence, whether oral or 
documentary, if certain specified conditions 
are fulfilled. One of these contingencies is 
that the Court from whose decree the ap- 
peal is preferred has- refused to admit evi- 
dence which ought to have been admitted, 
but, there is no allegation that the 
Trial Court in the present case had refused 
to admit evidence tendered by the defend- 
ants. Another possible contingency is where 
the Appellate Court requires a document 


or a witness to be examined to enable it - 


to pronounce judgment. The present case 
as obviously not of that description. As 
observed in Ambuja Ammal v. Appadurat 
Mudali (1) this.can be properly predicted 
of a case where the mind of the Judge is 
in such a condition that the evidence in 
the record does not enable him to pronounce 
judgment, upon the matter in controversy be- 
fore him. But, here the Subordinate Judge 
game to the conclusion that the evidence 


. (1) 30 Ind..Cag. 402; 38 M. 414, 
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adduced by the defendant was not satis» 
fastory and sufficient to show that the rent 
had been paid at a uniform gate for twenty 
years pricr to the instiution of the “uit, 
This conclusion would lead forthwith to a 
decision adverse to the defendants. The third 
possible contingency is that for substantial 
cause the Court of Appeal may allow ad- 
ditional evidence to be adduced. We need 
not attempt to define the expression “sub- 
stantial canse” which has been left undefined 
by the Legislature; but it is plain that a 
substantial cause, whatever it may denote, 
does not include a case where the only ground 
assigned is that the evidence already ad- 
duced by the aggrieved party is not satis- 
factory and sufficient. If the view taken by 
the Subordinate Judge were to prevail the 
result would follow that every unsuccessful 
litigant would be entitled to claim a remand 
with a view to adduce additional evidence and 
have a chance of re-trial, No doubt the ex- 
pression any other substantial cause’ leaves 
a wide discretion to the Appellate Court to 
admit additional evidence; but the re-trial 
of a case at the instance of a party who 
has been defeated and justly defeated be- 
cause his evidence is insufficient and un- 
satisfactory, is not necessary for the ends 
of justice. We may, in this connection, 
refer to tke vbservations of the Judicial 
Committee in Kessowjz JIssur v. G. I, 
P. Railway Company (2), as to the great 
caution with which additional evidence 
is to be received in an Appellate Court— 
evidence which has not been produced in 
the Court of first instance. We are clearly 
of opinion that the course adopted by the 
Court below in this appeal is entirely wrong 
and its order cannot be supported. 

The result is that this appeal is allowed, 
the order of the Court below discharged and 
the decree of the Court of first instance re- 
stored. This order will carry costs both here 
and in the Court of Appeal below. 

This judgment will governthe other two 
appeals (Miscellaneous Appeals Nos. 14 and 
15 of 1915) in which similar orders will be 


drawn up. 
Appeals allowed. 


(2) 31 B. 381; 341. A. 115; 9 Bom. L. R. 671; 11 C. 
W N.721;60,L.5.5,4A. L. J. 461; 17 M. L, J. 847 


(P, 0.). 
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PATNA HIGH COURT. 
Crvin MISCELLANEOUS Appean No. 175 
r ii or 1915. 
April 23, 1917. 

Present:—-Sir Mdward Chamier, Kt., Chief 
Justice and Mr. Justice Atkinson. 
RAMU SAHU AND ANGOTHER—- DECREE- HOLDERS 
~~ APPELLANTS 
versus 
THAKUR DAYAL RAI AND ctaers— 

J UDGMENT-DEBTORS-— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VII, 1.6 
—Orders awarding costs to both purties — Set-off, whether 
allowable. 

Where several orders awarding costs are made in 
the same suit and in the same proceeding they must 
be deemed to be incorporated withand to form part 
of the final decree, even though the prior orders award- 
ing costs are of an interlocutory character, Thore- 
fore, a party is entitled to set off the costs awarded 
to him by one order in the same suit as against tho 
costs awarded to another party by a subsequent order 
in that suit. [p. 689, col. 1.] 

Nubo Lali Khan v, Maharanee of Burdwan, 9 W.R. 
590, relied upon. 

Appeal from an order of the Deputy 
Commissioner, Hazaribagh, dated the 19th 
March 1915, 

Messrs. Sushil M. Mulltk, Uma Charan 
Laha and Panchanan Banerji, for the Appel- 
lants. 

Messrs. Mirtunjyalal, Jamut Mchan Mukerji, 
for the Respondents. 


JUDGMENT. 


ATKINSON, J.—This miscellaneous appeal 
comes before us from a decision of the 
Deputy Commissioner of Hazaribagh dated 
the 19th March 1915, dismissing the appel- 
lants’ application for leave to issue execution 
on the foot of two decrees one dated the 
lst April 1909 and the other dated the 
bih May 1914 for costs; and the facts 
are shortly stated as follows:— $ 

The respondents in tbis appeal were 
plaintiffs in a suit instituted for declaration 
of title. The learned Subordinate Judge 
who tried that suit dismissed if on a 
summary ground, on ‘the 9th February 
1906. From the decision of the Subordinate 
Judge there was an appeal to the High 
Court of Calcutta, and that Court by its 
order or decree, dated the 6th May 1908, 
reversed the decision of the Subordinate 
Judge and directed that the suit should 
be retried and that in any event the plaintiffs 
.u that suit shonld ke entitled to their costs 
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of the first trial. The respondents have 
never been paid the costs awarded by 
that order. On the remand the Subordinate 
Judge dismissed the plaintiffs’ suit award- 
ing to the defendants by his order of the 
lst April 1909 costa of that proceeding. 
As usual there was an appeal to the 
Calcutta High Court and that Court was" 


pleased to dismiss the appeal by its 
order of the 5th May 1914 awarding 
to the defendants their costs of that 


appeal, Thus the appellant here is entitled 
to the costs awarded by the order of the 
Ist April 1909 and the order made 6n 
appeal dated the Sth May 1914. The 
respondents claim that they are entitled 
to their costs under the order of the 6th 
April 1908. The original defendants in 
the suit were Ramu Sabu and Chamu Sahu. 
Ramu Sahu is dead, Prior to his death he 
transferred or assigned his interest in these 
decrees to the present appellant. Chamu 
Sahu who was the other defendant became 
a lunatic after the litigation and he 
has been transferred from the category 
of appellant to the category of respondent 
and is represented in these proceedings. 
by Mr. Banerji instructed by the Assistant 
Registrar as his guardian ad litem. The 
contention that is urged before us is that the 
appellant here is entitled to execute his 
decrees for costs irrespective altogether of 
any right that the respondents may haye to 
set off their costs under the order of the 6th 
April 1909. The learned Deputy Com- 
missioner, came to the conclusion that the 
respondents were entitled to set-off ethe 


. costs of the order of the 6th April 1909 


as against the costs awarded by the two 
subsequent orders of the 6th April 1909 
and the 5th April 1914. But tbe Sub- 
ordinate Judge did not give the appel- 
lant here permission to issue execution 
in respect of the balance. He dismissed’ 
the entire application reserving liberty 
to the appellant to institute a fresh 
application for execution for the smaller 
sum when ascertained. 

I think that the Subordinate Judge was not 
justified in dismissing the application in toto. 
I am clearly of opinion that the respondent 
here is entitled to set off the costs awarded 
by the order of the 6th April 1908 as 


eagainst the two subsequent orders awarding 
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costs to the defendants and in so deciding we 
rely upon the case reported as Nubo Lall 
Khan v. Maharanee of Burdwan (1), For the 
reasons stated in the judgment of the 
learned Judges who decided that sase, I think 
although there may be several orders awarding 
costs they were made in the same suit 
and in the same proceeding and must be 
deemed to be incorporated with and to 
form part of the final decree even though 
the prior orders awarding costs are of an 
interlocutory character. It would be inequit- 
able and unjust to say that a party was 
not bntitled to set off the costs awarded 
by one order in the same snit as against 
the costs awarded to another party by 
two subsequent orders in that suit. This 
case is not covered by Order XXI, rules 
18 and 19. Itis stated that attempts have 
been made by the respondents to execute 
their decree for costs under the order of 
the 6th April 1908 on four separate occa- 
sions. This does not appear from. the 
record; bat it will be for the Deputy 
Commissioner if he thinks necessary to enquire 
into that matter. I do not think that 
the question of limitation will materially 
arise in this case, because according to 
the view we take whether the order be 
barred by limitation or not is immaterial 
inasmuch as the order of the 6th -April 
1908 was made in the same proceedings 
and must be deemed to be part of the 
final decree of the Sth April 1914. For 
these reasons I would remand the case 
to the Deputy Commissioner with a 


directien to him to set off the costs awarded _ 


to the respondents and to allow the appel- 
lant here to issue execution in respect of 
whatever balance may be found due to him, 
Inasmuch as the appellant has not succeeded 
in his application in this Court the parties 
shall pay their own costs. 


Caamier, O. J—I agree with the order 
proposed, : 


Case remanded. 
(1) 9 W. R. 590. < 
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CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Decrsge No, 466 
or 1915. ° 
August 16, 1916. 
Present: —Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming. 
BIJOY KUMAR ADDY-— APPELLANT 
VETSUS 
SECRETARY or STATE vor INDIA tn 


COUNCIL — RESPONDENT. 

Land Acquisition Act (I of 1894), ss. 23, 26—Award 
without assessing compensation, validity of. 

Where land is acquired compulsorily under the pro- 
visions of the Land Acquisition Act, compensation 
must be awarded in respect thereof, it being beyond 
the competence of the Collector or the Special Judge 
to hold that there is no interest inthe land to be 
pee for which compensation is payable, [p. 891, 
col. I, 

Land held by a tenant under Government was 
acquired under the provisions of the Land Acquisition 
Act. There was a covenant in the kabuliyat of the 
tenant that he would give up the land withont com- 
pensation if the Government required it: 

Held, that whatever the rights of the tenant might 
be, his land must be assessed and compensation award. 
ed to him under the provisions of section 23 read 
with section 26 of the Land Acquisition Act and that 
when such compensation had been assessed and award- 
ed a question of apportionment wonld arise between 
the Government on the one hand and the claimant on 
the other, but that the award of the Collector or the 
Special Judge without assessment of compensation 
for the land could not be a valid award. [p. 89’, col. 
2 | 

Appeal against the decision of the Land 
Acquisition Judge, 24-Perganahs, dated the 
3rd July 1915. 

Babus Mohendra Nath Ray and Anrlendra 
Nath Ray Chowdhury, for the Appellant. 


Babu Ram Ohurn Mitra, for the Respond- 


ent. 

JUDGMENT.—This appeal is directed 
against what purports to be an award under 
section 26 of the Land Acquisition Act. The 
claimant, whois the appellant inthis Court, 
was at the time of the declaration under 
section 6 ‘of the Land Acquisition Act, 
lessee of the Jand under Government. On 
the 26th February 1890, his predecessor 
had executed a kabuliyat in favour of the 
Collector and had agreed to pay annually 
Rs. 176 z-2 in respect of the land granted 
tc him. The rent was payable into the 
treasnry on the 2&th March each year, and, 
the kabuldyat provided that on default to pay 
the rent, “the arrears would be realised by 
the Sarkar in accordance with law.” On 
the 25th Noyember 1891, the lessee made 


f # 
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an addition to the kabuliyat in the following 
terms: “In accordance with the order of 
the Collester, dated the 10th August 1891, 
I° undertake to give up the land withont 
compensation if the Sarkar requires it” 
Since, then, the lessee and his representatives- 
in-interest have been in occupation of the land. 
On the’ 5th May 1914, a declaration was 
made, which was published in the Calcutta 
Gazette on the day following, that the land 
was to be acquired for the purposes of a road 
in continuation of Kah Temple Road west- 
ward to the Tully’s Nullah. On the 28th July 
1914, an amended declaration was made that 
the land was required for the purposes of the 
road, a dispensary and a garden. The Collector, 
when he made his award in due course, did 
not, however, assess compensation for the 
land. The reason he assigned in support uf 
the course adopted is best stated in his 
own words: “The present holders of the 
land have permanent interest in it, but there 
is a condition in the kabuliyat that in the 
event of the land being required by Govern- 
ment, the holder must relinquish it without 
receiving any compensation. As the land is 
now required by the Government for 
a public purpose, no compensation is award- 
ed for the land.” At the instance of the 
claimant a reference was then made to 
the Civil Court ander section 18, The 
Special Judge has accepted the view of 
the Collector that no compensation need 
be awarded for the land and has framed 
his award accordingly. Before the Special 
Judge the contention appears to have been 
advanced that the land was required, not 
by Government for its own purpose but 
to be made over to the Calcutta Municipal 
Corporation who intended to establish there- 
on a charitable dispensary with funds 
placed at their disposal by a public-spirited 
citizen. The Special Judge came to the 
conclusion that even if these facts were 
established, it made no difference in the 
position of the claimant and that the land 
could be compulsorily acquired under the 
Land Acquisition Act without the assessment 
of any compensation therefor. 

On the present appeal the claimant has 


contended that this view is erroneous, and- 


that it is obligatory upon the Collector aa also 
upon tke Special Jadge to provide for com- 
pensation for all lands acquired under the 
è e 
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Land Acquisition Act. In connection with 
this question our attention has been drawn 
to the divergence of judicial opinion on the 
question of the extent of the interest in the 
land which can be acquired under the 
Land Acquisition Act. It was held by this 
Court in Babujan v, Secretary of State 
(1) and Shyam Chunder Mardraj v. Secretasy 
of Slate (2), that when land is acquired 
under the Land Aequisition Act, theentire 
aggregate of rights inherent therein must 
be acquired. On the other hand, it was 
held by the Bombay High Court in Govern- 
ment of Bombay v. Hsufali Salebhaz (3) that 
the entire aggregate of rights in the land 
need not be acquired and that if land is 
held under the Crewn by tenants, their 
subordinate interest alone may be acquired 
under the Land: Acquisition Act: [See also 
Imdad Ali Khan v. Collector of FPurakhabad 
(4; Orown Brewery v. Collector of Dehra 
Dun (5). It is necessary for our present 
purpose to determine which of these con- 
flicting views gives effect ‘to the true 
intention of the Legislature, because in the 
case before us, proceedings have been taken 
for the acquisition of the entire interest 
in the land in conformity with exposition 
of the law on the subject, uniformly adopt- 
ed in this Court. The real question in 
gontroversy is, whether land cau be acquired 
compulsorily under the Land Acquisition Act 
without the assessment of compensation 
therefor. 


It is perfectly plain upon the provisions 
of the Land Acquisition Act when that land is 


acquired: thereunder, compensation must be 


awarded. Section 9 provides that the Col- 
lector, when he makes his award, shall 
state the amount of compensation for the 
land acquired. When a reference is made 
at the instance of the claimant to the Civil 
Court, section 18 lays down that reference 
may be demanded because the claimant ob- 
jects to the amount of compensation assessed 
by the Collector. Section 23 provides that 
the Civil Court, when it hears a reference, 


(1) 40. L. J. 256. 
(2) 35 C. 525; 7 O. L. J. 445; 12 0. W. N. 569. 
12) 5 Ind. Cas. 621; 84 B. 618; 12 Bom. L. R. 34. 
(4) 7 A. 817; A. W. N. (1885) 242; 4 Ind. Dec. 
(N. s.) 892, 
(5) 19 A. 239; A. W. N. (1897) 78; 9 Ind. Dec, 
(N. a.) 228. 


+ 
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shall determine the amount of compensation 
to be awarded for the land and amongst 
other matters provides that the Court shall 
take into consideration the market-value 
of the land at ths date of the publication 
under section 6. Finally section 16 pro- 
vides that every award made by the Judge 
shall specify the amount awarded under clause 
(c) of sub-section (1) of section 23. These 
sections make it plain beyond controversy 
that if land is acquired under the pro- 
visions of the Land Acquisition Act, com- 
pensation must be awarded in respect there- 
of. The acquisition is made on the assump- 
tion that there is an interest to be as- 
quired and paid for; it is beyond the com- 
petence of the Collector and the Special 
Judge to hold that there is no interest 
which can be acquired or for which compen- 


sation is payable: Raghu Nath Das y. Collector | 


of Dacca (6) where the decisions in Shyam 
Ohunder Mardraj v. Seeretary of State 
(2) and Gajendra Sahu v. Secretary of 
State (7) are explained. This is in 
accordance with what is well-understood to 
be the fundamental principle when lands 
are compulsorily acquired, namely, that al- 
though the sovereign power of every State 
is competent to appropriate, for purposes 
of public utility, lands situate within the 
limits of its jurisdiction, yet it is 
not deemed politic to exercise this 
authority so as to interfere with security in 
the enjoyment of private property or to 
confiseate private property for public pur- 
poses without paying the owner its fair 
value, This doctrine was applied by the 
House of Lords in River Wear Commissioners 
y. Adamson (8) and by the Judicial Com- 
mittee in Western Oounties Railway Co. v. 
Windsor and Annapolis Railway Co. (9) and 
Commissioner of Public Works (Oape Colony) 
v. Logan (10). 


In the case before us, there is thus no 
valid award either by the Judge or by the 
Collector. "Whatever the rights of the claim- 


(6) 6 Ind. Cas. 457; 11 O. L. J. 612. 

(7) 80. L. J. 39. 

(8) (1877) 2 App. Cas, 748; 47 L. J. Q. B. 193; 37 
L. T. 543; 26 W. R. 217. 
(9) (1882) 7 App. Cas. 178; 51 L. J. P. C. 43; 46 
T. 351 


(10) (1908) A. 0. 855; 72 L. J. P, C. 91; 88 D.T. 
449, 19 TAL. R. 545. ° 
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ant may be, his land must be assessed and com- 
pensation must be awarded under the provi- 
sions of section 23 read with settion 26. When 
such compensation has been assessed and 
awarded, a question of apportionment may 
arise and willin the present case necessarily 
arise between the Government on the one band 
and the claimant on the other. Whatever 
may be the true measure of the rights of 
the claimant as a tenant under the Govern- 
ment al the date of the declaration; the Gov- 
ernment was undoubtedly in the position of 
landlord and would be entitled to a share 
at least of the compensation money awarded 
for the aggregate of the right in the land. 
It is not necessary at this stage to determine, 
on what basis the apportionment should 
be effected ; that question will arise only 
after compensation has been assessed. : 

The result is that this appeal is allowed, 
the decree of the Special Judge set asidé 
and the case remitted to the Collector in order 
that he may make a proper award after 
determining the compensation payable in 
respect of the land acquired. The appellant 
is entitled to his costs both here and in the 
Court below. 


Under section 13 of the Court Fees 
Act we direct taatthe amount of Court-fees 
paid by the appellant upon the memorandum 
of appeal be returned to him. 


Appeal allowed; Oase remitted, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 528 
or 1916, 

February 16, 1917. 
Present:—Mr. Justice Atkirson. 
RAM RATAN SINGH AND OTHERS— 
APPELLANTS 


versus 
KHUB LAL GOPE—Responpent, 


Fraud— Compromise decree obtained by fraud, suit 
based on—Plea of fraud in defence, whether maintain» 
able. 

A defendant, who does not take any step to set 
aside a compromise decree obtained against him by 
fraud, is not debarred or precluded from raising the 
plea of fraud in a subsequent claim made against 
him on the basis of that decree. [p. 898, col. 1.] 

Nistarint Dassi v. Nundoo Lall Bose, 26 O. 89lg 3 


CO, W. N. 670; 13 Ind. Dec. (x. 8.) 1171; Banke Behari 


s + 
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Lal v. Pokhe Ram, 25 A. 48; A. W. N. (190z) 179; Sri- 
rangammal v, Sandammal, 23 M. 216;9 M. L. J. 338; 
8 Ind. Dec. iN. 3.4550; Barkat-um-nissa v. Fazl Hag, 
26 A8272; Shaminath’ Choudhri v, Ramjas, 13 Tnd, 
Cas. 80; 34 A, 143,9 A. L. J, 1; Sarbesh Chandra 
Basu v. Hari Dayal Singh, 5 Ind, Cas. 286; 14 0. W. 
N. 451; 11 C. L. J. 346; Bandon v. Becher, (1835) 3 
Cl. & F. 479; 9 Bligh (N. 8.) 532; 6 E. R. 1517; Reg. v. 
Saddler’s Co., (1863) 10 H. L. Cas. 404; 32 L. J. Q. B. 
337; 9 Jur. (N. s ) 10814; 9 L, T. (x. 8.) 60; 11 W. R. 
1004 11 E. R. 1033; 138 R. R. 217, referred to. 


Appeal from the order of the Subordinate 
Judge, Patna. 

Mr. Sharoshi Ohurn Mitra (with him Mr. 
Hassan Imam), for the Appellant. 

Messrs. Pugh, Jayaswal and Sheveswardyal, 
for the Respondent, 


JUDGMENT.—This second appeal comes 
before me from the order made by the 
Subordinate Judge of Patra, affirming the 
order of the Munsif dismissing the plaint- 
iff’s claim in this action. The action is 
brought to recover rent forthe years 1317 
to 1319 and the claim is based upon a 
compromise decree obtained in a previous 
Suit No. 18 of 19:1. That suit was 
primarily for declaration of title by the 
present plaintiff against the present defend- 
ant. The plaintiff alleged in that snit 
that the defendant was wrongfully in pos- 
session of 25 bighas 3 cottas and 14 dhars 
of the plaintiff's land; and he claimed to 
eject the defendant therefrom, and to re. 
eover possession of the same. In that suit 
the defendant filed a written statement in 
which he alleged that the 25 bdighus odd 
were his raiyati holding; and that the 
same had been settled with him by the 
predecessors-in-title of the plaintiff; and 
that thus he had acquired a raiyati interest 
in the land; and was recorded in the 
Record of Rights as a tenant paying rent at the 
rate of Rs. 139. In that suit a compromise 
was arrived at whereby the defendant was 
allowed to remain on in possession of the 
25 bighas odd; on condition that he paid 
a new rent of Rs, 244-5.0 by quarterly 
instalments. The defendant slso understood 
and agreed by this compromise to pay by 
way of mesne profits a certain sum of 
money representing the use and occupation 
of the lands, from the time that it is 
alleged to have taken possession of by the 
defendant as against the plaintiff’s claim 
therein. This present action is founded upon 
‘that compromise decree; and the plaintiff 
* . 
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Seeks to recover for the 25 bighas odd, 
rent at the new rate fixed by the com- 
promise decree, namely Rs. 244-5-0. The 
defence in this action is that the compromise 
decree was obtained by reason of duress 
and fraud on the part of the plaintiff 
and the malik of the village in 
which the lands in suit are situated, 
one Damodar Prasad. Both the Courts have 
found that the compromise decree was 
obtained by the plaintiff under circum- 
stances which constituted undue influence and 
coercion in point of law. Undue influence and 
coercion are a species of fraud and con- 
stitute legal fraud when proved; thus it 
may be taken that this compromise decree 
isa decree which in point of law was 
obtained by the plaintiff, who now seeks 
to rely upon it, by fraud as against the 
defendant. That being so what is the law 
applicable to the facts of this case? Mr. 
Hassan Imam contends on behalf of the 
appellant that he is entitled to rely upon 
the compromise decree until the same 
is set aside by the Court haying juris- 
diction to set it aside; and in respect of 
which a separate action must be brought 
by the defendant. Mr. Pugh on the 
other hand contends that the compromise 
decree is invalid under the provisions of 
section 147A of the Bengal Tenancy Act; 
and he also argues that it is a document, 
having regard to the manner in which 
it was procured which no Court will give 
support to by an order founded on the 
decree as if valid and binding. In my 
view the second of these arguments ‘pnt 
forward by Mr. Pugh is the correct one. 
I do not attach much importance to that 
portion of his argument which is founded 
on the invalidity of this decree under the 
terms of section 147A. However, irrespective 
of that portion of his argument; I am of 
opinion that in point of law, having regard to 
the conclusive finding of fact arrived at by 
the two Courts below that the decree 
was obtained by fraud and collusion, this 
Court ought to treat the decree which is relied 
upon to support this action as a nullity. 
I am supported in the view that I 
take by a long line of authority. No doubt 
it would be open to the defendant to 
bring a separate suit to challenge this 
compromise decree, and to set it aside; but 
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by reason of the defendant not having 
taken this step he is not now in my 
view debarrred or precluded from raising 
the plea of fraud against this compromise 
decree for the purpose of urging the Court 
to reject the claim of the plaintiff which 
is admittedly founded on the compromise 
decree. The authorities on this proposi- 
tion of law will be found reported as 
Nistarint? Dassi v. Nundoo Dall Bose (1), 
Banke Behari Lal v, Pokhe Ram (2), Srirang- 
ammal y. Sandammal (3), Barkat-un-nissa v. 
Fazl Haq (4), Shaminath Ohoudhri v. Ramjas 
(5) and Sarbesh Ohandra Basu v, Hari Dayal 
Singh (6). I only desire to add that in 
my opinion all these cases follow the 
judgment given in the llouse of Lords in 
the case of Bandon v. Becher (7), where 
Lord Brougham laid down in clear and 
express terms as follows: “It is said 
that the whole of these proceedings spring 
from a decree of the Court of Exchequer 
in Ireland and that that decree being pro- 
nounced by a Court uf competent jurisdic- 
tion upon parties legally before it, cannot now 
be questioned in another Court of co-ordi- 
nate jurisdiction; but if brought into dis- 
pute at all should be brought into dispute 
in the Court where it was originally 
pronounced.” “I agree” he says generally to 
‘the proposition; “but I must add to it 
this one qualification, that you may at all 
times in a Court of competent jurisdiction— 
competent as to the subject-matter of the suit 
itself—where you appear as an actor, object 
-to a decree made in another Court upon which 
decreeyour adversary relies;and you may either 
as actor or defender, object to the validity 
of that decree, provided it was pronounced 
‘through fraud, contrivance or covin of 
any description.” Again Mr. Justice 
Willes in the case of Reg. v, Saddlers’ 


a 26 C. 891; 3 ©. W. N. 670; 13 Ind. Dec. (x. s.) 
1171 


(2) 26 A. 48; A. W. N. (1902) 179, 

(3) 23 M, 216; 9 M. L. J. 888; 8 Ind. Dee. (x, 5.) 
550. a 

(4) 26 A. 

(5) 13 T A SO; dd A. 1439A, D.J. L 

6) 5 Ind. Cas. 286; 14 0. W. N, 451; 14 C. L. 4, 
816 


0 sea 3 CL & F., 479; 9 Bligh (x. s.) 582; 6 E. 
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Oo. (8) says at page 431: “A judgment or 
decree obtained by fraud upon a Court 
binds not such Court nor any other; and 
its nullity upon this ground though® it 
has not been set aside or reversed, may be 
alleged in a collateral proceeding.” Thus it 
is clear that the defendant is not barred 
from challenging the previous decree in 
this suit on the ground of fraud. There- 
fore I think that the lower Courts were 
perfectly right in dismissing the plaintifi’s 
action; which was based upon the compromise 
decree which was obtained under circum- 
stances which constituted duress aud fraud 
in law. For these reasons I disallow this 
appeal with costs in this Court, in the 
lower Appellate Court and in the Munsitf’s 
Court. 


Appeal dismissed, 


(8) (1863) 10 H. L. Cas. 404; 32 L. J. Q. B. 337; 9 
Jur. (x. s.) 1081; 9 L. IN (x. s.) 60; 11 W. R. 1004; 11 
E. R. 1083; 188 R. R. 217. 
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Civiu MiıscsLLansgous Petrrions Nos, 3842, 
3862 AND 3863 or 1915. 
November 2, 1916. 
Present:.—Justice Sir William Ayling, Kr., 
and Mr, Justice Seshagiri Aiyar, 
NARAYANA BHARATIGAL alias 
KAPPIYUR SWAMIYAR AVERGAL— 
Petitioner IN CO. M. P. No, 8842 
or 1915 
RAMA BHARATIGAL alias PALLIPAT 
SWAMLYAR AVERGAL— 
Petitioner IN C. M. P. Nos. 8862 anp 3863 
or 1915 
VErsuts 
ITVTULI AMMA AND otHers—-APPELLUANTS 
In S. A. No, 470 or 19138—Responpenta IN 


C. M P. No. 3863 or 1915. 

Civil Procedure Code (Act V of 1908), s. 107, cl. (1) 
(A), O. XE, r. 22, 0. XXH, r. 6—Huidence Act (I 
of 1872}, s. 83—Interregatories, answers lo, when 
admissthle—Leyut representative of deceased partly, 
question as lo—Appellute Court, power of, to decide on 
evidence recorded by Trial Court—Hindu Law—Mutt, 
membership of — Usage in West Coast—Naduvilai Mutt 
practice in—Ordination by head, 

Under Order XI, rule 22, Civil Procedure Code, the 


. 
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answers or portions of the answers obtained to 
interrogatories served ina case are admissible as 
against the party answering them, though great 
canon should. bê exercised in using them as evidence. 
[p. 898, col, 2, a. 


Nash v. Layton, (1911) 2 Ch. 71; 
104 L. T. 834, referred to. 


. The answers to interrogatories may be admitted 
under section 33 ofthe Evidence Act where cross. 
interrogatories have been administered to the person 
making the interrogatories, such cross-interrogatories 
satisfying the requirement that the opposite parties 
had the ‘right and opportunity to cross-examine’ under 
the proviso to the section. . 898, col. 2.] 

Queen-Empress v. Ramchandra Govind Harshe, 19 
B. 749; 10 Ind. Dec. (N. 8 ) 502, referred to, 

Order XXIIT, rule 6, Civil Procedure Code, requires 
‘the Court, to ‘which a petition is presented for the 
bringing on record of legal representatives, to decide 
the question itself. An Appellate Court cannot call 
on the Trial Court to submit a finding, though it can 
direct the latter to take evidence and submit the 
same. [p. 898, col. 1.] 

Succession to a mutt is governed by the usage 
prevailing in the institution. [p. 900, col. 2.) 
| Ram Parkash Das v. Anand Das, 33 Ind. Cas. 583; 
20 C. W. N. 802; 14 A. L. J. 621; (1916) 1 M. W. N. 
408; 81 M. L. J. 1; 18 Bom, L. R. 490; 3 L. W. 556; 24 
C. L. J. 116; 48 C. 707; 20 M. L. T. 267; 43 I. A. 73, 
referred to. 

Unlike the East Coast mutts, the rule of succes- 
sion in regard to mutts in the West Coast generally 
is based on the injunctions contained in the Smritis, 
i. e„ the title to headship does not depend upon 
nomination by the ruling head, nor on selection by 
the disciples, but solely upon the length of the 

eriod during which a person has been a Sanyasin. 

p. 900, col. LJ. 7% 

According to.the established usage of the Naduvi. 
lai Muté in Malabar, a Sanyasi can become amem- 
ber of the mutt only by the’ ordination of the ‘head of 
the mutt, and a junior Swami’ cannot give Sanyasam 
to a person ‘which would entitle him to become a 
member. [p..902, col. 1.] 


Civit MISCBLLANEOUS Parimrons Nos, 8842 
AND 3862 or 1915. 


80 L. J. Ch. 636; 


Petition by two -different persons praying 
that in the circumstances stated in the 
affidavit filed with each of the petitions the 
High Court will be pleased to bring the 
petitioner in each on record asthe legal 
representative of the deceased appellant 
n Appeal against Appellate Order No. 21 
of 1915, preferred against the order of the 
Court of the Temporary Subordinate Judge, 
Palghat at Calicut, in Appeal Suit No, 841 


of 1913, presented -against that of the 
District Munsif, Alatur, in Miscellaneous 
Petition No. 2640 of 1913, in Execution 
ePetition No. 661 of 1913 in Original Suit 
No. 201 of 1909. ° 
* . 
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Civiu MISCELLANEOUS PETITION 
No. 3863 or 1915. 


Petition praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to issue an order 
directing the entry in the record of the 
petitioner’s name as the-legal representative ‘ 
of the deceased lst respondent in Second® 
Appeal No. 470 of 1913, preferred to the 
High Court against the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 945 of 1910, preferred against that 
of the Court of the District Munsif, of 
Alatur, in Original Suit No. 201 of 1909. ° 

Mr. T. R. Ramachendra Aiyar and T., R. 
Krishnaswamt Atyar, for the Petitioners in 
fs Miscellaneous Petition No. 3842 of 
1915. 


Mr. K. P. M. Menon, 
T. Rangachariar and Messrs, K, Govinda 
Marar, A. Nilakanta Aiyar and P. F, 
Parameswara Atyar, for the Petitioners in 
Civil Miscellaneous Petition No, §862 of 
1915.. 

Mr. K. P. M. Menon, the Hon’ble Mr. r, 
Rangachariar and Messrs, A. Nilakanta Aiyar 
and P. V. Parumeswara Aiyar, for the Peti- 
tioners.in Civil Miscellaneous Petition 
No. 3863 of 1915. 


the Hon’ble Mr. 


~ Mr. 0. V. Ananthakrishna Atyar for the 


Respondents in Civil Miscellaneous Petition 
No. 3863 of 1915. 

Civil Miscellaneous Petitions Nos.3842 and 
3862 of 1915 coming on for hearing on 
the 6th January 1916, the Court (Seshagiri 
Aiyar, J.) made the following 


© 
ORDER.—The papers will be remitted to 
the Distriot Judge of South Malabar to 
report as to who isthe proper legal repre- 
sentative, 
The report should be submitted within 
six weeks from this date and the parties will 
be at liberty to file objections to the same 
within seven days after notice of the return 
of the same shall have been posted up in this 
Court, 
Civil Miscellaneous Petition No. 3863 of 
1915 coming on for hearing on the 4th 
February. 1916, the Court (Seshagiri Aiyar 


J.) made the following 


ORDER.—The District Judge of South 
Malabar will be requested to return a finding 
as to which of the contesting claimants is 


Vol. XXXIX] 
NARAYANA BHARATIGAL Y. ITTULI AMMA, 


the legal representative of the deceased Ist 
respondent. Three months will be allowed 
for submitting the finding and ton days for 
filing objections. 





In compliance with the above orders the 
District Judge of South Malabar submitted 
the following 

FIN DING:—~-Miscellaneous Petitions Nos. 
477, 484 of 1915, in Civil Miscellaneous 
Appeal No. 13 of 1915 cover the same 
ground as Civil Miscellaneous Petitions 
‘Nos. 3842, 3862 and 3863 of 1915 which 
have been remitted by the High Court to 
this Court for report as to who is the proper 
legal representative of the deceased appel- 
lant in Appeal against Appellate Order 
No. 21 of 1915 and Second Appeal No. 470 of 
1918 and the issue framed between the 
parties is who is the legal representative of 
the deceased Naduvilmadam Swamiyar alias 
Vishnu Bharathikal, 

2, It is admitted that the deceased was 
the head of the Naduvilai Mutt and died 
in June 1915. The petitioner in Miscel- 
laneous Petition No. 38852 is Rama 
‘Bharathikal alias Pallipat Swamiyar, and 
the petitioner in Miscellaneous Petition No. 
3842 is Narayane Bharathikal alias Kappiyur 
Swamiyar. 

3. The following line of succession in 
this mutt is admitted :— 


SUBRAMANI (1) 


f 
Teikat (2) 
Pazhedath 

| 
Pallipat. 


I shall omit the titles and honorifics 
henceforward for the sake of brevity, with, 
of course, no disrespect to the parties or to 
the.ancient institution which they claim to 
represent. 

4, It is admitted that Pallipat was 
ordained Sanyasi (if he was legally ordained 
at all) by Pazhedath in the lifetime of 
Vishnu, before the ordination of Kappiyur, 
lt is admitted that the senior Sanyasi 
succeeds to the headship of the mutt, 
of P. W. No. 1. There is thus no 
necessity for the suceessor to have been 
ordained by his immediate predecessor. 
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Vishnu, who succeeded Teikat was not 
ordained by Teikat but by Subramani. 

9. I do not gather thate Kappiyug 
seriously disputes the power of Pazhedath to 
ordain. 
© The sloka from the Sureswara Smriti 
to which both sides evidently attach respect 
states, according to the rendering of P. W. 
No. 6 that any Sanyasi can ordain with the 
blessing or consent of the other Sanyasis. 
The Alwancheri Tambiran who is regarded 
as a greatauthority states (Exhibit F) that 
all can ordain, and he has seen a junior 
performing ordination in the Tekke Mutt. 
P. Narayanan Somayajipad also says that 
any Sanyasi can ordain, Exhibit H. So too 
Tirukaikat, K. Nambndiri, Exhibit E. 

6. But Kappiyur contends that although 
any Sanyasi can ordain, in a spiritual sense, 
no junior Sanyasi who is member of a mutt 
can ordain a fresh member to that muti 
without the permission of the head of the 
mutt; and it isto thisissue that the dis. 
pute between the parties is narrowed. 

7. Lthink it is agreed that in examining 
this position the best. authority will be the 
‘custom and practice of the Naduvilai mutt 
Next the customs of other Malabar 
mutts which are admittedly similar to each 
other and distinctive from Hast Coast Mutts. 
Lastly the general character of the order 
of Sanyasi. A mass of evidence has "been 


‘let in toshow that since June 1915 various 
persons have recognized one or other of the 
‘claimants but their opinions, 


even where 
relevant, do not appear to me to be of much 
service as a guide. 

8, The Naduvilai Mutt is true to its pro- 
fession of ignoring the material word, in that 
it keeps neither record of its acts, nor roll 
of its members, nor register of its constitution. 
The institution claims to have continued un- 
interruptedly for 1200 years, and its history 
is a blank page. Kappiyur’s 3rd witness 
says that he made some attempt to discover 
the rule of succession by examining kanom 
documents. Apparently if the then head 
did not give his predecessor the appellation 
of Sri be would presume that a junior and 
not his predecessor had ordained him. The 
kanom documents are not in evidence and 
I doubt if anything is to be gained by 
this line of enquiry. Vishnu who looked 


to Subramani as his Guru, would not neces- 
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sarily have styled Teikat as Sri, yet Vishnu 
was not ordained by a junior. It may be 
taken, thereforé, fcr the purposes of this 
ease that there is nothing from the Naduvilai 
records which throws light on the question. 

9, There is no older authority in ‘the 
mutt itself than that of the deceased Vishnu. 
A possible exception is Exhibit G, an agree- 
ment between the then head of the mutt 
Teikat and Vishnu in which it is provided 
that a certain property shall be for the 
enjoyment of 
by both of us for our succession.” But 
I cannot find that the Malayalam affords 
any indication whether it means, “both of 
us acting in egreement’ or “each acting 
independently,” and this is exactly the point 
in dispute. 

10, With regard to Vishnu’s own opinion 
in 1901 there was litigation in the Tirnkai- 
kad Muti, and Vishnu was served with 
certain interrogatories Exhibit 4 and stated 
that only the senior of a muti can ordain. 
I am not sure that this can be taken as 
an absolutely unprejudiced statement for 
trouble was already brewing in his own 
mutt over this very question. According to 
Kappiyur’s 3rd witness, Pezhedath had 
ordained one Polpakara Swamiyar as Sanyasi, 
in about 1894-95, and Vishnu had vetoed 
‘the ordination. Then in Original Suit No. 
6 of 1913 Pazhedath joined with this 
Polpakara Swamiyar and attempted to remove 
Vishnu from the management of the mutt. 
Vishnu as Ist defendant filed the statement, 
Exhibit 10, in which he says that Polpakara’s 
ordination was not valid (* * *) 

The suit was dismissed on legal points 
‘and this question of ordination was not 
then decided. Polpakara Swamiyar died. 
Then in 1903-04 (Pallipat’s 7th and Kap- 
piyur’s 3rd witnesses) Pazhedath ordained 
Pallipat and in Original Suit No. 346 of 1908 
in Ponnani District Munsif’s Court Vishnu 
put in a written statement Exhibit 3 
devying that Pallipat was a Swami of the 


mutt. At his own request, however, the 
question was not settled in that suit. (One 
of redemption in which the status of 


Pallipat was only indirectly involved). In 
1806 it seems that Vishnu agreed to give 
maintenance to Pallipat (P. W. No.6). This 
circumstance alone would hardly validate 
an otherwise Improper ordination, and that 
‘Vishnu did not intend it to be takeneas 
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such is clear from the above written state- 
ment dated 19u8. 

11, I now come to the custom pre- 
vailing in other mutts on the West Coast. 
They are four in number. Besides the Nada- 
vilai, the Tekke, Tirukaikad and Munjira 
Mutts. In the 1901 Tiruvaikad suit already 
mentioned interrogatories were served on the 
heads of the Tekke and the Munjira Mutts 
Exhibits 5 and 6. The head of the Tekke Mutt 
says that seniors and juniors with the consent 
of the seniors, can ordain Hxhibit 5, The head 
of the same muit is Pillipat’s 2nd witness. 
He says that they have a Sanyasi who was 
ordained by a junior now in 
Bat he has not seen or heard of a junior 
ordaining without the permission of the 
senior, The junior can ordain, but the man 
so ordained will not be entitled to manage 
the mutt. In Exhibit L he asked Pazhedath 
to ordain Pallipat but he does not there 
suggest that the ordination should be without 
Vishnu’s consent. The head of the Munjira 
Mutt says that only the senior can ordain, 
Exhibit 6. Pallipat’s 3rd witness is the head 
of the Tirukaikat Muli. He says that he 
himself was ordained by a junior and asa 
junior has ordained. The head of the mutt 
did not consent to his ordination, but consent- 
ed later. He speaks rather vaguely on the 
subject, “It does not seem to me that a 
senior’s permission is necessary. It is not 
done here.” A previous deposition of this 
witness is fled as Exhibit E, but it adds 
nothing to the above. 

12. It is claimed on behalf of Pallipat 
that the Alwancheri Tambiran traverses 
the view that the senior’s consent js neces- 
sary. I have already mentioned his state- 
ment Exhibit I’ where he says that any 
sanyast may ordain.’ As Pallipat’s 4th wit- 
ness in this suit he says, “In a mutt 
the senior Swami is the manager. The 
custom is that he is the Guru’ and the 
juniors are his disciples. Disciples can do 
nothing contrary to the wishes of the Guru, 
An ordination is valid with the junior’s 
consent and opposed to that of the senior, 
Such a sanyast will be entitled to the 
property of the mutt. I say thig on the 
understanding that the senior will not 
object.” He says further that he was present 
at the ordination by a Junior; but this 
does not carry the matter further since he 
admits that the senior was present at the 


thee muti, | 


Vol, XXXIX] 


NARAYANA BHARATIGAL YV, ITLULT AMMA, 


time. On Kappiyur’s side the Kotungallur 
Raja who is an eminent Sanscrit scholar, 
deposes as lst witness that the consent of the 
senior iS necessary. 

13. I do not think that much is to be 
gained by referring to prehistoric poetry. 
Admittedly tbe Sureswara Smriti is prior 
4o the institution of mutis, and rules laid 
down for sanyasis before mutts existed 
are little help in determining the constitution 
of a muti. 

14, Nor do I attach importance to 
what happened last year, after the death 
of Vishnu. Apparently owing to misapprehen- 
sion of the word “intermeddling” in the 
definition of legal representative, the parties 
have let in a mass of evidence to show that 
oneor the other performed acts of management 
after Vishun’s death. Such intermeddling 


might render them liable to claims on 
the estate, but it could never endow 
them with rights, Therefore the fact 


that they received or paid moneys or were 
assessed to invome-tax, is not relevant. 
Nor is it relevant that the Travancore 
Government held a revenue enquiry to see 
who should be asked to perform certain 
services allotted by custom to the head of 
the Naduvilai Mutt. 

15. Therefore to determine the question 
whether a sanyast ordained without ‘the 
permission of the head of a muté can 
succeed to the management of that mutt, 
I turn first to the mutt itself. Vishnu 
, Bharatikal, the last undisputed head did 
not acknowledge the Pallipat claimant as 
his legal successor. If Vishnn’s opinion was 
‘absolved from all mundane considerations I 
should accept it as final in the absence of 
other evidence from the Naduvilai Mutt. 
Vishnu, however, was involved in litigation 
with Pazhedath who ordained Pallipat. I, 
therefore, proceed to the otber three mutts 
far evidence of custom. The head of the 
Manjira Mult says that only the senior 
can ordain. The head of the Tekke Mutt 
says that even a junior may ordain, but 
the senior’s permission is necessary if a 
man ig to be ordained to the mutt with 
future rights of management. The head 
of the Tirukaikad Mutt is inelined to think 
that a junior can ordain. The majority, 
therefore, is in favour of the position taken 
by Vishnu, itis argued that heads of mutts 
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are naturally suspect on this question 
since they desire to keep the power in 
their own hands. 1 doubt if there® is 
much force in this. If a man is not to 
be succeeded by his children when he 
dies, the power tb appoint a successor is 
an empty privilege. But if the heads of 
the mutts have been striving since the 
origin of the institutions, to retain in 
their hands the right to consent to ordination 
to the mutt, then I should be inclined to 
hold that they have probably succeeded. 
Admittedly, they have power and authority 
as heads of the mutts and what they have 
earnestly desired through centuries has 
probably been achieved. Morenver, if the 
contrary view is to be taken and it is to 
be assumed that sanyasts have followed 
primeval rules ignoring the mutt as a 
negligible encumbrance imposed on their 
estate by the importunity of their admirers, 
then two things might be expected. Firstly, 
the growth of the mutt would be unrestricted. 
sanyasts would appoint other sanyasts in 
any place and at any time. But there is 
no trace of such banyan like exuberance. 
secondly, there would have been constant 
disputes as to succession: for sanyasts would 
be arriving from all quarters each disputing 
the date of the others’ ordination. Yet 
there is no evidence of previous succession 
disputes in this mutt. I conclode, therefore, 
that there has been a controlling influence,’ 
and the most probable control is that of 
the head of the mutt. The strongest authority 
to the contrary is the Alwancheri Tambiran; 
but even he concedes that the head of 
the mutt is as the Guru and his juniors are 
disciples, a position which postulates con- 
siderable controlling power. Then too he 
says that he speaks “on the understanding 
that the senior will not object” and he hardly 
seems to facethe problem of what will happen 
if the senior does object. I think that the 
head of the Tekke mutt has given the correct 
rule. Anuy sanyast whether senior or junior 
in his mutt can ordain another sanyasi. But 
if he wishes to ordain to the mutt he 
must act with the permission of the senior 
of the muli, I can find no evidence that 
Vishnu consented to Pallipat’s ordination or 
recognized him as ordained tothe mutt at 
any subsequent period. The maintenance 
allowance judged in the light of Exhibit 
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3, can have been no more than a sompromise 
arrangement for the sake of peace, and 
without prejutlice, 

16. I, therefore, find that the legal 
representative of Vishnu Bharatikal is Nara- 
yana alias Kappiyur Bhartikal. 





These petitions coming on for final hearing 
en the 23rd and 24th October 1916 after the 
return of the finding of the lower Court upon 
the issue referred by this Court for trial, 
and having stood over for consideration till 
this day the Court delivered the following 


JUDGMENT. 

SESHAGIRI Atyar, J.—In this case, a 
subsidiary question, out of all proportion to 
the point involved in the Civil Miscellaneous 
Appeal has arisen for decision. The snit 
out of which the Civil Miscellaneous Second 
Appeal has arisen was brought by Vishna 
the then head of a mutt to evict a 
tenant. The amount of compensation 
payable to the tenant on eviction was 
the subject matter of the appeal. Vishnu 
died after he preferred the appeal. Rival 
claimants to the headship of the mutt 
which possesses extensive properties have 
presented petitions to this Court to be 
added as legal representatives 
deceased plaintiff. These petitions were 
referred to the District Judge for report. 
It has been pointed out to us that a 
report or a finding of the District Judge 
is not contemplated by Order XXII, rule 
5 of the Code of Civil Procedure. There 
is force in this contention. The rule requires 
the Court to which the petitions are presented 
to decide the question. Although it is ano- 
malous that we should exercise the functions 
of a Trial Judge on a matter of this 
description, the language of the rule gives 
us no option in the matter. At the same 
time, it is clear that the Code does not 
sompel us to resord evidence ourselves. 
Under section 107, clause (1) (d), it is open to 
us to direct the lower Court to take evidence 
and to submit the same tous The learned 
Vakils who appeared on both sides agreed that 
the evidence taken by the learned District 
Judge might be acted upon in this light. 
I shall, therefore, proceed to give my 
decision on that evidence, without taking 

einto account the findings of fact at which 


the learned Judge has arrived, s 
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Before proceeding further, I shall dispose 
of the objections taken to the admissibility 
of evidence recorded by the District Judge, 
and to the reception of documents tendered 
in this Court. As regards the latter, Mr. 
Rangachariar sought to put in a certified 
copy of what purports to be a judgment 
of a District Munsif in support of his 
contention that a sanyasin ordained by a 
junior swami can attain the headship of 
the mutt in dispute. No affidavit has been 
filed before us to explain why the sopy was 
not tendered earlier, whether the judgment 
was set aside on appeal, and whether any 
reasonable attempt was made to procure it 
earlier. Even in this Court, no notice of 
an application to file it in evidence was 
given to the other side. The copy of the 
judgment is in Malayalam and no transla- 
tion was appended to it. We have no 
hesitation in rejecting this document. 


Both Mr. Rangashariar and Mr, Rama- 
chandra Aiyar relied on portions of the 
answers obtained to interrogations served 
in the ease. They are apparently admissible 
as against the party answering them under 
Order XI, rule 22. The answers are given 
on oath (wide Appendix C, form III of the 
Code of Civil Procedure). Although great 
caution should be exercised in using them 
as evidence, as’ pointed out by the Master 
of the Rolls in Nash v. Layton (1), they 
are clearly admissible under the Code. As 
regards the answers to interrogatories in 
Original Suit No. 14 of 1901, on the file 
of the Court of the Subordinate Judge of 
Palghat it was doubted in Queen-H press 
v. Ramchandra Govind Harshe (2) whether 
under section 323 of the Evidence Act, 
the fact that cross-interrogatories were 
administered would satisfy the requirement 
that the opposite party “had the right and 
opportunity to cross-examine.” We think 
it safe to admit these interrogatories also 
in evidence. But these answers are open 
to the objection that they are not ante 
litem motam. In Original Suit No. 14 of 
190], on the file of the Court of the 


‘Subordinate Judge of Palghatthe qt%stion 


whether a junior can ordain was one of the 
facts in issue, That is also tha question 


(1) (1911) 2 Oh. 71; 80 L. J. Ch. 636; 104 L. T. 834, 
(2) 19 B. 749; 10 Ind. Dec. (N. 8.) 602. 
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in this suit. The answers elicited 


that while all the heads of the mutt who . 


were interrogated were against any ordina- 
tion by a junior, the junior swamis were 
in fayour of such right. These answers 
were, therefore, given on a question which 
was the subject of active controversy at 
the time. Mr. Ramachandra Aiyar suggested 
tat the words “before any controversy as 
to such right, custom or matter had arisen,” 
only referred to the dispute in the suit. 
This is clearly opposed to the decision in 
the Burkley Peerage oase (3). The section 
does not speak of the specific controversy 
in the suit. We must, therefore, hold that 
Exhibits IV, V and VI are not of any evi- 
dentiary value. Then as regards Exhibits V 
and W and other documents sought to be relied 
upon by Mr. Rangachariar, we have the 
statement of Mr. Ramachandra Aiyar who 
conducted the case before the District 
Judge that although they appear as Exhibits 
in.the case, they were filed on the under- 
standing that proof of the execution would 
be given at a later stage of the case. 
This statement is uncontradicted and we 
accept it. There is no proof, in the records, 
of their execution. We must, therefore, 
reject them. The practice of exhibiting 
documents before they are proved should 
not be encouraged. 

We shall now | is deal with the 
facts of the case. The mutt in question 
along with three others is said to have 
been founded about 1200 years ago by 
Sri Sureswara Acharya Swamigal, one of 
the direct disciples of the great Sankaracharya. 
Two of the mutts are in Cochin, one in 
Travancore and the fourth in British 
India, The mutts have large endowments. 
Our attention has not been drawn to any 
inter-connection between the mutis, and 
the position that they are mutts having 
similar usages as to the succession of the 
heidship was not conceded.. The mutt in 
dispute is known as the Naduvilai Mutt. 
For the purpose of determining which of 
the rival claimants is entitled to succeed 
to the headship, it is not necessary to go 
beyondthe times of Subramania Swamigal. 
He died in 1891. He ordained two Sanyasis, 


Teikat Swami and Vishnu Swami. Teikat 
succeeded Subramania and died in 1894. 


(3) 4 Camp, 417. 


‘in this case, in 1904. 
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Vishnu then became the head of the mutt. 
He died in June 1915. Teikat, during his 
lifetime, ordained one Pazhedath Swami as 
a sanyast. This Pazhedath, “who never 
attained to the headship of the mutt, 
ordained Pallipat, one of the rival claimants 
Vishnu, who, as we 
said before, was then the head of the ‘mutt, 
ordained Kappiyur Swami in the year 1906. 
This is the other claimant. The question 
is which of these two claimants is entitled 
to succeed Vishnu. The points requiring 
consideration in arriving at a decision are: 

A. Whether during the life-time of the 
head of the mutt, a junior can ordain a 
sanyasi so as to make him a member 
of the muti? 

B. Whether, such an aiat, if it can 
be given, should be with the consent of the 
head? 

©. Whether in this case suoh a consent 
was obtained? 


It ig common ground that succession to 
headship in this mutt depends upon the 
number of Chathur Masyams which a 
sanyasin had gone through. The chathur 
masyam, as its name implies, is a ceremony 
which lasts four months. It is traceable to 
times when sanyasin were directed to live 
the lives of %bzkshus, moving from place 
to place in their endeavour to keep fhe 
grihastas to their true acharams and in 
enlightening them in the paths of virtue. 
An exception was made to this rule. For 
four months commencing with August, 
India has its monsoons. During this period 
the sanyasins were permitted to remain 
continuously in a particular place. The 
formula regulating chathur masyams is 
explained by Rishi Atri thus: The sanyasins 
addressing the people of the village says: 
“There is difficulty in moving about owing 
to rains. The paths are infested by beasts 
and reptiles. Even God Vishnu is said to 
have taken rest from August to November. 
I shall also, in the interest of the gréhastas, 
remain in this plase during these four 


months.” Then the grthastas answer: 
“Please remain here. We are highly 
honoured by this condescension. We shall 


try to serve you to the best of our ability.” 
Thus the fixing of the -seniority of .a 
sanyasin by his chathur masyas only | 
amounts to finding out the number of ° 


_ grthastas, 
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years during which he has had the Asramam. 
The Smritis enjoin that sanyasing should 
render obeisance to those who have a 
larger number of chathur masyams to 


-their credit. 


All these injunctions relate to the period 
when mutis were unknown. But the 
mendicant sanyastn has outgrown the Shas- 
tras, Tbe personal sanctity of the sanyasin, 
the purity of life and the sublimity of 
his teachings gathered round him the rich 
These latter made offerings 
to the sanyasin freely. and generously. We 
have no doubt that these offerings were 
accepted by the holy men with a view 
to enable them to conduct worship of God, to 
minister to the wants of the lay disciples 
who resorted to them and to bring up 
a sufficient number of sanyasins to continue 
the traditions of the Guru. To my mind, 
there is no. doubt that while the devotees 
imposed no conditions and did not expect 
any accounting for the offerings they made, 
the offerings were accepted by the Guru 
not with a view to satisfy any personal want, 
but to meet the expenses necessitated by 
people resorting to him. Thes3 presents 
were sometimes in the shape of money, 
but often in the shape of landed property. It 
is in this way that mutts have come to possess 
property, Sir T. Muthuswami Aiyar in 
that monumental judgment of his in Giyana 
Sambandha Pandara Sannadhi v, Kandasamt 
Tambiran (4) has traced the origin and 
history of such endowments. It is, therefore, 
unnecessary to discuss the matter any 
further. 


The same process seems fo have been 
gone through with reference to the mutt 
with which we are dealing. But unlike 
the Hast Coast mutis, the rule of succession 
seems to have been based entirely upon 
the injunctions contained in the 
Smritis, that is to say, the title to 
headship does not depend upon nomination 
by the ruling head, nor on selection by 
the disciples, but solely upon the length 
of the period during which a person has 
been asanyasin. The West Coast mutts 
base their rule of succession upon ordinances 
which never contemplated the founding of 
mutis. It is typical of Malabar that this 


(4) 10 M. 875; 3 Ind. Deo, (N. g) 1016. 
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intense conservatism about succession should 


. prevail there. 


The difficulty arises in reconciling this 
conservative rule with the saggested de- 
mocratic principle that the sanyisin who 
has the largest chathur masyams to his credit 
need not have been ordained by the head 
of the muti. In other words, the claim put 
forward by Mr. Rangachariar’s client amounts 
to saying that a person ordained by any 
sanyasin of the mutt even against the wishes 
of the head is entitled to suaceed, provided 
he has kad his sanyistn for a longer 
period than others. If the usage of ethe 
institution points to this rule of succession, 
we are bound to give effect to it, however 
unusual it may be, Theie Lordships of the 
Judicial Committee have laid down in un- 
mistakeable terms that it ia usaze that 


govern succession in these institutions. Ram 


Parkash Das v. Anand Das (5). 


I shall now proceed to examine the evi- 
dence to see whether this usage has been 
made out, The first witness gives some 
general evidence. He says that any one 
can give sanyasam; and the moment that 
any body is ordained by a sanyast of the 
mutt, he bacomes attached to the mutt. 
speaks of the four mutts, as sister mutts. 
In cross-examination, he admitted that the 
usual practice in the mutt is for the Mootha- 
swami (the head) to give sanyasan. As 
regards the one instance, he referred to, 
he stated that he had no personal knowledge 
about it. He also referred to proper and 
improper refusals by the head as entitling 
the junior to give sanyasam. This evidence 


is not of mach practical value in Gecwling. 


this case. 


The evidence of the second. witness is of a 
different kind. He is the head of the Tekke 
Mutt situated in close proximity to the 


He: 


Naduvilai Mutt, He gives one specific instanze ` 


of a sanyasin who had been ordained by a 
junior attaining to the headship of the mutt. 
In cross-examination, it was elicited that 
the head of the mutt was presant and con- 
sented to this ordination. One can con- 
ceive of a case where, a junior from his 


(5) 83 Ind. Cas, 583; 20 C. W..N.- 802p 14-A. ide. 
621; (1916) 1 M. W, N. 406.34 M; Li.di1;18 Bom “L. 
R. 490; 3.LW. 556; 24°6.- LB F116; 48 0. 707; 20 
P. 267 “43-104, 73, 


Ea aris ` 
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personal experience regards an aspirant for 
sunyast-ship asa desirable acquisition to the 
mutt, The senior might know nothing about 
him. In such a case, the senior might 
permit the junior to ordain the noviciate. 
There can be no objection to such a course. 
This is apparently what happened in the 
instance spoken of by the witness. In cross- 
examination, the witness candidly admitted 
that he had no knowledge whether the 
practice of the junior ordaining a sanyasin 
prevailed in the Naduvilai Mutt. 


Plaintiff's witness No. 3 is another 
important witness. He spoke to nine in- 
stances in which janiors had given san- 
yasam. When analysed, they come to this: 
of four of these ordinations, he bad no per- 
sonal knowledge. His evidence is notin- 
consistent with the theory that the con- 
sent of the then heads of the mult might 
have been obtained for these sanyasams, if 
they in fact took place. He then referred 
to his own sanyasam, He first said that at 
the time of the sanyasam, the consent of the 
Mcothaswami was not obtained. He qualified 
it by saying that the Moothaswamiar sub- 
sequently gave his consent. Thus in his 
own case, the sanyasams had the approval of 
the head of the mutt. He next referred 
to the sanyasams given by himself to four 
people. None of these people have attain- 
ed to the Mootha Sthanam. Non constat, 
that their right to headship will not be 
contested. It is thus seen from an exami- 
nation of his evidence, that he is not able 
to depese toa single instance where a person 
ordained by`a junior without the consent, 
subsequent or previous, of the Moothaswami 
has heen recognised as entitling the person 
to become the head of the mutt. He also 
said that his experience was confined to the 
affairs of his own mutt. Plaintiffs 4th 
witness, whois a very rich jenmi, gives no 
tangible evidence. Hesays that he attended 
no ordination himself. The one instance 
he referred to was elicited to haye been 
with the approval of the head of the matt. 
Plaintaés 5th witness does not give evidence 
on this question. 


Plaintiff’s 6th witness, another rich jenmi, 
says that the junior before giving san,asam 
must obtain the consent of the Moothaswami. 
He speaks to other circumstances which 
all be referred to later on, The other 
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witnesses give no specific evidence on this 
question. ° ° 

Some documents were relied on. Exhibit 
G is the most important of tbem. ft speaks 
of “yathis who may in future be created 
by us both as our successors.” It is not 
a necessary inference from this statement 
that both the Mootha and the junior can 
indiscriminately ordain. It is consistent 
with the junior ordaining with the consent 
of the senior, Exhibit C is an attempt by 
a neighbouring head of the mut to interfere 
with the affairs of the Nadavilai Mutt. 

We are not satisfied from the evidence 
above set out that the custom set up by the 
Pallipat Swami has been proved. 

Mr. Rangachariar relied upon a number 
of circumstances ta show that his client 
was recognised as having a atatus in the 
mult. One class of evidence related to the 
alleged receipt of maintenance from tha 
mutt, There is the evidence of plaintiff's 
witness No. 7 that he paid maintenance 
to Pallipat Swami, having received the same 
from the head Kariastan of the mutt. No 
account book kept in the mutt has been 
produced to support this statement. It has 
to be remembered that in 1903 Pazhedath 
sued to remove Vishnu from the ‘Mootha 
Sthanam. It was at this time that Pallipat 
was ordained by Pazhedath. Polpakara who 
was ordained by Pazhedath became co-plaint- 
iff. One witness, naively put it that this 
ordination was made with a view to the 
litigation being continued in case anything 
should happen to Pazhedath. Vishnu ques- 
tioned the right of Palpakara to be joined 
as co-plaintiff. Eventually it was agreed 
that the right of -Pallipat to be regarded 
as belonging to the mutt need not be de- 
cided inthe suit. Itis hardly likely under 
the circumstances that maintenance, as of 
right was given by Vishnn to Pallipat. It 
may be that some allowance was given to 
him, seeing that .he was inducted into 
sanyasam by a swami of the muti; but I 
am not satisfied that any legal right was 
recognised. 

The next circumstance relied on was the 
possession of some of the images of the 
mutt. When the headship is in dispute, it 
is no wonder that the subordinates joined 
oye party or the other, and gave them 
possession of the sacred things of the 
mutt. . 
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We are clear that the evidence regarding 
the obeisance rendered by Kappiyur Swamiar 
to Pallipat Swamiar is not reliable. Defend- 
ants witness No, 3 denies it, although 
plaintiff’s witness No. 7 asserts it. It is 
hardly likely that such a thing would have 
taken place. 


Some stress was laid upon an alleged 
recognition by the Travancore Government. 
In the important Vishnu temple in that 
kingdom, the ceremony of Puspanyali is 
performed by a swami of the Nudavilai 
Mutt. It was conceded by plaintifi’s wit- 
ness No, 6 that it is not always the head 
of the mutt that the Travancore Durbar 
recognised as being entitled to this honour. 


As regards the Cochin Land Acquisition 
case, it is enough to say that it was 
concerned with a paltry sum of Rs, 20, 
and the right of Pallipat was apparently 
recognised by a subordinate official, after 
disputes had arisen. 

Our conclusion is that the applicant 
‘Pallipat Swamiyar) has failed to establish 
that by the usage of the mutt a junior 
swami of the muti can give sanyasam to a 
person which would enable him to become 
member of the mutt. It may be that with 
the express, implied or subsequent consent 
of the head of the mutt, the sanyasam may 
be recognised as conferring the right, Erven 
that has not been proved in this case, 


It follows that the general practice spoken 
to by plaintiff's witnesses Nos. 1 and 6 
should prevail, namely that it is by the 
ordination by the head.of the mutt that 
& sanyasin can become a member of that 
mutt, That is the practice which obtains in 
the Hast Coast in Giyana Sambandha Pandara 
Sannadhi v. Kandasumi Tambiran (3). No 
reasons have been shown why such a practice 
which is in consonance with justice 
should not be applied to mutts in the West 
Coast. i 

We must, therefore, hold that the Pallipat 
Swamiyar is not entitled to come in as the 
legal representative of the deceased Vishnu 
Swami and that Kappiyur Swami who was 
admittedly ordained by Vishnu should be 
brought in the place of the latter. 

As the enquiry has been necessitated by 
the prevalence of inconsistent practices in the 
muli, we think thisis a fit case in which 
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the costs of both the applicants could be 

directed to be paid out of the mutt estate. 
AYLING, J.—I concur. 

Petition allowed, 

VRP. | i 
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ALLAHABAD HIGH COURT. 
Execution Seconp Orvik Apprat No, 1398 
or 1915. 

February 12, 1917. 
Present:~- Mr. Justice Rafique and * 

Mr. Justice Piggott. 
RAM NANDAN DHAR DUBE— 
DecREE-HOLDER-— APPELLANT 
VETSUG 


Musammat KANIZ FATIMA BIBI-— 


JUDGMENT-DEBTOR—— RESPONDENT. 

Res judicata, constructive—Hortgage suit— Property 
held inalienable-—-Execution— Similar property, whether 
can be attached. 

In a mortgage suit it was held that the mortgage 
property was inalienable anda simple money-decree 
was passed in favour of the mortgagee. In execution 
of the decree the mortgagee attached some other 
property of the mortgagor andthe latter objected 
that inasmuch as the property under attachment had 
been granted to him upon the same conditions as the 
mortgaged property, the former was also inalienable 
and could not, therefore, be attachedin execution of 
the decree: < 

Held, that the question of the inalienability of the 
property under attachment was not res judicata 
between the parties. [p. 904, col. 2.] 

Mangalathammal v. Narayanswami Aiyar, 30 M. 461; 
17 M. L. 7. 230 and Aghore Nath Mukerjee v. Kamini 
Debi, 6 Ind. Cas. 654; 11 O. L. J, 461, relied upon. 

Kaniz Fatima Begam v, Sakina Bibi, 26 Ind. Cas, 
120; 12 A. L. J. 487; 36 A. 318; Mungul Pershgd Dichit 
v. Grija Kant Lahiri, 80. 61:11 O. L. B. 113; 8 IL A. 
123; 4 Sar. P. C. J. 249; 4 Ind. Deo. (N. s.) 32 (P, C.); 
Ram Kirpal v. Rup Kuart, 6 A. 269; 111. A. 87; + 
Sar P. C.J. 489; 3 Ind. Dec. IN, s.)718 (P. C.); 
Natesan Chetty v. Vengu Nachiar, 3 Ind. Cas. 701; 33 
M. 102; 6 M. L. T. 318; 20 M. L. J. 20 and Batj Nath 
Goenka v. Pudmanand Singh, 14 Ind. Oas. 124; 39 0, 
848; 16 C. W. N. 621; 16 0, L. J. 154, referred to. 


Execution second appeal from the decision 
of the Additional District Judge, Gorakhpur, 
dated the 4th August 1915. 

Mr. Iswar Saranand The Hon’ble Dr. 
Tej Bahadur Sapru, for the Appellant. 

Mr. S. A. Haider (for Mr. Abdul Raoof), for 
the Respondent. i 

JUDGMENT.—This is an appeal by a 
decree-holder in an execution proceeding, 
The essential facts are as follows. The owner 
of certain property in the Gorakhpur 
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district mortgaged his rights ina village 
called Bariar by a deed of June the 19th, 
1902. In the year 1908, a suit was brought 
upon this mortgage. There were a number 
of defences raised. One of the defences 
was that the mortgagor was not the full 
owner of the property mortgaged and had 
«no right to transfer the same. The position 
taken up was that the village of Bariar 
formed part of a grant, originally made 
by the Government, which was of the 
nature of a political pension. The issue 
framed on this point when the suit went 
ta trial was issue No. 2;— Is the mortgaged 
property transferable and can the plaintiff 
get a decree for possessionas a mortgagee?” 
The finding was that the mortgaged pro- 
perty was not transferable, and it must be 
conceded that this finding proceeded upon the 
ground that the land in suit was held 
as agrant under a sanad from the Go- 
‘yernment and that the property so granted 
was of the nature of a_ political pension 
and was not alienable at the pleasure of 
the grantee. The Court accordingly refused 
to give the plaintiff mortgagee a decree, 
either for mortgagee possession, or for 
sale of the mortgaged property, but 
passed a simple money-decree recoverable 
from any of the judgment-debtors. In 
execution of this decree tha appellant now 
before us has attached. certain property of 
the judgment-debtor and seeks to bring it 
to sale. The property so attached is not 
in the village of Bariar and was not 
the subject-matter of the mortgage 
adjudicated upon in the suit itself. 
The objection taken by the judgment- 
debtor, however, is that the property now 
sought to be attached in execution was 
included in the same sanad as the village 
of Bariar, and was granted by the Go- 
vernment to the predecessor-in-title of the 
judgment-debtors ‘under precisely the same 
conditions as the village of Bariar. It 
so happens that the question of the nature 
of the grant made by the sanad in 
question has in the meantime been before 
this Court in a proceeding not between the 
same parties who are now parties to this 
appeal. In 'that case, which will be found 
reported as Kaniz Fatima Begam v. Sakina 
Bibi (1), it was decided that the property in 


(1). 26 Ind, Cas. 120; 12 A. D. J 437; 36 A 38. 
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question was notof the nature of a political 
pension and was susceptible of alienation, 
either by the owner or owners for the 
time being, or in execution of a decree 
against such owner or owners. If, therefore, 
this question is to be tried out in the 
present execution proceeding, the Court 
determining it will presumably follow by way 
of precedent the opinion expressed by this 
Court in the reported case, and will arrive at 
the same conclusion in respect of the pro- 
perty now sought to be attached and 
brought to sale. The question, however, 
is whether the decree-holder appellant is 
so bound by the decision arrived at in 
the present suit itself, with regard to the 
village of. Bariar, that he cannot contend 
that the property now sought to be attach- 
ed is capable of alienation and can be 
brought to sale in execution of a decree. 
The case has been very fully and 
satisfactorily argued before us on both 
sides and we have been referred to a 
great deal of case-law on the subjeet. It 
may be observed that the question is not 
one of the operation of section 11 of the 
Code of Civil Procedure, strictly speaking, 
but rather of the principle of res judicata 
independently of that section. The decision 
pleaded by the judgment-debtors as binding 
upon the decree-holder was not a decision 
arrived at in another suit or proceeding 
between the same parties, but a decision in 
the very suit itself which resulted in the 
decree now under execution. The case is, 
therefore, strictly analogous to the two 
reported cases of Mungul Pershad Dichat 
v. Grija Kant Lahiri (2) and of Ram Kirpal 
vy Rup Kuari (8). When this has been 
said, however, the question is nob by auy 
means concluded. The position taken up 
by the decree-holder is that his present 
application is not inconsistent, either with 
the terms of the decrees, or with the 
finding on the particular issue already 
stated upon which that decree proceeded. 
We have been referred on his behaif to 
a number of ruling. With regard to 
one of these, Natesan Chetty v. Vengu 


(2) 80.51; 11 C. L. R. 118; 8 I. A, 123; 4 Sar, P, 
0, J. 249; 4 Ind. Dec (x. s.) 32 (P. C.). 

(3) 6 A. 269; 1) J. A. 37; 4 Sar. P. C. J. 489; 3 Ina, 
“ Dec. (N. 8.) 718 (P.C). 
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Nachiar (4). We are content to say that 
it is certainly in favour of the present 
appellant; bpt the law es there stated 
god somewhat beyond what we should be 
prepared to affirm. Another case, namely, that 
of Batj Nath Goenka v. Pudmanand Singh (5) 
seems to turn upon the very limited 
scope of the particular decision pleaded 
as binding in that case. There are, how- 
ever, two cases which have been brought 
before us which seem to us to bear direct- 
ly on the question for determination and 
to lay down sound principles of law on 


whish our decision ought to proceed. 
These are the cases of Mangalathammal 
v. Narayanswamt Aiyar (6) and of Agnore 


Nath Mukerjee v. Kamini Debi (7). The 
head-note to the former of these decisions 
is perhaps a little misleading, unless refer- 
ence be made tothe body of the judgment 
in order to make it clear, how the words 
“provided the decision in the latter suit 
does not in any way question the correctness 
of the former decree” are to be understood. 
In the present case the decree-holder does 
not seek in any way to avoid the operation 
of the decree which he is seeking to 
execute. He is notattempting to touch any 
of the mortgaged property. We think 
also that, within the meaning of the 
decision of the Madras High Court above 
referred to, he is not ealling in question 
the correctness of the decision in the suit 
itself npon the issue tó which we have 
already referred; that is to say, he submits 
to that decision by refraining from 
attempting to execute his decree against 
the mortgaged property. Tt is true that he 
relies upon a plea which can only be 
supported by arguments calculated to prove 
the said decision to be erroneous; but this 
is not the same thing as saying that the 
decision is not binding on him. In the Cal- 
cutta case referred to above the law is laid 
down as follows:— ‘The rule against re-agitat- 
ing matters adjudicated is subject generally 
to this restriction, that however essential the 
establishment of particular facts may be to 


(4) 8 Ind, Cas. 701; 88 M. 102; 6 M. L. T. 318; 20 
M, L. J. 20. 

(5) 14 Ind. Cas. 124; 39C. 848; 16 C. W. N. 621; 
16 C. L. J. 154. 
e (6) 80 M. 461; 17 M. L. J. 250. 

(7) 6 Ind. Cas. 554; 11 0. J). J. 461, 
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the soundness of a judicial decision, however 
it may proceed upon them as established, 
and however binding and conclusive the 
decsion may, as to its immediate and direct 
object, be, those facts are not all neces- 
sarily established conclusively between the 
parties, and, that either may litigate them for 
any other purpose as to which they may comes 
in question, provided the immediate subject 
of the decision be not attempted to be 
withdrawn from its operation so as to 
defeat its direct object.” We have en- 
deavoured to apply this principls to the facts 
of the present case and it seems to us that, in 
attaching other property of his judgment- 
debtors, outside the property mortgaged to 
him, In respect of which alone the Court was 
called upon to adjudicate in the suit itself, the 
decree-holder is not seeking to defeat the 
object of the decree. He can fairly claim that 
he is merely executing it according to its 
terms, and that he is entitled to ask the Court 
for an adjudication, independently of the 
decision arrived at inthe suit itself, as to 
whether the property now attached by him 
is or is not capable of being sold in 
execution of the decree. We must, therefore, 
accept this appeal and reversing the decision 
of the lower Appellate Court remand the 
case to the Court of first instance in order 
that the execution may proceed according 
to law. The dacree-holder appellant is 
entitled to his costs here and in the Courts 
below including in this Court fees on the 
higher scale, 
Appeal allowed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Su No, 476 or 1915. ° 
November 29, 1916. 
Present:—Mr. Crouch, A. J. ©. 
FIRM or NIKOOMAL-LOKUMAL— 
PLAINTIFFS 
VETSUS PALA 
Tur SECRETARY or STATE ror INDIA 


in COUNCIL-~—Derenpanr, 
Railways Act (IX of 1890), s.72—Railway, liability 
of, for loss of goods delivered for carriage—Contract 
Act (IX of 1872 , ss. 152, 161—Batlee, liability of, for 


e loss of goats bailed. 
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The nature and extent of the responsibility for 
‘the loss of goods delivered to a Railway to be 
carried is laid down by section 72 of the Railways 
Act, as that of a bailee under sections 152 and 161 of 
the Contract Act; that isto say, the Railway are 
bound to take such care of the goods bailed to them 
as & man of ordinary prudence would, under similar 
circumstances, take of his own goods of the same 
bulk, quality and value as the goods bailed. [p. 
906, col. 2. ] 

Where plaintiff's goods were stolen from a running 
goods train in open daylight and it was found that 
the Railway carried the goods in unlocked 
wageons without taking any measures to guard the 
same against theft, inspite of the knowledge of the 
frequency of thefts from running trains: 

Held, that the Railway Administration were liable 
for the value of the goods as no prudent man would 
leave valuable goods stored in an unlocked ware- 
house situated in an out of the way place, and be 
content to leave it altogether ungnarded, if he was 
aware of the presence of thieves in the neighbour. 
hood. The Railway Administration could not be 
absolved from all obligation to watch the goods in 
their charge merely because the warehouse in which 
they were stored was ina state of rapid movement. 
[p. 908, col. 1.1 


Mr. Kimatrai Bhojraj, for the Plaintiff, 
Mr, T. G. Elphinstone, for the Defendant. 


JUDGMENT.—The firm of Nikoomal- 
Lokumal sue the Secretary of State for 
India in Council for Rs. 1,202-9-3 being 
the value, with interest, of one bale of 


Indian piece goods and one case of 
English piece goods, consigned by the 
North Western Railway on the 22nd 


April 1915 from Karachi Bunder to Rahim 
Yar Khan Station, but not delivered. 


The defendants deny their liability, assert 
that the goods were stolen from a running train 
and contend that the Railway authority had 
taker? the usual care required of ordinary 
bailees. 


The following issues were settled: — 

l. Is the suit bad for want of notice under 
section 77 of the Indian -Railways Act, IX 
of 1890? 


* 2, Did the defendants take as much sare 
of the goods bailed to them as a man of 
ordinary prudence would, under similar-cir: 
cumstances take of his own goods of the 
same bulk, quality; and value, as the goods 
bailas? 

3. If they did so, are the defendants liable 
to tbe plaintiffs? 

4, What is the value of the goods? 

5. Are plaintiffs entitled to intereat? 

6. General. 


“then became a part of the train No. 
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The first issue was not pressed. The 
original notice under section 77, Indian 


Railways Act was produced. e 
It has been proved by the Goods Clerk, 

Chimanmal, (Exhibit 12) that the missing 
goods were loaded into waggon No. 22009 
and that the waggon was in good order. 
Jodharam (Exhibit 9) swears that the 
waggon was duly sealed. The method of 
securing the waggons has been described 
by Jodharam (Exhibit 9), Isaac Ruben, 
(Exhibit 10), and Mr. Williamson (Exhibit 
46); the last witness has putin a sketch 
(Exhibit 47). The door of the waggon 
consists of three parts. The upper part 
has two pannels, opening from the centre 
like an ordinary double door, The lower 
part falls outwards and downwards, and, 
to check its fall, a substantial piece of metal, 
about 18 inches long and 2 inches to 3 
inches broad, is attached to the bottom 
of the waggon. This curves outwards at 
the lower end and forms a sufficient foot- 
hold for an active man. The Y shaped 
hanger on which the lever of the brake 
is suspended is behind this flap check. 
The brake rod extends from the middle 
of the waggon to about the centre of the 
rear-wheel and runs outside the wheel. 
On the floor of the waggon, beneath the 
flap, are two projecting pieces of metal, 
the width of which is given variously as 
half an inch and two inches to three in- 
ches; these also are said to form a sufi- 
sient foot-hold for a bare footed man. At 
each end of the lower flap are flanges; 
these fit into corresponding flanges in the 
waggon and are secured by a cotter. Each- 
pannel of the upper part is bolted on to 
the lower flap by a flat cotter which is 
secured to the pannel by a stout chain. 


On. the right hand pannel is a long bolt 
and, when thrust home into the roof, the hasp 
at the end it fastens over on to a 
staple fixed in the left pannel. The tape 
and the seal are so attached that the 
hasp cannot be removed without breaking 
the seal. 

The waggon was attached to train No. 
173, Karachi to Kotri, on the 23rd April 
1915, 

The waggon arrived at Kotri with the 
seals on both sides intact (Exhibit 11), It 
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Kotri to Dadu. Isaacs Ruben, the Head 
Guard, duly inspected the train before 
taking over, and reported that it was in 
order, At Manjhand the train was boarded 
by two Police constables who took up their 
position in the compartment next to the 
Head Guard. It was then abotit midnight. 
It was the duty of these constables to sit 
on the floor of the compartment at the 
open doors one on each side, and 
watch for any packages that might be 
thrown ott of the train, At each stop- 
ping place they got down, patrolled the 
train and examined the séals. According 
to Ghulam Mahomed (Hxhibit 19) they 
examined the seals at Manjhand, Sann, and 
Sehwan and found them intact. By the time 
they reached Sehwan, day had broken, it 
being 6 A.M. 
train. 


On the train arriving at Dadu at 7-51, 
a report was made to the Assistant 
Station Master that waggon No. 22009 
had arrived with the seal on one side 
cut. The doors on both sides of the 
waggon were, however, properly closed all 
the cotters being in place. The contents 
of the waggon were checked with the 
list given on the label and three packages 
wére found missing. 

The detail sheet, which had been placed 
in the waggon, was missing, ani it was 
not until it arrived that the Assistant 
Station Master was able to identify two 
of the missing packages as those which 
form the subject-matter of the suit. One 
of them weighed over -6 maunds and the 
other over 3 maunds. 

On the theft being discovered, telegrams 
were immediately despatched to the Chief 
Goods Clerk, Karachi Bunder, and toall Sta- 
tion Masters, plate-layers, and sub-plate- 
layers, on the section between Dadu and 
Kotri, and to the Station Master, Rahim Yar 
Khan, informing them that three packages 
had been found missing. Telegrams were also 
sent to the Railway Police. An investigation 
was started and condneted along the usual 
lines. No clue whatever was discovered 
of the theft. 

The theory of the defence is that the 
running train was boarded by thieves in 
epen day light, some where between 
Sehwan and Dadu, 
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thrown out. The deferce can have no 
grievance of this theory being accepted, 
for, if the evidence of their witnesses as 
to the examination of the tapes and 
seals be relied on, any other theory is 
excluded. 

Mr. Williamson has. described how a 
thief boards a running train. He seizes 
the shains to whith are attached the flat 
sotters which hold the upper pannels of 
the door to the lower flap and seem 
to afford a convenient and secure’ 
grip. The momentum of the train swings 
the body tp and enables the man to place 
one foot on the end of flap check, With one 
foot on this and the other on the piece 
of metal which projects from the floor of 
the waggon, -be can without difficulty 
break the tape, lower the bolt, raise the 
cotters, and enter the wargon. Any 
package near the door san then be easily 
tipped over on to the ground and be 
removed by a confiderate. On leaving, the 
thieves sometimes, as in this case, close 
the door and re-place the cotters and bolt 
in order that the theft may not be detected 
until the next long stop when the seals 
are examined in detail, Mr, Williamson 
and another witness have seen men actual- 
ly board the train while moving at 20 to 
95. miles an hour, The knack of doing it 
seems to be one that could be easily ac- 
quired by any agile and daring man, 


The nature and extent of the responsibility 
for the loss of goods delivered to a Railway to 
be carried is clearly laid down by section 72 
of Act IX of 1890 as that of a bailee @nder. 
sections 152 and 161 of the Indian Contract 


Act; that is to say, the Railway are 
bound to take such care of the goods 
bailed to them asa man of ordinary, 


prudence would, under similar circumstances . 
take of his own goods of the same bulk, 
quality and value as the goods bailed. 
lf they prove that they took that 
amount of care they are {not responsi- 
ble for the loss, even if they are unable 
to account for it. Under section 76, 
Railways Act, in a suit for comfp@nsa- 
tion for loss, it is not necessary to prove 
how the -loss arose; but the onus of procf 
is on the Railway to show that the injury 
did not happen in consequence of their 
neglect to use the care defined in section 
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151, Contract Aet; if they succeed in 


showing that they did. use such care,- 


then they are not bound to show how or 
where the loss occured. The question as 
to onus presents no difficulty in this case, 
the defence having proved how the loss 
arose. 

A goods train that a full. load must 
ordinarily contain an enormously valuable 
cargo. The two packages lost were 
worth over Rs, 1,000, they were two out 
of 55 in waggon No. 22009 and 
there were 50 waggons. It is probable 
that each waggon did not contain goods 
of so valuable a nature as bales of piece 
goods; but, whatever they contained it is 
certain that the contents of 50 waggons 
would represent really valuable property. | 

The number of thefts committed from 
running trains is considerable. Ramchand 
(Exhibit 20) says that he gets information 
of a theft every three or four days. Isa 
(Exhibit 25), clerk inthe District Traffic 
Superintendent’s Office, says that they 
receive many reports of thefts from running 
trains. Inspector Brotherstone states that 
many train thefts are detected. Thefts at 
night are far more frequent than those in 
the day time. ; 

We have it, then, thatthe train was 
travelling from Sehwan to Dadu in open 
day light with a valuable cargo. The 
doors of the waggon were not looked. 
It was known that thefts from running 
trains frequently occured. What precautions 
then, would a man of ordinary pru- 
defice have taken if the goods on the 
train had been his own. . 


We are told that the Police-men who 
guard the train at night can, by sitting 
at the open doors, get a view of the 
whole train. The process of boarding a 
train, opening the doors, throwing the 
goods out and re-placing the cotters must 
take an appreciable time. So long 
as the thief was clinging on outside 
the waggon he would probably be observ- 


ed by aman stationed in the end compart-. 


ment and keeping a look out. While the 
thief was inside the waggon the upper 
pannels would be open and clearly visible 
as they swang with the motion of the 
train. An alarm cf any -kind would 
probably be sufficient to deter the. thief 
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from carrying out his object. If the train 
were immediately brought to a stand 
still it is most unlikely ¢hat the jhief 
would persist id” removing the goods. But 
even if it were impracticable to stop the 
train and secure the thief, or recover the 
goods immediately, it would be at least pos- 
sible to locate With accuracy the side of 
the theft! ‘give information at tke next 
station, and start a Polise investigation 
while the tracks were fresh. Heavy cases 


and bales cannot be easily or quickly 
remoyéd “ tò a distance without leav- 
ing tracks: If thieves find it worth 


while to close the heavy doors of the 
waggon and replace bolts and  cotters 
merely in order to postpone detection of 
the théft, it must be because the danger 
of a successful pursuit is very substantial- 
ly increased if discovery immediately fol- 
low. I feel confident that any prudent 
owner whose goods of the value of a 
whole train load were being transported 
would take the precaution of having efficient 
watchmen on the train. 
ik 

Now, what was the precaution taken in 
the present case? The Police constables were 
dropped at Sehwan. The fact that they had 
been taken on the train indicates the nature cf 
the precaution which experienced Railway 
officers consider necessary and effective, The 
Second Guard, who was in the front part of 
the train, has not. been called. Isaac states 
that: “Guards sometimes stand ‘at the door 
when the train is moving and they look out 
for thieves. A Gaurd could see anything 
lying by the track” But he does not state 
that he did keep a look outcn this occa 
sion. No witness has stated that Guards 
are under any duty to look out. The 
Traffic Manual has been handed to the 
Court. but no passage has been pointed 
out which enjoins on Guards to keep a 
look out, nor have I been able to discover 
any such rule. Isaac can give no idea 
where the heavy packages were thrown out 
of the train. Though we have evidence that 
the train was guarded between Manjhand 
and Sehwan,and patrolled at stations, there 
ig no evidence that any precaution what- 
ever was taken to keep the train under 
observation while ranning from Sehwan_ to 
Dadu. So far as the evidence goes, it would, 
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apparently, have been quite possible for 
several thieves to board the train and 
leisurely throw ont package after package 
with$ut any person responsible for their 
custody being the wiser. It is must improb- 
able that the owner of valuable goods 
stored in an unlocked warehouse, situated 
in some out of the way place, would be con- 
tent to leave it altogether unguarded, if he 
was aware that there were thieves in the 
neighbourhood. The Railway Administra- 
tion cannot be absolved from all obligation 
to watch goods in their charge merely because 
the warehouse in which they are stored is in 
a state of rapid movement. Though thefts 
from running trains present special risks yet 
they offer special and extraordinary facilities 
as compared with thefts from an ordinary 
godown. 

I, therefore, find on the 2nd issue in the 
negative and that the defendants are Hable to 
the plaintiffs to the amount of the value of 
the goods. The value of the goods has been 
proved to be Rs. 832-7-9 and 289-5-3 or in 
all Rs. 1,121-13-0. The claim to interest has 
not been justified. Let there be a decree 
for Rs. 1,121-13-0 with cost and interest 
at 6 per cent, per annum from date of snit to 
date of payment. 

Surt decreed. 


PATNA HIGH COURT. 

First Civit AppeaL No. 197 or 1914, 
April 19, 1917. 
Present:—-Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Roe. 
AKBAR ZAMAN KHAN AND orusers— 
APPELLANTS 
VETEUS 


SHEO PARSHAN LAL AND OTHERS—— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 10, 11— 
Res judicata, plea of ~ Stay of suit—-Evidence—Burden 
of proof. 

A person who sets up a plea of res judicgta must 
produce before the Court such documents as may be 
necessary to bring the case within section 11 of the 
Civil Procedure Code. [p. 910, col. 2.] 

Similarly if'a defendant toa suit wishes to show 
that the further trial of the suit is barred by section 
10 of the Civil Procedure Code, itis his business to 
produce before the Conrt such documents as will 
satiefy the Conré that section 10 is applicable. [p. 
910, col, 2.] 


* * 


INDIAN UASES, 


[1917 


Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 30th January 
1914, 


Syed Mahomed Tahir, for the Appellants. 

Messrs. Sarat Chandra Mukerji and Rai 
Guru Saran Parshad, for the Respondents. 

JUDGMENT. 

Cuamizr, ‘OC. J.—This appeal arises out of a 
suit brought by the respondent Sheo Parshan 
Lal upon a mortgage made in his favour on 
October 2nd, 1900, by one Karar Haider. The 
mortgage was in fact madein favour of Sheo 
Parshan Lal and his brother Adit Prasad bué 
it is admitted that upon a partition the mort- 
gage fell to the lot of Sheo Parshan Lal. 
Previous to the mortgage in snit Karar 
Haider had mortgaged the property to one 
Ajit Das for Rs. 799. In paragraph 11 
of his plaint the plaintiff alleged that de- 
fendant No. 11 was a servant and dependant 
of Karar Haider and his brother Muhammad 
Haider, that the mortgage in favour of Ajit 
Das had been paid off and that there was 
nothing remaining due on that mortgage 
but notwithstanding that a deed of sale 
had been caused to be executed by Ajit 
Das in favour of defendant No. 11 and further 
that a deed had been caused to be execut- 
ed by defendant No. ]1in favour of defendant 
No. 10 in respect of 12 annas of the amount 
due on the mortgage in favour of Ajit Das, 
that both the transaction in fayour of de- 
fendant No. 11 and the transaction in favour 
of defendant No. 10 were withont consider- 
ation and had been carried out in order to 
preserve the property for the benefit of 
the mortgagor Karar Haider. Karar Haider 
put in a written statement in which he 
pleaded that he had executed a bat-bil-wofa 
in favour of his brother Muhammad Haider 
and that the latter had paid off the mortgage 
in favour of Ajit Das. Defendant No. 11 
pleaded that he had purchased all the rights 
of Ajit Das and that the document executed 
by Ajit Das in his favour was for the con- 
sideration stated therein, namely Rs, 2,475 
and that he had transferred a 12-annas 
share in the mortgage to defendant No. 10 
for the consideration stated therein, namely, 
Rs. 7,500. The plaintiff attempted to prove 
that the money due on the mortgage held 
by Adjit Das was paid to Ajit Das on 
April 19th, 1905. He caused the heir of 
Ajit Das to produce in Court an account _ 
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book which contains an entry to the effect 
that on August 19th, 1905, Rs.. 799 were 
paid to Ajit Das on account of the principal 
sum secured by the mortgage and Rs. 201 
on account of interest outstanding on the 
mortgage. The plaintiff aleo gave evidence 
himself and produced other witnesses who 
said that they had been icformed by per- 
*sons who must have known the facts that 
the money had been paid to Ajit Das. We 
have examined the account book which was 
produced and we have no doubt whatever 
that the entries relied upon are interpolations. 
‘They appear below the total of the credits 
for a period of 15 days. That total has 
been reduced by Rs. 1,000 by a simple 
alteration in one of the figures and below 
that total appear the entries upon which 
the plaintiff relies. The-entries are ob- 
viously forgeries. The oral evidence also 
produced by the plaintiffis worthless. He 
has certainly failed to prove by direct 
evidence that the mortgage of Ajit Das 
was paid of on Apri) 19th, 1905, But it 
is common ground that Ajit Das was paid 
off sometime in 1905. According to defend- 
ants Nos. 10 and 11 he was paid off 
on June 24th, 1905, when he transferred his 
mortgage to defendant No. 11. The plaint- 
Aff has, in my opinion, succeeded in establish- 
ing the facts which show beyond any 
reasonable doubt that the deed executed 
by Ajit Das in favour of defendant No. 11 was 
supported by no consideration and was 
brought into existence for the protection 
and benefit of Karar Haider. The plain- 
tiff has proved that in and before June 
190% Karar Haider was in serious financial 
difficulties. The whole of his property 
appears to have been under mortgage and 
his creditors were closing round him. Then 
it is proved that defendant No. 11 is a 
tenant of Karar Haider and his brother 
and defendant No. 11 has himself admitted 
in the witness-box that the produce of the 
land held by him as a tenant is barely 
sufficient for his own maintenance. Defend- 
ant No. 11 has on at least one occasion 
previously given evidence for defendant Ne. 
2, #ecording to-his own account defendant 
No. 1L took a transfer of the mort- 
gage of Ajit Das without having made 
apy enquiry as to the value of it al- 
though he had no previous transactions 
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with Ajit Das. Defendant No. 11 has been 
obliged to admit that on one occasion he 
described himself as a karpardaz of defend- 
ant No. 1. It is clear that whoever Said 
off Ajit Das it was not defendant No. 11. 
Farther than this it is quite clear that the 
transfer of a 12-anuas share in the mort- 
gage by defendant No. 11 to defendant No. 10 
was a mere sham. Defendant No. 10 in 1909 
became the general agent of Karar Haider, 
He was called upon to produce his power- 
of-attorney and he then said that it was no 
longer with him having been cancelled shortly 
after it was givento him. The explanation 
is not convincing and it is curious that 
defendant No. 10 who hasor ought to have 
a much greater interest in defending the 
suit than defendant No. 11 did not appear, 
He waited until the suit had been decided 
and he then put in an application saying 
that he had received no notice of the suit. 
That application was dismissed. There was 
an appeal to this Court and we agreed with 
the Court below that the allegations of 
defendant No. 10 were false, that he had 
been duly served with notice of the suit, and 
that he had deliberately abstained from 
appearing in it. There can, I think, be no 
doubt that these tactics were resorted to in 
order to prolong the trial of the present 
case and allow the mortgagor to retain 
possession of the property. It is also to be 
noticed that although Karar Haider pleaded 
that his brother had paid money to Ajit 
Das the brother stayed away and like defend» 
ant No. 10 falsely alleged that he had 
received no notice of the suit. The object 
of this, no doubt, was to put off for as long 
a period as possible the decision of the 
suit, 

The plaintiff established facts more than 
sufficient to require defendants Nos. 10 and 11 
to show that they had acquired Ajit Das’ 
mortgage for consideration. They gave no 
evidence worth the name and I entirely agree 
with the Subordinate Judge that there was 
no real transfer of Ajit Das’ mortgage to 
defendant No. tl or by defendant No. 11 to 
defendant No, 10. Next it was contended 
that we should set aside the judgment and 
decree of the Subordinate Judge upon the 
appeal of defeadant No. 7. 

Defendant No, 7 was a man named Syed 
When the peon took a copy of thé 


910 
AKBAR ZAMAN KHAN t. SHEO PARSHAN LAL. 


plaint to the village in which Syed Hasan 
was supposed to live he failed to find him 
and he reported that Syed Hasan was a 
SubsRegistrar ind was living elsewhere. He, 
therefore, attached a copy. of the plaint and 
notice of the suit toa house and came away, 
It is quite clear that there was no proper 
service of a copy of the .plaint- on Syed 
Hasan. In January 1913 when the trial was 
coming to an end some of, the defendants 
put in a petition saying that Syed Hasan 
was dead. The plaintiff “at first tcok no 
notice of this petition but subsequently he 
put in an application asking the Court to 
bring on the record the names of the widow 
and daughter of Syed Hasan, admitting that, 
he bad discovered that Syed Hasan had died, 
He also alleged that he had no notice what- 
ever of the death of Syed Hasan until the 
defendants put in their petition. The in- 
formality or irregularity in. the service of 
notice on Syed Hasan had been overlooked 
and neither the Court nor the plaintiff seems 
to have thoughtany more about Syed Hasan 
until some of the defendants alleged that 
he had died. On the application of the 
plaintiff the Court made the heirs of Syed 
Hasan defendants to the suit in his place 
and gave those heirs an opportunity, of giving 
evidence in the suit. They. failed to avail 
themselves of that, opportunity. They asked 
for further time. and the Court deglined to 
give it. In the meantime: the Court had 
gone on to dispose of’ the suit and it passed 
a decree in favour of the.plaintiff against 
several: defendants including Syed -Hasan. 
There can be no doubt that the procedure 
of the Court was most irregular but “the 
heirs of Syed Hasam have not in any way, 
been prejudiced by the irregularity and in my 
opinion the decree of the Sybordinate Judge 
should not be set aside merely on account 
of this irregularity. It is evident that Syed 
Hasan’s heirs have no defence whatever to 
make to this suit. 


Lastly it was contended that the suit was 
barred by section 10 of the Civil Procedure 
Code. That section provides that no Court 
shall proceed to the trial of any suit in which 
the matter in issue is also directly and 
substantially in issue in a previously in- 
stituted suit between the same parties or 
between parties under whom they or any of 


them claim, litigating under the same title, 
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whether such suit is pending in the same 
or any other Court in British India having 
jurisdiction to grantthe relief claimed. The 
rest of the section is not material for our 
present purpose. It is said that shortly 
before the plaintiff filed his present suit a 
suit was brought in another Court on their 
mortgage by Jai Kishen and Akbar Zaman 
who are defendants Nos. 10 and 11 to the” 
present suit. While the suit was pending 
in the Court of the Subordinate Judge no 
proper evidence was produced for the purpose 
of showing -that the suit of Akbar Zaman 
and Jai Kishen was instituted before the 
present .suit or to prove that section l0%f 
the Code of Civil Procedure was in any way 
applicable. The only references that I can 
find to the other suit are in the depositions 
of the plaintif and defendant No. 11. One 
admitted that there was another suit but 
could not say whether it was filed before or 
after the present suitand the other admitted 
that there was another suit but said nothing 
about the date on which it was filed. There 
was no evidence before the Subordinate 
Judge, and before us is no evidence that . 
the other suit was instituted before the 
present suit or that the matters in issue.in 
the present suit are directly and substantially 
in issue in, the other suit, Itis established 
beyond any doubt that if a person sets up 
a ples of ves judicata it is his business to 
produce before the Court such documents 
as may be necessary to bring the case with- 
in section ll of the Code. Similarly, in my 
opinion, if a defendant toa suit wishes to 
show that the further trial of the suit is 
barred by section 10, it is his business to 
produce before the Court suck documents as 
will satisfy the Court that section 10 is 
applicable. The trial in the Court below 
proceeded without objection, and I would 
decline to allow any further evidence to be 
given here for the purpose of showing that 
section 10 might have been applied to the 
case. For these reasons I would dismiss the 
appeal but I would make no order as to costs 
in view of the conduct of the plaintiff with 
reference to the account book of Ajit Das. 
Ros, J.—I agree. — 
Appeal dismissed, 
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MADRAS HIGH COURT, 
Civit Miscenrangsous Petition No. 508 
or 1913, 

October 3, 1916. 
Present:--Mr, Abdur Rahim, Officiating 
Chief Justice and Mr. Justice Burn. 
‘POOSA THORAT akas VENGAN PERIA 

OODAYA THEVAN—lIst RESPONDENT ` 
: -— PETITIONER 
" VETSUS 
O, L, K. K.N. K.E. KANNAPPA CHETTY 
AND OTHERS—ÁPPELLANTS———RASPONDENTS 


Nos. 4 ann 5 anp L. R. oF 2 anp 8. 

Civil Procedure Code (Act V of 1908), s. 110- 
Appeal to Privy Council—Value of suit—Market value 
—Court Fees Act (VII of 1870), s, 7—Plaintiff, option 
of. 


the value of the subject-matter of the suit is the real 
market value of the property involved; the fact that 
for the purpose of stamp duty the plaintiff in exercise 
of the option given to him by the Court Fees Act, 
section 7, valued it at less than its market value can- 
not deprive him of his right to appeal to the Privy 
Council. 

Pichayee v, Sivagami, 15 M. 237; 5 Ind. Dec. (N. s.) 
516 and Hari Mohan Misser v. Surendra Narain Singh, 
31 0. 301, followed. 

Lekhraj Roy v. Kanhya Singh, 18 W. R. 494, 
dissented from. 

In a suit for the cancellation of a deed of sale the 
plaintiff valued the suit at Rs. 5,250 and paid Court- 
fee thereon; but as amatter of fact, the market 
value of the property: was above Rs. 10,0C0: 

Held, that for the purposes of section 110 of the 
Civil Procedure Code, the value of the suit was more 
than Rs. 10,000. 


Petition presented under Order XLV, 
rule 3 of the Code of Civil Procedure, 
praying that in the circumstances stated 
therein, the High Court may be pleased to 
grant, certificate to enable the petitioner to 
appeal to His Majesty in Council, against 
the decree of the High Court, in Appeal 
Suit No. 95 of 1908, preferred against that 
of the Subordinate Judge, Madura (Hast), 
in Original Suit No, 102 of 1906. 


Mr. K. V. Krishnaswamt Atyar, 
Petitioner. 

Mr. O.V. Ananthakrishna Atyar, for the 
Respondents. 


ORDER.—This is an application for 
leavg, to appeal to His Majesty in Council 
against a judgment of this Court reversing 
the judgment of the Court of first in- 
stance. It is contended on behalf of the 
lst respondent that the value of the subject- 
matter of the suit is less than Rs. 10,000. 


for the 
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The suit is one for cancellation of a deed. 
of sale and the plaintif paid Court-fee 
on the valuation which he put upon the 
property for this purpose of determining 
the Court in which the suit would be filed 
at Rs. 5,250. In a snit of this character 
the Court Fees Act VII of 1870 gives the 
plaintiff the right to value his claim as 
he thinks fit. But under section 110 of 
the Civil Procedure Code which corresponds 
to section 596 of the Code of 1882, the 
value of the subject-matter of the suit is 
the real market value of the property as 
held by a Full Bench of this Court in 
Pichayee v. Sivagam (1). What is argued 
is, that, since the plaintiff in the exercise 
of the option given to him by the Court 
Hees Act, has chosen to value his claim 
at a certain amount, he ought not to be 
allowed to say for the purpose of appealing 
to the Privy Council, that the value of 
the subject-matter of the suit is more than 
that amount. But if under section 110, 
the value of the subject-matter of the 
suit is the real market value of the pro- 
perty involved, as it undoubtedly is accord- 
ing to the ruling in Pichayee v. Stvagamt 
(1), the fact that for the purpose of the 
stamp duty payable, the plaintiff valued 
it at less than the proper value cannot 
deprive him of his right to appeal. In Har 
Mohan Misser v. Surendra Narain Singh (2), 
the learned Judges of the Calcutta High 
Court took a similar view with respect 
to a suit for an injunction. There is, how- 
an older desision of that 


ever, Court, 
Lekhraj Roy v. Kanhya Singh (8), in 
which Mr. Justice Markby, following 
a previous ruling of Mr, Justice Louis 


Jackson held that where 
given the option to 
he has valued it at a particular amount, 
he should not be allowed to say after- 
wards that the value of the property in 
dispute is more than that amount. Mr. 
Justice Markby himself doubted the cor- 
rectness of that ruling, and in any case 
the interpretation put forward by a Full 
Bench of this Court upon section 596 of 
the old Code which was substantially in 
the same terms as section 110 of the pre- 


the plaintiff is 


(1) 15 M. 287; 5 Ind. Deo. (N. 8.) 516. 
(2) 31 ©. 301. 
, (8) 18 W. R. 494. 


value his claim and - 
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sent Code, is binding upon us. The market 
value of the property is admittedly much 
more than Rs. 10,000. Wethink that this 
is g fit case*for appeal to His Majesty in 
Council and certify accordingly. 
Certificate and appeal to Privy 
Council granted, 

VR P 


PUNJAB CHIEF COURT. 

Fiest Cryin Appgau No. 164 or 1914. 
April 30, 1917. 
Present:—Mr. Justice Scott Smith and 
Mr. Justice Broadway. 
Masammat BOBO GHULAM FATIMA— 
PLAINTIFF- APPELLANT 
versus 


GHULAM MUHAMMAD KHAN axb 


OTHERS— DEFENDANTS— RESPONDENTS, 

Specific Relief Act (I of 1877), s. 39-—Suit to avoid 
award—Reasonable apprehension of serious injury— 
Award, unregistered and unstamped, admissibility of, 
in evidence— Registration Act (XVI of 1908), s 17 (2) 
vi). 
The test for granting relief under section 39 of the 
Specific Relief Act is whether the plaintiff has a 
aoa ae apprehension of serious injury. [p. 915, 
co}, 2. 


Kotrabassappaye v. Chenvirappaya, 23 B. 375; 12 
Ind. Dec. (N. s ) 249, followed. 

The property in dispute was mortgaged with posses- 
bion to the plaintiffs husband on whose death it 
devolved on the plaintiff. The latter appointed her 
brother to manage it for her and handed over to him 
all the documonts relating to her estate. On the death 
of the brother, the management of his property was, 
owing to disputes between his son (defendant No. 1) 
and his widow (defendant No, 2), taken over by the 
Court of Wards and the plaintifs documents of title 
also passed into the possession of the Court of Wards, 
The dispute between the defendants was eventually 
referred to arbitration and tho plaintiff, who had made 
repeated applications for the delivery of her 
documents of title, was induced to affix her thumb 
impression to the agreement to refer under the im- 
pression that by doing so she would be given back 
her documents, On discovering subsequently that an 
award had been given to the effect that the property 
mortgaged did not belong to the plaintiff she sued 
for a declaration to the effect that the award was 
null and void so far as it affected her interest: 

Held, (1) that inasmuch as the plaintiff had no 
knowledge of the contents of the document which she 
was executing there was no valid agreement to 
refer to arbitration so far as she was concerned and 
that, therefore, the subsequent award did not bind 
her; [p. 915, col. 2.] 

(2) that there wasa reasonable apprehension of 
gerious injury to the plaintiff so long as the award, 


was’ outstanding, and that she was, therefore, entitled 
toa decree that the award so far as her interests 
were concerned was null and void. [p. 915, col. 2.] 

Vulley Mahomed v. Dattubhoy Hassan, 25 B, 10; 2 
Bom. L. R. 907, distinguished. 

An award is notinadmissible in evidence merely 
because it is not registered or properly stamped. 
The latter defect can be cured by levying the penalty 
prescribed by law. [p. 914, col, 2.] 


Hirst appeal from the decree of the Subor? 
dinate Judge, Ist Class, Lahore, dated the 
ord December 1912, dismissing the suit. 

FACTS appear sufficiently from the 
judgment, 


The Hon’ble Mr. Muhammad Shafi, K..B., 
for the Appellant,—The learned Subordinate 
Judge is wrong in holding that the award is 
inadmissible in evidence for want of regis- 
tration. See Registration Act, section 17 (2) 
(xi). The question of possession has not 
been gone into and cannot, therefore, be 
made a ground of decision. Apart from 
that, the plaintif is not bound to sue for 
possession in this case. The suit is under 
section 39 of the Specife Relief Act for 
eancellation of a document. The award is 
obviously void against the plaintiff, The 
Subordinate Judge has found that the plaintiff 
was not informed of the reference and was 
not told what the document was to which 
she was affixing her thumb mark. On that 
finding the plaintiff is entitled to a decree. 
There is a reasonable apprehension of serious 
injury to her if this award is allowed to 
stand and it should, therefore, be set aside. 
Cited Jat Gopal Mukerji v. Lalit Mohan (1) 
and Kotrabassappaya v. Ohenvirappaya (2). 


Mr. Oertel, for the Respondent.—lIt ie ad- 
mitted that the plaintiff is not in 
possession of the property in dispute. The 
possession is with the Court of Wards which 
was a party to the reference. The plaintiff 
is, therefore, bound by the award. If the 
Court of Wards was not a party, then section 
20 of the Punjab Court of Wards Act bars 
the suit. The busband of the plaintiff was 
only an agent of the late Sardar Nizam- 
ud-din. 

| BROADWAY, J.—That has nothing to do 
with the case. | sa 

The Court of Wards denies plaintiff’s title 
quite apart from the award; therefore, if 


(1) 26 A. 236; A. W. N. (1904) 7. 
(2) 23 B. 375; 12 Ind. Deo. (N. s.) 249. 
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plaintiffs claim is allowed, there would be 
the ‘necessity of a farther suit and this 
would mean further useless expenditure. 
The suit ought to have been for possession. 
The possession is admittedly with the Court 
of Wards. This title has been set up only 
since that possession. 
e LBroapway, J. —- But the plaintiff’s brother 
himself admitted that the plaintiff was the 
owner of the property. | 

The question is, can the plaintiff sue 
merely for cancellation of the award? If 
so, the whole question of possession will have 
toe be gone into. Apart from that, section 


- . 89 of the Specific Relief Act allows the Court 


a discretion in the matter and it is only 
very rarely that an Appellate Court interferes 
in the exercise of the discretion. Shankar Lal 
v. Saruplal (3) is on all fours with this 
case and ought to be followed. If the 
plaintiff brings a suit for possession, the 
award will probably be set up by the 
defendant and the question whether the 
award is binding or not can be then gone 
into. 

The Hon’ble Mr. Muhammad Shafi, in 
reply.—The absence in section 39 of the 
proviso to section 42 or any analogons pro- 
vision makes it clear that the Legislature did 
not have within its contemplation any neces- 
_ pity on the part of a suitor to claim 
further relief. 

“The Court then called upon the Counsel 
to discuss the evidence in order to find out 
whetber or not the plaintiff had any know- 
ledge of the contents of the document to 
which sbe had affixed her thumb mark and 
then delivered the following 

JUDGMENT.-~-The following pedigree- 
table will show the Kalah ONG Nah of the 
parties to this case :~— 


(3) 18 Ind. Cas. 19; 8 A. L. J. 1297; 84 A. 140, 
99 


5 
No. 2.) 
@ 


Musanvunat Ghulam Hassan 
(defendant 
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The plaintiff, who is the widow of one 
Habibullah Khan and a daughter of Nizam 
Din Khan, instituted the present case under 
section 39 of the Specific Relief Act, praying 
for a declaration to the effect that an award, 
dated the Ist of April 1911, was null and 
void so far as it affected her interesta, The 
allegations in the plaint are as follows :— 

Habibullah Khan took certain shops and 
houses situated in Kasur on mortgage 
with possession on the 2Ist of July 1889, 
On his death the property devolved on the 
plaintiff and was managed on her behalf by 
her father-in-law Ghulam .Mustfa Khan. 
After his death the plaintiff appointed her 
brother Ghulam Husain Khan as manager 
of the said property and handed over to him 
all the documents relating to her estate, 
including the mortgage-deed of the 21st of 
July 1889. Ghulam Husain Khan died in 
1908 and owing to a dispute that arose 
between his son Ghulam Muhammad and 
his widow Musammat Bobo Sabran, the 
management of Ghulam Husain Khan’s pro- 
perty was taken over by the Court of Wards, 
eAs Ghulam Husain Khan was in posses 


¥ + 
b 
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‘gion of the plaintif?s property and documents 
of title, these all passed into the possession 
of the Court of Wards, which was then under 
the eharge of *Mr. Gordon Walker, Assist- 
ant Commissioner. The plaintiff made 
repeated applications to the Court of Wards 
for her documents of title and for possession 
of her property. At the instanceof Mr. Gordon 
Walker the other members of the family, 
between whom also disputes had arisen, re- 
_ferred all their disputes to the arbitration 
of the said Mr. Gordon Walker and it is 
alleged that on the 9th of May 1910 a refer- 
ence to arbitration was duly drawn up and 
executed by all the parties and that the 
plaintiff was induced to affix her thumb 
impression on the said reference under the 
impression that by doing so she would be 
given back her documents of title. 
of this, however, she discoverd that Mr. 
Gordon Walker had given an award on the 
Ist of April 1911 holding that the property 
mortgaged did not belong to the plaintiff. 
Her objections to the award were held by the 
District Judge to be untenable on the ground 
that the plaintiff was not a party to the 
suit which was then pending before him 
and which had been disposed of by the said 
award. The present suit was contested and 
various issues framed but we are only con- 
cerned with issue No. 1 which is as fol. 
lows :— Ya 


Whether the reference to arbitration was 
made without the consent and knowledge 
of the plaintiff and the award is, therefore, 
null and void ? 

l The learned Subordinate Judge after com- 
ing to the conclusion that it could not be 
presumed that, because the plaintiff had 
affixed her thumb impression to the agree- 
ment to refer, she had knowledge of its 
contents and without coming to any decision 
as to whether the plaintiff was or was not 
In possession of the property ultimately 
decided that the relief sought should not 
be granted and dismissed the plaintiff’s suit. 
Against this decision tho plaintiff has pre- 
ferred this appeal through Mr. Shafi, and 
we have heard Mr. Oertel on behalf of the 
respondents, 

Before proceeding further we may dispose 
of a fnding by the learned Subordinate 
Judge to the effect that the award was in- 


&dmissible in evidence inasmuch as it had. 


l INDIAN CASES. 
BOBO GHULAM FATIMA ©. GHULAM MUHAMMAD KHAN. 


Instead | 


[1917. 


not been stamped or registered. In coming 
to this decision the learned Subordinate Judge 
has apparently entirely lost sight of section 
17 (2) (6), of the Indian Registration Act, 
which clearly shows that registration was 
not necessary. So far as the question of | 
stamp is concerned that could easily have 
been got over, if necessary, by levying the , 
penalty, prescribed by law. No doubt the 
plaintiff alleges in her plaint that she is 
in possession of the property, 16 was, how- 
ever, practically admitted by Mr. Shafi that 
actual possession was not with his client ; 
but it was urged that inasmuch as the. 
Court of Wards was in possession for who- 
ever was the rightful owner on establishing 
her title to the property the Court of Wards’ 
possession would be regarded as on her 
herself. It seems to us, however, clear 
that possession of the property is not 
with the plaintiff and inasmuch as her 
title to the said property is disputed we fail 
to see how the possession of the Court of 
Wards can be regarded as being on her 
behalf. Had the learned Subordinate Judge 
come toa finding that the plaintiff was not 
in possession, and on the basis of that find- 
ing refused to exercise his discretion under 
section 39, Specific Relief Act, in the 
plaintiff’s favour we should have been 
prepared to uphold his decision, for the 
plaintiff, by suing for possession would have 
been able to obtain a decision with regard 
to the validity of the agreement to refer 
and the subsequent award. The learned 
Subordinate Judge, however, has discussed 
the merits of issue No. 1, and Mr. Shafi 
urged that on his finding with regati to 
this issue his client was entitled to the 
relief claimed. In our opinion there is 
considerable force in this contention and 
we have, therefore, examined the evidence 
relating to the circumstances in which the 
agreement to refer was executed by the 
plaintiff. This agreement is printed at page 
19 of the paper-book, and a reference 
to the original discloses the fact that it 
was drawn up in English. The plaintiff 
affixed her impression to this dosument on 
the morning of the 9th May 1910 ifthe 
presence of Miss Sutherland (page 45 of the 
paper-book), anda reference to the state- 
ment of this witness makes it perfectly clear 
that the document was never read over, nor 
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explained to the plaintiff, before she affixed 
her thumb impression. The statement of 
Musammat Bobo Hajau (page 35) is to the 
same effect, and these witnesses support the 
statement of the plaintiff herself at page 
of. To the sameeffect is the evidence of 
Kamalud Din, Ghulam Rasul, Dost Muham- 


mad Khan, Husain Shah and Mohan Lal, ' 


Pleader, who drafted the said document. 

Mr. Oertel contended that,in spite of the 
fact that the document had not been read 
over or explained to her, it was clear from 
the conduct of the plaintiff that she was 
perfectly well aware that she was 
signing an agreement to refer to arbitration. 
In support of his contention he urges that 
two sons-in-law of the plaintiff had: been 
present during the arbitration proceed- 
ings before Mr. Walker, and he also 
refers to an application filed by the 
plaintiff before Mr. Walker on tke 2lst of 
January 1911 ‘page 18. of the paper-book). 
This document, however, does not, in our 
opinion, bear the interpretation, Mr. Oertel 
wishes to place upon it. The word ‘awarded’ 
in the last line of page 18 is nota correct 
translation of the vernacular words dilaya 
jawe, and it cannot be said that in this 
application the plaintiff referred to any 
award that Mr. Gordon Walker was about 
to make. The evidence of Kamalud Din 
son of Fateh Din (page 48) shows that, as 
a matter of fact, neither the plaintiff nor 
any agent on her behalf appeared before Mr. 
Walker during the arbitration proceedings. 
He clearly says at line 31 that he never saw 
plainti€ or any agent of hers in any of the 
proceedings, and a little higher up he states 
that the plaintiff’s statement was never taken 
by Mr. Walker iv witnese’s presence, and that 
to his knowledge no enquiries were ever 
made from the plaintiff. At line 29 he also 
states that, as far as he knows no notice was 
issued to the plaintiff for her attendance at 
the arbitration proceedings although notices 
used to issue tothe other parties. The plainte 
iff herself states that whenshe executed this do- 
cument she was under the impression that she 
was eagcuting a receipt for her documents of 
title; which she had been repeatedly asking 
to be returned to her, and that she was given 
to understand that, as soon as the disputes 
between the other parties had been settled 
by Mr. Walker, her papers would be given 


back to her. We agree with the learned 
Subordinate Judge in holding that the plain- 
tiff was not informed of the r@ference, and 
was not told what the document was to which 
she was affixing her thumb impression, and 
we have no hesitation in holding that, as a 
matier of fact, she had no knowledge of the 
contents of the document which she was 
executing. So far as she was concerned, 
therefore, there was no valid agreement to 
refer fo arbitration and the subsequent award, 
therefore, does not bind her. 

It was then urged by Mr, Oertel that the 
granting of the relief claimed was purely a 
matter of discretion and that it was necessary 
for the plaintiff to prove, (1) that the award 
was void or voidable, (2) that she had a reasons 
able apprehension that the award if left 
outstanding might cause her serious injury; 
and (3) that the Court ought, under the cir- 
cumstances, to grant the relief claimed. He 
urged that the existence of this award could 
not cause the plaintiff serious injury and that, 
therefore, she was not entitled to a decree; and 
our attention was drawn to Vulley Mahomed 
v. Dattubhoy Hassam (4), We have no 
quarrel with this decision, but we do not 
see that it, in any way, prevents the granting 
of the relief claimed in this case. It was 
held in Kotrabassappaya v. Ohenvirappaya (2) 
that the test is reasonable apprehension of 
serious injury.” 

The plaintiff in this case claims certain 
property as belonging to her. This property 
is in the possession of the Court of Wards and 
her right and title has been denied. So long 
as this award is outstanding there can be no 
doubt that there is a serious apprehension of 
serious Injury to the plaintiff, and in these 
circumstances we sonsider that the require- 
ments of section 39 have been shown to be 
present. 

In our opinion the relief claimed should be 
granted and we accordingly accept this appeal 
and grant the plaintiff a decree declaring 
that the award so far as her interests are 
concerned, is null and void. The respond- 
ents will pay the appellant’s costs though- 
ont. 


Appeal allowed, 
(4) 26 B. 10; 2 Bom, L. B. 907. 
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ALLAHABAD HIGH COURT. 
First APPEAL From ORDER No, 121 or 1916. 
6 “ January 9, 1917. 
Present: —Mr, Justice Piggott and 
Mr, Justice Walsh. 
DEBI PRASAD—P .aintirr— 
APPELLANT 
versus 
ALLEN GRANT—Derenpant— 


RESrFONDENT. 

. Provincial Insolvency Act (TIT of 1907), s. 44 (1) (2), 
cls. (b) and (c), (8)— Discharge, ccnditional order of — 
Bankruptcy Court, discretion of, in granting conditional 
discharge—‘Aasets’, meaning of—Future earnings, 
whether assets, 


` The discretion of a Bankruptcy Court, with regard . 


to the period of suspension under section 44 (2) (b) 
of the Provincial Insolvency Act or the conditions to 
be laid down with respect to any earnings or income 
which may thereafter become due to the insolvent, 
cannot be fettered by the provisions of the subse- 
quent sub-section (3). [p. 917, col. 1.] 

Under sub-section (5) of section 44 of the Provin- 
cial Insolvency Act the power of suspending and of 
attaching conditions to an insolvent’s discharge may 
be exercised concurrently. [p. 916, col. 2.] 

_ Per Walsh, J.— Equitable distribution is the guiding 
principle subject to punitive measures to be applied 
in the discretion of the Court tosuch conduct of the 
insolvent as the law discontenances. [p. 918, col, 2.] 

“Assets” mean the realisable property which the 
insolyent possesses at the material moment. It does 
not include future earnings which are unsaleable. 
Cp. 918, col. 2.] 


_ First appeal against the order of the 
District Judge, ANahabad, dated the 2nd 
May 1916. 


Messrs. P. N. Banerji, S. P. Ghosh, D., M. 
Banerji and Y. O. Roy, for the Appellant. 


The Hon'ble Mr. B, E. O'Conor, for the 
Respondent. 
JUDGMENT. 


- Pragort, J.— This is an appeal in -an 
insolvency matter arising out of the follow- 
ing facts. The respondent, Mr. Allen Grant, 
was adjudicated an insolvent on the 21st 
of August 1916 on a petition presented 
by him onthe ilth of March previous. In 
his schedule he showed liabilities amounting 
to Rs. 18,288 and assets of Rs. 191. Debts 
were eventually proved to the amount of 
Rs. 19,307, of which roughly speaking, one- 
half was due.to the appellant Debi Prasad 
on a decree of the 20th of _November 
1910. Arrangements were made in the 
Insolvency for one half of Mr. Grant’s 
ealary, bejs a public servant employed in tht 
Firancial Department of the Secretariat cf 
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this province to be attached for the benefit 
of the ereditors, and this has been going 
on ever since, except for a period of 
fourteen months during which the insolvent 
was on furlough on half pay. On the 
17th of March 1916 the insolvent applied 
for an order of discharge and by the 
order now under appeal, which is dated 
the 2nd of May 1916, the District Judge 
granted his discharge subject to conditions. 
In the first place, operation of the order 
of discharge has been suspended for some 
months, that -is to say, up to the 17th 
of September 1916, and in the secénd 
place the order has been made subject to 
the continuance of the attachment for the 
benefit of the creditors of one-half of 
Mr. Grant’s salary until the termination of 
the period fixed. We may say at once, 
with , reference to a point of law which 
has been discussed before us, that the order 
above referred to is clearly an order 


passed under clauses (b) and (c) of sub-. 


section (1) of section 44 of the Provincial 
Insolvency Act (III of 1907), and is not 
an absolute order of discharge within the 
meaning of section 44 (2) (a). According 
to sub-section 5 of the same section the 
power of suspending and of attaching 
conditions to an insolvent’s discharge may 
be exercised concurrently. This is what 
the District Judge has done in the present 
case, there can be no doubt that the order 
is one which it was competent for the 
Court below to pass, independently of 
any question as to whether or not the 
insolvent was entitled to an absolute order 
of discharge under the provisions of sub- 
section (3) of the same section. The 
determination of this point goes a long 
way towards disposing of the appeal now 
before us. The order passed by the 
District Judge has been acquiesced in by the 
main body of creditors, but it is contested 
by Lala Debi Prasad. The memorandum of 
appeal as drafted seems to be based largely 
on a misapprehension of the pointof law, 
which we have already decided. The appel- 
lant draws the attention of the Courteto a 
variety of circumstances, as to which ib 
is contended that they bring the case of 
the respondent under the operation of sub- 
section (3) of gection 44 of the Act, that 
is to say, our attention is drawn to various 
sircumstances the effect of which, it is 
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contended is to disentitle the respondent 
to an absolute order of discharge. The 
discretion of a Bankruptey Court with 
regard to the period of suspensions under 
‘gestion 44 (2) (b), or the conditions to be 
laid down with respect to any earnings 
or income, which may afterwards be due 
ło the insolvent, cannot be fettered by 
the provisions of the subsequent sub-section 
(3). It-isa discretion which it is incumbent 
upon a SBankruptey Court to exercise 
carefully and judiciously, with reference to 
the facts of each particular case. It is 
no°doubt advisable that this Court, in an 
appeal from such an order, should take 
into consideration the question whether 
the discretion of the Court below has 
been properly exercised, but we should 
require to be fully satisfied that there had 
been a wrong exercise of that discretion 
in order to warrant our interference. We 
may .note at this point that one of the 
grievances pressed npon us in the memo- 
randum of appeal is that ths appellant 
was prevented by the course which the 
proceedings took in the Court below from 
laying certain evidence before that Court 
which he was anxious to produce. This 
is a plea to which we should ordinarily 
be disposed to attach considerable weight; 
but under the circumstances of this particular 
case we do not think that the point is of 
substantial weight. There seems to be 
some question asto whether the appellant 
did not as a matter of fact abandon his 
right to produce evidence in the Court 


below but in any case the record before 
us shows that he has no substantial 
grievance. His position in the Court below 


was that his desire to bring to the notice 
of the Court facts which would disentitle 
the insolvent to an absolute order of 
discharge, l 
*In this he has succeeded, for the order 
of the Court below is in his favour’ to 
this extent. The only possible question, 
therefore, is whether the appellant was 
prevented from bringing to the notice of 
the Gourt circumstances which would have 
influenced that Court, in the exercise of 
its discretion, to impose condition on the 
insolvent, more burdensome to him and 
more favourable to his creditors, than those 
actually imposed. What was really wanted 
from the appellant was a plain statement 
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of the financial results to himself of his 
dealing with the insolvent, taking into 
account all moneys advanced by the appel- 
lant and any costs incurred by him in the 
subsequent litigation. Sach stitements of 
the appellant had every opportunity of 
laying before the Court below and of 
attesting it by his own sworn testimony. 
A -statement of the position from the point 
of view of the appellant has been laid 
before us in the conrse of the hearing of 
this appeal and we have taken it into 
account. The claim of the appellant against 
Mr. Allen Grant goes back to a bond for 
Rs. 2,0C0 of the year 1903. The terms of 
this bond as to interest were certainly 
onerous. Ib is an admitted fact that pay- 
ments aggregating Rs. 1,509 had been made 
on account of interest when the suit was 
brought on the bond in the year 1910. 
The claim on that date was for Rs. 29,500 
but the plaintiff accepted a consent decree 


for Rs. 8,560 with future interest at 6 
per cent. per annum. It is admitted that 
he bas received, since the insolvency 


Rs. 4,779 at his rateable share of the money 
realised by attachment of Mr. Grant's 
salary. It is also admitted that a sum of 
Rs. 606 has been paid in imterest between 
the date of the decree and the date of 
the order of adjudication. Moreover, the 
bond for Rs. 2,000 already referred to 
was executed jointly by Mr. Allen Grant 
and by a relative of his of the name of 
Hamley. The latter has also gone into 
the Bankruptcy Court, mainly in consequence 
of this transaction and realisations for the 
benefit of the creditors, and principally for 
the benefib of Debi Prasad, having been 
going on from the salary of Hamely as 
well as from that of Mr. Grant. In this 
manner Debi Prasad has received a further 
sum of Rs. 1,664 out of Hamley’s salary 
towards the satisfaction of the debt incurred 
under this bond of 1903. It seems to ng 
on a review of the entire circumstances 
that Debi Prasad has not done badly, and 
that the case was one in which the District 
Court was justified in exercising considerable 
leniency towards the insolvent. It has 
been made a matter of complaint before 
us that the learned District Jadge has 
expressed himself somewhat strongly withe 
fegard to the appellant’s conduct in his 
dealings towards the two insolyents, We 
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think it fair to uote on this point that 
there seems something to be said on both sides. 
Ween a young man, starting in life in a 
comparatively low position in the service of the 
Government, sees fit to indulge the sanguine 
temper of youth and discount his future 
expectations by raising a loan for an 
amount which certainly a large one in 
proportion to his existing means, he can 
scarcely make it matter for complaint if 
the lender. imposes rigorous terms in the 
matter of interest. From the point of 
view of the lender it is a speculation of 
a doubtful nature and there are many 
and obvious motives to induce him to insist 
upon rigorous terms in the matter of interest, 
if he can persuade the debtor who is after 
all under no compulsion to accept them. It 
is to be noted in Debi Prasad’s favour that 
he did consent to a decree which abandoned 
a very substantial position of the enurmous 
claim for interest which he was entitled 
to put forward on the latter of his bond; 
and it may further be said that our atten- 
tion has been called to certain matters in 
the conduct of the insolvent, such as the 
lapsing of his life insurance policy and 
the circumstances under which furlough on 
half pay was taken by him after adjudi- 
cation, which, although, no doubt, capable 
of explanation from the insolvent’s point 
of view, were calcotlated to annoy hia 
ereditor and to account for the attitude 
taken up by the latter in the course of 
the present proceedings, Having said this 
much, however, we must return to the 
opinion which we have already expressed, 
and that is in the main that the order 
passed by the Court below seems to us a fair 
and reasonable exercise of the discretion con- 
ferred on the Bankruptey Court by the sestion 
under consideration. Debi Prasad had been 
realising money from the estate of both 
the insolvents towards the satisfaction of 
the debt created by single bond of 1903, 
and the result is that he has on the whole 
done better than any of the other creditors 
of Mr. Allen Grant, who have acquiesced 
in the order which has virtually secured 
them about one-half of their claims. For 
these reasons we think that tbis appeal 
ought not to succeed, and we dismiss it 
eaccordingly with costs including fees on 
the higher scale, z 
¢ 
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WaALSE, J.—I entirely agree, and with one 
exception. I agree with every word in the 
Distriot Judge’s judgment. According to 
my way of thinking, the only question before 
the Court in a matter of this kind is one 
of public policy or rather of the policy of 
the insolvensy law which enables a man 
who has got into deep water to liquidate 
his liabilities subject to certain conditions. 
From the moment a man’s affair gets into 
the Insolvency Court, it ceases to be a 
personal struggle between debtor and the 
creditor, who up to that moment conducted 
one with another. The misfortune of the 
debtor and the creditor are mutual in in- 


solvency, moreover you are no more 
compelled to lend money than you 
are to borrow. Equitable distribution 


is the guiding principle subject to punitive 
measures to be applied in the discretion 
of the Court to such conduct of the in- 
solvent as the law discontenances. 1 think 
all these considerations were carefully taken 
into account by the learned Judge and I 
see no cause for interference. 

The one exception to which I think it 
worthwhile to draw attention is with re- 
ference to the case of Hamley. In this 
ease the learned Judge seems to have held 
that the expression ‘assests’ in section 43 
(3) (a) was not applicable atall, except 
to a case of commercial failure. It is 
impossible to take that view, although it 
does not affect our decision in this particular 
case. But assets” means realisable pro- 
perty which the insolvent possesses at the 
material moment. It is quite true fo say 
that if a man has not a brass farthing 
except future earnings and they are un- 
saleable he has no “assets.” But it is not 
true to say that on that account the section 
does not apply. The legal conclusion is 
that if he bas no assets, his assets are 
not of the value of eight annas 
in the rupee. In this respect the learned 
Judge misdirested himself. It is impossi- 
ble to say that sub-section (a) is applicable 
to one class of insolvency and not to others, 
The question is whether the realisab?® as- 
sets are equal to eight annas in the rupee. 

Appeal dismissed. 
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PATNA HIGH COURT, 
SECOND CIVIL Apprats Nos, 921 anp 950 
or 1916. l 
April 19, 1917, 
Present:—Mr, Justice Mullick and 
Mr. Justice Atkinsen. 
Babu MADAN MOHAN LAL—Prartirr— 
APPELLANT 
VETSUS 
N. N. MUKHERJI—DEFENDANT— 


- RESPONDENT. 

Contract Act (IX of 1872), s.78—Breach of contract 
-——Damages, measure of. 
“e When a contract has been broken, the party who 
breaks the contract is liable to pay to the injured 
person such damages as may accrue within a 
penuh time after the breach has occurred, [p. 922, 
col. 1., 


Appeals from the decision of the District 
Judge of Gaya, affirming the decree of the 
Subordinate Judge of that place. 

Messrs. L. N. Sinha and Katlashpat?, for the 
Appellant. 

Messrs, Sultan Ahmedand Baikurth Nath 
Mitra, for the Respondent. 


JUDGMENT, 


ÀTKINSON, J.—These second appeals come 
before us from the decision of the District 
Judge of Gaya affirming, in effect, the decree 
of the learned Subordinate Judge dismissing 
the plaintiff’s claim in this action. 

The plaintiff is owner of certain mica mines 
situated in  Pergana Pachrukhi in the 
District of Gaya and the defendant is a 
dealer in mica. The plaintiff seeks to recover 
from the defendant a sum of Rs. 2,317-12.0 
by aas of damages for breach of contract, 

Harly in March 1913 the defendant entered 
into negotiations with the plaintiffs for the 
purpose of securing mica; and as earnest for 
the performance of the contract which was 
about to be made the defendant paid 
to the plaintiff the sum of Rs. 100. On 
the th of March 1913 the contract relied 
upon in this suit, was made between the 
parties. That contract shortly provided that 
the defendant was to be entitled to the entire 
output of the plaintiff's two mines one situate 
abeBalam and the other at Simaltali, from 
the 9th of March to the 18th of March; and 
the defendant was to take delivery at the 
plaintiff's godown at Balam of the mica which 
was to have been of market size and there 


“was to be no such thing as sorting. Nos 


specifie price was fixed for the mica but the 
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price was to be the current market ` price 
prevailing at the date of the contract, viz., 
the 9th March 1913 and which prica was 
well-known to both the plaintiff and the 
defendant. The contract of the 9th of 
March was duly made and executed; and 
as further earnest money for the performance 
of the contract the defendant paid to the 
plaintiff a further sum of Rs. 1,000 making 
in all a total payment by the defendant to 
the plaintiff of Rs. 1,100 on foot of the con- 
tract which sum was to be applied in part 
payment of the amount which the defendant 
would have fo pay to the plaintiff upon 
The plaintiff, 
so far as one can see performed his part 
of the contract. He devoted the entire out- 
put of his mines between the 9th of March 
and the 18th of March to the contract 
which he had made with the defendant; and 
the account book which has been produced 
shows the amount of the output of the two 
mines which was stored in the godown at 
Balam. The plaintiff says that the entire 
quantity of mica set forth in the schedule 
to his plaint was the output of the two 
mines between the 9th of March and 18th 
of March; and that the value of the quantity 
of mica set forth in the plaint would be 
Rs. 15,041-9-9 at the current market price. 
The plaintiff further alleges that at the end 
of March or the beginning of April the 
market price fell and that they had to sell 
the mica, which they did in December, at a 
considerable loss. The contention of the 
plaintiff is that the defendant committed a 
breach of contract by failing to take delivery 
of the mica stored for him at the plaint- 
iff’s: godowns at Balam because one of the 
conditions of the contract was that delivery 
was to be made at the godown of the plaint- 
iff. 

Every conceivable defence was put forward 
by the defendant in order to resist the 
plaintiff’s claim. It was alleged that the con- 
tract was never made or executed; it was 
alleged that the contract was obtained by 
fraud; it was alleged that the contract was 
made by an agent without authority; and 
every other defence which sould possibly have 
been raised was raised and strongly pressed. 
The learned Judge, however, was satisfied that 
the story told by the defendant was absolutely 
false and that the defence put forward was 
utterly untrustworthy. The learned Judge 


s s. 
o 


920 
MADAN MOHAN LAL Y, N. N, MUKHERJI, 


therefore, finds that the contract alleged by the 
plaintif was made and that the contract so 
made was broķen by the defendant; and that 
thus*there was subsisting at the time of the 
institution of this suit a cause of action for 
breach of contract. The only ground upon 
which he dismissed the plaintiff’s suit is that 
the plaintiff had failed to give sufficient 
information or data upon which {he learned 
Judge could assess the measure of damages to 
be awarded in point of law. | 

By way of re-joinder to the suit brought by 
the plaintiff, the defendant instituted a sepa- 
rate suit to recover from the plaintiff the sum 
- of money which he deposited namely Rs. 1,100 
as earnest for the performance of the contract. 
This appears to us to have been a most 
audacious claim on the part of the defendant. 
However, the learned Judge decreed that suit, 
and ordered the deposit to be refunded by the 
plaintiff to the defendant with interest at 6 
per cent. from the date specified in his order. 
Against this order, Second Appeal No. 959 of 
1916 is laid. We will dispose of this aspect 
of the case at once by setting aside the order of 
the learned Judge in the suit brought by the 
defendant; and by directing that the plaintiff 
do retain in his hands the sum of Rs. 1,100 
and apply the same in part satisfaction of the 
damages which we shall award inthis case. 
So faras Appeal No. 950 and the suit out of 
which it arises are concerned each party will 
abide their own costs. 

In second appeals we do not usually 
go into evidence, and we have only done 
so in this case at the express request of 
both parties. We were at first inclined to 
send back this case to the learned Judge 
for re-hearing on a particular issue to be fram- 
ed by us with a proper legal direction; but 
we were pressed by both sides, and par- 
ticularly by Mr. Sultan Ahmad who appears 
on behalf of the defendant, to decide the case 
ourselves upon a consideration of the evidence 
already recorded. Therefore, we have set 
ourselves the task of determining whe- 
ther or not the plaintitf has proved that 
he is entitled -to damages in point of law 
as against: the defendant for breach 
of contract. In considering this aspect 
of the case two questions arise. The 
first question is what was the quantity 
of mica in the plaintiffs godiswn on the 


1§ch March; or in other words was there , 
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on the 18th of March in the plaintiff'S 
godown the quantity of mica stated in the 
plaint to have been there? And the second 
question is whether or not the plaintiff 
has given information by way of evidence 
sufficient to enable us to assess the 
damages to be awarded. 

As to the first point Mr. Sultan Ahmad, 
for the defendant suggested that there was 
no evidence to show what was the quantity 
of mica in the plaintiff’s godown on the 
18th of March. The learned’ Subordinate 
Judge and the lower Appellate Court were 
of the same opinion. We think, however, 
that the learned Subordinate Judge and 
the lower Appellate Court arrived at this 
conclusion upon erroneous grounds. Wé 
do not think that the two learned Judges 
carefully considered the evidence on the 
record. The lower Appellate Court excludes 
the account book which purports to be a 
record of the amount of the output from 
the two mines which was stored for the 
defendant between the 9th of March and 
the 18th of March, and the ground 
on which the Jearned Judge excludes 
this account book is that it is not 
admissible under section 3b of the 
Indian Evidence Act. Per se the book would 
not be evidence; but the book is certainly 
admissible in corroboration of other direct 
evidence as to the amount of mica which 
was extracted between the 9th of March 
and the lth of March deposed to by 
the witnesses who prove that this book 
is a record of the output of the mines; 
that it is prepared after the mica taken 
from the mines has been analysed ‘and 
sorted; that then entries are made in 
the respective columns which are checked 
by an Overseer and countersigned and 
endorsed by the Manager. In view of 
this evidence we think that the learned 
Judge ought to have admitted the account, 
book as corroborative evidence of the direct 
evidence given by the plaintifi’s witnesses, 
This book purports to contain entries 
made by a proper and competent person in 
the ordinary course of business, The book 
clearly shows that the quantity of mica extract- 
ed from the mines between the 9th of March 
and the L&th of March was the quantity shown 
in the plaint Therefore, wehold as a matter 
of fact that the quanti y of mica in the 
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plaintiff’s godown on the 18th of March was 
the quantity shown in the plaint, namely 251 
maunds 10 seers odd. If the contract had 
been completed, and the plaintiff had been 
paid by the defendant at the current market 
price the plaintiff would have received 
Rs. 15,041-9-9. The question which we have 
to decide, therefore, is whether the Judge 
was justified in coming to tke conclusion that 
there was no material or data on which he 
could assess the amount of damages. We 
think that the learned Judge did not folly or 
adequately consider the evidence which was 
adduced on both sides, No doubt there is evi- 
dence both ways. Strong evidence has been ad- 
duced by the defendant; but having carefully 
considered it we are of opinion that it does 
not detract from the weight which we attach 
to the evidence adduced by the plaintiff. 
I shall refer in greater detail to the evidence 
of the witness for the defendant whose 
evidence, Mr. Sultan Ahmad asks us to bold, 
should be believed and relied upon because, 
it is alleged, he is a wholly disinterested 
witness and is unconnected with the parties 
in this case. On the other hand, the plaint- 
iff has called a witness who is equally un- 
conesrned with any of the parties to this 
suit. He is a person connected with the 
trade, and was dealing with mica throughout 
1913 and was thus vitally concerned with 
the market price. He gives his evidence 
clearly, distinctly and without hesitation. 
He says, he made a contract for the purchase 
of mica in February ‘1913 which was com- 
pleted in May 1913 upon the February rates. 

Thgre appears to be no dispute that the 
market rate at the date of contract was the 
rate set out in the schedule to the plaint. 
This is conceded on both sides; and that 
was, therefore, the contract price payable by 
the defendant to the plaintiffon the 18th of 
March, 1913. The learned Judge had this 
before him. 

The defendant failed to complete the con- 
tract. What damages is the plaintiff entitled 
to? 

The learned Judge, as I have said, has 
held that there were no data before him 
upon which he could assess the measure of 
damages, We think that the learned Judge 
was wrong in so holding and that as a 
- matter of fact there was evidence upon 
which he could have assessed the measure 
of damages to be awarded, 
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The defendant’s witness says that during 
the months of April, May and a part of 
June the rate remained uniform from Janu- 
ary and that it fell towards the endof 
June, 

On the other hand the plaintiff's witness 
a person who was carrying on mica business 
says that the rate began to fall towards 
the end of March 1913, that it remained 
low throughout the months of March, 
April and May and that it was not till the 
month of December of the same year that 
the market price showed a slight rise 
again. This evidence specifies clearly what 
the market price was in Apri] 1915, namely, 
a sum less by Rs. 51 in respect of No. 1 
quality; Rs. 51 in respect of No. 2 
quality; Rs. 5L in respect of No. 3 qua- 
lity ; Rs.: 36 in resrect of No. 4 quality; 
Rs. 36 in respect of No. 5 quality and 
Rs. 11 in respect of No. 6 quality, than 
the contract rates 

Mr, Sultan Ahmad asks us to hold that 
this witness has not given trustworthy 
evidence, having regard to the fact that the 
receipt which he produces, dated the 3rd 
May 1913 in fact shows that he paid at 
a higher rate in the month of May. We 
think, however, that the witness has satis- 
factorily explained this by the fact that 
he made the contract under which he pur- 
chased in the month of February and that 
although he took delivery of the goods in 


May, he had to pay at the February 
rates. 
We attach great weight and import- 


ance to the testimony of this witness and 


“we accordingly hold that the learned Judge 


had before him evidence to show what 
was the difference between the market 
price on the 18th of March and the market 
price within a reasonable time after the 
contract had been broken. 


The witness for the defence relied upon 
so strongly by the Counsel for the defendant 
is, no doubt, an upright and independent 


witness, This witness says that for the 
past 6 years, since he left the service of 
Messrs. Gladstone Wylle & Co., he has not 


been concerned with the purchase or sale of 
mica and that in 1918 he was mostly in 
Calcutta floating the present syndicate of 
which he is the manager. All he can telb 


“us, is without indicating the source of hig 
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knowledge, that the rate for mica remained 
uniform from January to June. We are unable 
to accept this evidence as showing that 
thè current market price within a reasonable 
time after the 18th of March was not lower 
than the contract price; in face of the defi- 
nite evidence given on behalf of the plaintiff 
by 2 person actually engaged in the trade 
that the price fell at the end of March and 
remained low till December. 

As to the measure of damages it a be 
observed that if a party breaks a contract, 
the party who breaks the contract is liable 
to pay to the injured person such damagé 
as may withina reasonable time after the 
breach. has occurred. That is the law in 
England and sofar as we can see there is 
no authority to the contrary in India. 

There is one other matter which has been 
argued before us, namely, whether this case 
comes under section 107 or under section 73 
of the Contract Act. Section 107 would 
only apply if section 83 of the same 
Act was applicable, z.e, if there had been 
an absolute sale and transfer of the pro- 
perty in goods to the defendant. We do not 
think that section §3 can be held to apply to 
this case inasmuch as it has not been proved 
that there wag an absolute sale or transfer 
of the property inthe mica to the defendant. 
The plaintiff says that nevertheless section 
83 is applicable to this case, inasmuch as 
there had been an appropriation of the mica 
extracted from the mines for the satis- 
faction of the defendant’s contract and that 
thus the case falls within section 107. This 
contention cannot succeed unless it is proved 
that there was an assent on the part of the 
defendant to the appropriation that was made 
in fact by the plaintiff. No such assent has 
been proved to have been given by the 
defendant. But although the case does not 
come under section 107 of the Contract 
Act we think that the plaintiff is entitled 
to damages from the defendant under section 
73 of the Contract Act; and the Counsel 
for the plaintiff very wisely accepted the 
suggestion thrown out by us that the 
total amount of such damages should be 
Rs. 2,000. We accordingly assess these 
damages at Rs. 2,000. Against this sum 
the defendant will have credit for the 
Rs. 1,100 already deposited and the plaintiff 


will be entitled to take out execution for, 


the balance, namely, Rs. 900, The plaintiff 
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will receive his costs from the defendant 
in the first Court, the lower Appellate 


Court and in this Gooti: 

As I have already stated the counter- 
suit out of which Second Appeal No. 950 
arises will be dismissed, each party bearing 
its own costs, 
~ MOLLICK, J.—I agree. . 

Appeals accepted, 


ALLAHABAD HIGH COURT. 
First Civis Appgat FROM ORDER No, 56 
cr 1916. 

December 2, 1916. 
Present:—Mr. Jastice Piggott and 
Mr. Justice Walsh. 

LAIR HUSAIN KHAN—Deranpant— 
APPELLANT 
Versus 


Musammat KANIZ FATIMA BIB[—~ 


PLAINTIFF- RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXTX, 
*, 1 (bi, applicability 0f— Transfer of Property Act (IY 
of 1882), s. 58 —Interim injunction, grant of— Practice. 

Clause (b) of Order XXXIX, rule 1, of the Civil 
Procedure Code has no application unless facts are. 
established of the same kind as are necessary for a 
case under section 48 ofthe Transfer of Property 
Ach. [p. 925, col 2.] 

Tn cages to which Order AXXIX, rule 1, of the Civil 
Procedure Code does not apply, itis a sound rule of 
practice, if there isa serious controversy which can 
only be satisfactorily decided by an ordinary trial, 
especially in a case of contract, not to grant an 
interim injunction. [p. 925, co’. 1.] 


First appeal from an order of” the 


Subordinate Judge, Allahabad, dated the 
6th March 1916, 
The Hon’ble Dr. Tej Bahadur Sapru, 


Messrs. Yusuf Husain and J. M. Banergi, for 
the Appellant. 
Dr. S. M. Sulaiman and Mr. 
for the Respondent. 
JUDGMENT. 


Piegott, J.—This is an appeal from an’ 
order granting an injunction under the 
provisions of Order XXXIX, rule l wof 
the Cede of Civil Procedure. The essential 
facts are as follows. Musammat Kaniz: 
Fatima Bibi, the respondent in this Court, 
was married to the appellant, Zair 
Husain Khan. It is admitted that the 
parties liyed as man and wife for 3, 
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considerable number of years. The lady 
has now brought a suit against the appel- 
lant claiming a sum of Rs. 15,000 on 
account of her dower-debt. That suit is 
still pending. It has been met by a 
variety of defences, amongst the allegations 
made by the defendant and denied by the 
plaintiff being an allegation that the plaint- 
iff had been divorced. There is also a 
serious controversy as to the amount of 
the dower fixed for this lady at the time 
of her marriage. The plaintiff puts it as 
high as Rs. 1,25,000 though she has 
Timited her claim to Rs. 15,000. The 
defendant puts it as low as Rs. 107. It 
is under these circumstances that the 
plaintiff applied to the Court, on the 2nd 
of February 1916, for the issue of an 
injunoction restraining the defendant from 
alienating his immoveable property until 
the deaision of the suit. This injunction 
has been granted by the Court below, 
and the appeal before us is against the 
order granting it. It may be remarked at 
once that a good deal has been said, and 
very properly said, in argument about the 
discretion of a Court of civil jurisdiction 
in the matter of granting or refusing a 
temporary injunction. We are bound to 
note, however, that the Legislature has 
seen fit to allow an appeal from an order 
of this sort. It is, therefore, presnmably 
intended that this Court, sitting in appeal, 
should examine the grounds on which the 
Court below has seen fit to exersise its 
discretion and pronounce an opinion as to 
the propriety or otherwise of the discretion 
exorcised. The materials before the learned 
Subordinate Judge when he passed his 
order were limited, except in so far as will 
be noted presently, to two affidavits. One 
was sworn by Azam Husain Khan, a 
brother of the lady plaintiff. The important 
paragraphs of that affidavit are the following: 
In the fifth paragraph it is sworn that the 
defendant Zair Husain Khan is not possessed 
of sufficient property to meet the plaintiff’s 
dower-debt. It is further sworn that the 
teal value of the immoveable property in 
respect of which the injunction is sought 
is about Rs. 16,000, that is to say, a 
little in excess of the sum claimed, apart 
altogether from the costs of the suit. It 


ig farther sworn in paragraph No. 5 that, ons ordinate Judge 
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or about the 21st of December 1915, the 
defendant told the deponent personally that 
he would not pay anything, to the plaint- 
if on account of her dower-debt, and 
whatever decree the plaintiff might obtain 
from the Court, he would see to it that 
that decree would be infructuous by making 
an alienation of the whole of his property 
from which she might hope to realize it. 
The next paragraph contains a general 
allegation more or less to the above effect; 
but it does not clearly explain the persons 
to whom or in whose presence, the state- 
ments attributed to the defendant are 
said to have been made. It refers to 
statements made subsequently to certain 
proceedings presently to be noted, and, 
therefore, subsequently to the 22nd of 
January 1916. We are asked to infer that 
it must refer to statements made to Azam 
Husain Khan deponent, because the contents 
of this paragraph are affirmed to be true to the 
deponent’s personal knowledge. Then there 
is a later paragraph in which it is alleged 
that a statement much to the same effect 
was made by the defendant to one Husain 
Jan Khan and repeated to Syed Abid 
Ali, a Pleader of the plaintiff from whom 
presumably the deponent had received his 
information, An important new fact alleg- 
ed in this paragraph is that the defendant 
had expressed his intention to contract 
another marriage and to dispose of his 
entire property by transferring it to this 
new wife in lieu of her dower-debt. As 
against this the Court had before it an 
affidavit sworn by the defendant Zair 
Husain Khan on the 10th of February 
1916, and produced before the Court on 
the 10th of February. The defendant 
therein expressly denied having made any 
such statement to Azam Husain Khan, or 
to any other person, as he was alleged 
in Azam Husain Khan’s affidavit to have 
made on or about the 21st of December 
1915. He deposed further that he had no 
inteotion to contract another marriage, 
that he had never expressed any such 
intention to Husain Jan Khan and generally 
speaking that it was not true that he 
was intendicg to alienate his property in 
favour of any persor. These are the 
materials on which the learned Sub- 
purports to have actéd, 
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He refers in the order under appeal to 
the positive assertion made by Azam 
Husain Khan with regard to what we 
may call the conversation of the 21st of 
December; but he does not refer to the 
defendant’s denial, nor does he say that 
he was satisfied that Azam Husain 
Khan had affirmed the truth. After 
merely mentioning this matter, he 
goes on to say that the balance of 
convenience seems to be in favour of passing 
an order such as is desired by the plaint- 
iff, and that if may be more in the 
interests of justice to restrain the defendant 
temporarily from alienating any of his 
immoveable property. We have felt very 
considerable doubt in the course of argument 
whether the present case was one which, 
even if Azam Husain Khan’s affidavit’ of 
the 2nd of February 1916 had stood 
alone and uncontradicted, could fairly have 
been brought within the provisions of Order 
XXXIX, rule 1 (b) of the Code of Civil 
Procedure. It was not denied on the facts 
therein alleged the plaintiff could have 
made an application to the Court under Order 
XXXVIII, rule 5 of the same Code. It 
is certain that an application under this 
rule would have been simpler to deal with 
and would have been more directly appro- 
priate to the facts of the case. However, 
we do not wish to decide this point at 
present; thongh I may say for myself 
that the only feature of the case which 
makes me at all doubtful is the uncontra- 
dicted assertion that the entire immoveable 
property in respect of which the injunction 
is sought does not, for practical purposes, 
exceed the sum which may become pay- 
able to this plaintiff, if she is entirely 
successful in her suit. I desire, however, 
to put this question on one side and to 
deal with the appeal before us strictly on 
its merits. Here, it is necessary to note 
what is certainly an extraordinary 
feature of this case. The application of 
the 2nd of February 1916 was not the 
first application made by the same plaintiff 
for asimilar relief in connection with the same 
suit. She had madea precisely similar 
application on the 22nd of January 1916, 
the same date on which she filed her 
plaint. This application was supported by 
af affidavit sworn by the plaintiff's father. 
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There was enquiry into it, and it would 
seem from the record that the deponent 
and also the defendant submitted to examina- 
tion and cross examination in the presence 
of the Court. These proceedings terminated 
on the 2nd of February 1916 inan order 
dismissing the plaintiff’s application for an 
injunction and setting aside the interim 
injunction which had been issued ev parte 
on the 22nd January. This order proceeds 
expressly upon a finding that the plaintiff 
had failed to lay before the Court satis- 
factory materials to warrant the issuing of 


an injunction such as was prayed for. Yt 
war, therefore, immediately upon the 
rejection -of this first application that 


the plaintiff returned tothe attack with 
the application of the 2nd of February 
1916, the granting of which is challenged 
by the present appeal. Now with regard 
to facts alleged by Azam Husain Khan 
in his affidavit of the 2nd of February 
1916, the Court had before it, not merely 
the defendant’s denial Kut certain circum- 
stances do appear calculated to throw 
doubt on the truth of Azam Husain Khan’s 
assertion as to what took place. on or 
about the 2Ist December 1915. Azam 
Husain Khan is the plaintiff's own bro- 
ther. Both of them live witk the plaint- 
iff's father the gentleman who swore the 
affidavit on which the application of the 22nd 
of Jannary 1916 was based. It is practically 
incredible that if the defendant had used 
in Azam Husain Khan’s presence language 
such as that sworn to in the fifth paragraph 
of the affidavit of the 2nd of February 
the substance of this conversation should 
not have been repeated by the plaintiff’s 
brother to his father. Yet no direct 
reference 1s made to this episode in the 
affidavit produced on the 22nd January; 
and moreover when the plaintiff's father 
was asked in, who the persons were in 
whose presence the defendant had expressed 
a positive intention of alienating his 
property in order to defeat the effect 
of any decree which the plaintiff might 
obtain, he replied that he could not far 
the moment remember who those persons 
were. It is, of course, possible that an 
explanation of these difficulties might be 
forthcoming. An ingenious one has been 


»suggested to us by Mr. Boys, on behalf 
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of the respondent: It does seem, however, 
that the credibility of the important 
allegation made in the 5th paragraph of 
Azam Husain Khan’s affidavit was, to say 
the least of if, shaken by what had gone 
before. As regards the other important 
statement of fact, namely the statement 
“that the defendant had expressed to Husain 
Jan Khan his intention to marry another 
wife and to alienate the whole of his 
property in her favour in lieu of her 
dower-debt, which it would ba, of course, 
open to him to fix at any figure which 
bê might consider suitable at the time of 
the marriage, the position was really 
this: The Court below had before it hearsay 
evidence of something which Husain Jan 
Khan was alleged to have said. It had 
also before it the defendant’s express denial 
of his ever having stated to Husain Jan 
Khan what the latter was alleged to have 
` repeated, In this state of the evidence 
no further enquiry having been made it 
should clearly have been found in favour of 
the defendant that it was not proved that he 
had ever made the statement referred to in 
the &th paragraph of Azam Husain Khan’s 
affidavit. These being the circumstances 
and the materials before the Court, we are 
satisfied that in any case it was not a 
proper exercise of discretion on the part 
of the Court below to have granted such 
an injunction as has been granted in the 
present case. ft is unnecessary for us to 
consider whether some relief or security of 
a more limited character, or of a different 
natare, might or might not have been 
obtained by the plaintiff upon a proper 
judicial enquiry into the facts alleged on 
her behalf, On the materials before us we 
think that the order of the Court below 
was wrong and that the only proper order 
for us to pass is to set it aside. We 
‘accordingly allow the appeal and dismias 
the plaintiff’s application of the 2nd of 
February 1916 with costs here and in the 
Court below. Costs in this Court will 
include fees on the higher scale. 

- @WALSH, J.—I entirely agree. In cases te 
which Order XXXIX, rule 1 does not 
apply, i think it is a sound rule of practice 
if there is a serious controversy which can 
only be satisfactorily decided by an ordinary 


trial especially ina case of contract, not to. 


grant an interim injunction, In this oase in 
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addition to the reasons already given by 
Mr. Justice Piggott, I am greatly influenced 
by the fact that it isa matrimgnial squabble 
and thatthe affidavit goes into hearsay evidenee, 
The point has not been argued and I re- 
cognize that the practice in this country 
must vary considerably from that in England, 
because in England there is no such pro- 
visions as in Order XXXVITI, rule 1 and 
Order XXXVIII, rule 5. But L entertain 
a strong opinion that clause (b) of Order 
XXXIX, rule (1) cannot be worked unless 
facts are established of the same kind as 
are necessary for a case under section 53 of the 
Transfer of Property Act. When the point 
comes to be argued the amendment which was 
made batween the Code of Civil Procedure of 
1882 and that of the present Code of 1908, 
will have to be considered, I am further 
of opinion in this case that the choice of 
Order XXXIX, rule 1 for making the 
present application was by design. IJf the 
application had been made under Order 
XXXVIII,rule 5,it would have been necessary 
for the plaintiff to prove that the defendant 
was “about” to dispose of hisproperty. Under 
Order XXXIX, rule |, it was sufficient to 
prove that he ‘threatened or intended’ to trans- 
fer and somewhat flimsy evidence might in- 
duce a Court to come to the conclusion 
that a person has ‘threatened’ although it 
would fall far short of proof that he was 
‘about’ to make the transfer complained of, 
1 think the applicant knew that she could 
not prove that and that is why Order XX XIX 
was chosen. 
Appeal allowed, 
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APPEAL FROM ORIGINAL ORDER No. 40 or 1916. 
April 4, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
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It is not open to a judgment-debtor to object in 
execution proceedings to the validity of the final 
decree, on the ground that the direction init to pay 
interest at a certgin rate from the date of the expiry 
of tl day of grace till realisation isin excess of the 
preliminary decree which directed that interest 
should run at the current rate from the date of the 
suit to six months from the date of judgment. [p. 
927, col. 1 J 

Appeal from an order of the Subordinate 
Judge, 2nd Court, Muzaffarpur, dated the 
5th February 1916. 

Mr. Sarosht Charan .Mitter, for the Appel- 


lants. 


Mr. Murari Pershad, for the Respondents. - 


JUDGMENT. 
CHAPMAN, J.—This is an appeal against 
an order made in the course of the pro- 


ceedings taken after a decree absolute in- 


a mortgage suit. Two questions arise. The 
first question is as to the awarding of 
interest after the day of grace. The second 
question is as to the valuation of the 
property for the purposes of the sale. 

The mortgagee claimed in his plaint that 
interest should run up to the date of 
realisation. 
of September 1911, the Subordinate Judge 
directed that interest should run at the 
contract rate from the date of the suit to 
six months from the date of the judgment:— 

“During when, the money thus decreed 7s 


` payable or in default, out of the sale of the: 
mortgaged properties or sufficient portion thereof, 


which proving’ insufficient the ‘plaintiff shall 
be at liberty to apply for a personal decree.” 

The mortgagors appealed against this 
judgment to the High Court. The appeal 
was dismissed on the th of June 1914, 
in the meantime the decree-holder applied 
for a decree absolute. The application was 
disposed of after notice to the judgment- 
debtors. The judgment-debtors did not, 
however, appear. The order was in the 
following terms:— 

“I make the preliminary deeree absolute 
as prayed for with costs and interest at 
6 per cent. per annum from the date of 
the expiry of the grace time till paid ont 
of the sale of the mortgaged properties.” 

The judgment-debtors objected that this 
final decree was not in accordance with the 
preliminary decree inasmuch as it awarded 
interest after the day of grace. The objes- 
tion was overruled. The judgment-debtors 
appeal to this Court. 


kan 
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In a judgment, dated the 14th: 
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There can be no doubt that under the 
decisions of the Privy Council and the 
terms of the law as recently amended and 
having regard to the justice of the case, 
the decree-holder was entitled to interest 
after the day of grace. The question is 
whether this Court should now interfere 
with an order made in a final decrees 
awarding interest after the day of grace, 
There having been no appeal against the 


final decree I am of opinion that this 
Court should not interfere. If the final 
decree had purported to be merely in 


accordance with the preliminary decree, “I 
am of opinion that the judgment-debtors 
could at any time prior to the sale have 
taken objection as to the correctness of the 
final decree. But here the final decree was 
made by the Judge who had passed the 
preliminary decree, and the order expressly 
directs that an addition should be made to the 
preliminary decree. That being so, if the 
judgment-debtors who had rezeived notice of 
the application for final decree, objected to. 


.the terms of the final decree, they should: 


have appealed against it. Rightly or 
wrongly the Subordinate Judge held that. 
he was entitled to make an addition to the 
terms of the preliminary decree by allowing 
interest after the due date. And there is: 
something to be said for so holding. The 
preliminary decree appears only to be 
intended to deal with the period up: 
to the day of grace, and it can be reasonably 
interpreted to mean that the question of 
interest after the day of grace should 
remain open. The question of jurisdiction, 
to make an order in the final decree for 
the payment of interest after the day of 
grace is not free from doubt. There is 
T understand, a practice in England that 
upon an application by a judgment-debtor 
for leave to pay after the day of grace, 
the Court may direct that he should pay’. 
interest up to the date of payment. Iam 
of opinion that the Subordinate Judge’s 
final decree that interest should run after 
the day of grace was not a manifest 
mistake capable of being objected to in the 
proceedings in execution of the decree 
absolute. I am of opinion that the only 
remedy was an appeal against the final 
decree, 


The next point is as to the valuation. 
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The learned Subordinate Judge has dealt 
with tbe question of valuation in a very, 
purfunctory manner. The decree-holder did, 
not offer any statement as to the valuation 
of the property. He should have done so. 
I am not satisfied that the materials upon 
which the learned Subordinate Judge has 
arrived at the valuation afforded any basis 
for the conclusion at which he has arrived. 
In the circumstances I am of opinion that 
on return of the record he should make 
a short enquiry as‘to the valuation of the 
property and enter that valuation in the 
sale proceedings. 

he judgment-debtor has failed upon a, 
very material point and has succeeded 
upon another. I, therefore, make no order 
as to costs. 

JwaLa PRASAD, J.—I entirely agree. I do 
not think it is open to the judgment- 
debtors to object in execution proceedings 
to the validity of the final decree on the 
ground that the direction in it to pay 
interest at 6 per cent. per annum from 
the date of the -expiry of the day of grace 
till realisation, is in excess of the pre- 
liminary desree which directed that the 
interest should run at the current rate from 
the date of the suit to six months from the 
date of the judgment. 

The Court was apparently under the 
impression. that in a preliminary decree the 
Court should only mention the amount which 
would be payable by the judgment-debtor 
on the day of grace fixed by the Court 
and hence calculated interest at the contract 
rate up to that date only. It is possibly 
due @ the fact that the first portion of 
rule 4, under which the preliminary decree 
was prepared, provides that the basis of 
the account in the preliminary decree shall 
be that prescribed by rule 2 (a, (b) and (c) 
for the preparation of a foreclosure decree. 


.in a foreclosure decree prepared under 

rule 2 the interest is calculated only up 
to the date of grace and no direction is 
made for the payment of future interest, 

The Court may have, however, in 4 
foreclosure decree, enlarged the time fixed 
for “payment on such terms as it thinks 
fit and hence can award future interest as 
a consideration for extending the time. 
This is 
practice, Judgments and 


(Vide  Seton’s 
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Orders, Volume III, page 1914, 7th Edition, 


where upon the authority of English cases 
it is laid down that: “The terms upon. 
which the time for paymeđt is usualy 
enlarged are the payment of interest and. 
cost and carrying’ on the account of sub- 
sequent interest and cost.” Fisher on, 
‘Mortgage’ in paragraph 1836 also mentions 
this practice. 

It appears that the Court overlooked the 
difference between a foreclostire decree 
and a preliminary decree for sale 
as to the future interest up to the date of 
payment. The Court, therefore, did not 
consider it necessary at the time of preparing. 
the preliminary decree to direct payment 
of future interest. 

It is apparent that the Court did mot 
intend to disallow future interest but only 
reserved the necessary direction to be made 
when the amount fixed in the preliminary 
decree were not paid andthe final decree 
would be passed. This intention of the 
Court is apparent from the fact that when 
the decree-holder applied for passing the 
final decree, the Court in the Order Sheet 
did make an order allowing future interest, 
The final decree has been prepared on the 
basis of this order which was passed after 
due notice having been given of it to the 
judgrent-debtors. Rules 4 and 5, Order 
XXXIV, regarding the making of the preli- 
minary and the final decrees, have taken 
the place of sections 88 and 89 of the 
Transfer of Property Act. These latter 
sections did not provide expressly for the 
direction as to the future interest from 
the day of grace up to the date of pay- 
ment, 

There was at one time some doubt as to 
whether under those sections interest subse- 
quent to the date fixed for the payment of the 
mortgage-debt was allowable. It was, how- 
ever beld by their Lordships of the Privy 
Council that those sections did not pre- 
clude payment of such interest. 


Rules 4 and 5, Order XXXIV, Code of 
Civil Procedure, have accordingly been so 
amended as to make it olear that the 
decree-holder is so entitled. There is no 
question, therefore, that as a matter of 
right the decree-holder is entitled to sub- 
sequent interest, but what would be the 
rate of future interest is entirely in thee 


. -sections 88 and 89 that the Court 
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discretion of the Court and it need not 
necessarily be the contract rate. (Fisher’s 
Law of Mortgage, paragraph 1809), 

The decree’ in this case has given the 
rate of interest at 6 per cent., and not at 
the contract rate. Thus the decree-holder 
in the final decree had gotonly what was 
his just due. If by any inadvertence, or 
by any erroneous view of the form of the 
preliminary decree, the Court omitted to 
make necessary directions regarding the 
future interest, there does not appear to be 
any reason why the Court should not give 
in the final decree what is the just and 
equitable right of the decree-holder to get. 
Interest may on further consideration be 
awarded on the amount entered in the 
certificate, (Vide Seton's judgments and 
Orders, page 332, Volume I). The preli- 
minary decree was obviously not in accord- 


ance with rule 4, nor in accordance with- 


Form No. 4, in Appendix D of the Code 
of Civil Procedure. 

The final decree was prepared after due 
notice to the judgment-debtors and if they 
were in any way dissatisfied with it they 
ought to have taken objection at that time, 
or by way of an appeal from the final 
decree. The view in Moha Prosad Singh 
y. Ramani Mohan Singha (1), that it is not 
permissible to direct in the decree absolute 
that future interest shall be payable, when 
the preliminary decree does not contain 
such a direction, was based upon section 
89 of the Transfer of Property Act, which 
did nct provide for the preparation of a 
final decree but only provided for an order 
absolute on the basis of the preliminary 
decree. Jt was possible to contend under 
could 
not in the order absolute vary the terms 
of the preliminary decree which was the 
only decree in the snit. Under the present 
law in rule 5 of Order XXXIV, the final 
decree has to be prepared setting out 
fully the terms of the decree. Here 
the Court is not deprived of the power to 
make such a direction in the final decree 
as the law permits and which the end of 
justice requires. 
Court in passing the preliminary decree did 
not intend to deprive the decree-holder of 
the interest, for there is no mention, in 


(1) 4 Ind. Cas, 546; 13 C. W. N. 744, a 
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the decree or in the judgment, of any 
reason for not allowing future interest to 
the decree-holder till realisation. The 
judgment and the decree are silent about 
it. The presiding offiser who passed the 
final decree is the same officer that had 
passed the preliminary decree and must 
have been satisfied that he did not intend tg 
refuse future interest when the preliminary 
decree was prepared. The final decree being 
explicit in its terms, the executing Court 
cannot be asked to modify or vary it in 
any way by construing it in the light of 
the -preliminary decree. The Court mast 
execute the decree as itis. The objection 
of the judgment-debtors was rightly over- 
ruled by the Court below. 

I also agree with the view that the 
lower Court should determine the valuation 
of the property after an enquiry into it, 
as required by rule 66, Order XXI, of the 
Code. 

I agree with the order proposed by my 
learned brother in its entirety. 


Appeal accepted in part. 


MADRAS HIGH COURT. 
Civit Revision Petition No. 218 or 1915. 
l March 6, 1917. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer., 
NADANALIGI KURUGODAPPA— 
COUNTER- PETITIONER — PETITIONER ® 
VErsus 


ANGADI SOOGAMMA AND ANOTHER— 


PETITIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 145, 0. 
XXXII, r. 6--Surety for guardian of minor—Attachment 
of property of surety for moneys due to minors estate, 
validity of. x 

A surety for the gnardian of a minor owed somo 
moneys to the minor’s estate. On an application by 
the guardian of the minor, the Court ordered 
attachment of the property of the surety: 

Held, (1) that the order was one without juris- 
diction; [p. 980, col. 1.] 

(2) that neither rule 6 of Order XXXII of the 
Code of Civil Procedure nor section 145 of the Code 
authorised sucha procedure. [p. 930, cols. 1 & 2.] 

Subroya Chetty v. Ragammall, 28 M, 161; 14 M. L. 
J, 482; Navrayanamma v. Ramayya Chetti, 22 M. 268; 


‘8 M. L. F. 199; 8 Ind. Deé. (N. s.) 191; Ganpat v. Anna, 


RO B., 164; 7 Bom, L, R. 803, referred to, 
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Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court, Bellary, in 
Original Petition No. 113 of 1914 (I. A. 
No. 124 of 19:5), l 


Dr. 9. Swaminadhan, for the Petitioner. 


* Messrs, V. Ramesam and P. M, Srinivasa 
Aiyangar, for the Respondents. 


JUDGMENT. 


Spencer, J.—Briefly stated, the order of 
the District Judge, which we are asked to 
revise, has arisen out of the following facts, 
One Angadi Soogamma, acting as next 
friend of her minor son Nanjundappa who 
had been adopted into another family, 
brought a suit (Original Suit No. 24 of 
1510) for the recovery of considerable pro- 
perties belonging to the minor and obtained 
on compromise a decree for the possession 
of -moveable properties worth about 
Rs. 90,000. Under Order XXXII, rule 6 of 
the Code of Civil Procedure, she was re- 
quired to furnish security for the cash and 
jewels handed over to her. The petitioner 
before us, Kurngodappa by name, stood 
surety for her to the extent of Rs. 50,000 
and executed a bond in April 1911. In 
February 1914, Soogamma presented an 
original petition tothe District Judge, alleg- 
ing mleraha that Kurugodappa, out of 
Rs. 44,945 in cash, jewels and bonds belong- 
ing to the minor’s estate delivered to him 
by the Court, had retained Rs. 12,340 in 
his own hands, that he claimed and got 
Rs. 3,000 as consideration for standing surety, 
calculated at the rate of one-quarter of the 
minor’s income, and thathe had borrowed 
two sums of Rs.500 and Rs. 2,600 from 
the minor’s estate and had failed to repay 
them in full. She, therefore, asked the Court 
to cancel his security bond, to direct him to 
pay into Court all the moneys received by 
him, and to make such other directions as 
might be deemed sufficient to protect the 
minor's property from waste. It may here 
be noted that the first request, if granted, 
wopld have defeated the very object ofre- 
quiring the security, namely, that the minor’s 
estate should be guaranteed against waste 
and mismanagement, cf. Subroya Chetty v. 
Ragammall (1). The District Judge upon this 
petition held an enquiry and came to the 


(1) 28 M. 161, 14 4. L. J. 482. 
59 


conclusion that a sum of Rs. 10,600 handed 
over to Soogamma and Kurugodappa by the 
minor’s Vakil had not been accounted for 
satisfactorily, that both were responsible for 
making it good to the estate of the minor, 
and finally he ordered the attachment of 
Kurugodappa’s property to the value of 
Rs. 10,600. 

An objection is now taken that the Dis- 
trict Judge had no jurisdiction to attach the 
petitioner’s property, and on this ground J 
think we must set aside the order. 

Where a guardian appointed under the 
Guardians and Wards Act fails to aecount 
for the property of his ward received by 
him, section 35 of that Act empowers the 
Court, on being satisfied that the guardian 
has not kept his engagement, to assign the 
bond to a proper person for suing upon it 
and recovering what may be due, The 
Court itself does not sue upon such bonds, 
and in Ganpat v. Anna (2) it was shown how 
undesirable if would be that the Court 
should do so. 

Apart from (a) attachments made in 
execution under Orders XXI and XXXVIII 
at the instance of decree-holders 2” esse or 
in posse after and before judgment, (b) 
attachments under Order XX XIX, rule 2, at 
the instance of plaintiffs against persons 
disobeying injunctions of the Court, and 
attachments made by the Court itself, (c) 
under Order XVI, rule 10, of the property 
of witnesses who disobey a summons of 
Court and (d) under Order XL, rule 4, and 
section 94 (d; of the property of receivers 
who neglect to perform the duties of their 
Office, I am not aware of any power con- 
ferred by the Code of Civil Procedure to 
attach the property of individuals. 


In this case the District Judge’s order 
does not disclose the provision of law under 
which the order of attachment purports to 
have been passed. He says that he is only 
concerned with the loss to the minor’s estate, 
and thatthe liabilities as between Soogam ma 
and Kurugodappa must be settled ina re- 
gular suit. He observes that it may bs 
necessary to appoint a receiver in Soogamma’s 
place but he does not appoint one. 

From the allusion to a receiver, if may 
be that the District Judge had in mind the 

«provision of section 94 (4), which is declared 


(2) 30 B, 164; 7 Bom. L. B. 803, 
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to have the object of preventing the ends 
of justice from being defeated and speaks 
of a receiver being appointed in certain cases 
and of the performance of his duties being 
enforced by attachment and sale of property, 
but it is evident that what is meant here 
is the attachment and sale of the receiver’s 
own property and not the property of any 
person in the position of a defendant or 
surety. 

The petition upon which the District Judge 
proceeded was presented under Order XXXII, 
rule 6, andan attempt has been made in this 
Court to justify the order of attachment as 
being within the words of that rule. 

The rule deals with the receipt of property 
under a decree by a next friend or ad litem 
guardian of a minor, not being a guardian 
under the Guardians and Wards Act, or 
being such and yet being under some known 
incapacity, and it provides that the Court 
“shall, if it grants him leave to receive the 
property, require such security and give 
such directions as will, in its opinion, suffici- 
ently protect the property from waste and 
ensure its proper application”. It is sought 
to include an order for the attachment of 
the surety’s property as falling under “such 
directions as wil,” etc. I am clearly of 
opinion that the Legislature could not have 
intended to include such a large power as 
that of attaching the property of a person 
not a party to any suit or decree within 
the cognizance of the Oourt under the 
category of mere ‘directions’. 

Again, the authority of section 145 of the 
Code of Civil Procedure has been invoked. 
This permits a Court to execute a decree 
or order against a person who has become 
liable asa surety for the performance of 
a decree, for the payment of any money, 
or for the fulfilment of any condition 
imposed on him under an order of the Court 
in any suit or inany proceeding consequent 
thereon to the extent to which he has 
rendered himself personally liable, as if he 
were a party. 

The section refers to the enforcing of the 
liability of sureties in the manner provided 
for the execution of decrees. It will not 
sover the ease of a surety who has given 
a bond irrespective of any decree of Court. 


See Narayanamma v. Rumayya COhettd (8). 
* (8) 22M. 268; 8 M. L. J. 189; 8 Ind. Dec. (N. 8), 
191. 
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That decision was with reference tọ the 
corresponding section of the Code of 1882, 
and the language of the present Code is no 


doubt wider, asit extends to orders in avy 


euil or any proceeding consequent thereon. 
But we are not concerned here with - the 


execation of any decree or order of Court, 


as may be geen from the fact that the 
present proceedings were started by the 
next friend of the plaintiff, not in execution 
of the decree in Original Suit No. 24 of 
1910, but through what is termed’ an 
original petition with the view to protect 
the minor’s interests arising after and 
independently of the result of the suit. 

In these proceedings Soogamma is not 
seeking to enforce any prévious, order or 
decree against her surety. ‘Her remedy, 
therefore, lies in a regular suitin which’ the 
questions of fact, upon which their respective 
liabilities depend, can be adequately tried and 
determined. 

The order directing attachment of Kurugo- 
dappa’s property is set aside, as made without 
jurisdiction. The respondents will bear 
their own and petitioners costs in this 
Court. 

Sapasiva Atyar, J.—I entirely agree. I 
think that section 145 of the Civil Procedure 
Code, which allows execution against a 
surety; can apply only where the Court passed 
an order or decree whioh it intended to be 
an order or decree enforceable through 
execution by one or some of the parties toa 
suit or other proceeding against another party 
or other parties thereto. Here the order under 
Order XXXII, rule 6, clause (2), requiring 
the next friend of the minor to furnish 
security was clearly not an order in favour 
of any of the parties to the suit to be enforced 
against another party or other parties 
thereto, but anorder passed for the protec- 
tion of a minor’s interests against that 
minor party’s own next friend. This wat 
clearly not intended to bean order execut- 
able in the suit by the minor against his next 
friend and, therefore, it could not be-executed 
against the surety of the next friend under 
section 145 of the Code of Civil Procedure. 


Appeal allowed; Order set aside, 
V.B.P, 


7 
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BANDI DIN V, MUNNA LAL, 


ALLAHABAD HIGH COURT. 
Secon Civit Appear No. 1587 op 1915. 
March 19, 1917, 
Present:—Mr. Justice Tudball and 
Mr, Justice Rafique. 
BANDI DIN—DEFENDANT— APPELLANT 
; VETSUS 
-° MUNNA LAL AND orgers—PLALNTIFFS AND 


_ Derenpanrs— RESPONDENTS, 

Registration Act (XVI of 1864), s. 18—Document 
transferring property—Property, value of, when to be 
ascertained—Admissibility in evidence. 

The question of the registration of a document 
transferring any right in property depends upon 
tile value of that right on the date of the execution 
of the document. [p. 982, col. 1.] 

If the value of such aright ismore than Rs. 100 
then the document ought to be registered, and when 
registered is admissible in evidence under section 13 
of Act XVI of 1864. [p, 982, col, 1.] 


Second appeal from the decision of the 
Additional District Judge, Fatehgarh, dated 
the 20th September 1915. 
` The Hon’ble Mr. Moti Lal Nehru and Dr. 
8. N. Sen, for the Appellant, 

Mr. Nihal Chand, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit in ejectment. The plaintifis-respond- 
ents claim to be the owners of the house 
‘in question, The vendors (defendants- 
respondents) transferred a share in the 
house by a sale-deed in 1910 in favour 
of the present defendant-appellant. The 
latter had also in the year 1905 acquired 
a share in the house at an auction-sale. 
The. private sale merely conveyed to him 
the . remaining shares in the house. The 
plasntiffs’ case is that they are the owners 
of the house, that the vendors are persons 
whe had no right whatsoever to transfer 
the property and that the appellant-defend- 
ant, acquired no title by his purchase. It 
‘appears that in the year 1865, two doeu- 
ments were executed one by Mathura 
°” Prasad and Musammat Gujra, and the 
other by Imami and Ghnre. Each dosu- 
ment is a counterpart of the other. If 
these documents or either of them is 
admissible in evidence, then the plaintiffs’ case 
iwclearly proved and the present appeal must 
fail, If these documents are neither of them 
admissible in evidence, it is clear that the 
plaintiffs have failed to prove their ownership. 
The Court of first instance held that the 
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was inadmissible in evidence in that it was 
a lease which required registration under 
Act XVI of 1864, and noto having been 
registered was inadmissible in evidence in 
view of the terms of section 13 of that 
Act. The lower Appellate Court held that 
this document was not a lease at all but 
a kabuliyat which required no registration, was 
admissible in evidence, and decreed the 
plaintiffs’ suit. The document itself is 
somewhat difficult of description. It contains 
a statement by Imami and Ghure that the 
house belongs to Mathura Prasad and 
Musammat Gujra that they, Imami and 
Ghure, were residents therein and that they 
had come to a certain agreement with the 
owners of the house. That agreement was 
that Imami.and Ghure were to live in the 
house from generation to generation; that 
neither they nor the owners of the house 
would ever transfer it by mortgage or sale; 
that if they ever gave up the house, then 
Mathura Prasad and Musammat Guyjra were 
to take possession of it, and at the end of the 
dosument there is a statement fhat there are 
certain shops attached to the house, but that 
Imami and Ghure had no concern with those 
shops, and that Mathura Prasad and Musammat 
Gujra can do as they please therewith. 
The document executed by Mathura Prasad 
and Musammat Gujra is to the same effect. 
It declares that the house belongs to them; 
that Imami and Ghure were residents 
therein; and that they had come to the 
agreement set forth above, and in respect 
of the shops, Mathura Prasad and Musammat 
Gujra stated in the document that they 
belonged to them and thatit was in their 
option to do as they pleased therewith. It is 
not known under what circumstances these 
documents were executed, One thing is 
clear, that if they are evidence of an agreement 
between fhe parties as to the terms and 
conditions on which Imami and Ghure were 
to hold and occupy the house, under the 
Stamp Act of 1862, Article 3, Schedule A, 
these documents ought to have been stamped 
as a lease of the same property on the same 
terms and conditions. When, however, we 
look at the Articles providing for leases 
in that same Schedule, we see that provision 
is not made for any lease without con- 
sideration in which no rent is reserved or in 


document executed by Imami and Ghure*. which no premium is paid. Presumably 
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the Article which would apply would he 
Article 36; “Deed of any kind not otherwise 
charged or expressly exempted from stamp 
dut#, Re. 1.” The documents are on two- 
anna stamps. Whatever names may be 
applied to these documents, there can be 
very little doubt that they do declare the 
interest and the right of Imami and Ghure 
in the house in question, and that the 
question of registration depends really upon 
the value of that right on the date of the evecu- 
tion of the documents. The Courts below have 
not come to any decisionin respect to this 
valuation. It is clear that if it was less than 
Rs. 100 then no registration was necessary 
and the documents are admissible in evidence. 
On the other hand if the value of the right 
was more than Rs. 100, then the documents 
ought to have been registered and under 
section 13 of Act XVI of 1864 would not be 
admissible in evidence. We, therefore, ramit 
the following issue to the Court below: What 
was the value of the right of residence of 
Imami and Ghure in the house in question 
as declared by the document of the 
27th of May 1865? The value of the 
honse at that time will, no doubt, be some 
indication of the value of the rightof residence 
. In question. 

The parties will be allowed to give 
further evidence on the point and objections 
may be filed ten days after the receipt of 
the finding. 

Case remanded. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Cryic MISCELLANEOUS Apprat No, d or 
1916. 
November 10, 1916. 

Present: —Mr. Crouch, A. J. C., and’ 
Mr. Hayward, A, J. C. 
SULLEMANJI IBRAHIMUI AND ANUTHER— 
APPELLANTS 
tersus 
PRAGJI KALA— RESPONDENT. 

Civil Procedure Code (Act F of 1909), O. XXI, r. 
90, a. 73—“Rateable distribution,” nature of-—“ Whose 
interests are affected by the sale,” meaning of. 

The expression ‘rateable distribution’ in Order XXI, 
pule 90, Civil Procedure Code, refers to rateable 
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distribution under section 78 of the Code, and does , 
not cover the distribution of dividends under the 
Provincial Insolvency Act. 

The word ‘interests’, in the expression “persons 
whose interests are affected by the sale” in the same 
rule, means interests in the property sold. Creditors 
who have nothing more than a bare chance of getting 
a higher dividend out of the debtor’s general assets 
if the sale is set aside, are not such porsons us can 
be said to have such an interest as is contemplated, 
by the rule. 

Appeal against the order of the Judicial 


Commissioner, Sind. 


Mr. Kimatrui Bhojraj, for the Appellants. 
Mr. Rupchand Billaram, for the Respond- 
ent, ° 


JUDGMENT.—This is an appeal against 
the order passed by the learned Judisial 
Commissioner dismissing two applications 
under Order XXI, rule 90, to set aside a 
sale of land belonging toa jadgment-debtor 
Assa Jalal effected in execution of a mort- 
gage decree held by Pragji Kala. The 
applications were filed, one by the debtor 
Assa Jalal, and the other by certain 
creditors. It is on- behalf of the creditors 
only that this appeal bas been presented. 

Mr. Kimatrai, who appears on behalf of 
the appellants, contends in the first place 
that the expression “rateable distribution.” 
in Order X XI, rule 90, is wide enough to cover 
the distribution of dividends under the Pro- 
vincial Insolvency Act. But this rule is a rule 
framed under the Civil Procedure Code, and 
we are in full accord with the learned 
Judicial Commissioner in his opinion that 
the rule has application to rateable distribu. 
tion under section 73, Civil Procedure Code, 
and has no application to distribution of 
dividends under the Provincial Insolvency 
Act, 

It is further contended that the creditors 
were persons ‘whose interests were affected 
by the sale” within the meaning of Order 
XXI, rule 90. But we have no doubt that 
“interests” mean interests in the property” 
sold. There is no authority for holding 
that the creditors who have nothing more 
than a bare chance of getting a higher 
dividend out of the debtor’s general assets, 
if the sale be set aside, are persons who hawe 
such an interest as is contemplated. 

We, therefore, dismiss this appeal with 
costs, 

Appeal dismissed. 
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PERIYASAMY THEYAN V. KARUTHIAH THEYAN. 


MADRAS HIGH COURT. 
Crvi MISOBLLANEOUS SECOND Appean 
No. 51 oF 1916. 
January 29, 1917, 
Present: Mr, Justice Oldfield and 
Mr. Justica Bakewell. 
PERIYASAMY THEVAN AND OTAERS— 
s DEFENDANTS——ÅPPELLANTS 
Versus 
KARUTHIAH THEVAN AND ANOTAER— 
PLAINTIFFS — RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 144—Res-. 


titution—Decree for injunction—Plaintiff getting into 
possession with aid of Police,—Decree reversed —Defend- 
ant, whether entitled to restitution. 

Section 144 of the Code of Civil Procedure 
authorises the grant of relief in order to replace the 
parties in the position they would havo occupied but 
for the decree. It does notapply toa case where 
possession is obtained independent of and in oppo- 
sition to the decree 

Hara Chandra Samania v. Chintanont Datta, 21 
Ind. Cas. 84, distinguished. 

Plaintiffs obtained a decree for an injunction and 
entered into possession of the property in dispute 
with the aid of the Police. The decree was reversed 
in appeal. Defendants applied for restitution of 
possession and for removal of a superstructure 
erected by the plaintiffs over the property: 

Heid, that section 144, Oivil Procedure Code, did not 
apply, inasmuch as plaintiffs’ possession was not 
under the decree, but in opposition to it. 


Appeal against the order of the Court of 
the Temporary Subordinate Judge, Ramnad 
at Madura, in Appeal Suit No. 88 of 1915 
(Appeal Suit No. 520 of 1915 on the file of 
the Ramnad District Court), preferred against 
the order of the District Munsif, Sattur, 
in Execution Petition No, 100 of 1915 
(Original Suit No, 1417 of 19:1). 


FAOTS.—Plaintiffs sued for an injune- 
tion and declaration against the defendants 
regarding their interference with a shop in a 
Mantapam on a vacant piece of land. The 
first Court gave a decree for injunction. 
Upon that decree, the plaintiffs entered into 
possession of the shops with the aid of the 
Police and erected a superstructure thereon. In 
appeal, that decree was reversed and the snit 
dismissed, The defendants applied for res- 
titution and forthe removal of the superstruc- 
ture under section 144 of the Code of Civil 
Profedure. Both the lower Courts dis- 
missed the application on the ground that 
section 144, Civil Procedure Code, had no ap- 
plication. Hence this second appeal. 


Mr. V. Purushothama Aiyar, for the Appel- 
Jants, 
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Mr. V, K. Srinivasa Atyangar, for Mr. CO. 8. 
Venkatachariar, for the Respondents, 

JUDGMENT —-The plaintiifs-respondtnts 
sued defendants-appellants for declaration 
that they were in possession of the suit pro- 
perty and an injunction restraining defend- 
ants from disturbing them. The District 
Munsif granted these reliefs; and plaintiffs, 
who had not really been in possession at 
all, with the assistance apparently of the 
Police and relying on the moral support 
afforded by the jadgment they had obtained, 
took possession in some way which is not 
clear, but not in the ordinary course of 
execution Afterwards the District Munsif’s 
judgment, including his findings as to 
possession, was reversed. Defendants now 
ask for restoration under section 144 of the 
Code of Civil Procedure, 


Section 144 anthorises the grant of relief 
in order to replace the parties in the position 
which they wruld have occupied but for the 
erroneous decres. No doubt in Hara Chandra 
Samanta v. Ohintamont Datta (1) it was 
held that the possession, restoration of which 
is claimed, need not have been lost in 
execution. But in that case, the decree was 
for possession and possession was lost without 
a Court delivery, simply because the defend- 
ants’ respect for the Court made one 
unnecessary. In the present casa defendants 
did not lose their possession because of any 
action taken under the decree, but by an 
act of violence on plajntiffs’ part independent 
of it and inconsistent with the case on which 
it was obtained. In respect of such an act 
defendants’ remedy is by suit, 

In these circumstances defendants are 
entitled to no relief and their appeal must 
be dismissed. As plaintiffs in these pro- 
ceedings persisted in the allegations as to 
their possession, which the lower Appellate 
Court found untrue, and as they are acting 
in disregard of its judgment, there will be no 
order as to costs, 

Appeal dismissed. 

VRP, 


(1) 31 Ind. Cas. 84, 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrees Nos, 447 
è or 1918 Anp 376 anp 383 or 1914, 
July 4, 1916. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Teunon, 

THe SECRETARY or STATE ror INDIA 
mw COUNCIL — DEFENDANT— 
APPBULANT 
VETSUS 


GOBINDA PRASAD BARIK AND otmers— 


PLAINTIFFS— RESPONDENTS. 

_ Landlord and tenant—Status of tenant, materials 
for determination of-—Lease by prajagiri patta, whether 
creates tenure—‘‘Praja”, meaning of—‘Bhagchasis”, 
meaning of —Bengal Tenancy Act (VIII B. C. of 1885), 
ss. b, 19, 104H-—~Lease created before Act, whether 
governed by Act—Suitt to vary rent—Reguilation VII of 
1822— Record of Rights, entry in, whether disputable by 
Government—Oonstruction of document—Hvidence of 
conduct, admissibility of, to construe decument—Hvi- 
dence Act (I of 1872), ss. 92, 94, 95. 

Where, by.a lease purporting to grant a prajagiri 
settlement of several thousand bighas of land, the 
grantee was required to bring the land under oultiva- 
tion in nij jote or through tenants anda period of 
remission was fixed during which no rent was to be 

aid: 

Held, that on the assumption that the terms of the 
lease were not free from ambiguity, the evidence 
of conduct of the parties, surrounding circumstances 
and such other matters as might throw light on the 
original purpose and intention of the tenancy, could 
be considered in determining the status of the 
tenant, [p 940, col. 1.] i 

The High Court ona consideration of the afore- 
said mabters held that the grantee of the lease was 
a tenure-holder. [p. 989, col. 2; p. 942, col. 2,] 

Per Fletcher, J.—In a suit under section 104 (3) 
(e) of the Bengal Tenancy Act the -Court has to 
bear in mind the rules of evidence laid down by the 
Statute for determining whether n tonant is a 
ienure-holder or a raiyat. [p. 985, col. 1.] 

The rule contained in section 5, sub-section (5), 
of the Bengal Tenancy Act applies to a tenanc 
created before the passing of the Act [Lp 935, col 1. 

Sarat Chandra Roy v. Ratubuddin, 17 Ind. Cas. 
227; 16 C. L. J. 271, disapproved. 

Under the Bengal Tenancy Act the presumption 
is that ‘any tenant holding more than 100 
bighas is to be considered a tenure-holder and not a 
neiut But this presumption is rebuttable. [p. 935, 
col. 1. 

Gokul Mandar v, Pudmanund Singh, 29 C. 707; 29 
I. A. 196; 6 ©. W. N. 825; 4 Bom. L. R. 793; 8 Sar. P. 
0. J. 323, followed. 

The word praja only means tenant, except in Cooch 
Behar and Cuttuck, where it may mean a cultivator. 
Therefore, a lease created by what is called a 
prajagiri patta does not indicate thatthe interest 
granted by the patta is that ‘of a oultivator. [p. 936, 
col. 1, 

The definition of a tenure in the Bengal Tenanc 
Act, by the insertion in section 5 (1) of the words 
“or bring it under cultivation by establishing tenants 


. 
€ 
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on it”, eto., effected no change in the pre-existing law. 
[p. 937, col. 1.) 

Where the meaniug of the language of a document 
is unambiguous, the subsequent conduct of the 
parties is noi admissible to construe it whether the 
document be ancient or modern. [p. 937; col. 2.] 

Such evidence of conduct may be given to explain, 
but not to contradict, documents the meaning of 
which is doubtful. [p. 987, col. 2.] A 

Where, in a settlement proceeding under Regula- 
tion VII of 1822, the predecessor of a tenant under 
Government was entered in the settlement record as 
Q rayat: 

Held, that as there was thenno dispute with 
regard tothe nature of the tenancy as mentioned in 
the first clause of section 14 ofthe Regulation, nor 
was there any official proceeding incorporated in the 
vubekari of the settlement as required by that section, 
the Secretary of State was not precluded from going 
behind the entry in the settlement record. [p. 939, 
col, 1.] 

Bhagehasis, bhagdars, bargadars, bataidars, or adhiars 
i, c., persons who cultivate lands rendering a share 
of the produce to the landlords, are not hired servants 
within the meaning of section 5, sub-section 2, of the 
Bengal Tenancy Act. [p. 988, col. 1.] 


Per Teunon, J.— The Bengal Tenancy Act applies 
and was intended to apply to tenancies in respect of 
agricultural lands, whether created before or after 
the passing of the Act. [p. 940, col. 1.] 

In a suit undor section 104H of the Bengal 
Tenancy Act the rent settled by the Settlement Officer 
can be disturbed only, if it is proved under clause 3 
(e) of the section that in the Record of Rights tho 
siatus of the tenant has beon wrongly recorded. [p. 
940, col. J.] 

Where ina lease it is clearly provided that the. 
grantee shall bring the land under cultivation by 
establishing tenants thereon, the tenancy thereby 
created is a tenure in spite of the fact that it is open 
to the tonant undor the terms of the lease to cultivate 
the land himself ond that he has in fact reserved for 
his own cultivation by way of a home farm some 
portions of the demised lands. {p. 940, col. 1.] 


The status of a tenantis tobe determined not 
so much by reference to the Revenue Regulations 
as by reference tothe Rent Laws. [p. 942, col. 1.) 

Semble.—The determination of the Board of Reve-. 
nue that the predecessor ofa tenant under the 
Government was araiyat within the meaning of section 
6 of Act VIII of 1869, does not amount to a doter- 
mination thatthe tenantisararyat within the definition 
to be found in section 5 of the Bengal Tenancy Act. 
Tp. 942, col. 1.] 

Section 19 of the Bengal Tenancy Act .refers only 
to persons who, being ratyats within the definition to 
be found in section 5 of the Act, had acquired a right 
of ee prior to the passing of the Act. [p..$42, 
col, 1. 


Appeals against the decree of the Suberdi- 
nate Judge, 2nd Court, Midnapur, dated the 
18th July 1913, : 


Babu Ram Oharan Mitra, for the Appellant. 
Mr. B. Chakrabarty and \Babu KXKhirode 
Narain Bhuiyan, for the Respondents, 
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JUDGMENT, 

FLETCHER, J.—These are three appeals by 
the defendant, the Secretary of State for 
India in Couneil. 

The three suits out of which these appeals 
arise were brought by the plaintiffs in the 
Court of the Subordinate Judge of Midnapur 
under the provisions of section I04H 
of the Bengal Tenancy Act. The plaintiffs 
at a recent Settlement had been entered 
in the. Record of Rights as tenure-holders. 
Accordingly they brought these suits 
agking that they were raiyats with a 
right of ccoupancy in lands in question. At 
the trial the learned Subordinate Judge 
decided in their favour. Hence the presert 
appeals by the appellant. The sole question 
involved in these appeals is, therefore, what 
is the status of the plaintiffs. In suits of this 
nature one has to bear in mind what are the 
rules laid down by Statute for determining 
whether the person is a tenure-holder or a 
raiyat, 

Section 5, sub-section 1, of the Bengal 
Tenancy Act provides that “tenure- holder” 
means primarily a person who has acquired 
from a proprietor ‘or from another tenure- 
holder right to hold land for the purpose 
of collecting rents by bringing it under 
cultivation or by establishing tenants on it. 

“Raiyat” as provided by sub-section 2 of 
tbe. same section means primarily a person 
who has acquired a right to hold land for the 
purpose of cultivating it by himself or by 
members of his family or by hired servants 
or with the aid of partners. The Act also 
cont@ins two special rules of evidence appli- 
cable to the present case. First, the rele 
laid down in section 5, sub-section 5, that 
where the area held by a tenant exceeds 
100 standard bighas, the tenant shall be pre- 
sumed to be a tenure-holder until the con- 
trary is shown. The other rule is containedin 
section 103-B, sub-seation 3, namely, thatevery 
entry contained in a Record of Rights finally 
published shall be presumed to be correot 
until if is proved by evidence to be incorrect. 
It has been urged before us that the rule 
eoMtained in section 5, sub-section 5, does not 
apply toa tenancy created before the pass- 
ing of the Act. In support of that argument 
reliance was placed on the case of Sarat 
Chandra Roy vy. Ratubuddin(1). lam unable | 


(1) 17 Ind, Cas, 224; 16 C. L. J. 271 at p. 276, 


* 
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to concur in the view expressed by the learn- 
ed Judges in that case. Thereis nothing 
in section 19 orin any othet section hat 
so limits the application of section 5, sub-seo- 
tion 5, and it may be pointed out that the 
Privy Council applied the presumption to a 
oase where the tenancy was clearly created 
before the passing of the Act: Gokul Mandar 
y. Pudmanund Singh (2). The above are, 
therefore, the rules that must be applied to 
a sase like the present. 


The facts appear to be as follows:—The 
lands in question together with other lands 
originally formed a portion of a Pargana 
Naruamutha in Estate Majuamutha. They 
had, however, been separated from the estate 
and were in possession of the Government for 
the purpose of the salt monopoly. In the 
year 1864 the salt monopoly was abolished. 
The lands, however, were not re-united to the 
parent estate but passed from the Salt 
Agency into the hands of the Revenue 
Authorities. 


The lands were classed under three heads: 
(a) Mal Jalpai, (b) Sadar Mahal Jalpai and 
(e) Khirode, which is really a sub-division of 
(b). On the 18th of May 1872, the Govern- 
ment granted to one Bholanath Nund an 
jara of 140 Sadar Mahal Jalpai mouzas form- 
ing a portion of the lands mentioned above. 
The settlement granted to Bholanath was a 
temporary one and has long since terminated. 
On’ the 19th of Pous 1280 B.S, corres- 
ponding with the 2nd of January 1874, Bhola- 
nath granted to Nritya Kali Dasi, daughter- 
in-law of Kamala Kanta Bose. and Kasinath 
Jana, a prajagiri settlement of 2192 bighas 
10 sottas, local dbigha==8,050 standard bighas, 
as stated in the patta, Exhibit 3. 


Nritya Kali and Kasinath on the 24th of 
Desember 1875 made an assignment to 
Panchanan Barik, a predecessor-in-title of 
the plaintiffs, of 905 local beghas 5 cottas, 
being a-portion of the land leased by the patta 
of the 19th of Pous 1280. 


Subsequent ad measurement shows that 
the quantity of land stated in the assign- 
ment of the 24th of December 1875 to be 
905 bighas odd in fact amounts to 2,634 
bighas. 


I. A. 196; 6 O. W. N. 825; 4 Bom. 
C, J, 823 


(2) 290. 707; 2 ae 
ee R. 793; 8 Sar. P 
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As the patta of the 19th of Pouse 1280 
is the origin of the tenancy, one must in 
the first placg examine the terms and pro- 
visions thereof in order to see if the docu- 
ment shows without ambiguity what were 
the conditions of the tenancy. The first 
point that calls for notice is that one of the 
lessees was the wife of a person named Bose. 
The Boses donot, nor would they, wish to 
be considered as belonging to the class of 
cultivators. The other lessee belongs to the 
elass of cultivators. Then coming to the 
terms of the document the words: “You 
having applied to me for a prajagirt jole 
settlement of 2,192 bighas 10 cottas of 
jungle jalpar landa. _. I make with 
you a prajagivt settlement in respect of 
2,192 bighas 10 cottas of the sadar mahal 
jalpat jungle lands” first call for notice, 
The amount of the land as stated in the 
lease is far in excess of what is usually held 
by a raiyat. The matter, however, does not 
end there, for it has been found on an actual 
admeasurement that the 905 bzgias‘odd assign- 
ed to plaintiffs’ predecessor actually amount 
to 2,600 odd ighas, Presumably, therefore, 
the whole amount let out amounted to be- 
tween 6,000 to 7,000 bighas. As was observed 
by the Judges of this Court in the case of 
Gokul Mandar v, Pudmanund Singh (2), “Under 
the Bengal Tenancy Act, the presumption 
is that any person holding more than 100 
bighas of land is to be considered a tenure- 
holder and not a ryot. Of course this pre- 
sumption can be rebutted; but the onus lies 
on‘the defendant in this case. It is hardly 
conceivable to any one knowing the revenue 
settlement business in this country that 
Government would let out nearly 4,009 
bighas of land, if not more, to any person 
for the purpose of cultiyation by himself or 
by members of his family or by hired servants 
or by the aid of partners. There exists no 
machinery in this conntry for such extensive 
cultivation,” It was further urged that the 
use of the word “prajagir’” indicated that 
the interest granted by the patta was that of 
a cultivator. But the word “praja” only means 
tenant, except in Cooch Behar and Cuttack 
where it may mean a cultivator, 


Further, there being a pericd before the 
full rent was payable under the patta 
suggests that the grant was a fenure. This 
argument is supported by tLe obseryations’ 


” 
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made by the Courtin the case of Bibhudendra 
Mansingh v. Debendra Nath Das (3): “There 
was a period of remission fixed during which 
no rent was to be paid on account of the land 
itself. Thisis a term which usually finds 
place in leases of tenures.” í 
Coming back to the pattah the words "In 


the hope of acquiring a junglebari right ine 
` future you undertake to bring under cultiva- 


tion the dense ` jungle lands full of ferocious 
beasts at an enormous expense.” The 
learned Judge seemed to consider that these 
words went far to show that the right created 
by patta of the 19th of Pous 1280 was a raiyati 
interest. Iam unable to agree with the view 
of the learned Judge. The view he takes is 
not supported by any authority. In the case 
of Drobomoyi Gupta v. Davis (4), it was held 
that a tenancy of 1,600 bighas of jungle 
infested by wild beasts for the purpose of 
brioging it under cultivation was a tenure 
and not a raiyati interest with a right of 
occupancy. 


In section 8 of Regulation VIII of 1793 
there is a reference to junglebari talukdars. 
The learned author of Mittra’s Land Law of 
Bengal remarks at page 53: “Junglebarz leases 
or leases for reclamation and cultivation of 
waste lands inthe Sunderbans began to be 
granted from time to time until the year 
1845 when a large number of grants were 
made, but no definite rules for grants of waste 
lands were framed until the year 1853.” Again 
at page 132 the author remarks: “I purpose 
to deal with the taluks existing at the time 
of the Decennial Settlement. They may be 
classified (1) taluks for which the revenue 
was paid through zemindars and the title- 
deeds in respect of whioh contained a stipn- 
lation that it should be so paid, (2) taluks 
held under grants from zemindars which did 
not expressly transfer the property in the 
soil but operated simply as leases on terms 
of payment of rent and other conditions, (3) 
gunglebarit taluks held under permanent leases 
on condition of clearance of jungles of jungle 
lands and payment of fixed amounts of 
revenue after a fixed rent-free period and (4) 
taluks which might have been recorded*®as 
independent but for which applications to 
the Collector were not made within one year 


(3) 27 Ind. Cas. 48°; 20 0. L. J. 140 at p., 147. 
(4) 14 0, 323; 7 Ind. Dec (x. 8) 214, 


had 


` 
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from the passing of Regulation I of 1801.” 
This quotation from the learned author’s 
work is. from the chapter headed “Permanent 
tenures,” Inthe chapters relating to ruzyats 
the word “gunglebari” is not mentioned. 
Finally the words in the patta “You will 
continue to hold and enjoy the lands from 
eirs to heirs by producing valuable crops, 
settling tenants and having the lands culti- 
vated.” A more accurate translation of the 
words translated as ‘settling tenants” and 
“having the lands cultivated” would be “by 
‘bringing the land under cultivation by 
settling tenants.” 

These words, it is said, employed with the 
former words in the lease, you shall bring the 
land under cultivation in ni) jote or through 
tenants” show clearly that the interest granted 
was a vrazyaiz one. Bant as pointed outin the 
case of Bibhudendra Mansingh v. Debendra 
Nath Das (3), itwas optional on the tenant to 
cultivate the land himself or through tenants 
and such words cannot negative the statutory 
presumption, 

The respondents argued that their status 
must be determined by the law as it stood at 
the timethe tenancy was created and that prior 
to the passing of the Bengal Tenancy Act, 
18&5,a tenure meant a tenancy for the purpose 
of collecting rent and that the insertion in 
section 5 (1) of the Aot of the words  orbring 
it under cultivation by establishing tenants 
on it” effected a change in the law. In support 
of this contention the respondents relied on 
the judgment of this Court in the case of 
Durga Prosonno Ghose v. Kali Das Dutt (5). 
But it has been repeatedly held that the 
observations of Field, J., in that case as to 
the test to be applied as to whether a holding 
was a raiyati holding ora tenure is not ex- 
haustive or the only test [see Midnapur 
Zemindary Oo. Lid, v. Sham Lal Mitra (6), 
Promoda Nath Roy v. Asir-ud-din (7) and an 


. unreported judgement of Chitty and Teunon, 


JJ.,in the case of the Secretaryof State v, Jadav 
Ohandra Misra (8) printed in the record], I 
agree with the view of the learned Judges in 
the latest of these cases that the definition of 
a tennreas contained in the Bengal Tenancy 
Act introduced no change in the law. In 


(5) 9C. L. R. 449. ' 
16) 6 Ind. Cas. 362; 15 0. W. 


( N. 218. 
(7) 11 Ind. Cas. 262; 15 C., W., N. 896. 
(8) 39 Ind, Cas, 409; 210, W. N. 452. 
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any case the Bengal Tenancy Act applies to 
the tenancy though created before the 
passing of that Act. 


I have now dealt with the arfuments based 
on the terms of the patta. So far from the 
terms thereof negativying the statutory pre- 
sumption, I think the patta is only consistent 
with the interest granted thereby being a 
tenure. 

In that view of the case the body of evi- 
dence that has been given to show the sub- 
sequent corduct of the parties is, I think, in- 
admissible. The rule, as I understand it, is 
that evidence may be given to explain but 
not to contradict documents the meaning of 
which is doubtful and such evidence may 
consist of proof of the mode in which property 
has been held and enjoyed thereunder. But 
where the meaning of the words in the 
document is unambiguous, the subsequent acts 
of the parties are not admissible to construe 
it, whether the document be ancient or modern 
| North Hastern Railway Co. v. Lord Hastings 
($) and Clyde Navigation Trustees vy. Laird 
(10) ]. 

Assuming, however, that there is any 
ambiguity as to the meaning of the patta I 
am unable to agree with the view taken by 
the learned Subordinate Judge that the evi- 
dence of conduct is sufficient to rebut the 
statutory presumption. 


Before proceeding to consider this evi- 
dence I would recall the fact that the plaint- 
iffs-respondents are assigns of a portion only 
of the land comprised in the patta of the 19th 
of Pous 1250. There is no evidence to show 
in what manner the other and larger portion 
of the demised premises has been dealt with, 
The first piece of evidence under this head 
that was dealt with by the learned Subordi- 
nate Judge is the statement made in the 
assignment to the predecessor of the plaintiff. 
The learned Judge was so greatly impressed 
by this piece of evidence that he stated that 
any doubt he might haye had was completely 
removed byit. But, after all, these statements 
sre not evidence against the appellant: he 
was no party to the document in which these 
statements were made and it is not shown 
that they were ever brought to his notice. 


(9) (1900) A. C. 260; 69 L. J, Ch. 626; 82 L, T, 
429; 16 T. L. R. 325, 
(10) (1883) 8 App. Cas. 658. 4 


r 


of supporting tbe respondents’ 
. I think, opposed .to it. 
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with the view of the learned Judge as to the 
effect of these statements, if admissible. 
Thay have noto my mind the -effect that 
the learned Judge considered they have. 
Other documentary evidence under this head 
are the: paitas and kabuliyats granted by 
or executed in favour of the predecessor of 
the respondents. These documents instead 
case are, 
In Exhibits 6 and 
48 which are the plaintiffs-respondents’ 
own exhibits, their predecessor-in-title is 
described as a talukdur and grants leases 
in perpetuity. There is nothing in those 
documents to suggest that he had the 
interest of a raiyat in the land. In the 
majority ‘of the pattas filed by the appel- 
lants (Exhibits El. to E21) the predeces- 
sors of the respondents are described as 
talukdars and in none of such Exhibits are 
there any words to suggest that the prede- 
cessors had a raiyati interest, 

A similar remark applies to the amalnamas 
(Exhibits C to C 7). 


“The rent receipts which have been filed 
carry the case no further. They are quite 
consistent with the interest of the re- 
spondents being that of tenure- holders. 

The learned Judge was also much impress- 
ed by the effect of the oral evidence. The 
evidence, however, falls far short of establish- 
ing the fact that the respondents are razyats; 
The evidence on behalf of the respondents 
shows that only 150 bighas are in the re- 
spondants’ own cultivationand that some èight 
years before the suit they were cultivating 
about 200 bighas. There is no reliable evi- 
dence that they ever cultivated more. The 
evidence on behalf of the. respondents also 
showed that 1,000 d:ghas or so were being oul» 
tivated by bhagchasis and that there were 
150 tenants in the mouzas. Bhagchasts are 
persons who cultivate land rendering a share 
of the produce to the landlord. They may or 
may not have an interest in the land. They 
are, however, not hired servants” as men- 
tioned in section 5, sub-section 2, of the Bengal 
Tenancy Act. The learned Judge was also 
much impressed by the fact that tne respond- 
ents had a ch«sghur in one of the mouzas 
where thé labourers stayed and their ploughs 
and cattle were kept. If, however, ‘the re- 
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ploughs and cattle would be required for that’ 
purpose and unless the respondents or’ their 
families cultivate the land, labourers would 
also be necessary. In these circumstances 
the fact that the respondents have erected a 
shed, hut or some similar structure to protect 
their implements of husbandry and cattle 
from the. weather and to afford their labourers. 
a place to sleep in, seems to mea fact of no 
evidentiary value at all. 


The cases decided in this Court show that. 
it is possible for a person to bea tenure- 
holder, although a part of the land in his 
occupation is cultivated by himself and was 
intended to be cultivated by himself [ Bibhu- 
dendra Mansingh v. Debendra Nath Das (3)]. 
The conclusion I come to on this oral evi- 
dence is that, even if admissible, it in no way 
rebuts the presumption that the respondents 
are tenure-holders. Finally the learned Judge 
held that it was not open to the appellant 
to contest the fact that the respondents 
had a raiyati interest owing to certain pro- 
ceedings under Regulation VII of 
1822 held in the year 1877. Inthe year 
1877 settlement proceedings under Regula- 
tion VII of 1222 were held for the purpose 
of settling the amount of land revenue 
payable. to the Government. The tenants 
were not bound to pay the enhanced rents 
appearing in the settlement records, unless 
they signed the jamabandit to show their 
assent to the enhancement. The effect of 
this Regulation may be gathered from the 
decision in the case of Akshaya Kumar Dutt 

y. Shama Charan Patitanda (11). 


‘The learned Counsel for the respondénts 
has argued that the Settlement Officer had, 
under section 14 of the Regulatior, jurisdia- 
tion to decide the status of the predecessor 
of the respondents and that as such pre- 
decessor is entered in the settlement record 
as araiyat, that entry is binding on the, 
appellant. It has to be remembered that. 
at the time of the settlement, Bholanath 
Nund was the person who held directly 
from the Government and the settlement was 
directed with a view to assess the amount 
payable to the Government. 

Now the first clause of sestion 14 
of the Regulation provides that Collectors, 
making or revising settlements in cases in 


spondents are cultivating 150 bigkas or so, * (11) 160. 566; 8 Ind. Deo. (x. 8.) 387, 
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which any dispute may exist in regard 
to the nature of the tenure of any 
person occupying the soil, shall be com- 
petent to declare in an official proceeding 
to be incorporated in the robekarz of settle- 
ment the nature and extent of the interest 
actually possessed by such occupant. In 
*the present case it is clear that there was 
no dispute as mentioned in the section, nor 
was there any official proceedings incorporated 
in the robekart of settlement. The appel- 
lant is not, therefore, precluded from going 
behind the entry in the settlement papers 
stating that the predecessor of the respondents 
was a rawat, The report of the Sub-Deputy 
Collector reported that the person who had 
cleared portions of the land then brought 
under cultivation should be given rights of 
occupancy. His report is Exhibit 12, I 
may notice in passing that several of the 
Exhibits filed in the suit from the settle- 
ment proceedings have nothing to do with 
the jalpat lands but refer to the Naruamutha 
Estate of which the galpat lands origi- 
nally formed part. Now the Sub-Deputy 
Collector had in view, when he made his 
report Exhibit 12, paragraph 11), that the 
tenants who had cleared the jungles at their 
own expense should not be liable to be 
ejected. He further states in his report 
that on the expiry of that settlement, «hich 
in fact has now happened, if Bholanath 
Nund or his representatives (do not) agree 
to pay proper rates at the fresh re-settlement, 
settlement will be made with them”, and he 
adds, “It will be good if the raiyats be made 
oc@upansy rvazyats on such terms.” This 
report was accepted by the Board of Revenue. 
Itis difficult to understand how, whilst Bhola- 
nath Nund was the zjaradar, the Sub-Deputy 
Collector could fix the status of his tenants, 
The object he had in view is quite clear, 
namely, to prevent Bholanath evicting the 
persons who had cleared the jungles at their 
own expense. It is equally clear that he 
never intended to prejudice the right of the 
Government to a proper assessment of 
the amount payable to them being 
made at a future settlement. The 
case of the respondents is that Bhola- 
nath having now dropped out the Govern- 
ment “can receive only rent enhanced on the 
footing that the respondents are occupancy 
yatyats.’ The Sub-Deputy. Collector clearly 
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had in view the protection of the persons he 
described as ratyats against eviction. The 
respondents have this as their tenure js a 
permanent one. The settlement proceedéngs 
in 1877 donot show that the Sub-Deputy 
Collector ever called for or inspected the 
patta that had been granted to Bholanath 
Nund, and too much stress must not be placed’ 
on the facts that the predecessor of the re- 
spondents is described in the settlement 
papers as a ratyat. Moreover, too much 
stress must not be placed on the use of 
the word “raiyat” as used in the settlement 
papers. The sharp distinction that now 
exists was not so well reeognised at that 
date as it has been since the passing of the 
Bengal Tenancy Act. 

In my opinion the entry of the predeces- 
sors of the respondents in the settlement 
records of 1877 is not sufficient to rebut the 
statutory presumption that the respondents 
are tenure-holders. The lease to their pre- 
decessors was clearly one, I think, of a tenure. 
No one has up to the present heard of a 
raiyati interest in between 6,000 to 7,000 
bighas of land. 

I am unable to agree with the finding of 
the learned Suberdinate Judge that the 
respondents are raiyats with a right of occu- 
pancy. On the contrary I am satisfied on 
the evidence that the respondents are tenure- 
holders. 

One other point remaing to he dealt with. 
The respondents say that in any case ihe 
Court ought to settle a fair rent for ihe 
holding. But without going into the ques- 
tion that under the Act the entry of the 
status of the respondents inthe Record of 
Rights baving been.found to be correct, the 
Court has no jurisdiction in this case to 
settle a fair rent, it is sufficient to say that 
there is no evidence onthe record in this 
suit to show that the rent is not fair and 
equitable. 

In the result the present appeals must be 
allowed “and the suits dismissed. The re- 
spondents must pay- to the appellant his costs 
both in this Court and the Court below. 

We assess the hearing fee at Rs. 160 in 
Appeal No. 376 and at Rs. 120 in Apyeal 
No. 888. 

Ternon, J.—In these three appeals, I agree 
with my learned brother, but as the questions 
raised are of some importance I think it 
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desirable to indicate very briefly the train 
of reasoning by which I arrive at the same 
conclasion. 

On the maim questions of law that have 
been raissd [ am satisfied that the Bangal 
Tenancy Act, 1835, intended ta regulate the 
relations of the various elasses of the agri- 
sultural community applies and was intend- 
ed to apply to tenancies in respect of agri- 
cultural land, whether created before or after 
the passing of the Act. It follows that the 
definition and the presumption to be found 
in section 5 are applirable in the present 
case. It is also, in my opinion, clear that 
we oan disturb the rent settled, even if we 
were disposed to do so, only if the plaintiffs 
suscead in showing under section 104H (3) ʻe) 
that in the Record of Rights their status has 
been wrongly recorded. 


In deciding the question of status we 
have first to examine the lease or grant 
creating the tenancy. In this lease (Exhibit 
3) it is clearly provided that the grantee 
shall bring the lands under sultivation by 
establishing tenants thereon. It follows that 
the tenancy thereby created is a tenure and 
the fact that if is open to the tenant 
to cultivate by himself, and that he 
has in fact reserved for his own cultiva- 
tion or by way of a home farm some portions 
of the lands demised, does not mililate 
against this conclusion, which is further sup- 
ported by the considerations noticed by my 
learned brother. 

On the assumption that the terms of the 
leass are not free from ambiguity we have 
next to consider the evidence of condact, 
surrounding circumstances and such other 
matters as may throw light on the original 
purpose and intention of this tenancy. 

The area leased ont was 2,192} losal 
corresponding with 3,050 standard bighas. 
Of this 905 local or say 1,800 standard 
bighas were assigned to the predecessor-in- 
interest of the present plaintiffs on the 24th: 
of December 1875, The Racord of Rights 
finally pablished in 1909-10 shows that the 
area as now ascertained is 2,600 bighas. 
The plaint shows thatthe lands have been 
measured as lying in four mouzas -Bhag 
Chauli, Parihara, Panchberia and Chota Sijna. 
Exhibits 9,10 and 11, being the settlement 
statements of the three mouzas first named, 
and paragraph 4 of the plaint show that in 
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Chota Sijna there are roughly 200 bighas, and 
that in the other three there are 2,400 bighas 
of which some 1,200 bighas are in possession of 
tenants paying rent in cash, some 1,000 bzghas 
in the possession of “bhag” tenants paying 
rents in kind, and only 114 in the immediate 
possession of the plaintiff. In order to in- 


crease their ntj jote area the plaintiffs asserte 


that the persons recorded as “bhag” tenants 
have no interest in the land and are mere 
labourers paid in kind. One of the plaintiffs, 
Raipada, has deposed to the effect, and though 
supported apparently by defendant’s witness 
No. 3 and also by No. 17 Ganga, who hgs 
bhagchasis of his own, is contradicted by 
plaintiffs’ witnesses Nos. 5 and 6, and by 
defendant’s witnesses Nos, 4, 7, 8, 9, Ll and 16, 
The statement that “bhagchasts,” who are 
elsewhere called bhagdars, burgadars, batai- 
dars, or adhzars, are in general mere labourers, 
is contrary to experience and here contrary 
also to the presumption arising under section 
103B of the Bengal Tenancy Act. Further 
in the present case the weight of the oral 
evidence is against the assertion of the plaint» 
iffs, and it is clear that they have no mare 
than 150 bighas in their own ecnitivation, 
The course of conduct that has had this 
result, the kabuliyats and patias (Exhibits 6, 48 
and the E series) in which the plaintiffs or 
their predecessors are described as chakdars, 
lakherajdars and talukdars and create ten- 
ancies in perpetuity, the caste and class of 
the lessee Nityakali, and the area comprised 
in the tenancy all, apart from any presump- 
tion, lead to the conclusion that the tenancy 
now in question was in its inception a tenyre, 
The evidence adduced to show that after the 
sreation of the tenancy the lessees and their 
assignees cut jungle and erected embank- 
ments at very considerable expense, so far 
from weakening, goes to support the same 
conclusion, for expenditure in such directions 
overa large area ia expected only of cap- 
italists and middlemen. 


lasily, we have to examine the settlement 
proceedings of the year 1875-78 proceedings 
on which the plaintiffs-respondents place 
great reliance. . 

These jalpaz lands were in the possession 
of the Salt Agency, apparently for the pur- 
pose mainly of supplying fuel for the manu- 
facture of salt, and were made over to the 
djand Reyenue Authorities in 1864, They 
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consisted partly of “Mal” or revenue pay- 
ing lands taken from the temporarily settled 
Estate Majuamutba and partly of resumed 
lakheraj within the ambit of that Estate in 
Pergana Naruamutha. On the 13th of May 
1872, the Revenue Authorities made au 
jara or farming settlement with one Bhola- 
math Nund of the 140 (now 139) mahals or 
mauzas then and now known asthe “Sadar 
Mahal” Jalpai. At the survey in 1875 he or 
his lessees were found in possession not 
merely of “Sadar Mahal” lands but also of 
resumed ‘“khurda lakherai” (i. e„ parcel not 
exceeding 100 béghas in area) and “Mal” 
or revenue paying Jalpai lands The result 
was that the lands held by the prede- 
cessor of the plaintiffs were distributed 
over 3 “Toujis”, d. e over 3 Estates entered 
underseparate numbers inthe revenueroll, and 
in Appeal No. 447 we are concerned with the 
‘Sadar Mahal’ Jalpai, in Appeal No 376 with 
the “Khurda Lakheraj” Jalpai, and in 
Appeal No. 383 with the “Mal Jalpai” lands. 
The settlement proceedings of 1875-78 were 
under Regulation VII of 1822, and in so far 
as the “Mal” and “Khurda” Jalpai lands 
were concerned one Radhika Prasanna 
Chandra, the then malik of the “Mal Jalpai” 
Mahal, which bad heen sold for arrears of 
revenue, wasjrecognised as having a pre- 
ferential claim to settlement. In respect of 
the “Sadar Mahal” Jalpai Mahal, the settle- 
ment with Bholanath Nund which continued 
up to September 1877, was renewed on an 
enbanced revenue based on the assets ascer- 
tained by the Settlement Officers with effect 
fromethe beginning of the Amid year 1285 
(September 1877) to the close of the Amld 
year 1306 (September 1899). 


Regarding the “Sadar Mahal” ` lands we 
have two reports by the Sub- Deputy Collector 
who acted as Settlement Officer, namely, Ex- 
habits 12 and 35, which apparently 
superseded the former. The Board of Re- 
yenne’s sanction to the settlement ut the 
increased reyenue with Bholanath Nund is 
conveyed under date 15th March 1878 in 
Exhibit 33, while Exhibits 34 and 86 are 
intermediate letters. 

Exhibit 8 is the settlement report regard- 
ing the Khurda Lakheraj lands, and the 
Board’s approval of the proceedings and of 
the cettlement with Radhika Prasanna 
Chandra is conyeyed in Bxhibit 42 dated 13th 
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April 1878, Exhibits 32, 39, 40 and 41 are 
letters between the Commissioner and the 
Board, and Exhibit 37 is ¢he stategent 
showing how the net revenue was arrived at. 

Regarding the “Mal Jalpai” lands we have 
the settlement report Exhibit 14 and a letter 
Exhibit 32 from the Settlement Officer to the 
Commissioner but no futher proceeding. 

Exhibits 13 and 31, we should observe, refer 
to the main Estate Majuamutha with which 
on restoration to the Revenue Authorities in 
1864, the Jalpia lands, whether Mal or 
resumed Lakheraj, were not amalgamated. 

Khatians or jamabandis of the years 1576 
and 3877, that is, prepared in the course of 
the settlement proceedings, have also been 
put in evidence. They are Exhibits 15, 15 (a), 
17, 20, 21, 28, 30 and G to G (16) and refer 
to most, if not all, of the nine mouzas in which 
the lands were then measured, 


The Exhibits (other than 13 and 31 to 
which we have referred) make it clear that 
the Settlement Officers and the Revenue 
Authorities of that time regarded the so-called 
“chakdar” tenants (of whom the predecessor 
of the plaintiffs was one) as being in the 
position of ratyaés Indeed in Exhibit 42 
regarding the Khurda Lakheraj Jalpai the 
Board accepts the proposal of the Commis- 
sioner “to concede rights of occupancy to 
those rayate who have cleared jungle and 
brought lands under cultivation and that 
similar rights be offered to those who may 
hereafter reclaim jungle and waste.” But 
this cannot be said to be the determination of 
the status of any individual tenant, and in 
fact no action was taken under section 10 or 
section 14 of the Regulation or on the resom- 
mendation of the Settlement Officer made in 
Exhibits 8, 12 and 14, apparently on the 
basis of the provisions of the second clause of 
section 9, that pattas or kabulcyats should be 
exchanged on terms to be sanctioned by 
higher authority. In fact the only document 
produced by the plaintiffs is a document 
handed to Panchanan Barik by the Settle. 
ment Officer is Exhibit 2, a copy of the jama- 
bandi showing the areas of each of tbe three 
classes of Jalpai held by him in nine mouzas 
and the recorded rent which by the signa- 
ture on the original he had agreed to pay. 
In Exhibit 2, Panchanan is described as a 
“Jotedar”, a term which does not serye to 
define the nature or conditions of his tenancy, 
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But even if we were to assume that the 
Board .of Revenue determined that this 
particular tenant holding at that time 2,960 
bighas with an assessable area of 2,730 bighas 
anda rent of Rs. 2 053 should be regarded 
and treated as a ramat with a right of 
occupancy, this would not, in our opinion, ad- 
vance the case of the plaintiffs. The 
status of a tenant is to be determined not so 
much by reference to the Revenue Regula- 
tions as by reference to the Rent Laws. Now 
neither Bengal Act VIII of 1869, nor the 
law previously in force, Act X of 1859, con- 
tained any definition of the class of tenants 
to be designated “ratyats” and the use in 
section 6 of each of the said Acts of the 
words ‘every raiyat who should have cul- 
tivated or held land” led to uncertainty and 
confusion. In the result superior tenants 
intermediate between “the proprietors and. 
the cultivators’ were not infrequently con- 
sidered to be or were ‘spoken of loosely 


as ratyats. Whether the present plaintiffs or 
their predecessor ‘were “ratyats,’ “under- 
tenants” or intermediate tenants” was a 


question which the Board apparently did 
not consider and possibly for its determina- 
tion had not the necessary materials. 


But even if we assume that the Board 
did determine thatthe plaintiffs’ predecessor 
was a raiyat within the meaning of 
section 6 of Act VIII of. 1869, the, Board 
did not thereby determine that they were 
ratyats within the definition to be found in 
section 5 of the Bengal Tenancy. Act. It 
is this Act which now governs the ten- 
ancy now in question, and there is, there- 
fore, nothing in the opinion or, decision of 
the Board, expressed or arrived at in 1878, 
to preclude the Seeretary of State from con- 
tending that the plaintiffs are tenure-holders 
or to rebut the presumption arising under 
section 5, 

It is suggested that section 19 of the 
Act should prevent our treating the plaintiffs 
as tenure-holders, but we are not of that 
opinion. That section,-in our opinion, san 
refer only to persons who being ratyats 
-within the definition to be found in section 
b had acquired a right of occupancy prior 
to the passing of the Act. No injustice 
results, as has been suggested, to the plaint- 
eiffs, for though not classed as razvyais with 
rights of occupancy, they have been recorded 
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as permanent tenure-holders with, therefore, 
equally permanent interests in the land. 

For these reasons I hold that the plaint- 
iffs-respondents are tenure-holders and 
agree in the order proposed by my learned 
brother. 

Appeals allowed. 


ALLAHABAD HIGH COURT. 
Civiu Reviston No. 101 or 1916. . 
November 24, 1916. 
Present:—Mr. Justice Piggott and 
Mr, Justice Walsh. 
Musammat INDBI— APPLICANT 
versus 


BALKISHEN-—Opposits Party. 

_ Civil Procedure Code (Act V of 1908), 0. XXXIII, 
rr. 5, 15, s. 116—Pauper, refusal to allow applicant to 
sue us—Application, rejection of, whether operates as bar 
te ordinary suit——Res judicata—Revision, whether lies, 

No revision lics against an order rejecting an appli- 
vation for leave to sue in forma pauperis. But such 
an order does not deprive the applicant of any right 
he may still have to bring a suit in the ordinary 
manner, 


Civil revision against the order of the 
Subordinate Judge, Muttra, dated the 17th 
March 1916. 

_ Me, Narain Prasad Asthana, for the Appli- 
gant. 

5 Mr. Nehal Chand, for the Opposite Party. 


JUDGMENT.—This is an application in 
revision against an order by the Subordinate 
Judge of Muttra rejecting an appligation 
for leave to sue in forma pauperis, A 
preliminary objestion was taken to the 
effect that an order of this nature is one 
which cannot be held to have desided 
the case, and, therefore, should not be 
treated as open to the revisional jurisdic- 
tion of this Court. It would seem that 
the authorities of this Court are conflicting 
on the point. We have, however, heard 
the application on the merits. We are 
of opinion that the learned Subordinate 
Judge acted well within his jurisdiegion 
in taking into consideration the matters 
set forth in his order refusing to grant 
the present application. We are not 
prepared to say that the order is open ~ 
to interference under the revisional jurisdic- 


Vol. XXXIX] 
RAM PROTAP MARWARI UV. JHOOMAK'JHA. 


tion of this Court. This application, there- 
fore, fails and we dismiss it with costs. 

We might add, what is fairly obvious, 
that this order does not deprive the 
applicant of any right she still has to 
bring a suit, although two Courts have 
decided against her on the merits, and to 
show that the view taken by the Sub- 
ordinate Judge is wrong. If it is wrong, 
we must not be understood to have decided 
affirmatively that any suit which might 
now be brought, otherwise than as a pauper, 
by this applicant would be barred by the 
rife of res judicata, WE 
; Application dismissed. - 


. PATNA HIGH COURT. - 
. APPEAL FROM APPELLATE Decree No. 2147 
or 1917. 
March 2, 1917. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
RAM PROTAP MARW ARI—APPELLANT 
VYOrsus 
JHOOMAK JHA AND OTHERS — RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 167— 
Annulment of encumbrance—Petition—Court, proper 
~-Collector—-Evidence Act (I of 1872), s. 114 (e)—Pre- 
sumption. , 

All that is required by section 167 of the Bengal 
Teuancy Actis that an application for annulment of 
an encumbrance should be made tothe Collector of 
tho Dé&strict. The fact that a petition so presented 
is made over toa Deputy Collector, who issues the 
necessary notice, docs not invalidate the proceedings 
provided the latter officer acts on behalf of the 
Collector. [p. 948, col. 2; p. 944, col. 1.] 

Mohabut Singh v. Umahil Fatima, 28 O. 66, Girish 
Chandra Guha v, Khagendra Nath, 9Ind.Cas. 1001; 
16 C. W. N. 64,13 C0. L. J. 613; Ramdhon Dey v. 
Qurja Narain Mukhopadhya, 2 C. L. J. 99, referred to. 

Per Jwala Prasad, J.—Under section 114 (e) of the 
Evidence Act it must be presumed, until the contrary 
is shown, that all acts done in connection with section 


167 were done in accordance with law and were 
valid. [p. 944, col. 1.] 


~ Appealfrom the desision of the Subordinate 
Judge, Monghyr, dated the 30th June 1915. 
Mr. Purnendu Narayan Singh, for the 
Appellant. 
Messrs. R. L. Dutt and Amir Hassan, for 
‘the Respondent, 
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. JUDGMENT. 
Roe, J.—The point for decision in this 
case is whether an encumbrance has been 
annulled in accordance with the provisions 
of section 167 in the following circum- 
stances:— 


The land im suit is situated in the 
district of Monghyr. At the time when 
the decree-hulder-respondent wished to 


annul the encumbrance in question, the 
practice was for petitions addressed to the 
Magistrate and Collector of the District 
respectively to be placed in two boxes. 
These two boxes were under the orders 
of the Collector opened each day by the 
Joint Magistrate, who was directed to 
initial them and hand over to the peshkar. 
In accordance with these orders the Joint 
Magistrate of the district took the petition 
made under section 167, initialled it and 
wrote on it “To Tenancy Act Deputy 
Collector.” The Tenancy Act Deputy Col- 
lector thereupon saw that the necessary 


notices were issued and signed the final 
result of the proceedings as for the 
Collector. The learned Subordinate Judge 


has held that this was a valid annulment. 

We are asked in appeal to say that the 
only person who can order the issue of 
a notice under section 167 would be the 
Collector by his own hand or by some 
officer appointed by the Local Government 
to exercise the powers of a Collector under 
the Bengal Tenancy Act in the district 
of Monghyr. With this view I am not 
in agreement, nor am I able to find any 
authority for the proposition stated, The 
eases of Mohabué Singh v. Umahil Fatima 
(1), Girish Ohandra Guha v. Khagendra 
Nath (2) are authorities only for the 
proposition that a petition for annulment 
of an encumbrance must be Sled in the 
Court of the Collector and not in the 
Court of a Deputy Collector or the Sub- 
Divisional Officer. 

It is obvious from the history of the 
case that the petition in this case was 
filed in the Court of the Collector of the 
District of Monghyr. The view taken in 
Ramdhon Dey v. Surja Narain Mukhopadhya 


(3) and Girish Chandra Guha v. Khagendra 
(1) 28 ©, 66. 
(2) 9 Ind. Cas. 1001; 16 0. W. N, 6413 O. L. J, 


613. . 
* (3) 20.1. J. 99. 
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Nath (2) was that before saying that the 
notices were not properly served the Court 
would have eto hold that the Deputy 
Collector acted in excess of the powers 
conferred upon him. The mere circumstance 
that the notice was signed by the Deputy 
Collector would not invalidate it if he 
acted on behalf of the. Collector. It is 
quite clear that the Joint Magistrate had 
power to distribute on behalf of the 
Collector the petitions found in the box 
set aside for petitions addressed to the 
Collector. The fact that there was an 
officer in the district who was known by 
the title of Tenansy Act Deputy Collector 
is sufficient guarantee that the Collector 
had authorised him to act on his behalf 
in matters of a rontine nature, such as 
the issue of notices prescribed by law. I 
would hold that the encumbrance in this 
ease has been properly annulled. The 
appeal should be dismissed with costs. 

Jwana Prasap, J.—The application for 
annulment of the encumbrance was appa- 
rently made to the Collector of the District. 
That is all that is required by section 
167 for annulment of encumbrances, The 
fact that the notice was issued by the 
Tenancy Act Deputy Collector will not 
invalidate the proceedings taken under 
section 167. It must be presumed, until 
the contrary is shown, that all the acts 
done in connection with section 167 were 
done in accordance with law and procedure 
and were valid under section 114 (e), 
Evidence Act. 
should be dismissed. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

Civin’ MISCELLANEOUS APPLICATION No, 23 
cF 1916. 

January 24, 1917. 
Present:—Mr, Pratt, J. O. 
In the matter of Apptivation BY BIBI SARAN 
UNDER GUARDIANS AND Warps Act, VIII 


or 1290. 

Civil Procedure Code (Act F of 1908), O. XXVI— 
Examination of witness on tnterrogatories—Cross- 
interrogatories, right to obtain coptes of—Rules and 

* Practice of Court of Judicial Commissioner of Sind, 
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In the matter of APPLICATION BY BIBI SARAN, 


I agree that the appeal 
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ABUL HASAN V, MAKHDUM BAKHSH. 


There is nothing in the Rules or Practice of the 
Court of the Judicial Commissioner of Sind prohibit- 
ing the granting of copies of cross-interrogatories 
to the opposite party befora the issue ofa com- 
mission for the examination of a witness, and it is 
reasonable that each side should know the questions 
the othor proposes to put. 


Application by the opponent for 
of the cross-interrogatories, Š 
Mr. Fatehchand Assudomal, for the Appli- 
cant. ' 
Mr. Isardas Oodharam, for the Opponent. 


JUDGMENT.—Mr. Fatehchand objects 
to copies of the cross-interrogatories being 
granted and states that the practice ‘of 
the Court is not to grant them. There 
is no instance in this Court of copy of 
cross interrogatories being refused, and the 
rules both of the Bombay High Court 
and of the Supreme Court in England 
provide either for re-interrogatories or for 
exchange of interrogatories and _  cross- 
interrogatories. The rules of this Court 
do not prohibit the grant of such sopies, 
and I think it reasonable that each side 
should know the questions the other proposes 
to put. 


=” 


copies 


Application granted. 


ALLAHABAD HIGH COURT. 
Seconp Crvin Arpan No. 1848 or 1915. 
March 14, 1917. 
Present:—Mr. Justice Tudball and 

Mr, Justice Rafique. | 9 
Shak ABUL HASAN AND OTAERS—- 
DeEFENDANTS—-APPELLANTS 
versus 


MAKHDUM BAKHSH AND OTHERS-—- 


PLAINTIFAS— RESPONDENTI, 

Agra Tenaney Act UIT of 1901), s. 79-—-Mortgagee pur- 
chaser of holding taking  possession-—Subsequent 
dispossession by zemindar--Suit for possesssion——Juris- 
diction. 

A mortgagee of a holding sold it in execution of 
his decree on the mortgage and purchasod it him- 
self, the zemindar of the holding being made a party 
to the execution procecdings, The mortgagee pur- 
chaser took possession of the holding bat his Muta- 
tion of name was successfully resisted by the 
zemindar. Three years after this the mortgagee 
purchaser sued for possession of the holding: 

Held, that the mortgagee purchaser wasa tenant 
ejected by the zemindar otherwise than in due course 
of law and that, therefore, the suit being one to 
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which section 79 of the Agra Tonancy Act applied 
was not cognizable by the Civil Court. [p. 946, col, 1.] 


Second appeal against the decision of the 
Additional Subordinate Judge, Jaunpore, 
dated the 30th June 1915. 

Dr. S. M. Sulaiman, for the Appellants. 

Messrs. 9, A. Haidar and Iqbal Ahmad, 
for the Respondents, 

* JUDGMENT.—tThe facts of the case out 
of which this appeal has arisen are clear 
and undenied. One Girdhari was the owner 
of a fixed rate tenancy consisting of four 
plots of land. He hypothecated those plots 
of land to the predecessor-in-title of the 
present plaintiffs, who are the respondents 
before us. Girdhari died leaving a widow. 
The zemindar obtained a decree against the 
widow for arrears of rent. Then the mort- 
gagees tendered and actually deposited the 
decretal amount. It was not accepted and 
the widow was ejected from the land in 
execution of the decree. The mortgagees 
thereupon brought a snit to recover their 
money by enforcement of the mortgage, 
and the zemindar was madea party to the 
suit. He contested the claim hut the claim 
was decreed and the Court directed the 
sale of the fixed rate tenure, when the pro- 
perty was put up for sale, the zemindar appear- 
ed and filed an objection, stating that the 
fixed rate tenure no longer existed, that there 
was merely a non-occupancy: tenancy and 
the land should ba sold as such, His 
objection was disallowed but a note of his 
objection was made on the sale proclamation, 
The fixed rate tenure was put up for sale 
and was purchased by the mortgagees them- 
selvese They -then applied to the Civil 
Court for formal delivery of possession and 
on the 18th of March 1910, they were 
formally placed in possession of the land 
as against the zemindar and the other de- 
fendants in the civil suit. On the 16th 
of April 1910, they applied | to the Revenue 
Court for aa tition of names, alleging that 
they were in possession. The zemiadar 
objected and the Revenue Court refused 
to enter their names at all. For three 
ears the mortgagees, that is to say, the 
‘plaintifis-respondénts in the present case, did 
‘nothing. They then brought the present 
suit for possession of the fixed rate tenure, 
giving the numbers and areas of the four 
plots in dispata. In paragraph 3 of their 
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plaint they say, “subsequent to the eject- 
ment proceedings the ancestor of the plaint- 
iffs brought a suit for enforcement of the 
hypothecation lien; and in thg said suit, 
both Musammat Sumari and Shah ali Haetin 
were impleaded. Furthermore, notwith- 
standing an objeation taken by Shah Ali 
Husain aforesaid, the claim was decreed 
in the Court of first instance and in the 
Appellate Court, and the decree was made 
final. Then execution of the decree for 
sale.of the property in dispute was taken 
out, as against Musammat Sumari and Shah 
Ali Husain. Shah Ali Husain took an 
objection to the effect that the property 
sought to be sold, was not saleable, inas- 
much as the nature of the tenure was that 
of a non-occupancy holding. The objection 
was disallowed and an order wis passed 
directing the sale of. the lands in dispute. 
Then the aforesaid plots of land were sold 
and the plaintiffs purchased the same, and 
thereafter, they (the. plaintiffs) duly obtained 
delivery of possession on the 18th March 
1910.” In paragraph 4 they say ‘subsequent 
to their obtaining the delivery of possession, 
the plaintiffs presented tothe Revenue Court 
an application for the entry of their names, 
but their application was disallowed.” In 
paragraph 9 they say notwithstanding that 
the plaintiffs obtained delivery of possession, 
defendants Nos. I to 4 deny the right of 
the plaintiffs as austion-purchasers and are 
in possession of the property in dispute, 
although they have no right of possession 
as against the plaintiffs.’ in paragraph 7 
they ‘state: “The cause ofaction for this 
suit accrued on the 18th March 1910, the 
date on. which possession was delivared to 
the plaintiffs within the local limits of the 
jurisdiction of this | Court. ” In paragraph 
8 (a) they state: “A decree for possession 
of the lands specified at the foot and of the 
value of Rs. 580 may be passed in their favour 
as against the defendants.” 


This suit has been desreed in both the 
Courts below. The plea was taken in both 
Courts that the suit was a suit by a tenant 
for recovery of possession of his holding 
and was one of a nature contemplated by 
section 79 of the Tenancy Act and as such 
was only cognizable by the Revenue Court. 
The Courts balow relying on a decision of this 
Court in . CGollestor of Banares v, 

| | 
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Das (1) held that the Civil Court had juris- 
diction and decreed the claim. “The defend- 
ants appeal and the first point taken is that 
tle suit is fot cognizable by a Civil Court 
at all, and that the ruling mentioned above 
does not apply to the facts of the present 
case. .In our opinion this contention has 
considerable force. The case mentioned above 
“was one in which the plaintiff, although he 
had acquired the tenure, never obtained 
possession constructively, or otherwise. When 
he went to take possession he was resisted. 
In the present case there was no resistance. 
The ejectment of the -opposite party was 
carried out according to law and the plaintiffs 

were put into possession. Paragraphs 3, 4 
and 5 of the plaint clearly allege that the 
plaintiffs did obtain possession. In their 
‘application of the 16th of April 1910 for 
` mutation of names, the plaintiffa again 
alleged that they had been in. possession 
‘from the 18th of March up to the date of 
their application. “The bare fact that the 
zemindar subsequently refused to allow them 
to cultivate the land does not alter the fact 
that the plaintiffs having acquired a fixed 


rate tenure, did obtain formal delivery of . 


possession as against the zemindars. They, 
therefore, are tenants who have been ejected 
by the zemindar otherwise than i in due course 
of law, and this is a suit’ for ` recovery of 
possession of the holding which ie one to 
which: section 79 of the Tenancy Act clearly 
applies and the suit was one which was not 
cognizable by a Ciyil Court at all. The 
appeal must prevail. The decrees of the 
Courts below will be set aside and the suit 
will stand dismissed. In view of the cireum- 
stances of the case, we direct that the parties 
bear their own costs throughont the litiga- 
tion. 
Appeal allowed., 


(1) 28 Ind. Cas. 802; 13 A, L J. 329. 
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PATNA HIGH COURT. 
Civin Revision No. 33 oF 1917. 
' April %5, 1917. -- 
Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Jwala Prasad. 3 
MADHUSUDAN SINGH AND ANOTHER— 
APPELLANTS — 
versus < 
KRISHNA PRASAD SINGH awp ANOTHER—— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0.. IX, r. 8,° 
O. XLVI, r. 1-—~Dismissal of suit for non-pr oduction of 
evidence—Dismisaal, whether for default -Remedy— 
Appeal—Review, 

Where a suit is dismissed owing to the plaintiff's 
inability to produce evidence in support of his case, 


the dismissal does not amount to a dismissal under 


Order IX, rule 8 of the Civil Procedure Oode and the 
plaintiff caneither appeal against the order of dis- 
missal or apply for its review. [p. 947, col. 1.] 

Deodsp Singh v. Gopal Singh, 38 Ind. Cas. 58; 1 P. 
L. J. 647, referred to. j 


Civil revision from the order of the District 
Judge, Purulia. 

Mr. Barendra Nath Bese, for the Appellants: 

Mr. Abani Bhusan Mukerji, for the Re- 
spondents. ~ 


JUDGMENT.—This is an application for 
revision of an order of the District Judge 
of Purulia dismissing an appeal against an- 


‘order of the Munsif of Purulia whereby an 


application by. . thè respondents here for 
review of ar ' order passed by the Munsif 


‘dismissing the suit was allowed, It appears 


that the suit was dismissed on March lOth, 
1915. The plaintiffs appealed but the 
District Judge dismissed the appeal as he 
was of opinion that the order of the 
Munsif was an order dismissing the suit - 
for default under Order IX, rule § The 
_ plaintiffs, after the order of the District 
Judge, applied to the. Munsif for review of 
his order dismissing ‘the suit, That appli- 
cation | -was allowed and, as already stated, 
an appeal against this order has been dis- - 
missed by the District Judge. 

It is contended here, on the ahan of 
a decision of Sharfuddin and Roe, JJ., in 
the case of Deodip Singh v. Gopal Singh (1) 
that the plaintiffs were not entitled to 
apply for reviow but that they should 
have, applied under Order IX, rule "9 to 
have the order dismissing the suit set 
aside. In my opinion the first order of 


" (1) 88 Ind. Cas, 68; 1 P. L. J. 541. 
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the Mnunsif dismissing the suit was not an 
order under Order IX, rule 8. The sait 
was dismissed because the plaintiffs were 
not In a position to produce evidence in 
support of their case. Sitting here in 
revision I do not think that weare bound 
to give any further effect to the first order 
of the District Judge than it now has. In 
emy opinion inasmuch as the order dismissing 
the suit was not an order under Order IX, 
rule 8, it was open to the plaintiffs either 
to appeal against that order or to apply 
for a review of it. Their attempt to 
appeal against it has failed; “but there 
appears to be no reason why they should 
not apply for review of the order. They 
did apply for a review of the order and 
that application has been allowed and the 
suit is now to be heard on its merits - Under 
these circumstances I do not feel called upon 
to interfere with the order of .the District 
Judge affirming the order granting the 
review. 

I would dismiss this application but would 
make rio order as to costs. 

Application dismissed. 


" . ALLAHABAD HIGH COURT. 
Second Cryin Arrear No. #0 or 1917. 
. April 26,.1917, 
Present:—Justice Sir P, C. Banerjee, Kr. 
_ HEMRAJ AND OTHERS — APPALLANTS 
$ versus 
Musammat BIBI KUAR—Rusponpent™ 

Civil Procedure Code (Act V of 1908), O. ALI, r. 22, 
cl, (4)—Appeal withdrawn-——Cross-objections, whe- 
ther can be filed, 

The pendency of an appeal is a condition pre- 
cedent to the filing of cross-objections [p. 948, ‘col. 1] 
_ Therefore, where an appeal has ceased to be a pend. 

sing appeal, having already been dismissed, cross- 
objections cannot be filed against the decree appealed 
from. [p. 948, col. 1.] 

Second appeal against the decree of the 
District Judge, Bareilly, dated the 23rd 
August 1916, dismissing the cross-objec- 
tions of the present appellants. 


FACTS.—One Bibi Kuar appealed against 
Hem Raj in the Court of the District Judge 
from the judgment of an Assistant Collector 
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to Hem Raj who filed croas-objestions within 
time but before they were filed Bibi Kuar 
withdrew her appeal and the District Judge 
dismissed it that very day. The cross-objec- 
tions camé on for hearing but the Diftrict 
Judge refused to enter into the merits and 
dismissed the cross-objections holding that 
they could not be entertained as there was’ 
no appeal pending. 
Hem Raj appealed. 


Mr. Bhagwati Shanker, fur the Appellants. 
—Under Order XLI, rule 22, Code of Civil 
Procedure, cross-objections are filed by way 
of appeal and as soon as the Court -below 
issued notice of the appeal the right of the 
respondenttoappeal by way of cross-objections 
was revived and it could not be defeated by 
the subsequent withdrawal of the appeal. 
Order ALI, rule 22, Civil Procedure Code, 
clearly lays down that a withdrawal of the 
appeal will not operate as a bar to the hearing 
of cross-objections. The objections are stamped 
as regular appeals and are accompanied by 
copies of the first Courts judgment and 
decree and are treated as regular appeal. 
There is ro case-law onthe point. In Shankar 
Lal vy. Saruplal (1) the appeal was not 
maintainable still the cross-objections were 
heard and decided. 


JODGMENT.—In my opinion this appeal 
is untenable. The facts are these:—A suit 
was brought in the Court of the Assistant 
Collector which was partly decreed and 
partly dismissed. The defendants filed an 
appeal from the decree on the 25th of July 
1916. On the 17th of August 1916 they 
withdrew the appeal and on the same date 
shows, dis- 
missed; so that on the 17th of Angust 1916 
it ceased to be a pending appeal. On the 
24th of August 1916 the respondent, who 
was the -plaintiff in the original suit, filed 
objections under Order XLI, rule 22, of the 
Code of Civil Procedure. The learned Judge 
refused to hear the objections on the ground . 
that the appeal having already been with- 
drawn before the objections were filed and 
there being no pending appeal, no objections 
could be filed in the case. From this decision 
the present appeal has been filed and the 
fourth paragraph of rule 22, Order XLI, has 
been relied upon. In my opinion the Court 


of Bareilly. Notice of the appeal was issued à (1) 18 Ind, Cas, 19; 344,140; $A, L J, 1297, ° 
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below was right. Under Order XLI, rule 22, 
a respondent may without filing an appeal 
of his own prefer objections in respect of the 
decree of the Court below in an appeal 
filed by the opposite party, and if after the 
filing of such objections the appealis with- 
drawn that will not preclude the Court from 
hearing and deciding upon the objections 
filed by respondent. This is what clause 4 
of rule 22 provides. Cross objections can 
only be filed ina pending, appeal; if there 
is no appeal pending there can be no cross- 
objections in that appeal. The pendency 
of the appeal is a condition precedent to 
the filing of cross-objections, When an 
appeal has ceased to bea pending appeal 
having already been dismissed it is impossible 
to file cross-cbjections in the appeal 
because from the very nature of things there 
is no appeal which is. pending in the Court. 
Of course if after the filing of objections the 
appellant withdraws the appeal that will 
not prevent cross-objections being heard 
according to the provisions of elause 4 of 
rule 22, But thisclause cannot apply where 
there was no appeal pending at all at the time 
when the cross-objections were filed. I 
_ dismiss the appeal, 
Appeal dismissed, 


~- 


MADRAS HIGH COURT. 
Crvic Revision Parimiox No, 1147 or 1916, 
March 13, 1917. 

Present: —Mr. Justice Abdur Rahim. 
AKULA BAKKAYYA, MANAGER of THE 
A. L. J. COMPANY, MANGALAGIRI 
RESPONDENT—PETITIONER 
VETSUS 


ALURI VENKATANARASIMHAM— 


PETITIONER- RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XVI, rr. 
Z,3, O. IX, r. 18—Adjournment—Non-appearance of 
defendant on date of hearing—Pleader, application by, 
for adjournment- to procure proper instructions— 
Appearance of Pleader, whether appearance of defendant 
— Remedy. ; 

On the 16th November the defendant asked for an 
adjournment and the suit was accordingly adjourned 
tothe 197th, it being made clear in the order that no 
further adjournment would be granted. On the 
lih, the defendant himself did not appear and his 
Pleader, who was present, asked for farther time to 
get ‘proper instructions’ but the application of the 


Pleader was refused. On the 19th, the defendatt 
himself appeared with his Pleader and asked for an 
opportunity to cross-examine some witnesses of the 
plaintiff. The prayer was refused because on the 
17th the evidence in the case had been closed and the 
adjournment to the 19th was made merely for a 
statement of the plaintiffs accounts to be filed. 
Judgment was pronounced on the 25th in favour of 
the plaintiff: 


Held, (1) that the appearance of the Pleader on the 
17th was an appearance of the defendant within the 
meaning of rule 3 of Order XVII of the Civil Proce- 
dure -Code and it made no difference that the 
Pleader asked for further time in order to get ‘proper 
instructions,’ Inasmuch as it was not a case in which 
the Pleader had no instructions; [p. 949, col. 1.) 


(2) that the proper remedy of the defendant was 
by way of an appeal against the decree and not by 
an application under rule 13 of Order 1X of the Civil 
Procedure Code, [p. 949, col, 2.] 


Chandramathi Ammal v. Narayanasami Iyer, 5 Ind. 
Cas. 23; 33 M. 241; 19 M, L. J. 760; 7 M, L. T, 369; 
distinguished. 


Naganada Iyer v. Krishnamurti Aiyar, 6 Ind. Cas. 
233; 34 M. 97; (1910) M. W, N. 218; 8 M. L. T. 60; “20 
M, L. J. 585; Penamucha Anandaraju v, Nadimpalli 
Venkataraju, 28 Ind. Cas. 519; 1 L. W. 428; and 
Enatulla v. Jiban Mohan Roy, 28 Ind. Cas. 769; 41 
ah 956; 18 C. W. N. 776; 19 C, L. J. 535, referred 
0. x 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court of Guntur, 
in Civil Miscellaneous Appeal, No. 25 of 
1916, preferred- against that of the Principal 
District Munsif, Guntur, in Miscellaneous 
Petition No. 8534 of 1915, in Original 
Suit No. 645 of 1912, 


Mr. P. Somasundaram, forthe Petitioner. 
Mr. B. Somayya, for the Respondent. 


JUDGMENT.—The question on ¿bis 
petition is whether the decree of tbe 
District Munsif in favour of the plaintiff 
came within the purview of rule 2: or rule 3, 
Order XVII of the Civil Procedure Code. 
The question whether any particular decree 
comes within one or other of these two 
rules is one not free from difficulty ag 


‘there are conflicting rulings on the subject. 


Even supposing that the ruling in Chandra- 
mathi Ammal v. Narayansam? Iyer (1) which 
seems to be in conflict with the decision 
in Naganada Iyer v, Krishnamurti Aiyar (2), 


(1) 5 Ind. Cas, 23; 88 M. 241; 19 M. L. J. 760; 7 
M, L. T. 369. | 
(2) 6 Ind. Cas. 233; 84 M. 97; (1910) M. W. N, 


213; SM. L. T. 60; 20 M. L. J. 535. 
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Penamucha Anandaraju v. Nadimpalli Venkata- 
raju (3) and Enatulla v. Jiban Mohan Roy (4) 
is correct, if seems to me that the facts of 
the present case are distingnishable. The 
suit was instituted in 1912. It is clear 
from the applications and the orders passed 
thereon, that the defendant applied for 
adjournment more than once and was given 
time. Even in 1915, the plaintiff himself was 
examined and cross-examined, and-one docu- 
ment was admitted in evidence as Exhibit I. 
But the erucial dates are in November 
1915. On the 16th November, the defend- 
ant asked for an adjournment and the 
sit was accordingly adjourned to 17th 
and it was made clear in the order that 
no further adjournment would be given. 
On the 17th, the defendant himself did 
not appear and his Pleader who was 
present asked for further time to get 
‘proper instructions. But the appli- 
cation of the Pleader was refused and 
the suit was proceeded with and several 
witnesses of the plaintiff wera examined. 
Then it was adjourned to the 19th. On 
the 19th, the lst defendant himself ap- 
peared and so did his Pleader and he 
wanted an opportunity to cross-examine 
some witnesses of the plaintiff. That 
prayer was refused because on the 17th 
the evidence in the case had been closed 
and the adjournment to the 19th was 
merely for a statement of the plaintiffs’ 
accounts being filed. Judgment was pronounc- 


ed on the 25th in favour of the plaint- 
iff upon the evidence recorded in the 
cafe. In these circumstances it cannot 


be said that the case was decided because 
of the default of appearance of the 
defendant. E think on the 17th the 
defendant did appear with his Pleader. 
To my mind it would make no difference 
if the Pleader asked for further time in 
order to get ‘proper instructions. It is 
not a case in which the Pleader had no 
instructions. The same Pleader appeared 
in the case throughout. It seems to me 
that all that he wanted on the 17th was 
fo get further time. I do not think that 
rule 2 applies to the facts of this case 
and it is, in my opinion, governed by rule 


($) 23 Ind, Cas. 519; 1 L. W. 428. 
(4) 23 Ind. Cas. 769; 41 0,956; 18 O, W, N. 7752 
19 O, L, J, 535, 
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3. In that view the proper remedy of 
the defendant was by way of an appeal 
against the decree and not bY an application 
under rule 13 of Order 1X. The order 
of the District Judge must be set aside 
and the order of the District Munsif re- 
stored with costs here and the Court below. 
Petition all. wed. 
V. R. P. 





PATNA HIGH COURT. 
Letters Patent AppeaL No. 4 or 1917, 
| March 22, 1917. 

Present: —Sir Edward Chamier, Kr, Chief 
Justice and Mr, Justice Sharfuddin. 
MAHBOOB MOMIN—Derenpaxt — 

APPELLANT 
PEN SUS 
BHAGWATI PRASAD-——PLAINTIPE — 


RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 
s. 15 (2)—Civil Procedure Code (Act F of 1908), s. 102 
—~Katihari, suit ta recover—Appeal, second, whether lies, 

A suit to recover katihari 7. e, a tax for homestead 
paid by the followers of certain trades, is a suit of 
the nature cognizable by a Court of Small Causes, 
and a second appeal in such a suit would, therefore, 
be barred by section 102 of the Civil Procedure Code, 
[p. 950, col. 1.1 


Appeal from a decision of Mr. Justice Jwala 
Prasad, dated the 6th December 1916 in 
Second Civil Appeal No. 579 of 1916 report- 
ed as 37 Ind. Cas, 813, 

Mr. Nirsu Narain Sinha, for the Appel- 
lant. 

Messrs. Pugh, Purendra Narain Sishaand 
Murari’ Prasad, for the Respondent. 


JUDGMENT. 


Cuamier, C. J.—This appeal arises out 
of a suit brought by the respondent for 
15 annas lC pies on account of what is 
called katcharz. The appellant is a weaver 
living in a village owned by the respondent 
and by others who were impleaded as pro 
forma defendants. In the Survey and 
Settlement glossary katihari is deseribed as 
a tax on professions and in Mr. Nilmoni“De’s 
Survey and Settlement Guide asa tax for 
homestead paid by followers of certajn profes- 
sions such as weaverr, oil-pressers and gold- 
smiths, It appears that the word ‘trades’ 
would be more appropriate than ‘professiorfs.’ 
The Settlement Record giyes the rent of the 


950 INDIAN OASES, 


KAILASA PANDARAM V., RAMANUJA NAIDU, 


-appellant’s holding and states that the 
land on. which his house in the abadi 
“stands is belagan but there is the following 
note: “Salana katihari bashart karne tana fi 
tana 8-annas.”. This is plainly a tax the amount 
of which depends on the number of looms 
used. The . respondent does not in his 
plaint. wake any claim for rent.. He does 
not even give the number of any plot in 
respect of which the claim is made. He 
says only that traders in the village pay 
katihari at various rates, that the appellant 
is liable to pay so much as katihari and 
that the katihari is entered in the Settlement 
fard rewa). 

The Munsif dismissed the snit holding 
that the claim was for an illegal cess. The 
District Judge agreed that the suit. should be 
dismissed. He was of opinion that the claim 
was not a claim for rent but for a tax ona 
trade and was not recoverable. Mr. Justice 
Jwala Prasad held that the suit was maintain- 
able and remanded the case to the District 
Court to be tried on the facts. 4 

It seems to me to be quite clear that the 
suit is one of the nature cognizable by 
Courts of Small Causes and, therefore, a 
second appeal to this Court was barred 
by section 102 of the . Code of Civil 
Procedure. It may be that there was a Court 
of Small Causes which could and should 
have tried the case. But that matter is 
not before’ us. I would allow this appeal, 
set aside the decision’ of the learned Judge 
of ‘this Court and dismiss the appeal to 

_this Court with costs of both hearings in 

this Court. 
SHARPUDDIN, J.—I agree. 
Appeal allowed. 


+ 


MADRAS HIGH COURT. 
| econp CIVIL MISOELLANKOUS APPEAL No, 24 
< or 1912. 
_ - February 22, 1917, 
Present:—Mr. J KA Oldfield and 
; Mr. Justice Bakewell. 
KAILASA PANDARAM-—Derenpant— 
: APPELLANT 
VEY8UE - 
. RAMANUJA NAIDU AND OTHERS —- 
e.. - »-Pratntrrrs- RESPONDENTS. 
, Limitation Act (IX of 1908), Sch., I, Art. 182—B8tep. 


[1917 


inaid of execution—- Application by person not entitled 
to execute, whether saves limitation. 

An application for execution by an assigriee decree- 
holder whose assignment is found to be invalid, is 
not æ step-in-aid of execution so as to save limitation, 


Vasha Kuthiyakath v. Ashi Kalakath, 5 Ind. Cas. 120 
7 M. L. T. 247, dissented from. 


Appeal against the appellate order of 
the Court of the Subordinate Judge, 
Mayavaram at Kumbakonam, in Appeal 
Saif No. 444 of 1910, preferred against 
that of the Districé Munsif, Valangiman, 
in Execution Petition No. 514 of 1909, 
in Original Suit No, 344 of 1899. s 


FACTS.—Three minors obtained a decree. 
After decree one of them attained majority. 
He assigned the entire decree to a third 
person. The latter applied for recognition 
of his assignment and for exeontion of the 
decree on 6th December 1905. That 
application was dismissed and the assign- 
ment was declared to be invalid as no 
leave of Court was obtained to assign the 
minor’s share. The assignee obtained a 


decree against the minors and in execution 


applied for attachment of the decree assigned 
in his favour in 1909 and relied’ upon his 
application dated 16th December 1905 to 
save limitation, Both the, lower Courts 
allowed exesution to issue. The judgment- 
debtor appealed. 

Mr. P, S. Narayanaswami Aiyar, for Mr. 
0. VY. Ananthakrishna Aiyar, for the Appel- 
lant. 

Mr, A. Krishnaswami Aiyar for, Mr. 
QO. A. Beshagiri Bastri, for the Respond- 
ents, e 


JUDGMENT.—The respondents have 
sought to support the lower Appellate 
Court’s order only as based on the applica- 
tion of Somasundaram Pillai of 6th December 
1905. We cannot treat the order dismissing 
it as‘ one recognizing the validity of 
Somasundaram’s assignment, or in view of 
that order, which became final, assume 
that his assignment was valid. We, 


‘moreover, do not regard it as immaterial 


whether the maker of the application 
relied on as extending time failed to 
obtain recognition of his right and we 
respectfully dissent from Fasha Kuthtyakath 
v. Ashi Kalakath (1), relied on by respond- 


(1) 5 Ind. Cas, 120; 7 M. L. T. 247. 


è 
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ents. Holding that the application ‘of 6th 
December 1905 is not shown to have 
been made by a person entitled to make 
it, we decide that the present petition is 
tut of time. 

We, therefore, allow the appeal against 
appellate order and dismisg Execution 
Petition No. 514 of 1909 with costs through- 
out. 

Appeal allowed; 
Petition dismissed. 


ALLAHABAD HIGH COURT 
First APPEAL From ORDER No. 84 or 1916. 
November 30, 1916. 
Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 
Musammat ISLAM FATIMA anp OTHERS ~ 
PLAINTIF¥S—APPELLANTS 
: VETEUS f 
Z ATNUDDIN——DEFENDANT— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. XLI, x 28, 
applicability of, to Jimal decree based on superseded 
report of Commissioner—Partition suit—Court, duty 
of, in issuing commission. f . 
The provisions of rule 23 of Order XLI of the Civil 
Procedure Code are applicable toa case in which a 
final decree has been passed upon the report of a 
Commissioner who had been superseded and whose 


. report, therefore, could not legally be used as the 
basis of a final decree. ~ 


"In a partition suit when a Court appoints a rela. 
‘tive of one of the parties, or of their Pleaders. to 
act as a Commissioner, it ought to get the consent of 
the Spposite party. 
First appeal from the order of the Addi- 
v tional Subordinate Judge, Moradabad, dated 
the 22nd January 1916. 
Mr. S. A. Haidar, for the Appellants. 
Dr. S. M. Sulaiman, for the Respondent. 
JU DGMENT.—Thisis an appeal against an 
order of remand, by the plaintiffs in 2 suit 
for partition. A preliminary decree had 
been drawn up which defined the rights of 
~ the parties in this way, that each party 
- Was -entitled to a moiety share in the house 
iff question and that the said house should 
be divided. as nearly as might be, into 
two equal parts, which would then be 
„assigned by a final decree to their respective 


owners. | When the question of preparing a 
- final des 


PR + 
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first instance issued first one commission 
and then another, and eventually passed a 
final decree on the basis of the commission 
first issued. The lower Appellate Cdéurt 
has held that the commission frst issued 
had in effect been withdrawn and superseded, 
so that it could no longer, appropriately te 
made the basis of a final decree. It is 
objected that under the circumstances the 
lower Appellate Court was not entitled to 
remand the ease under Order XLI, rule 23 
of the Code of Civil Procedure, as it could 
not be said that the snit was decided on a 
preliminary point. It is, no doubt, a little 
difficult to apply the provisions of Order XLT, 
rule 23, to the oase of an appeal from a 
final decree, where there has already been a 
prehiminary decree. We must, however, 
either hold that the provisions of this rule 
are not applicable at all in such a case, or 
that they must be used so far as they 
appear to be reasonably applicable. Wa 
think that the present is a case which shows 
the latter view to be correct. If the lower 
Appellate Court was right in holding that 
the final deoree had been passed upon the 
report of a Commissioner who had beén 
superseded, and whose report could not 
legally be used as the basis of a final decree, 
it ig scarcely possible to see what other course 
the lower Appellate Court could have follow- 
ed than that of sending the case to the Court 
of first instance“to be proceeded with de noro. 
On the question whether the Commissioner 
originally appointed was actually superseded 
by the Court of first instance, or ought to 
have been superseded by that Court, we 
hase examined the record. An objection 
was taken to the Commissioner in question 
almost three weeks before his report was 
submitted, and the objection was to the 
effect that he was a brother of one of the 
Pleaders acting for the plaintiffs. We 
think that when a Court appoints a relative 
of one of the parties, or of their Pleaders, 
to act as a Commissioner in a matter of this 
sort, it certainly ought to get the consent 
of the opposite party. As we read the 
orders passed by the Courts below, it seems 
to us that the lower Appellate Court has 
taken a correct view of these orders, and 
that the Court of first instance did really 
supersede the gentleman originally appointed 
to act asa Commissioner and did appéint 
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the Amn of the Court to act instead of 
him. We think the order, of the lower Ap- 
ene Court, was justified in substance and 

* law. We dismiss this appeal with 


mee 
Appeal dismissed, 


PUNJAB CHIEF COURT, 
First Civic Miscentangous Appédn No, 10 
op 1917. 
May I, 1917. 
Present:—Myr. Shah Din; 
Ohief Judge. 
PARTAP SINGH—JupGtient- DERTOR— 
APPELLANT 
versus : 
GURDITTA MAL~-Daorze HOLDER— 
RusPonvenr: 

Civil Procedure Code (Act V of 1908), O. XXI, r. 16 
~ Assignment of decree--Application for execution by 
assignee—Notice of assignment, necessity of. 

An assignee of a decree is bound under the provi- 
sions of Order XXI, rule 16, of the Civil Procedure Code 
to give notice of his app: ‘ication for execution both to 
the assignor and.-the judgment-debtor before the 
execution of the decree can take place. [p. 952, col. 2. ] 
< Where, therefore, an assignee of a decree ippliod for 
execution without giving í: any notice to the assignor 
orto the judynmient-debtor, but it appeared that the 
judgment-debtor’s property was attached at the 
instance of the assignee and that the former appeal- 
ed from this order of attachment impleading the 
assignee as respondent without raising any objection 
as to non-compliance on his part with the proviso to 
Order XXI, rule 16, Civil Procedure Code: 

Held, that under the circumstances the judgment- 
debtor could not be held to have acquiesced in the 
assignment and the assignee was bound to give notice 
to him before suing out execution. [p. 953, col, 1.] 

Kassum Goolam Hussein, v, Dayabhai, Amar si, 12 
Ind. Gas. 547; 36 B. 68; 13 Bom. L. R.1973; followed. 

Harnam Singh v. Hamira Mal, P. L. R. (1960), p. 


157, distinguished, 

Miscellaneous first appeal from the order 
of the Senior Subordinate J udge, Rawal pitidi, 
dated the 9th December 1916, disillowing 


the objector’s objection. 
Bakhshi Tek Chand, for Mr. D, O. Ralli, 


for the Appellant. 
Messrs. Séwa, Ram Singh, avd Shainbu 
Nath Barry, for the Respondents. 
JUDGMENT.—This appeal arises out of 
execution proceedings connected with a decree, 


dated the 7th July 1909, for Rs. 5,787.3- 10- A 


and costs which was passed i in fayour of the 


` = 2 
ad 
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Punjab National Bank, Rawalpindi, against, ` 
Partap Singh and Sant Singh, Several 
points have been taken by the appellant; 
Partap Singh in his written memorandum of 
appeal; but the only question with which it j 18 
necessary to deal at present is whether the 
respondent, who is an assignee of the decree 
from the Punjab National Bank, was bound? 
under the provisions of Order XXI, rule 11, 
Civil Procedure Code, to give notice of his 
application for execution to the Bank and to 
the judgment-debtors before the execution of 
the decree could take place. The lower 
Court has decided that execution of the decree 
can proceed on the application of the assignee 
without his having given the notice required 
by rule 16 aforesaid, inasmuch as the judg- 
ment-débtor Paitap Singh, against whom 
execution has been sued out. had full know- 
ledge of the decrée having been assigned by 
the Bank to the respondent; Gurditta Mal, 
and had acquiesced in the assignment. In 
support of this view the lower Court has 
cited the case of Harnam Singh v. Hamira 
Mal (1).. 

In my opinion thé casé cited i is distinguish. 
able from the present case. ‘There execution, 
of the decree had been fully carried out by 
the attachment and sale of the judgment: , 
debtor’ ë property; thė auction salé was con- 
firmed by the éxecuting Court, and-no objed- 
tion whatever was raised by the judgmeni: 
debtor to the decree being executed at the 
instance of the assignee who had given hii 
no notice under section 232 (a) of the Civil 
Procedure Code of 1882. After the execution 
proceedings had been completed, the julig: 
ment debtor brought a regular suit against 
the auction- purchaser to recovér possdssiori of 
the property sold in execition of the detrès; 
on the ground of certain irregularities in 
publishing dnd odnducting the salé and dlso 
ori the groutid that the person èxëdntink the, 
décree was an assignee of the original decrés- 
holder and that the ndtice required by section 
282 (a); Civil Procédure Cotle; had not beei 
served on the judgmoent-debtor. His suit 
was .disthissed off several grouhds, one of . 
which was that thaomission on the part of 
the assignee “of the decree to give to the 
judgment. debtor the notice reqaired by 
section 232 (a) was not fatal to the title of: 


(1) P. L. R. (1809) p. 187, 
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the auction-purchaser as the judginent-debtor 
bad made repeated applications regarding 
= various matters relating to the execution 
of the decree and had also appeared before 
the Court of Appeal, so that the judgment. 
ebtor was fally cognizant that it was the 
assignee of the decree who was executing it 


* and yet he had never raised any objection on 


the score of want of notice. 


In the present case the only act of acquiesc- 
ence on the part of the judgment-débfor is 
alleged to be the fact that his property WAS 
attached at the instance of the assignee of the 
decrée, the present respondent, and that he 
appealed to this Court from the order of 
attachment impleading the assignee as rés- 
pondent without raising any objection as to 
non-complianée on his part with the provisé 
to rule 16 of Order XXI, Civil Procedure 
Code. But it will be observed that tke order 
of attachment complained of by the judgment- 
debtor was clearly wrong becausé the pro- 
clamation of sale was defective in à material 
particular; and, therefore, ib was unnecessary 
for the judgment-debtor to raise any otber 
objection to the attachment than thé one piit 
forward by hiin (sea order of this Court, dated 
the 4th of January 1915,in Miscellaneous 
Appéal No. 1168 of 1912, 

In my opinion the ruling applicable to thé 
present base is that of the Bombay High Court 
in Kassum Goolam Hussein vy. Dayabhai Amarsi 
(2) and following that ruling, I hold that the 
respondent as assignee of the decree was 
bound to give notice tothe judgment-debtor, 
the appellant before me, of the assignment of 
the decree by the Bank in his favour. I 
accept this appeal, set aside the order of the 
lower Court, and send the oase back with a 
direction that the Court proceed according to 


law, all thé proceedings held in the lower. 


Court on the application of the respondent, 
dated the 13th May 1916, are bad in law And 
are hereby set aside. The appellant will gèt 
his costs from the respondent. 


Appeal accepted, 
42) 12 Tad: Cas. 547; 36 B, 58; 13 Bom. D, R. 973. 
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ALLAHABAD HIGH COURT. 
Execution Secoxp APPRAL No, 711 
or 1916, 4 
March $2, 1917. 

Present:— Sir Henry Richards, Krt, Chief 

Justice, and Justica Sir P. O. Banerji, Kv. 
SLA, TOHAR MAL-UTTAM CHAND— 

DECREE-HOLDER—ÅPPELLANT 
versus 
SURAJ BALI—JUDGMENT- DEBTOR 
— RESPONDENT. 

Provincial Ihsolvency Act (114 of 1907), s. 
Schedule, when to be settled. 

Schedules in all insolvency matters ought to be 
settled as soon as possible and oe a composition 
iš finally accepted. [p. 954, col. } 

Second appeal from the dean of the 
District Judge, Cawnpore, dated the 29th 
March 1916, 

The Hon'ble Mr. 
Appellant. 

The Hon’ble Dr, 
the Respondent. 


JU DGMENT. — This appeal arises out 
of au application for execution. The facts 
are shortly as follows:—The decree-holder 


27— 


B. E, O’Oonor, for the 


Te} Bahadur Sapru, for 


‘appellant had 4 decree against the proprietor 


of the firm of Suraj Bali. Another creditor 
of Suraj Bali presented a petition for his 
adjudication as insolvent. The firm of the 
decree-holder was named as one of the 
creditors in the application. Sometime later 
(but before any order of adjudication), Suraj 
Bali came forward with a proposal for a com- 
position of 4-annas in the rupee. Notite 
of this application was sent to the creditors, 
including the decree-holder. The decree- 
holder took no notice and the composition 
proposal was accepted under the provisions of 
section 27 of the Insolvency Act. The other 
creditors have since been paid 4 annas in the 
rupee. The decree-holder then presented 
an application to execute his decree. He 
was met by an objection on behalf of the 
judgment-debtor that the accepted proposal 
made in the insolvency matter barred the 
application for execution. The lower Appel- 
late Court has allowed the objection and 
dismissed the application for execution. The 
decree-holder comes here in second appeal 
and claims that he is not bound by the com- 


_ position, because (amongst other reasons) his 


claim was never entered in the zchedule of 
On the strict words of the sectifn 
thére seems to be corndidérable force in the 


* e 
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Gontention.. We miist; however, bear in mind 
that the Courts have not yet had much ex- 
perience in the administration of the Insol- 
vency Act. The composition was accepted 
by the Court and the deoree-holder took no 
objection at the time though he had an 
opportunity of doing so. It seems rather 
against justice when the other creditors took 
4annas in the rupee that the present 
decree-holder should be at liberty to execute 
his decree for the full amount. The justice 
of the case would seem to be met by treating 
the decree-holder as if he had been placed 
on the schedule of creditors, and this is the 
the course we propose to take. We think 
that the decree-holder ought to be paid 4 
anuas in the rupee on the decretal amount, 


. and to this should be added interest on the 


decretal amount from the {st of March 1915 
up tothe time of payment into Court. The 
“decretal amount” should be taken as includ- 
ing the amount of the decree including costs 
and the interest payable’ under the decree up 
to the Ist of March. The judgment- debtor 
should deposit this amount in this Court 
within three months from this date; if he 
does so, the present appeal will stand dis- 
missed. In the event of the amount not betng 
paid within the time aforesaid, then the 
appeal will be allowed and the decree of 
‘the lower Appellate Court will be set aside 
and the case will be remanded to the Court 
of first instance, through the lower Appellate 
Court, with directions to proceed with-the 
“execution of the decree. We may mention 


‘for the information of the Oourt below that 


the schedule in all insolvency matters ought 
to be settled as soou as possible and before a 


“composition is finally accepted. The parties 


“will bear their own costs of this appeal and 


.in the Courts below. 
Order accordingly. 
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Sréonp Civit AppeaL No, 131 or 1916. 
February 22, 1916. 


* Present:—Mr, Justice Sadasiva: Aiyar aid 


Mr, Justice Spencer. - >` , 
RAMAN MENON-—Puaintive—— `>: 
APPELLANT 
VETSUSB 
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-¢ e and tenant-—Ejectment decree, efect of-— 
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cedure Code (Act 


lower Appellate Court, 


(1917 


Tenant holding over after decrée—Nature of possession— 
Etecution barred—Substdbent suit for possession, 
maintamability of —~BRes judicata — Ady Court—Appeal, 
second - Fresh evidence, admissibility of-—Citil Pra- 
F of 1408), s. 11, O. KALII. 

When a plaintiff obtains a decree for possession of 
immoveable property and allows execution to become 
barred, he cannot bring: a fresh suit for eject- 
ment against the same parties or their representatives, 
unless any events have happened between the date 
of the decree and the date of the second suit so as to 

ve riso to a fresh cause of action in ejectmént. 
ih WA6, col, 2.) 

Ganapathi Mudali v. Venkatalakshminas ‘asayya, 25 
‘ Ind. Cas. 119; (1914) M, W. N. 728, distinguished, ~ ` 

A decree in ejectment, which recognises the termi- 
. nation of the tenanty and decrees possession to tho 
„landlord, operates as a severance of the re!ationship 
“between the parties as landlord and tenant and snb- 
sequent possession by the tenant is wrongful and must 
be deemed to be the possession of a trespassor, unless’ 
there are express and overt acts of the parties creat- 
ing the relationship afresh. [p. 957, col 2.] 

Per Sadusiva Aiyar, J.—1t is not competent to the 
High Court to admit fresh evidence as to facts in 
second appeal [p. 957, col. 1] 

The proper course, where a party thinks that any 
fresh evidence, which is discovered after the decision 
of the Appellate Court, would have been of assistance 
to him if it had been considered at the original trial 
or in the appeal, is for him to withdraw the second 
appeal and apply for ‘review of the judgment in the 
[p 967, col, 1.] -~ 

Nanabhai Vallabadas v. Nathabhai Haribhai, 9 B. H. 
O. R. 59, Ramchandra Pandurung Sathe v. Krishnaji 


` Vithal Joshi, 25 B. 4:5 Bom L. R. 615, followed. 


Per Spencer, J.—A Bench of the High Court hear- 
. ing recond appeals may, when calling for a finding 
on any issue from the lower Appellate Court, permit 
‘the parties to addnce fresh ‘evidence on that isste. 
Lp. 967, col. 2.) 


- Second: appeal against the decree of ‘the 
District Court of Sonth Malabar, in Appeal 
Suit No. 638 of 1915, preferred against 
that of the District Munsif, Parapanangydi, 
in Original Suit No, 301 of: 1914. 


Mr. K. R, Ramakrishna Aiyar, for the Ap- 
pellant. 

Dr. 8. Swaminathan, for the Respondent.” 

This second appeal coming on for hearing 
on the 28th August 1916, the Court (Spencer 
“and Phillips, JJ.) delivered the following 

JUDGMENT.—The District Judge states 
as his opinion that when the decree in 
Original Suit No. 50% of 1892 was not ex- 
ecuted, the first defendant’ s continued 
oecupation of the land ' ‘would rank- as thet 
of an annual (sze) tenant.” He has not given 
his reasons for his opinion, 

In Vadapaliz Narastmham v. Dronamraju 
Seetharamamurthy (1), quoted by the learned 


(1) 81 M. 168; 18 M. L. J. 26;3 M. L T, 254, 


1 
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District Judge, it was held that the repre- 
sentatives ofa tenant on sitiferance who 
enter after his dedth on the land are 
trespassers, But if the tenancy on sufferance 
is by the landlord’s assent converted into 
a tenancy from year to year, the repre- 
sentatives of such a tenant arg tenants from 
‘year to year, see Subravelt Ramiah v, Gundala 
Ramanni (2). 

The District Munif was right in his 
opinion that under section 5 of the Malabar 


' Compensation for Tenants’ Improvements Act 


a tenant to whom compensation for im- 


; provements is due is entitled to remain in 


‘possession until the value of his improvements 
is paid, and it was ‘held in Kummatha 
Vittil Kunhi v. Anton’. Goveas (3) 
that the possession of a tenint holding 
over until he is paid the value of his im 
provements does not begin to be adverse to 
the landlord’s title till payment is made. 


But the District Munsif was wrong in. 
applying those principles to the present case 


without first finding as a fact that money 
was due to the first defendant on account 
of improvements , and that it was not at any 
time paid. 

‘Whether the defendants or their father 
after the litigation of 1892 should properly he 


= treated as tenants. from year to year, ten- 


' ants: on sufferance, or trespassers depends 


+ g 


:-on what . passed between the 
~. sequently. 


-.on what was the effect on- their rights of 


the decree -in Original Suit No. 503 and 
parties sub. 


The District Judge has not referred to the 
evidence on this point. 

. We must call for a fresh finding,. to be 
AA « by the District Judge within: six 
weeks on the evidence on record, on the issue 


‘whether the possession by Pakru or the de- 


- „tions, 


fendants of the suit property was at any time 
previous to this suit possession adverse to the 
‘plaintiff and, if so, from when it began to be 
adverse and till when it continued to be 
adverse. Ten days are allowed for filing objec- 





dn compliance with the order contained in 
the above judgment the District Judge sub- 


mitted the following 


(2), 4-Ind. Cas. 1080; 19 M. D. J. 732;-7 M. L. T. 


"289; (1910) M. W. N. 146; 83 M. 260. 


(3) 19 Ind. Cas. 563: (1918) M. W. N. 889; 13 M. 
L. T. 850; 24 M. L. J, 472, : 
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FINDING.—This suit has been rê- 
manded by the High Court for a finding on 
the issue -whether the possessien by Pakry or 
the deferdants of .the suit property was at 


‘any time previous to this suit adverse to 


the plaintiff and, if so, from when it began to 
be adverse. 

2. Firstdefendant’sfather Pakru admittedly 
held the plaint property on lease under 
plaintifi’s predecessor, ihe karnavan of a 
Nayar tarwad, This lease was determined by 
Original Suit No. 503 of 1292, when plaint- 
iff’s father sued Pakru for recovery of the 
suit land. He .obtained a decree but he did 
not execute 1t, Pakru remained on the land 
and was succeeded by Ist defendant, Then 
in Original Suit No. 301 of 1914, the snit 
under appeal, the plaintiff sued for recovery 
on an unregistered ka:chit, Exhibit A.. The 
lower Court and this Court have found Ex- 
hibit A not to be genuine. Beyond Exhibit A 
there is no satisfactory evidence that Pakru 
remained onthe land under any agreement 
with the jenmz. It is argued now that there 
mast have been an oral lease, otherwise the 
decree in Original Snit No. 503 of 1892 would 
have been executed. Of course itis quite 
possible that Pakrn saved himself from 
ejectment by making an oral agreement ; but 
‘it is not proved. Other explanations mould 
be imagined to account for his not being 
ejected, and the plaintiff’s original case was 
not this oral agreement but the definite 
kaichit, Exhibit A. Ifthe plaint document 
‘is found to be a forgery, the plaintiff is on 
‘Insecure ground ‘in urging that underlying 
the forgery wasa genuine oral agreement 
which the Courts should uphold. 


3. In the oral evidence it will be seen 
that P. W. No. 1 stands by Exhibit A. His 
examination-in-chief is on that alone. P. 
W. No.2 is a casual witness who can 
hardly be believed. He went to catch fish 
and heard the plaintiff’s uncle discuss a 
demise with Pakru. P. W. No. 3 speaks to 
Exhibit A. P. W. No. 4 saw rent paid five or 
six years ago. The amin who is said to 
have been present at the oral agreement 
would have been a valuable witness: but he 
is not called. 

4, I find that there is no evidence that 
the relation of landlord and tenant sub- 
, sisted between Pakru and the tarwad which 
“owned the jenm after the institution of 
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Original Suit No. 503 of 1892. At most 
Pakru could be said to be. holding yearly 
on wifferance, * But in the light of the ruling 
to which my attention has been directed, 
Subravet? Ramiah v. Gundala Ramanni (2), 
“it seems doubtful whether the fiction of a 
tenancy by sufferance should be kept up”. 
If so, Pakru’s adverse possession would 
begin to run from the date of Original Suit 
No. 503 of 1892. Ib waslastly argued that the 
possession could not be adverse since it was 
without notice or knowledge to the landlord. 
But a landlord prasumably knows who 
occupies his land, and-if the'occupier makes no 
agreement and pays no rent, the possession 
must be -held to be adverse. If Pakru’s 
possession was adverse then Ist defendant’s 
is equally adverse. There is no neéd to add 
the two terms together as was done in the 
case of Subrav ti Ramah v. Gundala Ramanni 
(2) referred to above; for P. W. No. 4 admits 
that lst defendant himself has been in 
possession for.fiftesn years. When I first heard 
this appeal, I thought that Pakru as a 
tenant holding on even after his term had 
expired, might be treated by the lessor as 
a tenant from year to year; but his re- 
presentatives who entered after his death 
could not be said to have ever been tenants, 
an opinion which was based on the case 
quoted as Vadapilli Nurastmham v. Dro- 
namraju Seetharamamurthy (1). 


5. I do. not know why the District 
Munsif referred to the Malabar Compensa- 
tion for Tenants’ Improvements Act. The 
suit land is a paddy field and there was 
no question of improvement. 

6. 1 find that the possession by Pakru 
acd the defendants of the suit property 
was adverse to plaintiff and it began to 
be adverse from the date of Original Suit 
No. 503 of 1892, which was sought to be exe- 
cuted according to P. W. No. 2 in 
Malayalam year 1068 or 1893. 





This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the following, . 


JUDGMENT. 
e SADASIYA Atyar, J.—The plaintiff is the 
appellant in this second appeal, 


(NDAN UABSKS. 


He ; 


[1913 


brought the suit in ejectment on the basis 
of an unregistered kazchit, dated October 
1894, alleged to have been executed by the 
deceased Pakru whose representatives are 
the deferdants Nos. 1 to 6. Both the lower 
Courts found that this unregistered kazchit 
was nota genuine document - The plaintiff 
based his claim also upon his title. When 
he so based his claim on title, he ought 
to have stated in his plaint when he was 
dispossessed by fhe defendants, so that the 
Court might be satisfed that the suit on 
title is not barred by limitation, that is, 
that he had not been dispossessed more‘than 
twelve years before suit. Hedid -not give 
any indications in his plaint on these 
points, evidently because the plaint was 
substantially based on the alleged kazekit 
of 1294. When the case came up. on second 
appeal before this Court, it remanded the 
suit for a finding by the lower Appellate 
Court on the issue whether the possession. 
by Pakra or the defendants of the suit 
property was at any time previous to this 
suit adverse to the plaintiff and if so, from 
when it began to be adverse and till when 
it continued to be adverse. 


lt is common to both sides that Pakru 
was originally a tenant under the plaintiff’s 
tarwad. The plaintiffs tarwad put an end 
to the tenancy and then broughta suit, 
Original Suit No. 563 of 1892, to eject Pakrnu, 
That suit resulted in a decree in ejectment, 
But that decree was not executed and was 
allowed to be barred. It seems to me clear 
that when a plaintiff has obtained a decree 
for pussession of immoveable property and 
allows execution to become barred, he can- 
not bring a fresh suit for ejectment against 
the same parties or their representatives, 
unless any events have happened between 


the date of the decree and the date of 


the second snit which fresh events havé 
given rise to a fresh cause of action in 
ejectment, The finding of the lower 
Appellate Court is that no such events 
bave happened. On that finding it seems to 
ñe that this suit is clearly barred as eres 
judicata. 


We are next asked to admit fresh evi- 
dence in second appeal in order that the 
finding of Appellate Ccurt might be attached 
on such fresh evidence. In 1872 the Bom- 
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bay High Court.decided in Nanabhat Vallabh- 
das v. Nathabhai Haribhai (4) that it was 
net competent to the High Court to admit 
fresh evidence as to facts in second 
appeal and that decision was followed in 
Ramchandra Pandurang Sathe y. Krishnaji 
Vithal Joshi (5), and the same practice has pre- 
viled in this Court. The proper course, 
where a party thinks that any fresh evi- 
ence which is discoyered after the deci- 
sion of the Appellate Court would have 
been of assistance to him if it had been 
considered at the original trial or in the 
appeal, isfor him to withdraw the second 
appeal and apply for review of the judg- 
ment in the lower Appellate Court. We 
must, therefore, dismiss the petition presented 
to. us for allowing fresh evidence to be 
admitted in second appeal. 

The above observations are sufficient to 
dispose of the second appeal; but, as the 
appellant’s learned Vakil placed before us 
very strenuously some arguments on the 
question of the continuance of the relation- 
ship of landlords and tenants after the 
decree in the suit of 1892 and on the 
question of adverse possession, I shall make 
afew observations thereon. The- former 
decree of 1592 in ejectment was clearly 
based on the ground that the relationship 
of. landlord and tenant had been . pub an 
end to between the parties before the.suit 
was ‘brought. T ‘think it is absolutely un- 
arguable thata tenancy can be putan and 
to by the landlord’s act, but: the decree 
of the Court, which recognises the said 
act of the landlord as having putan end 
to the tenancy, again revives the relation- 
ship? of laadlord and tenant and that. sneh 
relationship continues till the landlord does 
a fresh act putting an end to the tenancy. 
Then on the question of adverse possession, 
I have, no doubt, held in Ganapathi Mudal: 
v. Venkatalakshminarasayya (6) that mere 
expiry of the term of an agricultural tenanoy 
should not be held to make the tenant 
‘holding over a trespasser and that the 
ordinary presumption ought to be that he 
halds over as a tenant from year to year. 
‘Bat such a presumption is out of place 
wwen the facts are, not that -the landlord 


(+) 9 B. H. C. R. 89, 
(53) 28 B. 45 Bom. L. R. 615. 
(6) 25 Ind. Cas..109; (1914) M, W.N. 138. 
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has passively allowed the tenant to hold 
over and the tenant has quietly continued 
to hold over, but that there has been an 
express putting an end to the tenancy by 
the landlord and a decree of Court gre- 
cognising the termination of the tenancy 
and decreeing ejectment to the landlord. 
In such a ease, there can be no question 
of the tenant continuing to occupy the 
land (after the date of the decree) as a 
tenant from year to year. His possession 
is wrongful and opposed to his duty to 
obey the decrea of Court by surrendering 
possession to the decree-holder. Hence, 
noless there are subsequent express and 
overt acts on the. part of the landlord and 
tenant afterwards creating the relationship 
of landlord and tenant afresh, the judg- 
ment-debtor’s possession is wrongful. I 
might add that in this case the evidence 
is to the effect that the contesting defendants 
refused to execute a fresh kaichot after 
the original decree in. ejectment became 
barred, 

Under . these circumstances, I have no 


‘hesitation in accapting the finding of the 


lower Appellate Court that, the judgment- 
debtor in the former suit and his representa- 
tives have been in possession adversely 
to the plaintiff. 

The second appeal is accordingly dis- 
missed with costs. 

SPENCER, J.~—l agree. If at the time when 
this appeal was remanded for a finding on 
the issue of adverse possession a good case 
had been made out for allowing the parties 
to addnee fresh evidence, I think that this 
Court wonld have been competent as a 
Court of Second Appeal to direct the lower 
Appellate Court to record additional evi- 
dence. But at this stage, when this case 
has once gone back and a fresh finding 
on the issue of fact has been recorded, I 
do not think it would be proper to give 
the appellant the indulgence he now asks 
for. i 
Appeal dismissed. 
Y. R. P. 


a 44 


£58 


MUNNA LAL U. FATEH SINGH, 


ALLAHABAD HIGH COURT. 

Civit MISOELGANEOUS Rergsence No. 181 
or 1916, ` 
February 22, 1917. 
resent: —Justice Sir George Knox, KT., 
l and Mr. Justice Tudball. 
MUNNA LAL—Patimonsr 
versus 
FATEH SINGH AND OTHERS— 


Opposite PARTIES. 
Agra Tenancy Act (11 of 1901), ss. 177, ‘el. (e), 
195 —Jurisdiction, conflict af—Question of ip SENAY 
title in issue—A ppeal. 


Where a question of proprietary title ias ‘been 


in issue in the Court of first instance, and is also a 
matter in issue in the appeal; the appeal will lé to 


"4 a" 


INDIAN 


the Oivil Court under section 177, clanse ©); of -the - 


Agra Tenancy Act, 

Miscellaneous wa KA under SEGI 195 
(1) of the Agra Tenancy Act, from the 
District Judge, Cawnpore, dated the 26th 
May 916. 

Mr. Gokal Prasad, for the Appellant. - 


JUDGMENT,.—This is one of four con- 
nested appeals which have been referred to 
us under section 195 of Local Act II of 1901. 


From the:‘order of ‘referettce and also from’ 


- ghaser of an estate., 


what has been said to- us on behalf of the. 


appellant, we find that they are all of them 
appeals from suits in which a question of 
proprietary title has been in issue: in the 
Court of tirat“instance-and- ðn appeals being 
preferred, the opposite party Has expressed 
his intention of supporting the ‘ jadgnient 
of the Court of. first instance on niatterés 
which raise a question of proprietary title i in 
the appeals‘alsoù, ` ` 

Section 177, alange (2), is conclusive on the 
point and we order the lower Appellate Court 
to proceed with the appeal and try it accord- 
ing to law. 

` Oase sent back. 


am 


La 
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DEONANDAN PRASAD V. RAMDHARI. 
PRIVY COUNCIL. i 
ÅPPEALS FROM THe CaLcutta HIGH Coort. ` 
December 11, 1916. 
Present: T'he Lord anas (Lord Buck- 
master), Lord Atkinson, 
Lord Wrenbury and Mr. Ameer Ali. 
DEONANDAN PRASAD SINGH — 
APPELLANT 
VETSUS 
RAMDHARI CHOWDHRI AND OTAERS — 
RESPONDENTS, 


Civil Procedure Code (Act XIV of 1882), s 214— 
> Mesne profits, suit for—Muhammadan 


entption—Date from which property passes to Dr 6- 
emptor. 


Lavw—Pre- i. 


A person claiming. an order of pře- emption dia l 


be regarded in the same’ light agan ordinary pur: 
His right is, when an estate 
has been sold, to acquire the property from the pur- 
chaser at the price paid If the necessary formalities 


are observed, and the purchaser assents to the claim, ~ 


possession is given by mutual sconsént and no diffi- 


culty arises; but if the claim “be” ‘disputed and a suit -~ 


must be brought, the rights of the parties are regulat: 
ed by the Code of Civil Procedare 


respect embodies the principles of thé Muhammadan 


which in this 


7 


Law. [p 961, col 2; p. 962, col 1.) Ki 


Where a pre-emption suit is broight, it is on pay- 
ment of the purchase-money on the specified date 
that the plaintiff obtains possession of the property, 
and until that time tle original’ purchaser retains 


possession and is entitled to the ronis” and profits. ` 


[p. 962, col. 1.] 


It is only. when the terms af a pre-emption decree ` 


zk fulfilled and enforced that the persons 'hawving the 
ight of pre-emption become owners of the pr operty 
Hees uch awnership does not vest from the." date 


of sule, notwithstanding success inthe suit, and the” 


actual substitution of the owner of the pre-empted: 
property dates from possession under the decree. 
962,-col. 1.) 


(x. s.) 898, relied upon; 


- 


[p. .. 
Deokinandan v. Sri Ram, 19 A. 234 6 Ind. Dee 


Appeals from two decrees of the Caloutta i 


High Court, dated ' February 25th, 1910; 
affirming in part and reversing in part a 
decree of the Subordinate Judge, Monghyr. 

FACTS of the case _ sufficiently appear 
from their Lordships’ judgment. 


On June.30, 1898, two suits for pre-emption 
were instituted by the predecessors of 
Deonandan and Baijnath respectively, each 
claiming one-half of Taluka Rasulpur Bba- 
towni. Plaintiffs alleged that the true sale 
consideration was Rs. 37,000, 


Sub-Judge found this question in their 
favour, and gave each of them a decree 
for pre-emption for one half on payment 
into Court within one“ month of decree of 


* 


‘though ` 
Rs. 44,850 was shown in the sale-deed. he 


” 


years” 


‘The result, however, has been, 
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Rs. 18,500. These moneys were duly de- ` 


posited and on July 19, 1900, plaintiffs took 
possession. On. appeal the High Court 
decided that tha trne sale consideration was 
Rs. 44,850: further, that plaintiffs werg 


not entitled to pre-empt, inasmuch ‘as thie | 


ceremonies necessary under Muhammadan Law 
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had not been performed. They dismissed, 
the suits, and in execution of their decrees 


the pre-emptors were dispossessed on July 


20, 1904. Thé plaintiffs appealed to the 
Privy Council, which held that they had 


the right to pre-empt but agreed with the . 


High Court that the true consideration 


was Rs. 44,850. The material part of the 
Order in Council is oited in their Lordships’ 


judgment. a 
Under. this order the pre-emptors deposited 


afurtber sumof Rs. 7,850 and were restored to. 


possession op January 19,1909. Both sides 


then applied to the Subordinate Judge, the : 
pre-emptors claiming mesne profits from July - 


20, 1904, to January 19, 1909, while Ram- 
dhari Chowdhri (the original purchaser) 
claimed mesne profits from July 19, 1900, to 
July 20, 1904. The Sub-Judge allowed 


Ramdhari’s claim and rejected that of the 


pre-emptors. On appeal the High Court 
(Brett and Sharfuddin, JJ.) held that 
neither party _ wag entitled to mesne profits 
and dismissed both applications. The matetial 
part of their judgment was as follows: — 

“We think that, in ordering restitution, 


‘it would be inequitable and impossible for 
-us to follow strictly the provisions of section 


144 of the new Code of Civil Procedure. 
It is impossible, in our opinion, to say on the 
facts before us that the four years’ possessión 
by the present appellant, under the decrees 
of the Court of first instance or the fiye 
possession by the Chowdhris under 
the decrees of this Court, was wholly wrong- 
ful so as to entitle the other party to 


recover mesne profits from them for those 


periods, Nor was the possession of either 
of the two opposing parties wholly rightful. 
so far as 
the defendants, the Chowdbhris, are concerned, 
that they have lost the interest on the 


“price of the.money which they have _ paid 


for nine years and they have been in pos- 
session of. the property for five years. 


_ the. other hand, the plaintiffs, Baba Baijnath 


Goenka and Babu Deonandan Prasad, have 


On. 
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lost the interest on Rs. 87,000 for nine years, 


ard have been in possession of the property 
for four years. In our opinion the course 
which we ought to adopt in this case as most 
in accordance with fairness and equity is to 
try and see that each party is placed in the 
same position as he would have been if the 
period from the 19th July 1909 to the 19th 
January 1209 could be eliminated, or, in 
other words, to equalise the lasses which 
each party has sustained, 

“We have already stated what the lossesand 
profits of each daring that period have been. 
The proportionate losses may be calculated 
with regard tothe capital sum on which 


‘during the nine years the opposing parties 


have lost the interest, and we think that 
they may be roughly fixed between the appel- 
lants and the Chowdhris in the proportion. 
of 4 to 5. The periods during which they 
held possession of the. property have been 
in-the same proportion. We thick it would, 

in this case, be only fair and equitable to 
take the profits realized during the periods 
of possession as a fair compensation for the 
loss of interest. sustained and as the pro- 
portions of the losses and the profits are the 
game we think, .that in these circumstances, 
the applications of both parties for mesne 
profits should be dismissed and that we 
should hold that both parties have received 
suffictent restitution for the loss which they 
have sustained by the enjoyment of the mesne 
profits for the periods during which Wes 


. were in possession, 


We may observe that, in our opinion, sub- 
stantially the same renuit would follow any 
attempt to give restitution to eitherof the 
parties under the provisions of section 144, 
Code of Civil Procedure. The right to 
mesne profits by way of restitution would 
be subject to the liability in the oase of the 
present appellants to pay interest to the 
respondents on the sum of Rs. 44,850 for 
nine years, and in the case of the respond: 
ents to pay interest to the appellants on the 
sam of Rs. 37,000 for the same period. In 
each case the sunisto be paid and’ received 
would be substantially. equal and may fairly 
be set off the one against the other. 

We accordingly modify the decree of the 
lower Court by setting aside the decree for 
mesne profits passed in favourof the Chowdhris 
and confirming the order of dismissal ofthe 
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applications of the plaintiffs for mesne profits. 
The result, therefore, is that Appeals Nos. 537 
and 538 are decreed and Appeals Nos. 365 and 


366 are dismissed. Having regard to the: 


conclusion at Which we have arrived, we 
direct that each party do bear his own costs 
in both the Courts. — 

“Tha appellants are entitled to a refund of 
the Court-fees paid on the memoranda of 
appeals which have been dismissed.” 

‘Hence these appeals. 


Messrs. De Gruyther, K. C., and B. Dube, 
for the Appellants.—The question | is under 
the Muhammadan Law asadministered in 
British India, from what date the title 
passed tothe pre-emptors. The Sub-Jndge, 
on considerations of Muhammadan Law 
has decided against us: the High Court, on 
general principles, has found that both 
parties have suffered some loss and set off 
one claim against the other. 

[Tas Loro CHanceLtor.—lf the Sub-Judge 
had found in the first instance that 
Rs. 44,000 was the figure, the only difference 
would have been that Rs. 7,000 more would 
have been locked up, and no one could have 
questioned your right to mesne profits. | 

Under Indian Law the title passes from 
the date of payment—the present law is Act 
V of 1908, Order XX, rule 14. In this 
respect the Civil Procedure Code merely 
gave statutory’ recognition to the existing 
Muhammadan Law—Baillie’s Muhammadan 
Law, page 850. The title passed to us before 
July 1900: it passed from the date.of pay- 
ment of the price adjudged by the Sub- 
ordinate Judge and has remained in us 
throughout. The respondents were merely 
in the position of an unpaid vendor. 


Mr. A. M. Dunne, for the Respondents.— 
The pre-emptors had no right to get posses- 
sicn of the property without paying the 
whole price. The law of pre-emption must 
be strictly interpreted. . The case is governed 
by section 214 of Act XIV of 1882, the Civil 
Procedure Code then in force. Under that 
section the Court must specify a day onor 
before which the -ypurchase-moyey shall be 
‘paid and the decree shall declare that on 
‘payment of such purchase-money the pre- 
emptor shall obtain possession. The pre- 
emptor acquires title on payment of 
the purchase-money and not before. The 
.Ogder in Council varied the original 
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decree and the effect of that order wa 
that a day was to be fixed on which the 
pre-emptors were to pay the purchase-money. 
The rights of ownership vest in the pre- 
emptor from the date of payment in accord: 
ance with the final decree: Deokinandan v. 
Sn Ram (I). l 

The Subordinate Judge’s decision on the 
point of law is correct: the High Court haye 
erroneously applied general principles: of 
rough justice. 

Mr. De Gruyther, K. C., in reply.— The 
right of pre-emption is not a right of re-pur- 
chase either from vendor or vendee, involving 
any new contract of sale; but siinply ‘¢ 
right of substitution entitling the pre- -emptor 
to stand in the shoes of the vendee: Gobind 
Dayal v. Inayatullah (2). 

The Privy Council merely did what the 
Hight Court ought to hava done. The whole 
litigation is due to respondents’ refusal 
to take the Rs. 44,850 when we offered ig to 
them. 

`” JUDGMENT. 


Tae Lorp CHancertor.~The question in 
these appeals affects the right to mesne profits 
of certain lands which, by virtue of three 
different sets of judgments—*irst, two decrees 
of the Subordinate Judge on the 3lst March 
1900; ` secondly, two decrees of the High 
Court at Calcutta on the 20th January 
1904; and thirdly, an Order in Council 
on the 2dth January 
alternately in the possession of Deonandan 
Prasad Singh and Baijnath Ram Goenka 
or their predecessors-in-title (hereafter, 
convenience, called the appellants); 
Ramdhari Chowdhri and others or their 
predecessors-in-title (hereafter called the 
respondents), and, finally, of the appellants 
again; The explanation of this changing 
occupation is to be found in the nature of the 
proceedings in which those orders were 


“made. 


On the 30th June 1298 two suits were 
brought by the two predecessors of the appel- 
lants, each claiming a right to pre-empt a 
half share in certain property known as 
Taluka Rasulpur Bhatowni, which on the 
17th December 1897 one Anupbati Koeni 
sold to Nirbhoy Chowdhri. 


(1) 12 A. 234 at p. 236; 6 Ind. Dec. (N s.) 898. 
(2) '7 A. 795 at p. 809; A. W. N. (1885) 228; 4 Ind. 
“Dee, (x. se) 611. 


The sale Was 


1908—have heen _ 
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alleged by the purchaser to have been made 
for Rs. 44,850 and this amount was stated 
as the consideration in the deed of sale. 
The plaintiffs’ right to pre-empt does not 
Seem to have been questioned; the only 
. matter in dispute was whether they had 
made, in accordance with the rules of the 
Muhammadan Law to which the right is 
subject, the “demands,” which area condition 
precedent to the exercise of the rights of 
pre-emption. The plaintiffs alleged they had 
duly performed the necessary formalities 
and also that they had offered to pay the 
full purchase price. The purchaser, however, 
declined to recognise their rights, and it 
accordingly became necessary to institute 
proceedings, Unfortunately, in those pro- 
ceedings, the plaintiffs challenged the reality 
of the purchase price named in the deed, 
and alleged that the real purchase price was 
Rs. 37,000 and not Rs. 44,850. The defend- 
ant denied the right of pre-emption, and 
asserted that the full consideration was 
the true cousideration for sale. The plaintiffs 
succeeded on both their contentions, and, 
by the decrees of the 31st March 1900, to 
which reference has been made, the Sub- 
ordinate Judge ordered that each of the 
plaintiffs should, within one month from 
the date thereof, deposit in the Court 
Rs. 1&,500—half of the Rs. 27,000, the 
price of the property claimed, and then be 
awarded possession of the half share of the 
property claimed by right of pre-emption. 
‘Khe money was duly paid by both the 
plaintiffs, and possession of the estate wag 
delivered to them on the 19th July 1900. 


The judgment of the High Court reversed 
this judgment and set aside these decrees, 
declaring that there was no right of pre- 
emption, and thatthe full consideration for 
the sale was Rs. 44,590. Possession of the 
estate was accordingly re-deliyered to the 
oniginal purchaser on the 29th July 1904, 

The order of the Privy Council on appeal 
from the High Court was dated the 25th 
January 1908; this declared that the right 
of pre-emption existed, and that the purchase 
pricg was that stated in the deed; according- 
ly the decrees of the High Court were 
discharged, and it was further ordered that 


the decreeX of the Subordinate Judge 
should— l 
‘ be varied by caloulating the price 
6] 
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of pre-emption onthe sum of Rs. 44,£50 
instead of on the sum of Ks. 37,000 and 
by ordering the amounts in question to he 
deposited by the respective appellants 
in the Court of the said Subordinate 
Judge within such times as the said High 
Court or the Court of the said Subordinate 
Judge may determine, that subject to these 
variations and the payment to the appellants 
of additional costs (if any) properly in- 
curred by them, the said decrees of the 
Court of the said Subcrdinate Judge be 
and the same are hereby remitted to the 
said High Court in order that the necessary 
steps may be taken for the disposal there- 
of on the above footing.” 

Tt appears that during all this time the 
two sums of Rs. 18,500 had remained in 
Court, uninvested as the appellants suggest, 
though their Lordships cannot but think 
it unlikely that so large a sum should be 
left idle during the whole long and in- 
determinate time of Indian litigation. 
Accordingly the plaintiffs were only bound 
to find the balance of Rs. 7,850 and this 
having been done the plaintiffa were restor- 
ed to possession on the 19th January 1909. 


In working out the Order in Council, a 
question has raturally arisen as to the right 
to mesne profits between the 19th July 
1900 and the 19th January 1909. The 
respondents, as respresenting the original 
purchaser, claim to be entitled to the whole 
mesne profits between these dates upon the 
ground that the appellants are only in 
possession under the Order in Council. The 
appellants, on the other hand, assert their 
right because they urge they were rightly 
in possession under the original decrees, 
and that that possession was wrongfully 
taken away by the order of the High Court. 
The High Court, from whom the present 
appeal has been brought, have settled the 


` matter by giving mesne profits during the 


one period to the appellants and during 
the other period to the respondents. Baut 
though this order might be.a fair way of 
adjusting the rival claims of the parties 
were they uncontrolled by Statate, their 
Lordships are unable to find that they are 
free to deal with it in this manner. 

A person claiming an order of pre-emp. 
tion cannot be regarded in the same light 
af an ordinary purchaser of an estate. Ris 


= . S 
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right is, when an estate has been sold, 
to acquire the property from the purchaser 
at the price paid. If the necessary for- 
malfties are observed, and the purchaser 
assents to the claim, possession is given 
by mutual consent and no difficulty arises; 
but if the claim be disputed and suit must 
be brought, the rights of the parties are 
regulated by the Code of Civil Procedure, 
which in this respect embodies the principle 
of the Mubammadan Law, Section 214 of 
the Code of 1882 is in these words: — 

“2id. When the suit is to enforce a 
right of pre-emption in respect of a particular 
gale of property, and the Court finds for 
the plaintiff, if the amount of purchase- 
money has not been paid into Court, the 
decree shall specify a day on or before 
which it shall be so paid, and shall de- 
clare that on payment of such purchase- 
money, together with the costs (if any) 
decreed against him, the plaintiff shall obtain 
possession of the property, but that if such 
money and costs are not so paid the snit 
shall stand dismissed with costs.” 

It, therefore, follows that where a suit is 
bronght if ison payment of the purchase- 
money on the specified date that the plaint- 
iff obtains possession of the property, and, 
until that time, the original purchaser 
retains possession and is entitled fo the 
rents and profits. This was so held in the 
case of Deokinanden v. Sri Ram (1), and 
there Mr. Justice Mahmood, whose authority 
is well recognised by all, stated that it was 
only when the terms of the decree were 
fulfilled and enforced thatthe persons having 
the right of pre-emption became owners of 
the property, that such ownership did not 
vest from the date of sale, notwithstand- 
ing success in the suit, and that the actual 
substitution of the owner of the pre-empt- 
ed property dates with possession under 
the decree. 

Now, in the present case, the decrees under 
which ~ possession was given of the pre-empt- 
ed property are-the decrees of the Sub- 
ordinate Judge, not, indeed, those of the 
3lst March 1900, but those decrees as 
varied by the Order in Council of the 25th 
day of January 1908, for at that date the 
original decrees of Subordinate Judge had 
been setaside, and were only restored upon 
“the terms mentioned in the judgment of the 
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Privy Council. So varied, they provided 
that upon the deposit by each plaintiff of 
Rs. 22,425—half of the Rs. 44,850—he should 
then be awarded possession. Urtil that 
deposit was made possession could not be 
taken. If it had not been made, possession - 
sould never have been assumed at all, and, 
in their Lordships’ opinion, it follows that 
the plaintiffs only obtained possession 
within the meaning of the Code in pur- 
suance of that order, that is to say, on the 
19th January 1909. 

Their Lordships fear that this opinion, 
to which they are compelled by the terms 
of the Code, may involve some hardship 
upon the plaintiffs; but it muat be remem- 
bered. that this is due to two matters, 
one of which was wholly and the other to 
some extent under the plaintiffs’ control. 
The first and the fundamental error was 
in challenging the consideration for the sale. 
Apart from this, their possession would have 
been lawful throughout, and the Order in 
Council would merely have confirmed the 
decrees of the Subordinate Judge and pre- 
vented the decree of the High Courtfrom 
having any effect. But, apart from this, 
their loss might have been materially 
lessened had they proceeded with diligence 
in their appeal from the judgment of the 
High Court. This was given on the 21st 
January 1904, and it was not till four 
years afterwards that the matter came before 
the Judicial Committee for decision, though 
there need be no delay in the hearing of 
appeals when once they are entered here. 
The 80th June 1898 was the date when 
proceedings were commenced, and it 1s not 
until nearly ten years afterwards that the 
final decree is obtained. Their Lordships 
realise and desire to make full allowance for 
the difficulties due to translation of docu- 
ments, printing, and preparation of the record, 


‘and all the circumstances attaching to habits 


and ideas different from their own; but 
delay in litigation means to every one eon- 
cerned, in whatever country he may be, 
needless expense, anxiety, and disappoirt- 
ment, and to the poor and honest suitor 
it is an oppression hard to be borne. 

In the result, therefore, the appellants 
fail and the respondents succeed. Their 
Lordships will, therefore, humbly advise His 
Majesty that the two decrees of the High 
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Court, both dated the 25th February 1910, 
made in Appeals Nos. 865 and 356 of 1909, 
should ‘be affirmed, and that the two decrees 
of the High Court, both dated the 25th 
February 1910, made in Appeals Nos. 537 
acd 058 of 1909, should be set aside except 
as to costs, and that the desrees of the 
Court of the Subordinate Judge dated the 
Sth August 1909 should bə restored ex- 
cept asto costs. It follows that the appel- 
lants’ appeals- should be dismissed and the 
respondents’ cross-appeals allowed. As regards 
costs, the High Court ordered each party 
to bear their own costs in both the Indian 
CSurts. This part of the High Court’s 
order will not be disturbed, and there will 
be no costs in these appeals. 

Appeals dismissed; 
Cross-appeals allowed. 


Solicitors for the Appellants: Messrs Wat- 
kins and Hunter. 

Solicitors for the Respondents: -Messrs. T. 
L. Wilson $ Co. 


CALCUTTA HIGH COURT. 
Civin Rute No. 289 or 1916. 
June 30, 1916. 
Present:— Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming, 
HRIDAY NATH PARAI AND ANOTHER— 
5 PETITIONERS 
UETSUS 
AKSHAY LAL CHAUDHURI AND OTHERS 


—Orppo.tte Parry. 

Civil Procedure Code (Act V of 1998), O. XXHI, r. 
1, construction of—Withdrawal of suit, grounds for— 
Appeal, dismissal of—Sutt, whether can be withdrawn. 

The Court of First Instance dismissed a suit on the 
ground that the evidence adduced by the plaintiffs 
was not sutficient to prove their claim. Upon appeal, 
gn the plaintiffs’ application, the Appellate Court, 
coming to the conclusion that the plaintiffs had not 
produced important evidence which was admittedly 
in their possession and also that the defendants had 
not produced on their side all the evidence necessary 
to prove their allegations, recorded an order dismissing 
the appeal and then granted leave to the plaintiffs to 
witedraw the sait with liberty to bringa fresh suit 
on the same cause of action: 

Held, (|) that the order of the Appellate Court wag 
self-contradictory, inasmuch as the suit could not 
verry well be allowed to be withdrawn after the 
dismissal .of the appeal, which would operate as 
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res judicata between the parties in respoct of all 
questions in controversy in the suit; [p. 963, col, 2; 
p. 964, col. 1.] 

(2) that the reason assigned by the Court did not 
justify an order for withdrawal unger rule 1, Order 
XXII, Civil Procedure Code. [p. 954, col. 1.] 

An order under rule 1, Order XXIII, Civil Procedure 
Code, caunot properly be made on the ground that 
the plaintiff has failed to produce ovidence in support 
of his claim. ([p. 964, col. t.] 

Clause (b) of rule 1 must be read in conjunction 
with clause (a), so that permission to withdraw a snit 
with liberty to bring 6 fresh suit cannot be granted 
except on grounds which are of the same nature as 
the ground specified in clause (a). [p. 964, col. 1.] 

Qivil Rule against an order of the 
Subordinate Judge, Jessore, dated the. 22nd 
January 1916. 

Babu Bankim Chunder Mukherjee, for the 
Petitioners. 

JUDGMENT.—We are invited in this 
Rule to set aside an order of a peculiar 
character, made ostensibly under rule 1 of 
Order XXIIT of the Code of Civil Procedure. 
The plaintiffs instituted a suit for recovery 
of possession of land on establishment 
of title. The Cvuurt of First Instance disg- 
missed the suit on the ground that the 
evidence adduced by them was not sufi- 
cient to prove their claim. Upon appeal, 
the plaintiffs made an application for leave 
to withdraw from the suit with liberty to 
bring a fresh suit on the same cause of 
action; this was taken up for consideration 
at the time of the hearing of the appeal. The 
Subordinate Judge came to the conclusion 
that the plaintiffs had not produced important 
items of evidence and that, in the absence of 
such evidence (which was admittedly 
with the plaintiffs), it would be difficult 
to come to any satisfactory ‘nding on 
the question of title, although the docu- 
ments already proved on their behalf 
raised a presumption in their favour. The 
Subordinate Judge also held that the defend- 
ants had net produced on their side all 
the evidence necessary to prove their al- 


legations. In these circumstances, he con- 
sidered that in the interests of justice, 
the prayer for withdrawal should be 


granted and proceeded to record an order 
to the effect that the appeal should be 
dismissed, but that the suit should be 
allowed to be wilhdrawn with liberty to 
bring a fresh suit on the same cause of 
action, if not otherwise barred and subject 
to payment by the plaintiffs to the defends 
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ants their costs in his Court and in the 
Trial Court, This order is manifestly 
self-contradictory; the Subordinate Judge 
has overlooked that if the appeal was 
disfissed, the suit could not very well 
be allowed to be withdrawn, ns the 
decree of dismissal would operate aa res 
judicata between the parties in respect of all 
questions in controversy in the suit. It is also 
plain that the reason assigned by the 
Subordinate Jadge does not justify an order 
for withdrawal under rule 1 of Order XXIII, 
Civil Procedure Code. The decisions in 
Kharda Company Ld. v. Durga Oharan Ohandra 
(1) Mabulla Sardar v, Hemangini Debi (2) 
and Kali Prasunna Sil v, Panchanan Nandi 
‘(3) show that an order under rule (1) of 
Order XXIII cannot propérly be made 
on the grcund that that the plaintiffs had 
failed to produce evidence in support 
of their claim. Clause (b) of rule 1 must 
be read in conjunction with clause (a), 
and, when they are so read, the intention 
of the Legislatnre hecomes patent that the 
grounds included in clause (b) must 
be of the same nature as the ground 
specified in clause (a). It is not suggest- 
ed in the case before us that the suit 
was liable to fail by reason of some formal 
defect. Consequently, the reason assigned 
by the Subordinate Judge in support of 
his conclusion is erroneous. 


The result is that this Rule is made 
absolute and the order of the Subordinate 
Judge discharged. The case will be 
remittad to him in order that the appeal 
may be re-heard on the materials on the 
record. It will be open to the Subordinate 
Judge to proceed under rule 27 of Order 
XLI of the Code, if he is satisSed that 
‘the sonditions which justify the production 
of additional evidence in a Court of Appeal 
have been fulfilled in this case; and in 
this connection his attention may be drawn 
to the observations of the Judicial Com- 
mittee in Kessow7i Issur v. Great Indian Penin- 
sula Railway Company (4). The petitioners 


(1) 5 Ind. Cas. 187; 11 O. L J. 45. 

(2) 6 Ind. Oas. 629; 11 C. L. J. 512. 

(3) 33 Ind. Cas. 670; 23 C. L. d. 489; 200. W.N, 
1000; 44 C. 367. 

(4) 34 I. A. 115; 9 Bom. L. R. 671;11 C. W. N. 721; 
on 31 B. 281; 17 M. L. J. 347 
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are entitled to their costs in this Court as also 
the costs of the hearing before the Subordi- 
nate Judga on the 22nd Jannary 1916. We 
assess the hearing fea in this Court at one 


gold mohur, 
. Rule made absolute. 





PRIVY COUNCIL. 
APPEAL FROM THE ALLAWUABAD Hier Coort. 
January 23, 1917. 
Present: — Lord Parker of Waddington, 
Lord Sumner and Sir Lawrence Jenkins. ° 
MOTI LAL AND orgers-—~APPELLANTS 
versus 
KUNDAN LAL AND ANOTHER-—— 
RESPONDENTS. 

Civil Procedure “Code (Act V of 1908), O, XT, r. 12— 
Discovery—Account books, failure to produce and 
account for—Evidence Act (I of 1872), s, 114, ill. (g)— 
Presumption.. 

Where it is the business of a party to a suit to pro- 
duce or account for books of account relevant to an 
issue, and, inspite of an order for discovery made on 
him, he neither produces them nor gives any 
evidence of diligent search and of failure to find 
the books, even if the fact and date of their destruc- 
tion, if any, cannot be proved, the presumption arises 
that the contents of the books not accounted for are, 
as regards the issue in dispute, unfavourable to 
that party. [p. 967, col. 2] 

Appeal against a judgment and decree of 
the Allahabad High Court, dated December 
5, 1912, reversing those of the Court of the 
Additional Subordinate Judge, Cawnpore, 
dated August 2, 1909. 

FACTS of the case are fully stated in” 
the judgment of their Lordships. 

The snit was brought by the respondents 
against the appellants to recover from the 
latter a 12-annas share in a mouza called 
Hansi Mau. The Subordinate Judge dismiss- 
ed the suit, but the High Court decreed 
it, and the defendants-appellants thereupon 
appealed to His Majesty in Council. 

Messrs. De Gruyther, K. O., J. M. Parikh and’ 
J. K. Roy, for the Appellants, submitted that 
the decision of the Sabordinate Judge was 
right. They referred to Doorga Persad Singh 
v. Doorga Konwari (1) and Sham Koer v. pak 
Koer (2). 

(1) Š I. A. 149 at p. 157; 4 C. 1903 0. L. R. 3l; 3 
Suth., P. C. J. 540; 3 Bar. P.O. J. 827; 2 Ind. Jur. 
650: 2 Shome L. R. 21; 2 Ind. Deo. (N. s.) 121 (P. C.). 

(2) 29 0. 664; 291. A. 132; 60. W. N. 657; 4 Bom, 
L. R. 647; 8 Sar, P. O. J. 280 (P. C.), 


Vol, XXXIX] 
6 


MOTI LAL V. KUNDAN LAL. 


Mr, Dube, for the Respondents, snpported 
the decision of the High Court and during 
the course of the argament referred to 
Rewa Prasad Sukal v. Deo Dutt Ram Sukal (3) 
and the Code of Civil Procedure, 1832, 
(Act XIV of 1882), sections 394 ard 395. 

No reply was called upon. 


JUDGMENT. 


Lorp Somner.—In this case the plaintiffs 
sued to recover proprietary possession with 
mesne profits of a12-annas share in Mouza 
Hansi Mau, in the District of Cawnpore. 
They are members of a joint Flinda family, 
the Tewaris, governed by Mitakshara Law, 
and claim this mouza as part of their 
undivided property. The circumstances are 
such that the plaintiffs’ right, if any, has 
not been barred by adverse possession and 
lapse of time. It is convenient to speak of 
one defendant, Suraj Kunwar, thongh there 
are others, his vendees. The property is 
small; it seems to yield Rs. 500 per 
annum, but it has been fought for at pro- 
digious length and cost. 

In the first instance the burden of proof 
was on the plaintiffs, but they produced a 
conveyance, dated the 3rd Angust 1863, 
under which the property in question was 
conveyed on sale to Musammai Babbo Kunwar, 
guardin of her son, Suraj Parshad, then a 
minor, both being members of the Tewari 
family. There was also evidence that the 
, purchase consideration was provided ont of 
joint funds. The rights of Saraj Parshad 
have now descended to the plaintiffs, and itis 
nob contended that Musammat Babbo Kunwar 
took any interest for herself. The defend- 
ant produced no conveyance in his own 
favour, but claimad that the purchase of 
1868 was in truth a benam7 transaction 
for the separate benefit of his wife, to 
whose rights he sueceeded when she died 
“in 1871. Thus the burden of proof passed 
to the defendant very early in the case. 

Hisstory was this. At the age ofeight 
or nine years he was married to his wife, 
Musammat Sheorani Kunwar, who was abont 
three years older. His “elders consented 
to this marriage from avarisious motives,” 
and so he went to live thenceforward in 
his wife’s father’s house. Basti Ram, his 


(3) 27 I.A. 39 at p. 41; 27 C. 515; 2 Bom. L. R 559; 6 
a 


7 Sar, P.C. J. €53; 14 Ind. Dec. (N. 8.) 338 (P.O). 
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father-in-law, died in 1860. In his later 
years he had lived a disreputable and 
extravagant life, and as heeneared hig end, 
he was minded and entitled to make 
reasonable provision for his daughter ont 
of family funds. The family wealth would 
pass to her brother, Suraj Parshad, and the 
family into which she had married, though 
‘Kananjia Brahmans of a superior grade,” 
were poor. Suraj Kunwar testified that be 
recollected how Basti Ram, Jess than three 
months before he died, on the same day 
that he performed gausat-dan pave to 
Musammat Sheorani in his presence gold 
mohurs tothe value of Rs. 10,000, saying to 
his wife, Musammat Babbo Kunwar: “You can 
purchase some village worth Rs. 10,000 
for our daughter.” Suraj Kunwar was then 
a little over 18. He also called as a wit- 
ness a friend, who as a boy of 10, and 
an inmate of the household, remembered, 
or said that he remembered, this scene. 
What might well impress the husband of 
13 was a more dubious matter in the 
recollection of his friend of 10. 


Mouza Hansi Mau then belonged to one 
Ghasi Ram as his zemindarz property. It 
was already in mortgage to Musammat 
Babbo Kunwar and two other ladies of the 
Tewari family, and Rs. 6,600 out of the 
Rs. 10,000 were invested npon a mort- 
gage of it, partly by discharging the 
amount due on the old mortgage, partly 
by fresh advances. The new mortgages were 
dated in 1861 and 1562 and were in the 
names of Musammat Babbo Kunwar and 
her minor son Suraj Parshad. The disap- 
perance of the names of the other two 
ladies is used as an argument for saying 
that the transaction in question was not a 
joint family transaction. On the other 
hand the fact that Musammat Babbo 
Kunwar wasa party to these instruments 
as guardian of Suraj Parshad certainly 
points strongly the other way. Finally, on 
the 8rd Angust 1863 the property was- 
purchased, also in ber name, for Rs. 7,660, 
theconsideration being satisfied by discharging 
the principal and interest due on the prior 
mortgages. Musammat Babbo Kunwar’s name, 
according to Suraj Cun war, was inserted instead 
of her own at Musammat Sheorani’s request. 
It was a benomi transaction. Admitted)y, 
until Musammat Babbo Kunwar died in 1890, 
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ten years after her son, Suraj Parbsad, the pro» 
perty -was registered for revenue purposes in 
her name, and only then was mutation 
into* his own name applied for and obtained 
by Suraj Kunwar. He said that his wife, 
Musammat Sheorani, regularly received the 
income till she died, and that he continued 
to receive if from her death onwards. 

If this story was accepted, the defendant 
had discharged the burden of proof, and 
had established that the transactions of 
1860 to 1863 were benamz transactions, to 
the benefit of which he was entitled. The 
answer to it was- a point-blank denial. 
He was examined and cross examined day 
after day at great length, and the Trial 
Judge unhesitatingly believed him. On 
appeal his story was rejected as unworthy 
of belief, and judgment was entered for 
the plaintiffs. Hence the present appeal. 
The learned Judges of the High Court 
proceeded on the ground that the story 
was absurd, and that although, in spite 
of its inherent improbability, the Trial 
Judge accepted it, this was only because 
he threw on the plaintiffs the burden of 
showing that Mouza Hansi Man was not 
acquired benami for Musammat- Sheorani, 
They held thatsuch documentary corrobora- 
tion as was produced was either un- 
satisfactory or corroborated the opposite 
case, and that the conduct and, apparently, 
the character of Suraj Kunwar were both 
sudpicions and open to censure. 


It is true that the learned Trial Judge 
did say that the story was absurd, but 
the very sentence quoted by the Judges 
of the High Court shows his meaning, 
vies,’ “this story, with its bare nakedness 
and withont any external support, seems 
improbable and absurd.” It certainly was 
a story, which in itself alleged and involved 


the existence of corroborative material, 
and if that was not forthcoming, in so 
far as Suraj Kunwar could produce it, 


_the story might well seem to be a hardy and 
palpable fabrication. Intrinsically, however, 
it was not inconsistent with hnman nature 
or the practice and sentiment of Hindu 
families. Jt has sommended itself, as 
sugh, to other Judges beside the learned 
Judge who tried the case. About 1900 
those then acting in the pre ent plaintiffs’ 
interest quarrelled with Suraj Kunwar 
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and turned him bodily out of the family 
house, where he had lived, man and boy, 
for nearly fifty years. They then went to 
law with him. They sued him for posses- 
sion of three mouzgs, variously called 
Katharwa, Chhonnki, and Kuihouli, and 
Kherwa, Jhunki, and Khijauli, which they 
alleged were the property of the Tewari 
family, and which he said were his own. 
In that suit he told the same story, and, 
although they then laid no claim to Mouza 
Hanis Mau, he made it an integral part 
of his case. On that occasion also the 
Trial Judge believed him, and his judgment 
was affirmed on appeal. It was only after 
this failure that the plaintiffs brought the 
present suit for Hansi Mau. 


As has been said, the Tewari family was 
rich, It owned a large zemindart ilaka. 
There was an old-established moneylending 
business. There were dealings in grain and 
in precious metals. The various transactions 
were recorded in minute detail in books 
of account as voluminous and complicated 
as the transactions themselves. Therein 
were to be found the various rents collected 
from ryots and the profits drawn from 
sir lands. Sums were entered ranging 
from hundreds of rupees to trivial amounts; 
there were entries of purchases of gold 
mohurs coined by many dynasties and of 
the experditure of a few pence for sugar- 
candy and a few pice salt. The family 
had atleast three shops, one at Pukhrayan 
and two in Cawnpore, the Dzorhi shop 
and the Chonk shop. At Pukhrayan rents 
were collected, among others the renteof 
Hanai Man. It was a subordinate establish- 
ment, and ‘after deduction of its expenditure 
its takings were sent to one or other of 


the Cawnpore shops. With these books 
and these dealings the defendant was 
familiar. After Suraj Parshad came of age 


he employed Suraj Kunwar for some years 
as a karinda at Pukhrayan. When he 
died the family affairs passed into the 
hands of three purdinashin ladies, Musammat 
Babbo Kunwar, his mother; Musammat 
Mithan Kunwar, his widow, who lived tidl' 
1898; and” Musammat Dilaso Bibi, wife 
of his son, Sitla Prasad, who died a minor 
in 1837, With these ladies Suraj Kunwar, 
long regarded as one of the family, stood 
He became their sarbara- 
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kar, held their power’ of attorney, and 
no doubt had much influence with them 
and in the management of all the family 
affairs, 

Insignificant though the income of Hansi 
Mau was as compared with the whole 
Tewari income, it is impossible that it 
should have found no place in the family 
“books of account. It was collected by 
the Tewari kerindas at Pukbrayan and 
entered in the books there under the 
name of the mouza. It was then remitted 
to Cawnpore. Somehow or otber the 
Cawnpore books must haye dealt with it 
also. If it belonged to the joint family 
it stood as a receipt in the Pukhrayan 
books, and the Pukhrayan shop had to 
discharge itself. In the Pukhrayan books, 
accordingly, there were entries showing the 
remittances sent to Cawnpore, either sepa- 
rately or aggregated with other cash. The 
Cawnpore books in turn: must have shown 
whether it was separately paid away for 
or to the use of individuals, or was 
treated as an item in the general family 
sash and included in its totals. Somehow 
this income, like other remittances, had 
to be accounted for. It is true that the 
business seems to have been carried on 
unmethodically, and the books were neither 
regularly kept nor regularly balanced, but 
they served their turn, and must have 
been capable of throwing much con- 
temporary light, one way or the other, on 
e the truth of Suraj Kunwar’s story about 
Hansi Mau. 

For a long and important period the 
boəks were forthcoming They were ex- 
amined before the trial by a Commissioner, 
who, it is to be hopad, understood his 
report better than anyone elte has been 
able to do. Many ballock-loads of account 
books were in the Court compound at the 
trial, and at any rate a saffisiency of 
them were made available on the appeal. 
Selested entries were examined and ex- 
plained in the evidence. Many, though 
not al), of them have been printed in 
the record. Some are clear’and some are 
wot. - Assisted by copious and careful 
argument by Counsel on both sides, their 
Lordships have done their best with them. 

Unfortunately these books only begin 
about 1872. For the previous nine years 
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they are-not produced, and it was the 
plaintiffs’: business to produce or account 
for them. When Suraj Kunwar ceased 
to be sarbarakar and was turned out of 
the house, he left the family archives 
behind him. He says, though probably he 
exaggerates, that he was then too ill to 
walk unaided and was not even allowed 
to ` take away his own’ papers. At any 
rate, at that time the plaintiffs, or those 
acting in their interest, must have come 
into possession of the business books of 
the Tewaris, whatever they were. An 
order for discovery was made upon: the 
plaintiffs in this suit, but they produced 
none older than 1872. It may well be 
that the earlier books have been destroyed 
or have perished, bnt if was incumbent 
on the plaintiffs, and it would have been 
easy, to have given evidence of diligent 
search and of failure to find them, even 
if the fact and date of their destruction 
could not be proved. Sach books must 
have existed, and must have been long 
preserved for business purposes. Nor is 
this matter one of mere mistake or overaight. 
In the earlier suit for possession of the 
three mouzas, the same course was taken 
by the plaintiffs, and the comments made 
on it by the Court were severe. On the 
repetition of if in the present suit, two 
consequences followed. Secondary evidence 


of their contents was let in, and such 
evidence Suraj Kunwar gave. He said 


that his wife, Musammat Sheorani, always 
had the Hansi Mau profits paid to her 
or paid away by her direction, and that 
she had an aceount which was kept in 
the books of the Chouk shop at Cawnpore. 
Next tke presumption arises that the 
contents of the Tewari family books, which 
were not accounted for, were, as regards 
the issues in dispute, unfavourable to the 
plaintiffs. That could only be because they 
favoured Suraj Kunwar and supported his 
story. So far there is ground for saying 
that the learned Trial Judge was warranted 
iu accepting his evidence. The High 
Court hardly seems to have appreciated 
this view of the matter. 

The learned Judges seem to have thought 
that the question was: “Who made away 
with these books?” and that it was disposed 
of by acquittins the plaintiffs. To be sure 
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they say that they do not find Suraj 
Kunwar guilty, but as they add that he 
had the opportunity of getting rid of.them 
if he chose tg doso, they leave him under 
suspicion of misconduet entirely without 
avidence, Indeed, if Suraj Kunwar wished 
to suppress the facts and prepare the 
ground for an audacious fiction, he would 
not have spirited away the whole of the 
books before 1874 and sparedall those of 
later date. He would have confined 
his attention to eliminating or improving 
the relatively scanty entries relating to 
Hansi Mau. 

Their Lordships have carefully considered 
the portions of the books produced, to which 
their attention was directed, and they are 
of opinion that, so far as they go, they 
tend to support Suraj Kunwar’s story. It 
would be an unprofitable task, as it certain- 
Jy would be a tedious one, to set ont the 
details of these accounts at length. There 
are,a few entries in the books of the 
Pukhrayan shop showing that the net proceeds 
of the Hansi Mau rents were taken to Cawn- 
pore by Suraj Kunwar in the lifetime of Suraj 
Parshad. Suraj Kunwar said that they 
were hig own moneys and were so treated 
by him, nor is there any entry produced 
from the Cawnpore books to show that on 
the contrary they were treated as part of 
the family funds. It is true that these 
entries by no means occur in every year, 
and” that in the years in which they do 


not appear there is not, as might have 
been expected, credit of such sums 
to the personal account of Suraj Kunwar 


kept in the books of the Pukhrayan shop 
It is noticeable also, and is unexplained, 
that in, at any rate, one instance a similar 
entry appears in connection with another 
mouza, Mouza Umran, with which the 
defendant does not claim to have had 
anything todo. Still, unless Suraj Kunwar 
was merely the carrier of these. moneys 
to Cawnpore, in which case the Cawnporo 
books must have credited them to Pakhrayan 
as remittances on the family account, these 
entries, such as they are, were an open 
assertion of right by Suraj Kunwar; which 
might naturally have been expected to have 
challenged enquiry- and even litigation 
by Suraj Parshad. In the absence of any 
evidence of such challenge, these entries 
again tend to corroborate the defendant’s 
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story and are inconsistent with the plaintiffs’ 
right, 


Suraj Kunwar farther produced, in sup- 


port of his case, two sarkhats, one stating an 
account from 1864 to 1869, when Musammat 
Sheorani died, and the other, in continuation 
of it, running from 1869 to 187l, They 


purported to relate to the income of Hansie 


Mau on the credit side, and showed entries 
on the debit side of sums “sent 
Katharwa,” the village where the family 
of Suraj Kunwar lived; some purchases 
of jewellery, some losses in grain and cotton 
businesses, outlays for Musammat Sheorani’s 
dashah ceremony, outlays on the occasion 
of her barsi, and other sems. The judgment 
of the High Court disposes of these sarkhats 
as ‘most suspicious”, apparently because they 
are not entries in a book but are written on 
separate sheets of paper, and says that 
they could easily. have been fabricated. 
This may be so, but the uncontradicted 
evidence is that the first is wholly and 
the second partly in the handwriting of 
a man who died in 1874, and, if he 
fabricated them with a view to their 
employment at a trial in 1909, Suraj 
Kunwar’s case displays a ‘foresight and 
sare in its preparation which is remarkable 
even in Indian litigation. Again, the 
defendant explained these entries of moneys 
“sent to Katharwa” by saying that his 
wife settled 5 bzghas in Hansi Mau upon 
his family, which is not borne oat by any 
document and is inconsistent with his 
having sold to his co-defendants the entire 
12-anunas share without reservation. Sill 
their Lordships are not satisfied that 
these sarkhats, though they may deserve 
to be regarded with suspicion, ought to 
be disregarded altogether. So far as they 
gə, though they are not very clear, they 
support the case of Suraj Kunwar, ani are 
certainly inconsistent with that of the 
plaintiffs. 


There were three occasions on which 
the conduct of those, then entitled to the 
family property or employed in the family 
interest, was inconsistent with any knowledg® 


or belief on their part that Hansi Mau conld- 


be claimed as family property, though if 
it had been sn treated sinca its acquisition, 
these persons could hardly haye been ignorant 
“of the fact, 


to. 
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When Suraj Parshad came of age he 
found that the mouzas belonging to the 
family stood in the names of his mother, 
Musammat Babbo Kunwar, and of two 
other ladies of the family. He claimed 
that he was entitled to mutation, sued to 
establish his right of succession and ownership 
e under Hindu Law and succeeded. Thangh 
keenly alive to his rights he made no claim 
to Hansi Mau. His mother’s name stood on 
the khewat of Hansi Mau as pattidar and 
lumbardar as long as he lived - to the 
knowledge, at any rate, of his attorney, 
and so remained till she died long after 
him. Again, after those who represent 
the present plaintiffs had put the defendant 
out of the house, and certainly must have 
been minded to oust him from all property 
‘to which they conceived the family to be 
entitled, they brought the prior suit, already 
mentioned, to recover possession of three 
other mouzas, but made no claim to Hansi 
Man, presumably because they then believed 
that they had no claim. Lastly, when 
Musammat Babbo Kunwar died, Suraj 
Kunwar claimed mutation of Mouza Hansi 
Mau into his own name. He supported 
this claim by producing a taliknamn, executed 
by Musammat Mithan Kunwarand Musammat 
Dilaso Bibi, in which they set out in detail the 
story which he told at the trial of the present 
case, and on the strength of this obtained 
the desired mutation. This document was put 
in before the Trial Judge. Their Lord- 
e ships agree with the High Court in thinking 
that it was of little, if any, value; but one cir- 
cumstance connected with it is somewhat 
significant. It was prepared with the know- 
ledge of a certain Adhari Lal, a collateral 
member of the Tewari family, who in certain 
. events would become personally interested in 
the family property, and had for some time 
been in the family employment: as a 
- karinda, and held,jointly with the defendant, 
the ladies’ power of attorney. He took 
no exception either to the statements in 
or to the use of the falzknama. 


Their Lordships are fully alive to tha 
fect that there was much to be said 
against the case which Suraj Kunwar made, 
and that persons in his position, who: 
make‘such claims as he made, must ‘expect 
their stories to be narrowly, and even- 
seeptically, scrutinized; but the question ° 
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is not whether their Lordships would 
have believed his story, had they tried 
the case, but whether tbere is sufficient 
in the evidence to show hat the *High 
Court was right in holding that the Trial 
Judge had misdirected himself as to the 
onus of proof, or had misjudged the weight 
of the evidence, or wrongly accredited 
certain of the witnesses called before him. 

In the: result their Lordships answer 
this question in the negative, and will, 
therefore, humbly advise His Majesty that 
the appeal should be allowed with costs, 
and that the judgment appealed from should 
be set aside with costs, and the decree 
of the Trial Judge should be restored. 

Appeal allowed. 

Solicitor for the Appellants: Mr. E. Dalgado, 

Solicitors for the Respondents: Messrs, 
Barrow, Rogers and Nevill. 


CALCUTTA HIGH COURT. 
Cryin Rete No. 276 or 1916. 
June 23, 1916. 
Present:— Justice Sir Asutosh Mookerjee, Kr,, 
and Mr. Justice Cuming. 
RAJENDRA LAL SUR—Derenpant— 
: PETITIONER 
versus 


ATAL BIHARI SUR AND OTHERS— 


PLAINTIFFS — Opposite Parry, 

Civil Procedure Code (Act T of 1908), O. XXIII, v. 1, 
$. 115— Withdrawal of suit, permission for—Order ex 
parte—High Court, interference by~ Provincial Small 
Cause Courts Act (TX of 1867), s. 25— Government of 
India Act (5 & 6 Geo. V, c. 61), x. 107—Order ex 
parte prejudicing absent pariy— Revision— High Court, 
power of, 

The High Court in the exercise of the powera 
vested in it by section 115, Civil Procedure Code, or 
under section 25 of the Provincial Small Cause Courts 
Act can set aside orders improperly made under 
ee rule 1, Civil Procedure Code. [p, 970, 
aol, 2. f 

The High Court has amplo jurisdiction, under 
section 107 of the Government of India Act, 1915, to 
set aside an order of a subordinate Court granting 
leave toa plaintiff to withdraw a suit with liberty 
to bring a fresh suit, where such order has been mado 
withont opportunity afforded to the defendant to 
contest the plaintiff's application for withdrawal, [p. 
970, col. 2.] 

A judicial order, which may possibly affect or 
prejudice a party, cannot be made unless that party 
has si afforded anopportunity to be heard. [p. 970, 
col, 2. 
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Civil Rule against the order of the 
Subordicate Judge, 24-Pergannas, dated the 
18th January 1916. 

Bagus ProvaseChunder Mitter and Satindra 
Nath Mukherjee, for the Petitioner. 

Babus Niranjan Roy Chowdhury, Kshitis 
Ohundra Chuckerbutty and Bimala Charan 
Deb, for the Opposite Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order made under 
rule 1 of Order XXIII of the Code of Civil 
Procedure. The petitioner was a defendant 
in a suit for partition of joint property, and 
contested thé claim, on the ground, amongst 
others, that the plaint was insufficiently 
stamped. An issue was raised npon this 
préliminary point, and after various interlo- 
cutory orders, which need not be set out in 
detail for our present purpose, the Court 
decided on the 6th January 1916 to deter- 
mine the question of- Conrt-fees thus raised. 
On the day ‘following, witnesses were 
examined, arguments were heard and judg- 


ment was reserved. Six days’ later, we find 


the following entry in the order.sheet: 
“Plaintiffs are permitted to withdraw and 
bring a new suit. In the special circum- 
stances.of the. case, I make no order as to 
costs.” What had? happend was that on 
the 12th January, the plaintiffs presented 
an application to the Subordinate Judge 
under rule 1 of Order XXI{LI of the Code 
of Civil Procedure. They alleged that the 
suit as constituted was defective for want 
of parties and that full relief could not be 
had, unless the suit was re-constitnted. No 
notice of this application was given to the 
defendants: but the Court proceeded to make 
the order set out above. The petitioner 
now prays that the order may be set aside, 
and his application is supported by some of 
the other defendants to the suit, 

The plaintiffs contend that this Court has 
no jurisdiction to set aside the order of the 
Subordinate Judge and rely upon the 
dictum of Mr. Justice Coxe in the case of 
Bansi Singh v. Kishun Lall Thakur (1) that 
a case could not well be said. to have been 
decided witbin the meaning of section 115, 
Civil Procedure Code, when the Court had 
not adjudicated onthe merit- but had merely 
permitted the withdrawal of the plaintiff 


41) 26 Ind. Cas, 203; 41 C, 682, 
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from the suit. We observe; however, that 
Mr. Justise Digamber Chatterjee did not 
share the doubt expressed by Mr. Justice 
Coxe, as ‘to the competency of this Court 
to interfere with an order improperly made 
under Order XXIII, rule L. We may point 


‘ont that instances are by no means rare, 


where the High Court has set aside orders , 
improperly made under Order XXIII, rule J, 
in the exercise of the powers vested in it by 
section 115 of the Code of Civil Procedure: 
Kharda Oo. Ld. v. Durga Charan Chandra 
(2); Mabulla Sardar v. Hemangini Debi (8); 
Ram Krishna v. Ram Kirpa (4), or unden 
section 25 of the Provincial Small Cause 
Courts Act: Umesh Ohandra v. Rakhal 
Chandra (5); Burathagunta Pentadee v., 
Thurlapatts Rajammna (6). We feel no doubt 
whatever thatin any view we have ample ` 
jurisdiction under section 107 of the Govern- 
ment of India Act, 1915, to set aside the 
order of the Subordinate Judge, which 
cannot possibly be supported, as it was passed 
without opportunity afforded to the defend- 
ants to contest the application for with- 
drawal made by the plaintiffs. Ithas been 
contended, however, on behalf of the plaint- 
iffs that rule 1 of Order XXIII of the Code 
of Civil Procedure does not specifically 
require that notice of such an application 
must be given to the opposite party. That 
is perfectly ~ true. But as pointed out in 
the case of Ajant Singh v. Sundar ‘Mall (7), 
it is an elementary rule of universal 
application and founded upon the plainest e 
principles < of justice that a jadi- 
cial order which may possibly affect 
or prejudice any party cannot be made 
unless he has been afforded an opportunity 
to be heard; this is merely an instance of the 
application of the maxim andi alteram partem., 
In the present case the defendants have 
incurred costs to resist the claim of the 
plaintiffs. They have not had opportunity’, 
given to‘'them by the Subordinate Judge to 
contest the truth of the allegations made by 


(2) 5 Ind, Cas, 187; 110. L. J. 45. | 
_ (8) 6 Ind. Cas. 629; it O.L. J. B12. 

` (4) 14 Ind. Cas. 97;9 A , L. J. 35%, 
(5) 10 Ind. Gas, 8; 15 C. W. N. 666; 14 0, L, J. 


118. 
(Os 8 Ind. Cas, 868; 9 M, L, T. 204, (1912) 1 M, Wi 
NG) 16 Tnd. Ons, 667, 17 0. W. N. 862, : 
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the plaintiffs in their application for with- 
drawal from the suit. If they had ‘notice 
of the application, they might well have 
appeared and contended, that although the 
plaintiffs might be allowed to withdraw from 
the suit, they should not be permitted to 
harass the defendants witha fresh anit on the 
They might also have 
urged that even if an order were made in 
terms of the petition, the defendants should 
be indemnified to the extent of the costs 
incurred by them. We areof opinion that 
the Subordinate Judge should not have made 
‘an ex parte order of this description and 
that he has acted with material irregularity 
in the exercise of his jurisdiction. 

The result is, that this Rule is made 
absolute, the order of the Subordinate Judge 
discharged and the case remitted to the 
Court below in order that the application of 
the plaintiffs may be heard in the presence 
of all the parties concerned, The petitioner 
is entitled to the costs of this Rule. We 
assess the hearing fee at two gold mohurs. 


Rule made absolute, 


PUNJAB CHIEF COURT. 
Seconp CIVIL APPEAL No, 737 or 19135. 
April 30, 1917. 

Present:—Mr, Justice Leslie Jones, 
MOOL CHAND AND OTHERS— DEFENDANTS— 
APPELLANTS 

. VETSUS 

AMAR NATH— Prainrirr— RESPONDENT. 

Limitation Act (IX cf 1908), Sch I, Arts. 142, 144, 
149— Waste land—Presumption—Suit for possession— 
Onus probandi ~-Title, proof of—Animus possidendi, 
“So long aslind remains waste and unoccupied, 
the presumption is that possession follows title and 
when once it is found that a defendant has only 
obtained actual possession within a short time before 
ihe suit is brought against him, he must, in order to 
succeed in his defence, prove some other form of 
adverse title which does not depend on long cultiva- 
tion. [p. 973, col. 2.] 

But the burden of proving adverse possession is 
not shifted to the defendant by the mere fact that 
the plaintiff can show title to land which was once 
waste, at however remote a period. [p, 973, col 2.) 

In 1886 B. was givena lease of certain land in 
which he subsequently acquired proprietary rights 
and gota deed in 1195 covering the whole grant. 
In 1906 Government made a grant to A. of 4 squares 


of land adjoining the western boundary of the land ° 
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of B. Tt was subseyuently discovered that out of 
the area nominally allotted to A. about 15 kanals 
were in the possession of B.; whereupon A brought 
a suit for possession: 

Held, (1) that the suit was govefned by Artiele 142 
of the Limitation Act and that inasmuch as the 
plaintiff had failed to discharge the onus, which lay 
on him, of proving that he had been dispossessed 
within 12 years before sunit, the suit was liable to 
be dismissed; [ p. ‘74, col. 1.] 

(2) chat the plaintiff had failed to show any 
sufficient ground for shifting the onus of proving 
adverse title on to the defendants; [p. 974, col. 1.] 

Pirthi v. Ratti Ram, 21 Ind. Cas 972, 18 P. LL. B. 
1914; 19 P, W R. 1914 Narain Devi v. Billa, 25 Ind, 
Cas. 82; 204 P. L. R. 1914: 106 P. W. R. 1914 and 
Ramzan Ali v. Basharat Ali, 103 P. R. 1901, distin. 
guished. 

Mahomed Ibrahim v. Morrison, 5 ©. 86; 2 Ind, 
Dec. (nx. s.) 685, followed. 

(3) that Article 49 ofthe Limitation Act did not 
apply to the case, inasmuch as there was no conten- 
tion that the right of the Crown to recover possession 
was mii in the grant tothe plaintiff; [p. 974, 
col, 1. 

Jagadindra Nath Roy v. Hemanta Kumari Debi, 8 
C. W. N 809; 1 A. L. J. 585; 32 C 199: #11. A, 203; 6 
Bom L. R. 76*; 8 Sar. P. O.J 648 (P.O ), referred to. 

(4) that the very fact of oultivating possession 
involved an animus possidendi andit could not be 


‘said that since the encroachment by B was unwilling 


his possession could not be adverse beforo 190%. [p. 
974, col. 1.] 


Second appeal from the decree of the 
District Judge, Lahore, dated the Sth March 
1915, reversing that of the Subordinate Judge, 
first class, Lahore, dated the 22nd December 
1914, dismissing the plaintiff’s suit. 

Mr. O. Bevan Petman, for the Appellants. 

Kanwar Dalip Singh and Bakhshi Tek Chand, 
for the Respondent. 

JUDGMENT.—In 1856 Rai Bahadur Buta 
Mal was given a lease of 500 acres of Jand in 
Rakhs Paimar and Chor in the Chunian 
Tahsil of the Lahore District. In 1857 he 
acquired proprietary rights, butin 1&9] or 1892 
when -the settlement was in progress it was 
discovered that he was in possession of 2] 
acres 27 poles of land in excess of the 
original area of his grant. As, however, the 
grant had not been demarcated at the time 
when he took possession, he was allowed to 
purchase the additional area of 21 acres 27 
poles and in 1895 was granted a deed which 
covered the whole area. 

In 1906 Government made a grant of four 
squares of land to Rai Sahib Lala Amar 
Nath. The area selected, for this land adj >in- 
ed the western boundary of the land of Rai 
Bahadur Buta Mal in Rakh Paimar, The con. 
templated area of the grant was four squares, 


* [|] > had 
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each containing 25 acres approximately, but 
four complete squares were not available and 
the grant was, therefore, made up of two 
who squar-s°and parts of other squares. 
After making deductions for roads reserved 
by Government the area allotted to Rai Sahib 
Lala Amar Nath came to 10276 acres. It 
was, however, shortly »fterwards discovered 
that out of the area nominally allotted to the 
new grantee 14 kanals 14 malas were in the 
possession of Rai Bahadur Buta Mal. More 
measurements were made but with the same 
result, and after some litigation in a Revenue 
Court and much correspondence by Revenue 
Officers Rai Sahib Lala Amar Nath instituted 
the present suit for possession. The suit was 
dismissed by the Subordinate Judg2, but on 
appeal to the District Judge the plaintiff 
obtained a decree against whioh the defend- 
ants, who are the sons of Rai Bahadar Buta 
Mal, have preferred a second appeal. 


Counsel for the appellants has urged that 
the plaintiff has already got the full area of 
land which was granted to him and that the 
District Judge was obviously mistaken in 
thinking that he did not. It is no doubt true 
that the plaintiff made a foolish statement in 
which he claimed to be entitled to hold small 
portions of land adjoining his grant, even 
though they had not been allotted to him, 
but his claim does not depend on that 
statement, and after examining the evidence 
in the case I have come to the conclusion 
that the learned District Judge was perfectly 
right. The plaintiff ought to be in posses- 
sion of 102-76 acres, whereas he actually 
holds only 100-07 acres. There is equally no 
doubt that this diminution of the plaintiff’s 
area is due to the fact that the grant of Rai 
Bahadur Buta Mal now extends beyond that 
contemplated by his sale-deed of !895. I 
have examined these matters myself, becanse 
although the findings of the District Judge 
are not, properly speaking, open to attack 
on second appeal, I felt unable to accept 
some of his reasoning. After, however, hearing 
fall arguments I have no hesitation in 
arriving at the conclusions as above stated. 
I should note in this connection that Counsel 
for the appellants has laid considerable stress 
on the inclusion of the words “more or less” 
in the deed of sale of 1895, but [am unable 
to ,regar! those words as meaning that 
Rai Bahadar Bata Mal was to b2 allowed to 
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go beyond the boundaries contemplated by 
the deed of sale. 

The encroachment is one of a peculiar 
character consisting of a long and very 
acute-angled triangle. The western boundary 
of the property of the appellants ought to be 
a straight line between two boundary pillarg. 
It is still a perfectly straight line, bat the” 
northern end of the western boundary reaches 
a point 7 karams to the west of the boundary 
pillar, 

I am unable to follow the District Fides. 
when he saysthat there is a “presamation” 
that therewasa gradual encroahment. There 
is nothing on the record to show how this 
encroachment came to be made, bat having 
regard to the shape of it, it seems to me 
most probable that if was due to an accident, 
If Rai Bahadur Bata Mal had ever formed 
the intention of pushing forward his boun- 
dary at the expense of Government, T should 
have expected to find either that the encroach - 
ments were irregular or that he had encroach- 
ed equally along the whole length of his 
boundary. It lonks to me as if an erroneous 
line had been marked out on the ground up to 
which the tenants of the grantee cultivated 
as the land was developed. The whole area 
encroached upon was not cultivated at one 
time and in that sense the encroachment was 
certainly gradual, for two of the largest 
fields, Nos. 25l and 266, were still banjar in 
1892, vide the original masaw: signed by the 
Settlement Officer. 
believe that up to the time when this 
encroachment was discovered, Rai. Bahadur 
Buta Mal believed himself to be ganuinely 
entitled to all the land he was cultivating. 


_ In his plaint Rai Sahib Lila Amar Nath 
failed to make any statement concerning the 
date of the encroachment which he alleged, 
but Counsel, when examined on the point, 


stated that at the time of taking possession of. 


his grant the plaintiff had been given posses- 
sion of the areain dispnte although it was 
admittedly then under cultivation. He was 
onable to say when the defendant gained 
possession. This allegation was certainly 
untrue and for it was- substituted a different 
contention that the possession which the 
plaintiff had obtained was symbolical. Even 
that is not now urged. At the time no one 
knew that Rat Bahadur Buta Mal had exceed. 


“ed his-rights and when the plaintiff took pog: 


Lam quite prepared to | 
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session, it would naturally be beliiived that he 
was getting all the land covered by the paper 
allotment in bis favour, 

The first Court held that the suit was 
governed by Article 142 of the Limitation Act, 
and that the plaintiff had failed to prove 
the dispossession within twelve years which 
he had alleged. On appeal, however, the 


e District Judge came toa finding that “Article 


144 of the Limitation Act applies to this 
ease and not Article 142.” He gave as his 
reason the fact that at the time when these 
grants were made the land was waste land, 
and then proceeded to cite certain rulings, 
fmong them Ramzan Ali v. Basharat Ali (1) 
ind Mahomed Ibrahim v. Morrison (2), 
in support of his- proposition. He remarked 
that there was practically no evidence that 
the defendants had been cultivating the land 
in dispute earlier than the time when the 
plaintiff - took possession of his grant and, 
therefore, holding that the defendant had 
failed to substantiate his adverse possession 
accepted the appeal and decreed the-suit, 


I do not think that the defendants were 
quite fairly treated in this matter, even if the 
yiew of the law taken by the District Judge 
had been correct. They had sutcessfully 
met the specifie allegations of the plaintiff 
that he had been dispossessed after taking 
possessionand in the First Court at least 
they. could hardly have been expected’ to 
prove that their possession had dated from 
some two years earlier, Even 80 the only 


e evidence on the point is that of one of the 


defendants, who stated that his grant had 
been cultivated up to the present boundary 
from 1895. We know that it was cultivated 
in 1906, as much as ten years before the insti- 
tution of the enit, and there is no reason for 
supposing that it had been suddenly cultivated 
immediately before the allotment in-favour of 
the plaintiff was made. Indeed such indica- 
„tions, as we have, are to the contrary. In any 
case if the defendants were to be required to 
prove their cultivating possession for twelve 
years before the suit it would, I consider, 
have been only fair to give them further 
opportunity of so doing and that is the course 
Which I should adopt even now, if I were of 
the opinion that it is necessary for the defend- 


(1) 165 P, R. 1901. 


- (2) 5 ©, 86; 2 Ind. Dec. (x. s.) 685. 
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‘antsto prove exactly twelve years of adverse 
possession. 

I am, however, of the opinion that the 
District Judge wasin error on the point of 
law. The position which he took is defénded 
by Counsel for the respondent who has cited 
in support of.it several rulings. Of these 
Pirthi v. Ratti? Ram (8) and. Narain Devi v. 
Billa (4) are not in point. In the first 
of these cases the land in dispute was still 
banjar when the suit was brought, in the 
second also the land had not been brought 
under cultivation and the only evidence was 
of nser, which is by no means the same thing 
AS possession. 

Noram I at all pressed by Ramzan Ali 
v. Basharat Ali (1). That was a case in 
which the plaintif was able to show as 
a fact that the property in dispute had 
remained waste and unoccupied up to a 
short time before the suit and that being 
so, the plaintiff had only to prove prima 
facie a title not extinguished by limitation. 
So long as land remains waste‘ and nnocenupied, 
the presumption is that possession follows 
title and when once it is found as a fact that 
a defendant has only obtained actnal posses- 
sion within a short time before the suit is 
brought against him, he must to succeed in 
his defence prove some other form of adverse 
title, which does not depend on long cultive- 
tion. 


Muhammad Yar v, Dien (5), which was 
referred to in Ramzan Ali y. Basharat Ali (1), 
was another case of the same class in which 
the land had continued to lie waste until 
within a short time before suit, Neither of 
these rulings is anauthority for the proposi- 
tion which Counsel for the respondent wishes 
me to adopt, that ifa plaintiff can show title 
toland which was once waste, at however, 
remote a period, the burden of proving adverse 
possession is immediately shifted to the de- 
fendant, 


No doubt if in this case the plaintiff had 
been able to establish that the cultivation of 
the defendants did not begin before 1906, the 
onus would have been shifted to them to prove 


(3) 21 Ind, Cas. 972; 18 P. L, R. 1914; 19 P, W.R, 
1914 

(4) 25 Ind. Cas. 82; 204 P. L. R. 19:4; 106 P. W. R. 
1914 
' (5) 49 P. R. 1884. 
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other adverse possession, but that the plaintiff 
has not succeeded in doing nor even attempt- 
ed to do, and he has, in my opinion, failed to 
satisfy the initial requirementsotf Artisle ! 42, 
The District Judge cited Mahomed Ibrahim v. 
Morrison (2) in: support of the view 
which he took, but the ruling in question is 
against it. It was there laid down that 
“When the suit relates to a piece of chur 
land already brought under cultivation, the 
plaintiff, in order to get over the plea of 
limitation, must at least establish that either 
the land in suit formed within twelve years or 
was not ina fit state of cultivation within 
that period. Otherwise in all cases where 
the plaintiff showsthata subject-matter of a 
particular suit was chur in unculturable state 
some time previously, however remote it may 
be, even a century before, it would befor the 
defendant to establish the plea of limitation 
by proving adverse possession for more than 
twelve years. This latter rule may seem 
more reasonable or consonant to justice, but 
the whole @urrent of decisions being for a 
very long time in the other way, it is now too 
late to adopt it.” 


So far as I am aware, this view of the law 
has never been dissented from. In the cir- 
cumstances of the present case I have no hesi- 
tation in holding that the plaintiff: has 
failed to show any sufficient ground of 
shifting the onas of proving an adverse title 
on to the defendants’. . 


Counsel for the plaintiff-respondent has 
several further arguments, one is that 
Article 149 applies, but the plain words 
of the Article are against him [see also 
Jagadindra Nath Roy vy. Hemanta 
Kumari Debi (6 }. There is, moreover, 
no contention in this case that the right 
of the Crown to recover possession was 
included in grant to the plaintiff ~ 

Another argument is that if, as seems prob- 
able, the encroachment by Rai Bahadur 
Buta Mal was unwilling,. his possession 
could not possibly be adverse before 1906,. but 
for this again there is.no authority and 
the very fact of cultivating possession 
involves an animus possidendt, 

His last argument is that the defendants- 
appellants are estopped from pleading their 


(6) 8 0. W. N. 809; 1 A L. J. 585; 32 0. 129; 81 L 
$203; 6 Bom. L. R 785; 8 Bar. P. O, J. 698 (P. 0.). 
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adverse possession, but this is based on 
certain letters written to Government Officers 
which could in no case amount to estoppel 
as against the plaintiff. I accept the appeal 
and setting aside the decree of the lower 
Appellate Court, restore that of the Subor- 
dinate Judge. Inthe circumstances of this 
case I should have been inclined to order the 
parties to bear their own costs, but for the 
unfounded allegations, made with the object 
of bringing the suit within time, that the 
plaintiff was dispossessed after taking posses- 
sion of bis grant. As matters stand! direct 
that the ‘plaintiff-respondent do pay coste 
throughout. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Suconp CIvIL APPEAL No. 1625 or 1915. 
April 20, 1917. 

Present:— Justice Sir P, C. Banerji, Kr, 
ISHAR DIN AND ANOTHER— DEFENDANTS— 
APPELLANTS. 

VETSUS 


MUMTAZ HUSAIN KHAN AND anotasr—~ 


— PLaintir¥s—REsponpensts. 

Gro ve“ Grove-holder, right of, to plant ‘new trees— 
Wajib-al-ars, evidentiary value of —Wajib-ul-arz, con- 
struction of. 

A wajib- iar is part of the Record of Rights, and 
the entries in it must be deemed to be correct until 
the contrary is proved. [p. OTB, cols, 1 & 2.) | 

A wajib-ul-arz provided: “w hen a grove is denuded 
of trees, the grove-holder will have preferential 
right to cultivate it....... In future no person wil®be 
entitled to plant new trees without the permission 
of the pattidars”’: 

Held, that the clause was a general one and meant 
that if a grove-holder wanted to plant new trees, he 
must obtain. the permission of the zemindar even if 
his intention was to replace the trees which he had 
cut down. [p. 975, col. 1.) 


Second appeal against the decision of the 
District Judge, Allahabad, dated the 9th of 
August 1915.. 

Mr. Saila Nath Mukerji, for the Appel- 
lants. 

Dr. 8. M. Sulaiman, 
ents. 

JUDGMENT.— The plaintiffs who were 
zemindars ofa village brought the suit out 


for the Responée- 


of which this appeal has arisen for the 
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rentoval of certain trees which the defend- 
ants had planted in a grove held by tbem 
as grove-holders. The plaintiffs relied upon 
the terms of the waszb-ul-arz of the village 
and contended that .the deferdants were 
not entitled to plant new trees. The defend- 
ants on the other hand urged that they had 
only replaced trees which had been cut down 
by them and that they were entitled to 
do so. The Court of First Instance decided 
in favour of the defendants. On appeal 
the learned Judge held a different opinion 
and decreed the claim. The case turns 
eupon the interpretation of the wajib-ul-årz, 
Chapter 1V of that document relates to the 
rights of cultivators -and paragraph 5 relates 
to groves of cultivators and persons who are 
not proprietors of land. In this paragraph 
it is provided that proprietors of groves 
have aright to sell the fruits and cut down 
the trees in their groves. It then provides 
that when a grove is denuded of trees, the 
grove-holder will have “preferential right to 
cultivate it and it would not be let to any 
other tenant unless the grove-holder refuses 
to cultivate the land.” It concludes with 
the following’ provision:—“In futnre no 
person will be entitled to plant new trees 
without the : permission of the pattidars.” 
The learned Judge is of opinion that this 
last provision deprives the grove-holder -of 
the right to -plant new trees in the grove 
except with the permission of the zemzndars. 
The learned Munsif was of opinion that 
what the clause means is that after a grove 
had been denuded of trees, nao new trees 
could be planted without the permission 
of the zemindars. Ido not think that the 
elanse in the wajib-ul arz is capable of the 
interpretation which the learned Munsif 
has placed upon it. It deals with the rights 
of grove-holders and it provides for what 
should happen in future, that is to say, 
after the time when the wajib-ul-arz was 
prepared, and the provision is that no grove- 
holder should plant new trees in his grove 
without the permission of the zemindars, 
If a grove-holder wishes to eut down a 
number of trees, he has a right to do so. 
But if he wishes to plant new trees, he 
must obtain the permission of the zemindar 
even if his intention is to replace the 
trees which he has ent down. The clause 
is a general one and limits the rights of, 
the grove-holders. Tho wojthul-az ie 


part of the Record of Rights, and the 
entries init must be deemed to be correct 
until the contrary 18 proved. There is noth- 
ing to show that the entry is the wajileul-arz 
does not correctly represent the rights of 
the parties in the village. The case of 
Azmatullah Khan v. Mangni Ram (1) has 
no bearing upon this case, asin that case 
it was admitted that the tenants had a 
right to renew and replace the trees which 
were cut down. I think the view taken by 
the learned Judge of the lower Appellate 
Court is correct and this appeal must fail, I 
dismiss it with ccsts. 


Appeal dismissed. 
(1) A. W. N, (1886) 188; 5 Ind. Dec. (x. 8.) 207. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS Seconp APPEAL No, 58 
oF 1916. 
February 9, 1917, 
Present:——-Mr, Justice Oldfield and 
Mr. Justice Bakewell... 

D. SOUNDARARAJA IYENGAR—~ 
DEFENDANT—J 0 DGMENT- DHBIOR— RESPONDENT 
—APPELLANT 

l versus ee 
K. SREENIVASA CHARIAR AND ANOTHER 

— PLAINTIFF ~ DECREE-HOLDER— PETITIONER 
AND SUPPLEMENTAL RESPONDENT— RESPONDENTS. 

Limitation Act (IX of 1908), s. 6—Suffictent cause 
~~ Bona fide mistake of law, whether sufficient cause— 
Mistake of law, when deemed to be bona fide. 

A mistake of law, if made bona fide, is a sufficient 
cause for excusing delay in presenting an appeal. 
[p. 976, col. 2. ' mae 

Where two orders were passed in a case, one pro- 
liminary and the other final, and the circumstances 
were such that the former order could not have been 
mistaken by a personof ordinary prudence as final 
but an appeal against it was nevertheless presented 
beyond the limitation period: 

Held, that the mistake did not amount toa “suitici- 
ont cause” for excusing the delay within the meanin 
of section 5 of the Limitation Act. [p. 976, col. 2.] 


Appeal against the decree of the Dis- 
trict Court, Tanjore, in Appeal Suit No, 
431 of 1915, preferred against that 
of the Court of the Principal District 
Munsif, Kumbakonam, in Civil Miscellaneous 
Appeal No. 1029 of 1914, in Origtngl 
Suit No, 238 of 1932, 
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FACTS.—In this case two objections were 
taken to the execution of a decree: (1) 
that it was barred by limitation, (2) that 
the person applying had no power to do 
so. The Court held on the first point 
that it was in time. As to the second the 
Judge posted the hearing of the case to 
another date. On that day the appellant 
was absent and the Court ordered the 
transmission of the decree for execution 
to another Court. The appellant appealed 
against the former order beyond the period of 
limitation prescribed for filing an appeal, deem- 
ing it to bea final order and ignoring the 
later final order which was passed. The 
lower Appellate Court excused the delay 
and admitted the appeal, though presented 
out of time, but dismissed it on the ground 
that the order appealed against, being not 
final, was not appealable. The judgment- 
debtor appealed against this order. 


Mr. S. T. 
Appellant. 

Messrs. T. R. Venkatarama Sastri and O. 
F. Rajagopalachariar, for the Respondents. 


JODGMENT.—The main question argued 
on behalf of appellant is whether an ap- 
plication for a copy required for institution 
of execution proceedings is a starting ‘point 
from which time will ran under Article 182, 
Schedule I, of the Limitation Act. 


It is, however, unnecessary to deal with 
it, because respondent ‘has supported the 
lower Appellate Court’s decision ‘on a ‘point 
on which it held against him, his objection 
that the appeal to it was presented out of 
time. 


The objection was considered and 
dismissed in the lower Appellate Court’s 
order of 3rd January 1916, which we read 
as a finding that appellant had sufficient 
cause for not presenting the appeal earlier 
within the meaning of section 5, clause’ 2, 
of the Limitation Act. The facts are that 
appellant, the debtor, -objected to the 
petition for execution, which was originally 


S7imivasagopalachartar, for the 


presented by lst respondent, on two grounds, 


e(l) that it was out of time, (2) that lst 
respondent, who applied as a Receiver, no 
longer held that position. The District 
Munsif took the irregular course, in his 
preliminary judgment of 14th Novem- 
ber L914 of disallowing (1) and adjourning 
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the hearing of (2) for evidence to a date 
specified. On that date appellant was 
absent and the order asked for, one for 
transmission of the decree to another 
Court, was passed, Appellant, however, 
instead of appealing against it, appealed 
against the order of 14th November 
1914 and prosecuted his appeal, until 
it was dismissed on the ground that that 
order was not appealable, without cor- 
recting his mistake or appealing against 
the suhsequent final order. The question 
is whether he thus losstime owing to a 
mistake which the lower Appellate Court 
sould, in the exercise of a judicial discre- 
tion, treat as “sufficient cause.” _ 

Authority. in Madras recognises that a 
mistake of law may be sufficierit cause, one 
condition of its being treated as such be- 
ing, however, that it is made bona fide. The 
District Munsif’s judgment of the ldth 
November 1914 was clear and could not 
have been read as a final disposal by any 
man of ordinary understanding, and certainly 
not by appellant, since itexpressly reserv- 
ed one cbjection relied on by him for trial on 
a later date. Appellant alleges here that 
he was misled by the formal order which 
the District. Munsif unnecessarily drew up 
in connection with this judgment. But we 
do not think that it was ambiguous; and it 
could not have misled any one, who, as 
appellant must be presumed to have heen, 
was acquainted with the judgment. As 
we cannot hold that appellant was under 
any bona fide mistake, we cannot hold that 
the lower Appellate Court exercised a 
judicial discretion in excusing the dela¥. 
Its decision, therefore, must be supported on 
this ground. The appeal against appellate 
order is dismissed with costs. 

Appeal dismissed. 

Y. R.P. 
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CALCUTTA HIGH COURT. 

GriminaL Appsar, No- 806 or 1916. 
February 5, 1917, 

Present:_-Mr. Justice Teunon and 

Mr. Justice Chaudhuri. 

MUHAMMAD IBRAHIM or IBRAHIM 

PAHALWAN —Acuusep ~ APPELLANT 
versus 


KMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 25, 26—Statement by 
accused in presence of Eucise Officers, admissibility of 
—Police Officers present in same house, effect of— 
Examination and cross-examination in batches, pro- 
longing trial, desirability of. 

. A statement made by an accused person, arrested 
on acharge of wilawful possession of opium, to 
Excise Officers in a room of a house iu a differant part 
of which two Police servants, who had accompanied 
the Excise Officers and assisted in the arrest, were 
present, should for the purposes of section 26 of the 
Evidence Act be regarded as made while in Police 
custody and is, therefore, inadmissible in evidence. 
[p. 979, col. 1.] 

Quvre-—Whethor. Excise Officers who have large 
powers of search, arrest and detention, are to be 
regarded as Police Officers within the meaning of 
section 25 of the Evidence Act. [pu 978, col. 1.] 


- Examination and cross-examination of witnesses by 
batches in the Court of the Presidency Magistrate on 


various dates at intervals, thereby prolonging the . 


[p. 979, col. 2,1 


Messrs. Norton and . E. N. Choudhuri, 
Counsel, and Babus Monmatha Nath Mukerjee, 
Probodh Chandra Chatterjee and Bibhuti Bhu- 
san Saha, for the Appellant. 


` The Hon’ble Sir S. P. Sinha (Advocate. 
General) and Mr, A. Sinha, Counsel, and 
Babu Dasarathi Sanyal, for the Crown. 


- JUDGMENT.~—In this case the appellant 

uhammad Ibrahim or Ibrahim Pahalwan 
was placed on his trial with six others 
before the 4th Presidency Magistrate on 
charges of unlawfal possession of opium 
under section 9 of Act I of 1878. All 
were convicted and sentenced and the present 
accused, who received an appealable sen- 
tence, has appealed. 

. The case for the prosecution is that in 
concert with certain informers certain Excise 
Officers arranged to give to the appellant a 
 duantity of cocaine in exchange fora corre- 
sponding quantity of opium to be obtained 
from him. For the purpose of carrying 
- through the transaction a house, No. 1, Eden 
Hospital Lane, was hired. In this house 
behind the hall there ure two rooms with 
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an inter-communicating door. At the bottom 
of this door there are two holes, one a semi- 
circular hole measuring 2y by l inches 
at the meeting of the twọ-halves, and one 
a larger triangular hole caused by thé decay 
of the wood work against the door post 
on the west. There are also doors leading 
from each room into the hall in front 
gud into corridors at the back and sides. 
To this house on the morningof the 14th 
August, a Mr. Pogose,a Sub-Inspector of 
Excise, took 25 ounces of cocaine obtained from 
the Excise Superintendent Raha. With an 
excise peon Sebrati, Pogose placed himself 
in the southern room, and to the northern 
room were bronght by the informers the 
appellant [brahim and another accused 
Rafiq. This was at about 5 A. m. The 
cocaine was shown to Ibrahim, who then 
left: to fetch the opium. He returned 
without it at about 1] a.m and it was then 
arranged that he should bring it in the 
evening. 

At about 7 p. m. the same day Excise 
Inspector Hossain stationed himself in the 
southern room. Af or soon after 8, the 
seven accused came with the opium and, 
ona signal given, Pogose, two Sergeants of 
Police and the excise peons raided the house, 
and arrested the accused. One was captured 
in the northern room, ‘ive as they rushed 
into the adjoining room, and Ibrahim the 
appellant as he tried to make his escape 
through the hall. The opium brought by 
the accused to, and seized in, the northern 
room in a variety of packages was found 
to weigh just under 31 seers. 

The case of the appellant is that he 
knows nothing of the opium, that be was 
arrested when walking along Eden Hos- 
pital Road as an innocent passer-by, and 
was hustled into the house in question, 
He further says that on the morning of 
the 14th of August he was in Burdwan 
and that this case has been falsely brought 
against him because he has incurred the 
displeasure of Hixcse Officer Pogose. 


We may first. examine he, defence 
evidence. R 
In support of the appellant’s allegation 
that on the morning of the 14th he was 
absent at Burdwan, two witnesses have been 
examined, a doctor named Atul Kumar 


Bose and a Pleader, named Azizar Rahaman. 


—_ 
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Their story is that, the appellant was 
staying at the house of a friend named 
Monajat Ali and that the doctor treated 
him fog diarrhea from the 12th to the 
14th and on each day gave him a prescrip- 
tion. The Pleader says that on the 14th 
he received from the appellant asum of 
Rs. 5 as a subscription to a Muhammadan 
association. Now the appellant is not a mem- 
ber of the association, and this is the only 
subscription the Pleader realised in the 
course of the year 1916. The receipt and 
the counterfoil do not agree and the 
Treagurer’s cash book has not been pro- 
ducec. The prescriptions again are on 
loose pieces of paper and not on pages 
from the doctors printed prescription 
book. The doctor ts the family doctor 
both of appellant’s friend Monajat Ali and 
of the Pleader Azizur Rahaman, Monajaf 
“Ali has not been examined. The doctor 
does not explain why on the 30th October 
he should have asked another doctor 
(S. K. Sen) to couutersign a certificate which 
the defence does not produce. We are 
satisfied that both these witnesses have 
given false evidence. 


In explanation of his presence in Eden 
Hospital Road on the night and at the 
time in .question appellant says that feeling 
uneasy after his return ‘by “an afternoon 
train to Calcutta be went to his family 
doctor, got a prescription and was arrested 
when on his way home. In support of 
these explanations are examined the dostor, 
Sham Chand Baral, one Rajent Kumar 
Dutt, and Sub-Inspector, Hansen, then of 
the Bowbazar Thana, to which thana the 
appellant was taken under arrest at abont 
9 p, m. The doctor says that between 
7.80 and & Pr. m, the appellant came to 
his house and obtained from him a pres- 
cription for Rubini’s Essence of Camphor 
(Exhibit D). Hansen says that at the 
thana between 10-30 and 11 r, m. and before 
appellant’s release on bail he was shown 
Exhibit D by the appellant and at the 
latter’s request placed his initials npon it. 
eRajani Dutt says he saw the appellant’s 
arrest by a Police Sergeant at a point on 
Eden Hospital Road a little to the east 
of its junction with Eden Hospital Lane. 
He is a chance witness and is a friend 
of, and bas bed business deqlings with, the 
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appe‘lant. The doctor’s prescription again 
is on a piece of paper, loose or taken from a 
book without ecounterfoils. The doctor las 
no diary and no register. For a well-known 
article such as Rubini’s Essence of Camphor 
no prescription is necessary, and the doctor 
has to say that there was nothing serious the 
matter with the appellant, a well-to-do 
man, who has been his patient for three or 
four years, 


Hansen’s conduct on his own showing is. 
peculiar. The accused were brought to the 
thana atabont 9. The charge was entered, 
and the Excise Officers and others of their 
party left at 10-15, About 10-30 the appel. 
lant, he says, showed bhim Exhibit D. He does 
not explain why he returned it to appellant 
instead of retaining it and entering it in his 
register. He was examined on the 22nd 
November and when re-called for cross- 
examination on the 20th November, says 
for the first time that before initialling 
Exhibit D he took his superior officer 
Inspector Ras permission. It is one 
of the complaints of the defence that. 
their application, made on the lst Decem- 


s ber, fora subpæna upon Rai was refused. It 


is said that the statement regarding Rai made 
by Hansen on the: 20th November came as 
a surprise to the defence, but, . if true; it 
should not have been a surprise to the ap- 
pellant and we are of opinion that the ap- 
plication made at that late stage was pro- 
perly refused. We may further notice that 
the appellant has not explained why he said 
nothing of Exhibit D to the superior Bx- 
cise Officers Raba and Platts who foung 
him under arrest at No.1, Eden Hospital 
Lane, at about 9 r.m. We are, satisfied 
that these three defence witnesses have also 
given false evidence. 
We may now examine the sdidoues adduced 
by the prosecution. At the outset, we may 
say that the Magistrate has Aan 
admitted in evidence certain incriminating 
statements said to have been made by the 
appellant to Messrs. Platts and Raha. It 
has been contended on behalf of the appel.” . 
lants that the Excise Officers, who have large’ 
powers of search, arrest and detention, are: 
to be regarded as Police Officers within the 
meaning of section 25 of the Evidence Act, 
We need not decide this question, as it is the 
case for the proseoution that two Police 
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Sergeants accompanied the Excise Officers, 
assisted in the arrest of the appellant, and 
were in the house as part of the force in 
charge of the prisoners at the time when the 
statements are said to have been made. 
Though these Police Officers were not in the 
room with the appellant, Raha, Platts and 
the excise peons, yetin our opinion when 
making a statement in that room, the appel- 
lant is to be regarded as iu Police custody 
for the purposes of section 26 of the Evidence 
Act. The statements are, therefore, inadmis- 
sible. 

Of the prosecution witnesses, Sergeant 
McCreedie and Sergeant Gibbons (examined 
nominally as a Court witnéss) attempt to 
support the defence. Gibbons says that he 
arrested the appellant on the Eden Hospital 
Road 3 or 4 yards to the east of the junction 
with Eden Hospital Lane. Both say that 
the appellant struggled and was hustled by 
them into the house No. land there in the 
house was taken charge of by the Excise 
Officers. 

The two sergeants have hopelessly contra- 
dicted one another, and have also in the course 
of their depositions contradicted themselves. 
McCreedie has further contradicted his own 
previous statement taken from him in the 
presence of Gibbons by Raha on the Silst 
of October and admitted liy McCreedie to 
have been correctly recorded. It is incon- 
ceivable also that if their story had been 
true, appellant would not have given his 
account of his arrest to Mr, Platts and it 
is lear that he. did not do so. The two 
Police Sergeants are, it would seem, taking 
mivantage of the fact that by mistake one 
of the informers was arrested by some one 
of the party, and we are satisfied that for 
reasons best known to themselves they also 
are deposing falsely. 


The other prosecution witnesses, Pogose, 
Hossain and Sebrati, fully bear out the 
prosecution case as already set.out. They 
are corroborated by the seizure of the opium, 
and by the capture (which is beyond dis- 
pute) of the six other aceused. They are 
_ further corroborated by Raha as to the 29 
ounce of cocaine and by Raha and Platts 
who at about 9 p.m. found all the acocsed 
including the appellant under arrest within 
the house. 


It is urged that through the hole ar 
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holes to which reference has been made the 
witnesses, Pogose in the morning, Hossain 
in the evening, could not have seen the 
appellant as they say they did. Here the 
defence relies on the evidefice of the? plan- 
maker, Manna, who says that through the 
middle hole he could see into the adjoining 
room to a distance of only 23 feet and 
could see a man sitting in the room only 
up’ to the waist. No doubt, to see into the 
adjoining room, both he and the Excise 
Officers had to stretch themselves on the 
floor and this they say they did. Pogose 
does not say he confined himself to the middle 
hole and it may well be that being younger 
men they were able to adjust themselves 
better than Manna. We have no doubt on 
their evidence that the opium in question 
was taken to the house by the appellant in 
pursuance of the arrangement of which the 
officers speak and that he was arrested in 
the hall by Hossain as he was RER 
to make his escape. 

In conclusion, we should say that we view 
with grave concern the manner in whish 
the proceedings before the Magistrate were 
protracted. The hearing began on the 12th 
of September and did not conelude until the 
{th of December. In the course of these 
three months or so. on as many as 10 different 
dates, at intervals of 5 to 13 days, witnesses 
were examined or cross-examined by batches, 
in whole or part. We have already anime 
adverted on the evils attendant on this 
method of trial and we invite the special 
attention of the Magistrate to the judgment 
of this Court in the case of Meredith v, 
Sanjibant Dassi (1). 

Lastly, we should say that Superintendent 
Raha would, in our opinion, have been better 
advised if after the commencement of the 
trial he had refrained from taking a state- 
ment from the witness McCreedie on the 31st 
of October. 

For the reasons already given we dismiss 
this appeal and affirm the conviction of and 
sentence upon the appellant, ‘who will be now 
called upon to -surrender to his bail 
and undergo the unexpired portion of his 
sentence, 


Appeal dismissed. 
(1) 28 Ind. Cas. 1000; 420, 318; 190. W. N, 278; 
16 Cr. L, J, 424. 
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SUNNASI KUDUMBAN V. SIVASUBRAMANIA KONE, 


MADRAS HIGH COURT. 
Crrminat Reviston Case No, 680 or 1916. 
CRIMINAL Revision Petition No, 557 

é . © oF 1916. 

March 21, 1917. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Napier. 
SUNNASI KUDUMBAN -—COMPLAINANT — 
PETITIONER 
VErsSuUsS 
SIYASUBRAMANIA KONE AND OTHER: — 
ACCUSE D RESPINDENT4. 

Criminal Procedure Code (Act V of 1898), ss. 344, 
438, 439—Criminal proceedings—-Adjournment on pay- 
ment of costs, power to grant—Police charge-sheet— 


Costs, award of, against tmjory mani, legality of—‘On 
such terms,’ meaning of-—-High Cour t —Revision, powers 


of. 

It is competent to a Magistrate, in a pending 
trial or proceeding, ta grant an adjournment condi- 
tionally under section 344, Criminal Procedure Code, 
ou the payment of costs. Cp. 981,col. 1 p. 982, col. 1. ] 

The power can be exercised, in a case tried on 
a report by the Polico against the informant 
io the Police who, though a witness, virtually pro- 
socutes the case, [p. 981, “col, 1; p. 982, col, 2. ] 

Mathura Prasad v, Basant Lal, 28 A. "207; 2A. L. J, 
831; A. W. N. (1905) 256; 2 Cr. L. J. 803 aud Sew 
Prosad Poddar v. Corporation of Calcutta, 9 C., W.N., 
15; 2 Cre. L. J, A, roferred to. 

The words ‘on such terms as it thinks tit? in tho 
section are wide enough to cover an order making 
the payment of costs by one party to another a con- 
dition of granting an adjournment. Lp. 989, col, 2.) 

Tho High Court should frecly soxercise the power 
to revise any order passed under the section 
for the very reason that the words are so wide, 
[p. 982, col, 1.] 

Petition, under sections 435 and 439 of 
the Code of Criminal Prosedure, 1898, 
praying the High Court to revise the 
order of the Court of the 2nd class Magis- 
trate, Madura Taluq, dated the 13th July 
191", in Calendar Case No. 142 of 1916, 
authorising the Sub-Inspector of Police 
Sholavandan to recover from the petitioner 
Rs. 25, being the day costs of the defence on 
24th May 1916. 


FACTS of the case appear from the judg- 
ment, 

Mr. 5. Panchapakesa Sastriar for Mr, K. S, 
Jeyarama Atyar, for the Petitioner, —No costs 
are awarded by Criminal Courts; here this 
is a case charge-sheeted by the Police. 
Mathura Prasad v. Basant Lal (1) is not a 
Police charge-sheet case. Similar is the case 


(1) 28 A, 207; 2 A. D. J. 831; A. W.N. (1905) 256; 
2 Or b. J, 808, 
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6 
with Sew Prosad Poddar v. Ourporation, of 
Calcutta (2). 

Here the case was charge-sheeted by 
the Police and a private complainant 
cannot be recognised by the Court. Clauses 
(a) and (b) of section 200 of the Code of 
Criminal Procedure are exclusive of each 
other, 


[NAPIER, J,—In this case the order is 9. 


made under section 344. The words “on 
such terms as it thinks fit” seem to cover 
cases like this). 

The only sections that authorize the grant 
of costs are sections 142, 433 and 488; but | 
they are special proceedings and if the Code” 
intended that costs may be awarded under 
section 344, a provision for their recovery 
would have been made. The absence of such 
a provision is a clear indication that costs 
should not be awarded in cases cther than 
those specifically mentioned, ¢.¢., in cases of 
trials, 

The Public Prosecutor, for the Government, 
—T he order is made under section 344 of the 
Code of Criminal Procedure; that applies to 
all enquiries and trials and includes cases 
of this nature. Sections 148, 483 and 485 
award costs, but they contain no provision for 
recovering the same. 


Even in a charge sheet -case a. private 


complainant cau‘appear and iu the. present 
case a Pleader was engaged by him, Section 
494 of the Code authorises it. Saag a 


ORDER. < - 

AvYLING, J.—The main point involved in 
this petition is whether section 344, Criminal 
Procedure Code, authorises a Magistrate to 
grant an adjournment conditionally on the 
payment of costs. The power, if it exists, 
is certainly one very rarely exercised; on 
the other hand, the words of the section 
(“on such terms as it thinks fit”) seem 
vide enough to cover an order making 
the payment of costs by one party to 
another a condition of granting an adjourn- 
ment. This is the contention of the 
learned Public Prosecutor, and the only cases 
to which our attention has been directed 
[ Mathura Prasad v. Basant Lal (1) and Sew 
Prosad Poddar v, Oorporation of Oalcuttae 
(2), and a recent decision of a single Judge 
of this Court ia Criminal Revision Cases 
Nos. 485 and 485 of 1916] are all in hig 


(2) 9 O. W, N. 18; 2 Cr, |. J. 1, 
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favour: It is pointed out that the Ocde 
contains no provision for the recovery of 
costs- ordtred to be paid under this sestion; 
but this is not conclusive, for sections 433 
and- 485 aré instances in which Courts are 
specifically empowered to award costs with- 
out any provision as to their realisation. 
As at present advised 1 must hold that 
section 344 confers the power in question, 

Our- attention is drawn to the fact that 
this case was taken upon a Police charge 
sheet filed on information furnished by peti- 
Woner. It apprare, however, that petitioner 
had himself engaged a Vakil, and that he 
(petitioner) applied for the adjournment in 
consequence of the Vakil’s absence. In such 
circumstances the fact that he was not a 
complainant under section 200, Criminal Pro- 
cedure Code, would not be a bar to an order 
being passed against him. 


The petition should be dismissed. 


Narr, J.—In this case we are asked to 
revise the order of the 2nd Class Magis- 
irate of Madura Taluk directing the payment 
to the Pleader defending the accnsed of 
_ Rs. 25 for costs of the day, the case having 
been adjourned’at the instance of the proso- 
cution, The charge before tho Magistrate 
was on A Police report, but tha informant was 
represented at the hearing and joined in the 
application for adjournment made by the 
Police, Officer on the ground that his Vakil 
ewas absent, The order was passed 
under section 344 of the Code cf Criminal 
Procedure, which is as follows:— Jf, from 
the? absence of a witness or any other reason- 
able cause, it becomes necessary or advisable 
to postpone the commencenient of, or adjourn 
an inquiry or trial, the’ Court may, if it 
thinks fit, by order in writing stating the 
reason therefor, from time to time postpone, 
or adjourn the same. on such terms as it 
thinks fit for such time as it considers 
reasonable and may by a warrant remand 
the ascused in custody.’ We are asked 
to hold that the words “on such terms 
as ifethinks fit? do not include the power 
to? give costs. 1¢ is certainly true that 
such orders are very rarely made. It is 
also true that the granting of costs is speci- 
fically provided for in certain cases. Sec- 
tions 148, 433 and 488° contain such a 
power, Tt ja urged also with considerable 
wa : eY as i 
. , 
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force that it is not an incident of ordinary 
criminal procedure that costs shonld, so 
to spéak, follow the event. ° And last¥y we 
are pressed with the argument that, if the 
power to give costs was intended under 
this section, some provision would have been 


` made for their recovery. These are certain- 


ly formidable arguments against reading 
this power into the words of the section. On 
the other hand, it must be noted that 
this section 344 applies to enquiries and trials 
and has no reference to the particular proceed- 
ings in which special provisions for costs are 
made. Seetion 145 is part of the procedure 
for prevention of the offences. Section 433 
is a special provision for the High Court 
acting on reference and revision. Saction 
483 also does not apply to inquiries and 
trials, being part of the chapter on main- 
tenance of wives and children. The princi- 
ple that where special provision is made in 
some cases,a like power should not be read 
into general words does not, therefore, apply 
as between the sections. Section 344, which 
is under consideration, covers the whole field 
of criminal proceedings in which a person is 
an accused before a Court exercising ordinary 
jurisdiction. Nothing in ib sould bs read ta 
make any provision in the exercisa of jurisdic 
tion in the other elasses of proceedings dealt 
with above, and it may well be that the 
Legislature in making provisions covering this 
whole field thought it advisable to give wide 
powers to judicial officers to be exercised 
with proper discretion in dealing with cases 
coming before them in their ordinary pro- 
cedure. The argument that there is no pro- 
vision for the recovery of costs would have 
more force if the Legislature had been careful, 
where it does make specific provision for 
costs, to provide also for their recovery, but it 
is clear that neither in section 4433 nor 
in section 488 has this been done. In 
section 433, the words are the High Court 
may direct by whom the costs of such 
reference shall be paid.” In section 488, 
although power is given to issue a war- 
rant for levying the amount due for main- 
tenance in manner hereinbefore provided 
for levying fines, sub-clause 8 simply 
states that the Court shall have power to 
make such order as to ersts as may be 
„jnst. It may be arguable that on thb 
tyne interpretation of thea section, these ` 


982 


BABU LAL Y, EMPEROR. 


costs can be levied by a warrant, but 
the fact remains that there is nothing 
specMically laii down by the terms of the 
section. Apart from the very wide power 
given by this section 344, there is the 
use of the word “terms”. “Upon such 
terms” means something more than a mere 
general power to adjourn. It implies that 
a concession is granted to one side only 
on the condition that the other side 
suffers in some manner; and bearing in 
mind the wide meaning attached to the words 
“on terms’ in civil procedure, it is diffi- 
cult not to assume that the Legislature 
had in mind this ordinary form of terms, 
namely, the payment of costs. It is true 
that the language of , Order IX of the Civil 
Procedure Code is “upon such terms as 
to costs or otherwise.” But this argument 
of the specific mention of costs can be 
used against the contention, because it is 
clear that the Legislature intended the 
granting of costs as coming within the 
word “terms”, If the language in the 
Code had been “upon sush terms as the 
Court directs and may also award costs,” 
the petitioner’s argument would have more 
weight. Turning to authority, we find 
that the Allahabad High Court in Mathura 
Prasad v. Busant Lal (1) has held that 
section 344 does give this power. lt has 
also been so held by the Caleutta High 
Court in a case reported as Sew Prosad 
Poddar v. Corporation of Calcutta (2), and a 
Judge of this Court has quite lately fol- 
lowed these two decisions (Criminal Revi- 
sion Cases Nos. 4:5 and 466 of 1916). 
Where the langusge used by the Legisla- 
ture is intentionally wide, as if is in this 
case,- I think that on the whole, it is best 
not to attempt to limit it, but to leave to 
the Legislature the task of imposing limita- 
‘tion if it is found that any power exercised 
under this rule operates in a manner which 
the Legislature thinks unjust. Iam, there- 
fore, of opinion that the power to award costs 
is vested in the -Court under this section.- 


It is next urged that we should. 
interfere with this order, as it was 
made against a person whose position 


in the trial was that of witness only. I 
quite agree that we have power to revise 
fny order under this section and to use 
that power freely for the very reason that 
the wards are so wide. But in this case, 
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I see no reason why we should interfere 
The petitioner was, in addition to being 
a witness, the informant to the Police. An 
informant is a person recognised in crimi- 
nal procedure as initiating criminal proceed- 
ings. A person considering himself aggrieved 
can either lay a complaint before a Magistrate 
under se3tion 190 or give information to the 
Police under section 154 and in either 
case, he occupies virtually the same posi- 
tion in that he is seeking protection from 
the Courts exercising Criminal Jurisdiction. 
As stated above, the informant in this 
case employed a Vakil and was virtually 
the prosecutor. I see no reason, therefore, 
why he should not be made responsible to 
the accused for the costs of the adjourn- 
ment which he asked for. T wonld dismiss 
the petition, b 
Petition dismissed, 
VR P, 


PATNA HIGH COURT. 
Criminal Revision No, 4 or 1917. 
January 29, 1917. 
Present:— Sir Edward Chamier, Kr., Chief 
Justice, and Mr, Justice Sharfuddin. 
BABU LAL — APPLICANT 
versus 


EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act T of 1898), s. 274, 
score of—Joinder of charges—Offenccs of same kind, 

against different persons, 

Section 234 of the Criminal Procedure Code is rot 
limited to offences committed against the same 
person. [p. 983, col. 2.] 

Subedar Ahir v. Emperor, 28 Ind. Cas. €68; 43 C. 13; 
19 C.W.N, 557; 16 Cr. L.J. 382 and Sri Bhagwan Singh 
v. Emperor, 3 Ind, Cas, 819; 13 O0. W. N. 607; 10 Cr. 
L. J. 272; 9 C. L. J. 149; 5 M. L. T. 349, relied upon. 

Queen-Empress v. Juala Prasad, 7 A. 174 A.W.N. 
(1884) 321; 4Ind. Dec. (N. s) 387; Emperor v. 
Bechan Pande, 36 Ind Cas. 879; 14 A. L. J. 700; 88 A. 
457; 18 Cr L. J. 47; Queen-Empress v, Dhondi, Ral 
Un Or Cas. 331; Cr. Rg. 21 of 1887 and Raja Rao, 
In re, 36 Ind. Cas. 159; 20 M. L.J. 234; 17 Cr. L.J. 
479, (1916) 2 M. W. N. 257; 4 L W. 387, referred to. 

- Nanda Kumar Sirkar v, Emperor, 11 C. W. N. 1128; 
6Cr. L.J. 821 and Ali Mahomed v, Emperor, 1 Ind. Cas. 
335: 13 0. W. N. 4 8: 9 Cr. L. J. 277, dissented’-from. 


Crimiral revision against an order of 
Deputy Magistrate at Dhanbaid, dated 19th 
October 1916. 

Mr, D. N. Sa car, for the Applicant. | 

JUDGMENT. l 

Cuamier, C. J—The applicant in this 


+ 
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efsa was charged under section 406 of the’ 


Indian Penal Code with having on June 
2nd, 1916, committed criminal breach of 
trust in respect of two currency notes deli- 
vered to him by one Umed Ali and 
with having .n July 10th, 19 6, commit- 
ted criminal breach of trust in respect of 
Rs. 50 handed to him by one Ram 
Brich, He was convicted on the first 
charge but was acquitted on the second. 
His appeal against the conviction on the 
first charge was dismissed. 

The applicant now contends that the 
trial was illegal. The question is whether 
the case comes within section 234 of the 
Code of Criminal Procedure. That section 
rans: as-follows:— ' 

(1) When a person is asoused of more 
offences than one of the same kind com- 
mitted within the space of twelve 
months from the first to the last of suoh 
offences, he ‘may be clarged. with, and tried 
ab one trial for, any number of them not 
exceeding three, 


(2) Offences are of the same kind when 
they are punishable with the same amount of 
punishment under the same section of the 
ii Penal Code or of any spesial or local 
aw, 


{n Nanda ‚Kumar Sirkar v. Emperor (1) 
Mitra and Fletcher, JJ., held that sectioun 
284 was limited to the case of offences 
committed against the same person, but 
Fletcher and Beacheroft, JJ., in Subedar 
Ahir v. Emperor (2) destined to follow 
f that decision, Fletcher, J., saying that he 

was satisfied that his previous decision 
could not be supported. In Ali Mahomed 
v. Emperor (3) Holmwood and: Sharfnd- 
din, JJ., on November 24th, 1908, held 
that two charges under section 411 of 
the Indian Penal Code in respect of stolen 
properties belonging to two different persons 
and stolen at different times should not 
have been tried together, but in Sri 
Bhagwan Singh v. Emperor (4) Holm- 
— and Ryves, JJ., on December 17th, 

(1) 11 C. W. N. 1128; 6 Or. L, d, 321. 

(2)-28 Ind, Cas, 668; 130, 18; 19 0, W. N. 557; 
Or. L, J. 332. 

on?) 1 Ind. Cas. 835; 180. W. N. 418; 9 Or. L. J. 


on 3 Ind. Cas. 819; 19 O. W. N. 507; 10 Cr. L. J; 
272; 90. L. J. 149; 6M, La, 349, ° 
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1908, held that seotion 234 was not limit- 
ed to offences committed against the same 


person. They did not refer to the deci- 
sion in Ali Mahomed °v. Emperor (3): 
but they declined to follow the deoi- 


sion in Nanda Kumar Sirkar v. Emperor (4). 
The decisions of Fieteher and Beacheroft, 
Subedar Ahir v. Emperor 12) 
and of Holmwood and Ryves, JJ., in Sri 
Bhagwan Singh v. Emperor (4) are supported 
by the decisions of the Fall Bench of 
the Allahabad High Court in Queen-Hm- 
press v. Juala Presad (5), Piggott and 
Walsh, JJ., in Emperor v. Bechan Pande (6), 
the Bombay High Court in Queen Empress 
vy. Dhondi (7) and Seshagiri Iyer, J., In re 
Raja Rao (8). 

The balance of anthority is clearly in 
favour of the view that section 234 is 
not limited to offences sommitted against 
the same person. Apart from authority it 
seems to me that there is no justification 
for reading into section 234 a provision 
that the offences must have been commit- 
ted against tha same person. In my judg- 
ment the trial was in accordance with 
the law. It is, therefore, unnecessary to 
consider the question whether the applicant 
was prejudiced by the joinder of the two 
charges, but I may say that it has not 


even been suggested that the applicant was 


prejudiced. 

I would dismiss this application and 
direct the applicant to surrender to hia 
bail and serve out his sentence. 


SHARFODDIN, J.—~I agree. 
Rule discharged. 


(5) 7 A. 174; A. W. N. (1884) 321; 4 Ind, 
Dec. (N. 8.) 387. 

(6) 36 Tnd. Cas. 879; 14 A. D. J. 700; 38 A. 457; 18 
Or. L. J. 47. 

(7) Rat. Un. Cr, Cas, $31; Cr. Rg. 21 of 1887, 

(8) 36 Ind. Cas. 19; 20 M. L. J. 234, 17 Cr. L. J. 
479; (1916) 2M, W. N. 262, 4 L. W. 337. 


DE 
RAJAIN SINGH V, EMPEKOR, 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 716 or 1916. 
December 2, 1916. 
Prent: — Sir Henry Richards, Kr., 
Chief Justice, 
RAJAIN SINGH— APPLICANT 
VeETSUS 


EMPEROR—Oppositse Party. 
Criminal Tribes Act (III of 1911), s. 26 (2)—Occu- 


pier of land, duty of. on arrival of member of criminal 
tribe. 

Section 26 (2) of the Criminal Tribes Act makes 
it Obligatory on every occupier of land to communi. 
date the arrival on his land of any member of a 
criminal tribe to the nearest Police station, but 
a reasonable time must be allowed for the giving of 
such information. 


Criminal revision against the order of 
the Sessions Judge, Benares, dated the 25th 
August 1916. 

Mr. A. H. CO. Hamilton, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 


.JUDGMENT.—In this case Rajain Singh 
has been convicted under section 26 (2) of 
the. Criminal Tribes Act of I1911.- The 
charge against him was that he as an ocen- 
pier of land had not “forthwith communicated 
to the officer in charge of the nearest Police 
station” information which he had obtained 
of the arrival on bisland of a certain bhar, 
a member of a criminal tribe. The evi- 
dence as set forth in the judgment of the 
learned Magistrate and also of the learned 
Sessions Judge is as follows. The bhar had 
been wanted for three years for the purpose 
of having his thumb impression taken. The 
fact that he was “wanted” would seem to 
imply that he was wandering about and 
that his residence was unknown, that is 
to say, his residence during the period for 
which he was wanted. The Sub-Inspector 
came’ at night—the hour is not stated—to the 
house of the accuzed, and somewhere near 
the house he saw the accused seated smoking 
talking to the bhar. There is no evidence 
referred to in the judgment to show how 
long the accused had been talking to the 
bhar—and it is consistent with the statement 
pf the evidence in the judgment that the 
bhar had only arrived a few minutes before 
the Sub-Inspector, The question is whether 
under these cireumstances it ean be said 
to have been proved thatthe accused failed 
to give information of the arriyal of the 
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bhar on his land. It seems to me that the 
case was not proved. No donbt it may have 
been somewhat suapicions that the’ accused 
was engaged in apparently a friendly con- 
versation with the bhar, but it was neces- 
sary to prove that he had failed to give 
information within the meaning of the section. 
A man must, of conrse, have a reasonable 
time allowed him within which to give the 
information. On the supposition that the 
bhar had only arrived a few minutes before, 
the accused had no opportunity of giving 
the information at the nearest Police station. 
The learned Sessions Judge in his judgment 
refers to the hardship of occupiers and others 
being obliged to “rush off and gise inform- 
ation.” So long as the section is reasonably 
interpreted, I -do not think this- hardship 
is so great as might at first sight appear, 
and it must be remembered that the pro- 
vision of law about giving information is 
really for the protection of the people them- 
selves. The object of giving this information 
to the Police is to enable the latter to take 
precautions to preventdepredations of mem- 
bers of criminal tribes on the owners and 
occupiers of the neighbourhood. I -allow 
the application, set aside the orders of koth 
the Courts below, acquit the accused and 
direct that the fine, if paid, be refunded. 
Application allowed, 





~ 


PATNA HIGH COURT, . 
Criminat Revision No. 74 or 1917. 
March 21, 1917. 
Piesent:—Mr. Justice Chapman. 
ISHAN CHANDRA BANERJEE— 
ist Panry— PETITIONER 
Versus 


SRINATH BANERJEE AND OTHERS— 


2ND Pariy— Oprosite Parry, 

Criminal Procedure Code (Act V of 1898), s. 145— 
Crops ondisputed land deposited with third party~- 
Possession, joint — Magistrate ordering division of crops 
— High Court, interference by. 

Where previous to the drawing up of proceedings 
under section 145, Criminul Procedure’ Code, *a 
Magistrate had cansed the paddy crops on the dis- 
puted land to be cntand deposited with a-thid 
party, and after the proceedings had been‘ drawn np 
between tho contending parties, one of w hom claimed 


‘to be in sole possession of the land and the other 


to he in joint possession of the same, the Magistrate 
finding that the parties were in joint possession o- 
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the-lan@, and there was no likelihood of a breach of 
the peace, ordered the paddy to be equally divided 
between the two parties: 

Held, that the Magistrate had discretion to pass 
some order regarding the property which he found 
himself in custody of and that the High Court was not 
pound to interfere with the order. 


Criminal revision against the order of 
she Sub-Divisional Officer, Purulia. 

Mr. Abani Bhushan Mukherjz, for the Peti- 
tioner. 

JUDGMENT.--On the 12th of January 
1917, the Sub-Divisional Officer of Parulia 
drew up a proceeding under section 143 
of the Code of Criminal Procedure in respect 
of five khets of land. Previous to the drawing 
up of this proceeding the Police Officer in 
charge of ‘the Folice Station at Parulia had 
caused the paddy standing on the disputed 
land to be cut and kept in the custody of 
a. third party in pursuance of an order, dated 
the 19th. of December 1916, by the- Sub- 
Divisional Officer. One side claimed to be in 
separate possession of the land, the other 
side claimed to be in joint’ possession of 
the land.. The Magistrate after hearing the 
evidence came to the conclusion that the 
parties were in joint possession of the land, 
that there was no likelihood of a breach of 
the peace and he ordered the paddy to be 
equally divided between the two parties, 

The party which claimed to bein separate 
possession of the land now moves this Court 
and asks for an order setting aside the order 
pf the Magistrate directing that the paddy 
should be divided between the two parties. 
I have been referred to a.-casein the‘notes 
part of the Calcutta Weekly Notes i in which 
Gasperz and Sharfuddin, JJ., said “that in- 
asmuch as the order was not under the 
terms. of ary section of the Code of Oriminal 
Procedure they had no alternative but to 
set the order aside.” That is not the view 
that I take of the matter. The Court is not 
bound to exercise its powers of revision in 
such a oase. The Magistrate found himself 
rightly or wrongly in the custody of this 
property. He had: to pass some order about 
it, and this he did in the exercise of‘ his 
digtretion, The parties have another: remedy. 
It is open to: the petitioner to file a suit in 
the Civil- Court, ashe will in any case have 
to do, and ask for an injunction pending the 
suit. . If I am..to hold that the Magistrate 
had no jurisdiction: :to pass any order what- 
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ever about the paddy which happened to 
fall in his custody in the course of the 
criminal case, it would lead to an impasse, 
I am not prepared to say that this C8urt 
should necessarily interfere if the Magistrate 
in the exercise of his discretion passes an 
order regarding the disposal of property wh ich 
he finds in his possession. 
The application is rejected. 
Application rejected, 


PUNJAB CHIEF COURT. 
Carmina, Reviston Pamition No. 1703 oF 1916, 
December 15, 1916, eo 
Present:—-Mr. Justice Seott-Smith. 
LUQMAN AND OTHERS—ACCUSED— 
PETITIONERS 
VETSUS 
HMPEROR— Prosecutor — 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 11% 
(4), 110-Joint trial — Association of accused —Pro- 
cedure—Jurisdiction, want of— Aequiescence of accnsed, 
effect of. 

Section 117 (4) of the Oriminal Procedure Code 
allows a joint proceeding where two or more per. 
sons have been associated together in the matter 
under enquiry. The section, however, does not apply 
tO proceedings under section 110 of the Code whore 
the evidenco is generally to the effect that the 
acuused are persons of bad livelihood who associate 
with other >admashes and evidence is also given of 
specific facts against individual accused. 

The mere acquiescence of the accused in a joint 
enquiry does not- give the Magistrate a jurisdiction 
which he does not possess. 

Petition, under sections 439 and 435, Crimi- 
nal Procedure Code, for revision of the order 
of the Sessions Judge, Ferozepore, dated the 
Sth August 1916, affirming that of the 
District Magistrate, Ferozepore, of the 14th 
June 1916, placing the petitioners on security 
under section I10 of the Code of Criminal 
Procedure, 1898, each to execate a bond 
for Rs, 1,C00 for three years with two 
sureties or in default to suffer three years’ 
rigorous imprisonment. 

Mr. Lal Chand Mehra, for the Petitioner. 


JUDGMENT —The main defect in this 
oase is that all the five petitioners were 
dealt with in a. joint trial. Section 117 (4) of 
the Criminal Procedure Code allows such a 
joint proceeding, where two or more persons 
"haye been associated together in the matter 
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under enquiry. : lt is, however, not shown 
that these five persons jointly committed theft 
or were members of a gang of -persons 
asseciated together for the purpose of com- 
mitting - theft. -The evidence is generally 
to the effect-that they are persons of bad 
livelihood who associate with other badmashes, 
and evidence is also given of specific facts 
against individual accused. I think this is 
a case where section 117 (4) does not apply 
and the mere acquiescence of petitioners in 
a joint enquiry could not give the Magistrate 
a jurisdiction which he did not possess. 

I furtber consider that the Magis- 
trate should have recorded the whole of the 
defence evidence. 

I accept the petition and set aside 
the order of the Magistrate and the pro- 
ceedings upon which it is based, and leave 
it to him, if so advised, to make a further 
enquiry into the case of each of the peti- 
tioners separately according to law. 


Petition accepted, 





OUDH JUDICIAL COMMISSIONER'S 
-COURT. 
MISCELLANEOUS CRIMINAL ATPEAL No. 3 
or 1917. 

February 16, 1917. 
Present:—Mr, Lindsay, J, ©. 
BALAN DIN—INSOLVENT— Opposite Party 
— APPELLANT 
TETSUS 
EMPEROR, THROUGH MOTI LAL — 


Crepitor-— APPLICANT——RESPONDENT. 
. Provincial Insolvency ` Act (ITI of 1907), s. 48— 
Criminal proceedings— Procedurve—Evidence recorded 
at time of adjudication, admissibility of. 

Proceedings under section 48 of the Provincial 
Insolvency Act are inthe nature of criminal pro- 
ceedings, in which the Judge ought to proceed with 
the formality which is required in dealing with 
investigations into the commission of offences. There 
ought to be definite charges made against the person 
whom it is proposed to deal with and evidence ought 
to be taken in support of the charges as also any 
evidence which the accused person may desire to 
put forward on the other side. [p. 987, col. 1.] 

An insolvent cannot be punished under section 43 
on evidence given ên behalf of creditors when they 
were opposing his application for an adjudication of 
insolvency. [p. 987, col. 1.] 

.Nathumal v. District ‘Judge of Benares, 6 Ind. 
Cas, 570; 7 A.L J. €02; 32 A. 547, relied upon, is 


Appeal against the order -of the -District 
ee 8 Gone dated the 22nd December 
916 


- 
a a 
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Messrs. B. B. Dhandra and B. Ram Okandra. 
for the Appellant. 

The Government Pleader, for the Crown. ` 

Mr. S. N. Roy, for the Creditors, 


JUDGMENT.—This is an appeal by one 
Patan Din againstan order of the District 
Judge of Gonda sentencing him to nine 
months’ simple imprisonment under section 
48 of the Provinoial Insolvency Act (III of 
1907), A number of grounds have been set 
out in the memorandum of appeal, and, after 
having heard Counsel on both sides, I 
have come -to-the conclusion that the 
proper course for me to adopt in this 
sase is to set aside the learned | Judge’s 
order and to direct that proceedings 
under section 43 be taken de novo against 
the insolvent, lt appears that this. man 
Patan Din filed an application before the 
learned Judge asking to bə declared an 
insolvent. To his application he. attached a 
list showing various debts which were due by 
him, One of the debts specified in the list 
was fora sum of Rs, 2,000 odd and it was 
represented that this money was owing to.a 
man called Ori Lal, who is Patan Din’s own 
brother,- Notices were issued to the various 
creditors naméd in the list attached’: to the 
petition, and on the day appointed for the hear- 
ing of the casg a number of them. ‘appeared 
in Court and it would seem that ‘they 
resisted the application in insolvency, declar- 
ing that it had been made in bad faith. . The 
learned Judge, however, was of opinion at the 


time when these representations were made 


that.the applicant was entitled to have an 
order of adjudication made. After ths he 
called for proof of the debts. in order:to 
prepare the schedule and certain evidence 
was taken. with respect to this alleged debt of 
Rs. 2,000 odd. Two witnesses were pro- 
duced on behalf of .the -ereditor Ori Lal, in 
order to.prove the debt.. On the other side 
a witness named Bhagwandin waa: examined. 
This man seems to have been examined as 
an expert. witness. He had been allowed to 
examine the account baoks of the applicant 
‘Patan Din and his evidence was to the effect 


that there were irregularities in the keeping 


of Patan Din’s-, books. After hearing this 
evidence the learned. Jndge -came to the 
conclusion that Ori Lal had failed to prove 
the debt set ont in the schedule. An appeal 
against, this order of the learned. District 
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Judge was brought up to this Court but was 
dismissed. Meantime some of the creditors 
had filed a written complaint in the Court 
of the District Judge, alleging that the 
insolvent Patan Din was guilty of an offence 
under section 43. The learned Judge 
suspended any inquiry into this matter until 
the decision of the appeal inthis Court, 
After the case had been decided here the 
learned Judge took up the matter. A notice 
was issued to Patan Din to appear in 
Court and show cause why he should not 
be dealt with under section 43 of the Act. 
Patan Din was directed to appear with his 
witnesses. He produced no evidence and 
acting upon the,evidence which had been 
previously recorded the learned Judge came 
to the conclusion that Patan Din had been 
guilty of the offence of having, in the words 
of the Act, “wilfully made a false entry” in 
the list of debts attached to his petition, 
A. number of cases of this kind have been 
before me already and it has been necessary 
for me on more than one cecasion to paint 
out that proceedings under section 43 of this 
Act are in the nature of criminal proceedings, 
in whiehthe Judge oughtto proceed with 
the formality which is -required in .dealing 
with investigations into the commission of 
offences. There ought to be definite charges 
made agairst the person whom it is proposed 
to deal with and evidence ought to be taken 
in support of the charges as also any evidence 
which the acoused person may desire to put 
forward on the other side. In the course 
of arguments I have been referred to the 
fase’ of Nathumal v, District Judge of 
Benares (1). There in oircumstances some- 
what similar to those of the present case 


.a& Bench of the High Court set aside an 


‘when they were opposing his 


order of conviction under section 43 and 
held -that an insolvent could not be punish- 
ed on evidence given on behalf of creditors 
application 
of insolyensy. The 


for an adjudication 


‘learned Judges were of opinion that evidence 


ought to be recorded de novo after the 


‘charges are framed.. Their reasons for hold- 
“ing this view of the law are to be found 


at page 605* of the report. I think I ought 
to follow the principles laid down in this 


‘judgment and it is for this reason, there- 


(1) 6 Ind, Cas. §70; 7 A. L, J. 802; 32 A. 547. 
| * Page of 7 A, L, J,—Ead.: 3 
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fore, that I set aside the order of the 
Court below and direct the Jndge to deal 
with the case de novo in accordance with 
the principles laid down in the All&habad 
ruling cited above. I make no order as to 
costs. 

Order set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL Reviston Pemtion No, 1230 
or 1914, 

October 22, 1915. 

Present: :-—Sir Donald Johnstone, Kr., 
Chief Judge. 

BUR SINGH-— JUDUMENT-DERTOR—- 
PETITIONER 
VETEUS 
ISHAR SINQGH—DECRER-HOLDER — 


RESPON DENT. 

Criminal Procedure Code (Act V of 1898), 5. 195— 
Decree-holder failing to give credit for payment — 
Sanction to prosecute—Penal Code (Act XLV of 1860), 
s. 210, 

Sanction to prosecute a decree-holder under section 
210 of the Penal Code for failing to give credit in 
execution for a sum paid to him should not be withheld, 
merely on the ground that the jndginent-debtor 
making the payment has not been prejudiced or 
that there is not satisfactory proof of the payment 
on the file. 


Petition, under section 195, Criminal Pro- 
cedure Code, for revision of the order of the 
District Judge, Amritsar, dated the 17th 
March 1914, affirming that of the Munsif, lst 
class, Amritsar, dated the 4th February, 
1914, rejecting the application of the 
petitioner for grant of permission to prosesnte 
the respondent under section 210 of the 
Indian Penal Code. 

Mr. N. O. Mehra, for the Petitioner, 

JUDGMENT.—(1). Ishar Singh had a 
decree for money against the predecessors-in- 
interest of Bur Singh petitioner. Bur Singh 
alleges thathe paid Ishar Singh Rs. 100 
and that the latter accepted that sum in full 
satisfaction and promised to certify satisfac- 
tion to the Court. Instead of doing so, 
however, he waited two years and then 
applied for execution, not even giving credit 
for Rs, 100 received. Bur Singh prosecuted 
under section 420, Irdian Penal Cede, but 
the Magistrate (Mr. Maconachie) on 18th 
September 1911, while he found that the 


Re. 160 parred, held that the offence WAB 


prosecution as prayed.. 
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not one of cheating but an offence, if at all, was 


one under section 210, Indian Penal Code. 


On- this: Bur Singh applied to the Munsif 
for sdnction to” prosecute under that law, 
but -his- prayer was rejected on the ground 
that “he has not been prejudiced.” This 
rather cryptic remark remains quite unex- 
plained. The learned District Judge, on appeal, 
who agreed with the Munsif as above, also said 
there was ‘nothing on the file to show 
that the, alleged payment has. been made 
to the decree-holder.” J am unable to agree 
with either Court. Bur Singh was clearly 
“prejudiced,” if, having . paid Rs. 100, 
Ishar Singh attenipted td. execute the decree 
regardless of the payment. Again, the time 
had not arrived for complainant to proye the 
payment of Rs. 100 in full satisfaction; he 
is prepared todo that if, his petition for 
leave to prosecute being sanctioned, he is 
given his opportunity. The probabilities are 
all in his:fayour, for see Mr, Maconachie’s 
enquiry-and ifs result, O 

(2). F allow the petition and sanction 


Fe ante 


Petition alloived, 


MADRAS HIGH COURT. 
CORIMINAL Revisrow No. 819 or 1916. 
Marel-20; 1917, 
Present: :— Mr. Justics “Abdur Rahim and 
Mr: Justice Napier: 


~: In re RANGASAML GOUNDAN anp 


oragers—Accusep Nos. 1, 2, 4 AND 5—- 
PETITIONERS, 

Penal Code tAct XLV of 1880), 8. 438—Maiming — 
Cutting off ears-—Gffence 

Where the accused.cut the ears of two asses 
clean off at their base so as to affect the hearing of 
the animals: 

Held, that they were guilty of “maiming” the 
animals within the meaning of section 428, Indian 
Penal Code. 

` Marogowdha v. Srinivasa Rangachar, 12 Ind Gas, 90; 
85 M. 594; 10 M. L. T. 192; 21 M. L. J. 848; (1911) 2 
M. W. N. 141; 12 Cr. L, J, 482; Anna Laxman Bhintade 
v, Emperor, 34Ind. Cas. 973; 18 Bom. L. R. 289; 
17 Cr. L. J. 253, followed. 

: Petition, under sections 435 and 439 ‘of’ ‘the 
Code of Criminal Procedure, 1898 , praying the 
High Court to. revise the judgment: of the 
Court of the first class Sub- Divisional Magis- 
trate, Erode Division, in Criminal Appeal 


LA “9 of 1916, preferred against that 
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of the.Court of the Stationary 2nd class 
Magistrate, Dharapuram, in -Calendar Case 
No. 135 of 1916. 
Mr, A, Srirangacharit for the Hon’ble Mr. 
T. Rangacharzar, for the Petitioner. 


Mr E. BR. Osborne (Publie Proseca- 
tor), for the Crown. SS 
ORDER.—As regards the éonyiction ° 


under section 428, Indian Penal Code, we 
do not think that it is wrong. The 
accused cut the ears of two asses clean _ off 
at their base and it is contended that this 
act does not amount to 
the meaning of section 428. We have a 
decision of this Court in Marogowdha v. 
Srinivasa Rangachar (1), where it was held 
that the cutting of the ears of a horse 
amounted td an offence of maiming within the 
meaning of the Indian Penal Code. That 
also seems. to be the view taken in 
Anna Taxman Bhintade v. Emperor (2), 
although in the latter case, beéause :the 
animals ears had not been wholly ent 
off but only a portion of the ears had 
been cut, it was held that the offence was 
not one of maiming. But here the ears 
‘have been completely removed and the 
ease falls within the ruling of Marogowdha 
y. Srinivasa Rangachar (1). Suchan aot is 


likely to affect the hearing of the animal 


and it certaibly amounts to mutilation. 
The fine of Rs. 50 passed-. on. each of 
the accused Nos, L and 2'seems to us. to. be 
rather heavy. . While we uphold the’ eon- 
viction, we reduce. the sectence of Sne to 
a fine of Rs. 25 eachi Wedonot think we 
should interfere with the conviction of tlre 
Ath and the .5th acensed for hurt, An 


objection is now taken ‘that this offence: 
of the.’ 


was .not committed in the course 
same transaction as the offence under 
This point was not raised 
before the Magistrate, nor is it mentioned 
even in the grounds of the revision peti- 
tion. We do not think that an objection 
of this nature should be allowed to. be 
taken for the first time. in revision. The 
eee ‘of the fines will be NAUN if 


Fine- riei 
Ro Pe 
P 12 Ind. Cas. 90; 35 M. 594; 10 M. L. T.1923, 21. 
M. L. J, 843; (1911) 2 M. W. N. 141; IZ Or, Ti, 3. 482, 
e (2) 34 Ind. Cas. 973; 18 Bom. Ts. Ra 289; 17 Cr. “fa 
J. 263, 


sd 


iT} . . . 9 
maiming” within , 
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SIND JUDICIAL COMMISSIONER'S 
COURT, 
Criminar Revision APPLIGATION No. 125 
or 1916. 
October 12, 1916. 
Present:—-Mr. Hayward, J. C., and 
Mr. Crouch, A. J. C. ` 


è ADOO walad OBATO—-APPLICANT 


Versus 


EMPEROR— Opponent. 

Criminal Procedure Code (Act V of 1898), s- 662, 

Chaps. XXI, XXII-—Procedure—-Trial, change of, from 
regular into swmmary, legality of-—Offence, trivial, 
e Where an accused person was charged with an 
offence which was triable summarily under Chapter 
XXII of the Criminal Procedure Code, but the 
trying Magistrate commenced the trial under Chapter 
XXI until the framing of the charge, and subse- 
quently changed the proceduro and completed the 
trial under Chapter XXII ; 

Held, that the change of procedure was a mere 
irregularity, and as such did not vitiate the trial 
ear caused, in fact, a failure of justice. [p. 989, 
col, 2 

The offence of stealing a cow and taking ib to 
tho slaughter-yard is not one which ‘can be re- 


garded as strivial within tho meaning of section 562, | 


Criminal Procedure Code. [p. 990, col. 1.] 

Appheation against the order of the City 
Magistrate, Karachi. 

Mr. L, P. Ferro, for the Applicant. 

Mr. 0. M. Lobo, 2nd Assistant Public 
Prosecutor for Karachi, for the Crown, 

JUDGMENT.— This is an application : un- 
der sections 435 and 439, Criminal Pro- 
cedure Code, against the order of the City 
Magistrate, Karachi, convicting the applicant, 


e Àdoo, under section 379, Indian Penal Cede, . 


and ‘sentencing him to suffer three months’ 
rigorous Imprisonment. It appears that on 
the” 27th July one Parmanand Gokaldas, 


_ residing in the Lyari Quarter, Karachi, eñ- 


trusted three cows to Urs Dhobi to be taken 
into the jungles to graze for a few months. 
On the 3lst July, the complainant and 
‘his brother saw Adoo driving one of the cows 
do the Soldier Bazar slavughter-yard. A 
complaint was made to the Police, with the 
result that Urs was challaned under section 
406 and Adoo under section 41], Indian 
Penal Code. The Magistrate commenced 
the trial of both the accused under Chapter 
XXI. Witnesses for the prosecution were 
examined ard cross-examined and, after 
considering their evidence, the Magistrate 


‘found that no case was made out against 
‘Urs and discharged him, framing a charge 
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as against Adoo under section 379, Indian 
Penal Code. The Magistrate, then, instead 
of proceeding in a regular manner. under 
sections 255 and 256, continfled the trfal to 
completion under Chapter XXII, as if it 
were a summary trial and finally found the 
accused guilty and convicted him, 

Mr. Ferro, who appears for the applicant, 
contends that the trial was illegal, that 
change of procedure resulted in an injustice 
to the applicant and that there was no 
sufficient evidence before the Court to justify 
the gonyiction. a 

There. is-no. section of the Code which 
Waa sanctions a change of procedure 
from a trial-.under Chapter . XXI to one. 
under Chapter XXII, but there is also no 
section which expressly prohibits such a 
change. The procedure is certainly not.one 
contemplated or sanctioned by the Code and 
we must regard if atleast as an irregular- 
ity; but: such irregularity will not invalidate 
the trialunless it has, in fact, occasioned 
a failure of justice. , 

Mr. Ferro contends that the right. -pf 
re-calling the prosecution witnesses for cross- 
examination is au important right and that 
the failure of the Magistrate to grant this 
privilege may have resulted in a- serious 
prejudice, 

But we are bound by the terms of the 


explanation to section 537 to consider whe-- 
ther this objection could and should haye 
‘been raised at an earlier stage. 


The ac- 
cused was represented at the trial by a 
Pleader, and as the trial proceeded, he could 
have brought to the notice of the Court 
the fact that he desired to further crogs- 
examine the prosecution witnesses—if such 
was the case—and have claimed his right te. 
do so. But it is not contended that any 
such application was made. Nor hag it 
been shcwn to us that, even if the pro- 
secution witnesses had been recalled, any 
material evidence useful to the accused would 
probably have been elicited, 


contends that the ac- 
cused owing to this irregularity lost his 
right to appeal, But a person charged 
with an offence under section 379 has not, 
as a matter cf course,a right to be so 


Mr. Ferro next 


‘tried that in case of conviction he will have 


an appeal. And the contention now put 


eforward has no force unless it can be shown 
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that the appellant was deprived of some 
such: right. The Magistrate could’ have 
correctly tried the accused under the Sum- 
mary “ Chapter.” The trial was, in our 
opinion, substantially one under that chap- 
ter and if the trial be treated as such, then 
the accused has no grievance whatever, for 
the -prosecution witnesses were examined 
and cross-examined in greater detail than 
they would have been, had the trial from 
the first been a summary one. And even 
if we were of opinion that the special pro- 
cedure followed had deprived the applicant 
of a substantial right, we should still 
have to consider whether there had been a 
failure of justice in fact; and this brings us 
_ tothe third point raised by Mr. Ferro that 
there was no evidence before the Court to 
justify the conviction. 

Mr, Ferro has pointed out that the Magis- 
trate referred in his judgment to the state- 
ment of Urs‘as co-accused and that this 
statement could not properly be used as evi- 
dence against Adoo as it was of an ex- 
culpatory nature. We think, however, that, 
apart from the statement of Urs there was 
sufficient evidence to justify the conviction. 
It is satisfactorily established that the cows 
had been ‘handed over to Urs for: grazing 
and that four days later, one was found in 
the possession of the accused being taken 
to the slaughtér-yard,- and that the accused 
was’ unable to give'any reasonable or pro- 
bable explanation of his -possession. Even 
if it had been necessary for -us to treat. 
the statement of Urs as constituting an 
essential - part of the prosecution case, we 
should still have not been justified in setting 
aside the conviction and ordering a re-trial; for 
the only result. of doing se would be to 
give Urs an opportunity of repeating the 
same story with more detail. There are no 
grounds - for supposing that his statement 
would be proved untrue. 
` We, consider, therefore, that there is no 
reacon to interfere with the order of the City 
Magistrate. 

Mr. Ferro has asked us to deal with the 
case under section 562, Criminal Proce- 
dure Code, but we are unable to say that 
the offence of stealing a cow and taking it 
to a slaughter-yard is one which can be 
regarded as a light one, and neither the 
age of the accused nor any other circum-. 
stance calls specially for lenient treatment, 
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We, therefore, dismiss the applicatioman’ 
confirm the conviction and remand the ac- 
cused to jail. 


Aprlication dismissed. 





MADRAS HIGH COURT. 
Criminar APPBAL No. 694 or 1916. 
February 23, 1917. 

Present: —Justise Sir William Ayling, Kr., 

and Mr. Justice Napier. ê 
Tue PUBLIC PROSECUTOR —- 
APPELLANT 
VOTRUS i 
KAYANIYIL KUNHAMAD AND OTHERS — 


AccuseD — RESPONDENTS. 

Madras Revenue Recovery Act (I` of 1864), 8. 8— 
Distraint of moveable property of defaulter—-Pro- 
duction of warrant, whether necessary—“ Produced”, 
meaning of. 

The word “produced” in section 8 of tlie Madras 
Revenue Recovery Act only means that the distrainer 
‘should have the warrant in his possession at the time 
of distraint and should show it as his authorily to 
any one interested in the attached property who 
may be present and disposed to question the legality 
of his action. It is not necessary that the warrant 
should be shown, unless the party whose property 
is distrained asks for it, 

Marakkar In re, 30 Ind. Cas. 159; a A, Ki J. 60; 16 
Cr, Di L «G07, followed. ae L 


3 "Godo 
at Criminal: Prooéduré: “4898, against the 
acquittal of the aforesaid acensed by the Sub- 
‘Divisional Magistrate of Palghat, in Criminal® 
Appeal No. 71 of 1916, on his file (Calendar 
Case No. F80 of 1916, on the file of the 
Stationary 2nd Class Magistrato of Ponnani). 
The Public Prosecutor, for the Appellant. 
Mr, O. Madhavan Nar, for the Accused. 


JUDGMENT. —The Joint Magistrate has 
misapprehended the meaning of section 8 
of Act it of 1864. This does not require 
that the “demand in writing” (referred to 
by the Joint Magistrate as the “warrant,”) 
should be shown to the defaulter before or at 
the time of distraint: but merely that it 
should be “produced.” This simplyemeans 
that the distrainer should have if in ‘his 
possession at the time of distraint, and 
should show it as his authority to any 
one interested in the attached property who 
may be present and disposed- to question 
the legality of his action, 
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Ing the present case there is evidence 
that the adhigari had the demand in 
writing in his possession at the time of 
distraint:; and no question has been asked 
of the prosecution witnesses (sofar as res- 
pondent’s Counsel can show) even tending 
to suggest that any of the respocdents asked 
him to produce it. 

* Tho view we have taken above is in 
accordance with that of the learned Judges 
in Marakkar, In re (1). 

The convictions of the respondents by 
the Stationary Sub-Magistrate, Ponnani, has 
been set aside by the Joint Magistrate 
solely -on the ground above indicated, We 
must, therefore, set aside his order of acquit- 
fal arid direct him to restore the appeal to 
file and dispose of it according to law. i 


Appeal allowed. 


Y. R, P 
(1) 30 Ind, Cas, 159; 29 M. L.J. 60; 16 Cr. L 
607, 


PATNA HIGH COURT.. 
CRIMINAL. Rererence No, 4 or 1917 AND 
CRIMINAL Appuat No, 42 or 1917. 
_ _ February 28, 1917, oe oy 
Presenti—Mr, Justice Chapman and; : 
Mr. Justice Roe, 
JIUBODHAN BHUIAN—Acvosep— 
APPELLANT 
versus 


EM PEROR—Reseonpent. 

Crigvinal Procedure Code (Act Y of 1898), s. 164 (8) 
-~Confession procured by inducément, value of—Police 
Officer, presence of, effect- of Magistrate, failure of, to 
comply with provisions of s. 164 3), effect of —State- 
ment, of co-accused, admissibility of-—Penal Code (Act 
XLV of 1860), s 302, 

A conviction based on confessions made in res- 
ponse to an inducement by the Police, to the effect 

that nothing would happen to the persons making 
ie confession if they gave information, recorded, 
in the presence of a Police Officer by a Magistrato 
who fails to comply with the provisions of section 
164, Criminal Procedure Code, and inconsistent with 
each other and with. other evidence recorded, is 
bad. [p.893, cols. 1 & 2.1. 

Paw Chapman, J. —A statement of an 
implicating his co-accused it not relevant. 
cok 1. 

Per Roe, Jaai idg 164 (3) of the Criminal 
Procedure Code a Magistrate is bound to question the 
accused closely as to his motives in making a con- 


accused 
[p. 998, 


fession, and if be fails to do so, he has no jurisdiction ` 


to say that he is satisfied that the confession is 
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voluntarily made. He has, therefore, no jurisdiction 
to record it as a Magistrate. [p. 993, col. 2.] 

A confession made by an accused, who was at the 
time within sight and hearing of n Police Officer and 
not taken in accordance with secfion 164, Crifiinal 
Procedure Code, is not admissible in evidence, [ p. 998, 


col. 1.] 
Criminal reference by the Judicial 
Commissioner, Chota Nagpur, under sec- 


tion 374 of the Criminal Procedure Code, and 
Criminal Appeal by Juibodhan Bhuian. 
Mr, Barkunth Nath Mittra, for 
Appellant. 
Mr. S, dhmed (Government.. Advocate), 
for the Crown. 


JUDGMENT. 

CHAPMAN, J.—This case’ comes before us 
on a reference by the Judicial Commissioner 
of Chota Nagpur, under ssction 374 of the Code 
of Criminal Procedure. There is also an 
appeal by Jiubodhan Bhuian. Three persons 
named Lochan Chamar, Bhajua Bhuian and 
Jinbodhan Bhnian were charged with the 
murder, or in the alternative with the 
abetment of the murder, of one Tibhia 
Chamar., Lochan Chamar has been acquitted; 
Bhajua has been sentenced to transportation 
for life upon the: conviction of murder and 
Jinbodhan has been convicted of the murder 

and sentenced to be hanged. 

The. tria] was with the aid of assessors. 
The assessors were“ bothr of opinion that 
the evidence : was‘ false and that the accused 
should be acquitted. The deceased Tibhia 
Chamar was shot in the evening of the 
9th of September 1916, two gharis after 
sunset, as he was coming out of his house 
to-go to his machan to watch- his fields. 
The evidence upon which the two convic- 
tions are based cousists of the evidence of two 
persons who saw Jiubodhan and “Bhajua 
together, Jiubodhan with: a gun in: his hand, 
upon the night previous to the occurrence, of 
the evidence of another witness who saw 
them pass on the night of the occurrence, 
and of the evidence of Bhajua’s father 
Ramjiwan, who says that-on the night of 
the occurrence the accused Jiubodhan came 
and fetched his son and that he sawthem 
meet Lochan near the witness’ house. Jiubo- 
dhan had a gun, and that on Bhajua 
returning he informed the witness that 
Jinbodhan and Lochan had killed the 
deceased. There are also confessions by 
Yochan and Jiubodhan, In order to assess? 
the Yalue of this evidence it is of import- 
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ance to carefully consider the history of 
the manner in which this evidence was 
obtained. The murder took place, as I 
havo said, im the evening of the 9th Sep- 
tember, The frst information was carried 
to the Police Station, 18 miles away, by 
the village chawkidar on the 10th. At that 
-time nobody was suspected. The first 
information merely recites that the murdered 
man wasa professional wizard. The Sub- 
Inspector arrived on the evening of the 10th 
and ascertained that the widow of the mur- 
dered man did not suspect anybody of the 
murder. TheSub-Inspector was transferred 
and was succaeded by another Sub- Inspector 
named Parmeshwar Dayal on the morning 
of the 12th. He wasnot able toobtain any 
evidence either on the 12th or the 13th; on 
the 14th he obtained a statement from the 
malik of the village to the effect that he had 
overheard a quarrel between Lochan Chamar 
and the murdered man about 8 or 9 days 
before the murder. The malik who was 
examined does not appear to have been 
able to say what the quarrel was about, 
On the 15th, after midday, the Sub-Inspeptor 
obtained the evidence of two persons, named 
Soma and Bhutu, ofa village -Chhechani, 
a mile or two distant to the effect that on 
the night preceding the murder they had 
seen Jiubodhan and. Bhajua pass, Jinbodhan 
with a gun, fu.. the ‘game afternoon the. 
witness Jiubodban Pattak of the village 
Sinjo, elose to Chhechani,. gave evidence to 
the effect that upon the night of the 
murder, he had seen Jinbodhan and Bhajua 
pass coming from the direction of the 
village where the murder took plave, Jiubo- 
dhan with a guanin his hand. They passed 
along: the path to the village of Baglar where 
Bhajua lives. later that afternoon the evi- 
dence of one Sheonath Singh, a Barahil, was 
obtained, who stated that he had lent a gun 
to the accused Jiubodhan. That afternoon the 
honses of Jiubodhan, Bhajua aud Lochan 
were, searched aud in Bhajua’s house there 
were, found a few shot. ‘Thereafter Bhajua 
and Lochan were arrested on the 15th. On 
the morning of the 16th Jiubodhan was 
arrested and Bhajua, Lochan and Jiubodhan 
were sent into Daltonganj, a .distance, by 
road, of some 28 or 30 miles. On the evening 
of the 17th-their statements, which amounted 
éo a confession in the case of Lochan and 
Jiubodhan, were recorded by a Magistrate, On 


. 
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the 17th evidence of motive was obtaiged to 
the effect that Lochan had some years 
ago lost several of his children and that he 
attributed this to the supernatural powers of 
the deceased Tibhia and that there had been 
a punchayet in the village two years before 
on thataczount. Later still on the 2lst of 
September, the evidence of Bhajua’s father 
Ramjiwan was obtained, which was to the -> 
effect that Jiubodhan had .come to fetch | 

Bhajua on the night of ‘the occurrence 
armed with agun; that they had met 
Lochan near the witness’ house and that 
Bhajua, on his return, .had reported that 
Loshdn ‘and Jiubodhan had shot the deceased. 
So far 33s the.confessions. are concerned the 
effeét-aof -them -is -very much . weakened, if 
not entirely destroyed, by the evidence of 
the witnesses who say that the original 
statements upon which Bhajaa and Lochan 
were arrested were obtained by inducements 
given by the Sub Inspector to the effect 
that nothing would happen to them if they 
gave information. There is also a discrepancy 
both between the two-confessions of Lochan 
and Jinbodhan and between those confessions 
and the evidence. Jiubodhan says that he 
wag asked tomurder Tibhia because Tibhia had 
destroyed’ Lochan’s men and éattle. Lochan, 
on the. other hand, supports the prosecution 
case that he desired the murder of Tibhia 
because of thedeatlis:of several of-his children. 
There is a further discrepancy between the 
confession of Lochan and the evidence in 
regard to the question whether it was Bhajuq 
who fetched Jiubodhan, or whether it was 
Jinbodhan who went and fetched Bhajua, 
as told in the evidence of Ramjitvan. 
Bhajua’s statement to the Magistrate that 
Tibhia was on a machan when he was 
shot is untrue. This mistake is more con- 
sistent with a slip in reciting a prepared 
story than with forgetfulness of an actual 
fact. Then in regard to the evidence 
independent of the confession, it is import- 
ant to notice that the evidence of Ram- 
jiwan, the father, was not obtained until the 
21st, some twelve days after the occurrence, 
after there had been evidence that his son 
had been seenonthe night before the murller 
and on the night of the murder in the com- 

pany of Jiabodhan who wasarmed witha gun. 
It was after the Police had found some shot 
in a box in the house of which Bhajua had 
supplied the key, and after Bhajua had made 
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a statement to the Magistrate in which he had 
admitted that he had accompanied Lochan and 
Jinbodhan. The evidence of Ramjiwan 
appears to be directed towards exculpating his 
son; the evidence must have been given under 
great pressure in the circumstances of the case, 
his son being in great perilatthe time. This 
evidence is not entirely consistent with itself on 
the important question, in what circumstances 
exactly Bhajua made the statement to him on 
his return. It is also inconsistent, as I have 
pointed out, with the confession of Lochan., 
No motive is suggested. why Jiubodhan 
should join in the murder of Tibhia. The 
suggestion in the confessions and on the part 
of the prosecution is that Jiubodhan was a 
shtkart and was willing to undertake this 
murder upon payment, but that suggestion is 
not supported by any evidence. Ramjiwan 
has never spoken to Lochan and only came to 
know him by sight less than a year before, 
when Lochan started cultivation in the village 
in which Ramjiwan resides. The case for 
the prosecution also involves the supposition 
that Bhajua and Jiubodhan started in broad 
daylight, Jiubodban armed with a gun, for 
the purposes of this murder. Ballar, where 
Bhajua resides with his father, is some four 
miles distant from Jaidu where the murder 
took place at two gharis after sunset. 
There is no particular reason for disbelieving 
the evidence of the witnesses who say they 
saw dJiubodhan and Bhajua together at 
night—Jiubodban armed with a gun; but 
e even so, it could not be said with absolute 
conviction that the witness Jiubodhan Pattak, 
who did not give his evidence until some 
six® days after the murder, was right in 
saying that it was on tke night of the 
murder that he saw the two pass. The 
evidence of these three witnesses is the only 
evidence to which, in my opinion, credence 
can be attached, and it is clearly insufficient 
40 support a conviction, especially in regard 
to the fact that all the witnesses say that 
Jiubodhan was constantly about with a gun, 
being a shikarz. J feel unable to rely 
upon the evidence of the father Ramjiwan 
given*twelve days after the occurrence under 
sich serious circumstances. The statement 
said to be made to him by Bhajua was not 
relevant against Jiubodhan. ‘The evidence 
of the confession is vitiated by the fact 
that inducement was held out and the con- 
fession of Jinbodhan is not consistent with 
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the case for the prosecution. It may be 
true that Lochan has this ground of enmity 
against Tibhia and that there was a village 
punchayet on that account? but thefe is 
nothing to connect either Bhajua or Jiubo- 
dhan with that cause of enmity, if it be 
true, and I am of opinion that the evidence 
is insufficient to support the conviction of 
murder. I would accordinly allow the appeal 
of Jinbodhan, set aside the conviction and 
sentence and direct that he be set at liberty 
immediately. 


Bhajua bas not appealed. It may be that 
he was deterred from doing so by the risk, 
which he may have thought, was involved 
of asentence of death. If that beso, it might 
be a case for interferenee by the Local Govern- 
ment, 


Ror, J.—I agree. If the confessions be 
disregarded, the evidence upon the record 
falls very far short of proof of the guilt 
of the accused and indeed would only raise 
in my mind & very vague suspicion that 
Bhajua may have had something to do with 
this crime. This suspicion might possibly 
extend to Jiubodhan, for the reason that 
either on the day before the occurrenze or 
on the day of the occurrence itself Jinbo- 
dhan was seen in the compauy of Bhajua. 
I am of opinion that the confessions were 
rightly disregarded. In the first place, the 
statement made by Bhajua was not a con- 
fession at all and should not have been put 
on record under section 164. In the second 
place, as I understand section 164, clause 
3, a Magistrate is bound to question the 
accused closely as to his motives in making 
a confession, and if he fails to do so he 
has no jurisdiction tosay that he is satisfied 
that the confession is voluntarily made. He 
hag, therefore, no jurisdiction to record it as 
a Magistrate. It is in evidence that there 
was a Police Officer standing within sight 
and hearing of the accused at the time 
when the confession was recorded. In my 
opinion the confessions were made in the 
presence of a Police Officer and not having 
been taken in accordance with seetion 164 
are inadmissible in evidence, apart from 
the fact that they were, as the learned 
Judge has said, very possibly made with a 
view to please the Police and so escape the 
econsequences of the suspicion attached “to 
them. I venture to think thet the casual 
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manner in whith Mr, Ksitish Chandra 
Sirkar approached the task of recording 
statements which were intended to resultin 
the Ranging of the persons making them is 
most deplorable. 


Conviction set aside. 


CALCUTTA HIGH COURT. 
URIMINAL Reviston No, 725 or 1916. 
August 16, 19416. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Mr. Justice Smitber, 
JOGESH CHANDRA SARKAR~— 
PETITIONER 
VETSUS 


ABDUL GANI—Ovposire Party. 

Criminal Procedure Code (Act V of 1908), s. 204— 
Provess, issue of, against accused——Matertals sufficient 
io justify issue of process—Magistrate, duty of. 

Process ought not to be issued against a man 
uniess there are materials to justify the issue of pro- 
cess. Allegations mado in the potition of complaint, 
which on being examined on oath the complainant 
does not substantiate, are not sufficient to justify 
the Magistrate in issuing process. 


But where the allegations made in the petition of © 


complaint, considered along with the evidence given 
by the complainantand the affidavit made by him, 
give rise to certain inferences adverse to the accused, 
tho Magistrate is justified in going on and making 
further enquiry into the case. ` 


Babu Manmuthı Nath Mukherjee, for the 
Petitioner, 

Babu Bhagabatt Chandra Das, for the 
Opposite Party. 

JUDGMENT.—We think that in this 
case there is just sufficient material to enable 
us to say that the Magistrato ought to go 
on and make further enquiry into the- 
case, 

1 entirely concur in the remarks which 
fell from the learned Advocate for the 
accused Jogesh Chandra Sarkar that process 
ought not to be issued against a man, unless 
there are materials to justify the issue of 
process. The mere fact that a man states 
certain things in a petition of complaint, 
which on being examined on oath he does 
not substantiate, is not sufficient to justify 
the Magistrate in issuing process. 

But this is a case where a good deal 
depends upon what inferences are to be 
dgyawn from certain facts. We have not 
only to read the evidence given by the” 
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complainant and the allegations that have 
been made in his petition of complaint, 
but also to consider the inferences to be 
drawn from them. In addition to that there 
are certain other facts stated in the afidavit 
of the complainant, namely, that he paid 
his premium for the months between July 
and December and that he wrote both to 
the agent andthe Secretary, and received ° 
no answer. As I have said before, onthe 
whole we think there is sufficient material 
here to justify the contention thatthe Magis- 
trate ought to goon and make further en- 
qairy. The Rule is, therefore, discharged. | 

We want to be distinctly understood 
that the discharge of this Rule by us does 
not in any way amount to an expression 
of our opinion as to the merits of the 
case. Ib may turn out upon the inquiry 
by the Magistrate that there is no case 
against the accused Jogesh Chandra Sarkar. 
On the other hand, it may turn out that there 
is a case against him. 

Rule discharged. 


PATNA HIGH COURT. 
Criminal Revision No. 93 or 1917, 
Marsh 14, 1917. 
Present:—Mr, Justice Chapman. 
RAKTOO RAI—PETITIONER 
VETSUS 
EMPEROR-——Responpent. 

Criminal Procedure Code (Act V of 1898), s. 416— 
Penal Code (Act XLV of 1860), s. 198— Witness, hogtile 
—Sanclion to prosecute for perjury before conclusion 
of trial — Order, legality of. MEA 

Where a witness made a stutement in his examin- 
ation which he was not expected to make by the 
prosecution, whereupon he was declared hostile and 
subjected to cross-examination, and upon the con- 
clusion of his deposition the Magistrate directed 
his prosecution in respect of certain statements 
made by him in the course of his deposition under” 
section 193, Indian Penal Code, the Magistrato 
presumably acting under section 476, Criminal Proce- 
dure Code: MA | 

Held, that the Magistrate was not justified before 
the conclusion of tho trial in taking procgedings 
against the witness. à 

Criminal revision against the order of 
the Sub-Divisional Magistrate, Sitamarhi, 
iu the District of Mozafferpur. 

Messrs. Rajendra Prasad and Harnarayan 


Prasad, for the Petitioner. 
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£ In re SWAMINATHA IYER, 
JUDGMENT.—The petitioner in this 


case was giving evidence in the course of 
a trial before the Sub-Divisional.Magistrate of 
Sitamarhi instituted upon a Police report. 
The statement he made was not.the statement 
which he was expected to make by the prose- 
cution, He was treated asa hostile witness 
and subjected to cross-examination, At 
the conelusion of his deposition the Magis- 
trate drew up proceedings against him, 
directing him to show cause why he should 
not be prosecuted under section 193 of the 
Indian Penal Code in respect of certain 
„Statements made by him in the course of 
his deposition. The petitioner declined to 
show cause, whereupon the Magistrate 
directed proceedings against him under 
section 193, the order being passed pre- 
sumably under section 476 of the Code 
of Criminal Procedure. I am of opinion 
that the Magistrate was- not justified before 
the conclusion of the trial in taking 
proceedings against the witness, inasmuch 
as there could not have been any material 
before him sufficient to justify such a 
proceeding. I accordingly direct that the 
order under section 276 be set aside and 
thut the prosecution of the petitioner be 
stayed, 


Order set aside. 


° MADRAS HIGH COURT. 
Carmivat Reviston No. 887 or 1916. 
e Oriainan Revision Petition No. 722 
or 1916. 
April 4, 1917. 
Present: — Mr. Justice Abdur Rahim and 
Mr, Justice Napier. 
In re S. SWAMINATHA ITY HR —Accosep— 
. PETITIONER. 

e Petroleum Act (VIII of 1899), ss. 11,16 (a)-—" Posses- 
sion,” “keeping”, meaning of-—Delivery of petroleum tins 
on Railway Company’s premises intended, for sale and 
distribution, whether amounts to ‘keeping. in 

The word “possession”, as used in section 15 (a) 
of the Petroleum Act, must be understood with 
refererte to the terms of section li of the Aot, 
which defines what is the quantityof petroleum in 
excess of which the keeping by one person or on 
the game premises would be an offence. f The 
“possession” must ba such as to amount to keep- 
ing” within the megning of section Il. (p. 996, col. 
1.) 
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Where a Railway Company delivered petroleum. to 
a person on the Railway premises and the latter 
distributed itto persons for whom it was intended, 
within a reasonable time in the ordinary course of 
business: 

Held, that in order to make such act amount to 


“ keeping” within the meaning of section 15 (a) of 


the Petroleum Act, it must be found as a fact 
whether the Railway Company allowed the accused 
the use of the premises for a reasonable time or he 
himself used itas a godown or a storehouse for 
purposes of sale. fp. 996, col. 2.] 


Petition, under sections 435 and 439 of 
the Code of Criminal Prosedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the Additional 
Sessions Judge, Bellary, in Criminal 
Appeal No. 47 of 1916, preferred against 
that of the Sub Divisional Ist class Magis- 
trate, Rayadrug Division, in Calendar Case 
No. 23 of 1916, 


Dr S. Swaminathan, for the Petitioner. 
The Public Prosecutor, for the Government. 


ORDER.—The  prosecnion in this 
oase was under section 15 (a) of the 
Indian, Petroleum Act, VIII of 1899, which 
says, whoever, in contravention of this 
Act or any of the rules thereunder, im- 
ports, possesses, or transports any, petro- 
leum” shall be liable to certain penalties, 
Section 11 of the Act says, “no quantity 
of petroleum exceeding five hundred gallons 
shall be kept by any one person or on 
the same premises or shall he transported, 
except under, and in accordance with the 
conditions of, a license granted under this 
Act.” i 

The accused is the agent of the Asiatic 
Petroleum Company at Bellary and he 
received a consignment of £00 tins, each: 
tin consisting of 4 gallons, from his prin- 
cipal company, The consignment arrived 
on the 12th December 1915 and the 
accused’s clerk presented the railway receipt 
on the lath and an gentry to that effect 
was duly made according to the usual 
mode of business in the books of the 
Railway Company. Then he began send- 
ing the tins to different customers, to most 
of whom he had already sold or entered 
into a contract of sale. There is also 
evidence that he actually sold a number 
of tins to customers who had not booked 
their orders with him beforehand. 
Thel Deputy Magistrate found that thts 
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was a case of possession within the 
meaning of section 15 (a) of the Petroleum 
Act, whereas the Additional Sessions Judge 
was ol opinion *that it was not only a case 
of possession but also of transportation. 
So far as the latter offence is concerned, 
the learned Public Prosecutor did not 
press the point, Apparently, transportation 
was by the Asiatic Petroleum Company which 
had license to transport an unlimited quantity 
within British India, and in receiving the 
consignment the accused was acting merely 
as the agent of the company. But the 
Sessions Judge, in arriving at his conclusion 
that the accused was in possession, within 
the meaning of the law. of .more than 500 
gallons, seems to have proceeded on a 
wrong basis. He appears to be of opinion 
that the time taken in removing the- goods 
from the Railway Station was not an element 
to be taken into consideration, and with 
reference to the argument that was advanced 
before him, he dealt mainly with the ques- 
tion whether the accused could be said to 
have acted as agent for each customer at 
Bellary in importing a specific quantity of 
oJ, which would be covered by his license. 
(His license covered 500 gallons.) The 
meaning of the word “possession” as used 
in section 15 (a) must, in our opinion, be 
understood with reference to the terms of 
section 1], which defines: what is the 
quantity of petrolenm in excess of which 
the “keeping” by one person or on the 
Same premises would be an offence. The 
“possession”, therefore, must be such as to 
amount to. “keeping” within the meaning of 
section 11, and that certainly suggests that 
a person could not be said to ‘keep’ 
petroleum if the petroleum was delivered 
to him by the Railway Company on the rail- 
way premises and within a reasonable time, 
in the ordinary course of business, distributed 
to persons for whom it was intended. 
What has to be found in this case is 
‘whether upon the facts the accused could 
be said to have ‘kept’ more than 500 
gallons of petroleum on the premises of 
the Railway Company, or whether the 
Railway ‘Company allowed them to remain 
there for such reasonable time as would be 
occupied in the ordinary course of business 
in removing the tins for the purpose of 
delivering them to the different customerse 
of the agent or of the company. There 
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is some evidence, and it was acceptede by 
the Deputy Magistrate, that as a matter 
of fact the accused, who has no godown or 
storehouse of his own for storing petroleum, 
uses the railway premises for the purpose 
of selling some tins. That, if true, would 
be evidence which would require considera- 
tion in arriving at the conclusion whether 
the ascused kept the consignment or a 
portion of it exceeding 500 gallons at the 
station for purposes of sale. We do not 
mean to suggest that even if the entire 
quantity had been sold beforehand by the 


2 


agent to the different customers at Bellary 


and he had induced the Railway authorities 
to allow him to keep the consignment 
exceeding 500 gallons on the premises for 
a length of time which would not be 
required in the ordinary course of business 
for purposes of distribution, if would not 
be ‘keeping’ or ‘possession’ within the 
meaning of sections ll and 15 (a) of the 
Act. The Additional Sessions Judge, 
however, as we have pointed out, has pro- 
ceeded on a wrong view of the law. It 
has to be found whether upon the evidence 
as produced at the trial, there was “pose 
session’ or ‘keeping, within the meaning 
of sections ll and 15 (a) on the part of 
the accused, of more than 500 gallons of 
petroleum, on the railway premises, 

We must set aside the judgment of the 
Additional Sessions Judge and remit the 
appeal to the Sessions Judge for disposal 
in accordance with the above observations. 

Petition allowed; Oase sent back. 


YR. P. 
* 


PATNA HIGH COURT. 
CrrminaL Revision No. 65 or 1917, 


March 14, 1917, ê 


Present:—Mr. Justice Chapman. 


In re UDIT NARALN— PETITIONER. 

Oriminal Procedure Code (dct V of 1898), ss. 
145, 107-—~Proceedings under s. 145 by Sub-Divisional 
Magistrate—Proceedings under s. 107 on same mgterials 
by District Magistrate, legality of. = 

Where on a complaint by S. 4 Co, charging K. 
& Co. with criminal trespass, mischief and rioting, the 
Sub-Divisional Officer, after inquiry, started proceed- 
ings under section 145, Criminal Procedure Code, in 
preference to those under section 107 of the same 
Code, after dismissing the original complaint upon 
the ground that several disputes were involved, 


= 


® 


- section 145 and passed an order 
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and the District Magistrate, on being moved, held 
‘that K. & Co, were in possession and, without dis- 
turbing the finding of the Sub-Divisional Officer that 
S.& Co, laid bona fide claim to actual possession, 
directed that proceedings under section }07 be started, 
those under section 145 being kept in abeyance and 
the same to be transferred to his file: 

Held, that there could not be two simultaneous 
proceedings on the same materials, one under 
section 145 and the other under section 107, and 
that the gers under section 107 must be set 
aside. [p. 997, zol. 2 


Criminal revision against the order of 
the District Magistrate, Purneah, 


Messrs. Hari Bhushan Mukherjee and Gour 
Chandra Pal, for the Petitioner, 


JUDGMENT.—In this case the Sub- 
Divisional Magistrate of Purnea, Sudder 
Sub-Division, instituted proceedings under 
under 
sub-section 1 of that section. The dispute 
appears to have been between the proprietors 
of the Semapur Factory and the proprietors 
of the Kollasy Factory. The .firsb step 
was n report by a chaukidar to the 
Police, but before the Police took up the 
investigation the tenants claiming possession 
under the Semapur Factory instituted 
complaints charging members of the Kollasy 
Factory party with criminal trespass, 
mischief -and rioting. There was a local 
enquiry into these complaints made by a 
Magistrate on the 24th of November 
1916. In this report he recommended 
proceedings under section 145 of the Code 
of Criminal Procedure and the Police were 
accordingly directed to prepare a report in 
a@ecordance with the requirements of the 
Code. Subsequently on the 24th of Novem- 
ber the Sub- Divisional Officer dismissed the 
complaints upon the ground that several 
disputes were involved. On the 27th of 
November the Sub-Divisional Officer passed 


, an order upon the Police report recom- 


mending ` that action should be taken 
against the Semapar Factory under section 
107 of the Code of Criminal Procedure 
The order on this report was the “Semapur 
Factory should show cause why proceedings 
nder section 107 should not be taken.” 
On the 14th of December the Semapur 
Factory appeared and showed cause and 
applied for institution of proceedings under 
section 145. The Vakil for the other, 
party, tbe Kollasy Factory, was heard in 
these proceedings. Qn this material the 
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£ub-Divisional Officer elected against pro- 
ceedings under section 107 and drew up 
the proceedings to whichel have already 
referred under section 145. He found that 
the claim of the Semapur Factory to pos- 
session was bona fide and that it would 
not be possible to satisfactorily deal with the 
matter except under proceedings under 
section i45, inasmuch as it was necessary 
to determine the question of actual posses- 
sion. Against this order the learned 
District Magistrate was moved. He was 
of opinion that from the findings of the 
various officers who enquired into tha 
matter the Kollasy Factory were in actual 
possession. He, therefore, directed that 
proceedings should be institated under 
section 107 and he directed that proceedings 
under section 145 should remain in abeyance, 
simultaneously directing that these pro- 
ceedings should be transferred to his own file. 

It appears that on the merits the 
only ground upon which the District 
Magistrate would have been justified in 
interfering would be that he differed from 
the Sub- Divisional Magistrate’s finding that 
the claim of the Semapur Factory to 
possession was bona fide. No doubt there 
is an expression of the opinion of the 
learned District Magistrate upon the fact 
of actual possession, but I am unable to 
say that he has come to a finding that 
the claim to possession is not bona fide or 
has reversed the finding of the Sub. 
Divisional Officer to the effect that the 
claim was bona fide. In addition to the 
difficulty arising ont of the merits it is, 
in my opinion, impossible to say that upon 
the same material there can be simultaneous- 
ly two proceedings, one under section. 107 
and the other: under section 145. The 
fact that the Districh Magistrate has 
maintained the proceedings under section 
145 and has not terminated them, suggests 
that he too thinks that. there was a case 
under section 145. This fortifes me in 
my conclusion that he did not exprassly 
disturb the finding of the Sub- Divisional 
Offizer as to the bona fides of the claim to 
actual possession. In these ciraumstances 
1 am of opinion that the order directing 
to institute procesdings under sastion 107 
should bə set aside. and thit the matter 
should be dealt with under section 145, 
which should be terminated by an order 
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such as is contemplated by the law, that 
is to say, determination of the question 
of pessession èr in the absence of the 
possibility of such a determination by an 
order of attachment. 

Order set aside, 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 164 or 1917. 
March 29, 1917, 

Present:-~Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, KT, 
SITA RAM---~AppLicant 
VE'SUS 
HM PEROR—Oppostte Parry. 

Criminal Procedure Code (Act V of 1898),. ss, 125, 
439— Security to keep peace, order for—Aypplication 
ta cancel bond, Nearing of- Procedure—Appeal — Revi; 
BLON. 

Section 125 of the Criminal Procedure Code, 1898, 
does not give aright of appeal against au order 
directing security to be given to keep the peace. All 
that the accused.is entitled to under the section is to 
ask the District Magistrate to exercise his powers 
under the section to cancel the bond. Such an ap- 
plication should not be dismissed without giving the 
applicant or his Pleader an opportunity of being 
heard, ‚p. 998, col. 2; p. 999, col. 1.) 

Semble.—-An application for revision make 
toa High Court in respect of orders to give security 
to keep the peace ought not tobe rejected solely 
on the ground that the applicant did not first made 
an application to the District Magistrate. [p. 999, 
col. 1.] 


Criminal revision against the order of the 
District Magistrate, Benares, dated the 17th 
January 1917, 

Mr. S. O. Mukerji, for the Applicant. 

Mr. R. Malcomson (Asisstant Government 
Advocate), for the Crown. . 

JUDGMENT.—This is an applications in 
revision which was made under the follow- 
ing circumstances. The’ applicant was 
ordered by a Magistrate of the first class 
to give security tc keep the peace under 
section 107 of the Code of Criminal Pro- 
eedure. He presented a petition to the 
District Magistrate asking him to exercise 

his powers under section 125 of ithe Code 
of Criminal Procedure. The Magistrate, 
without hearing the applicant or his Pleader, 
made an order in the following words:— 


“Phere is no appeal to me from. sections 


107 of the Oode 


of Criminal Procedure 
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orders. Application is made, however, under 


section 195.” The lower Court has found 
certain allegations made against the appli- 
cants to be true. These allegations justify 
action under section 107 of the Code of 
Criminal Procedure. I decline, therefore, to 
take action under section 125 of the Code 
of Criminal Procedure. The application is 
rejected.” The present application is against 
the order just quoted, and it is contended 
that the District Magistrate should not 
have disposed of the application without 
hearing the applicant or his Pleader.” 
lt is quite unnecessary for us to decide 
whether or not it was actually illegal for 
the learned District Magistrate to - make 
his order without hearing the applicant 
or a Pleader on his behalf, At the same 
time we think that it clearly was open to 
the applicant to ask the District Magistrate 
to exercise his powers under section 125 
to cancel the bond and that as a general 
practice either the applicant or his Pleader 
should be keard before the application is 
rejected. Reading the matters mentioned 
in the petition that was made to the 
District Magistrate, it is quite clear that 
the application was in reality an appeal 
from the order of the Magistrate of the 
lst class directing the applicant to permit 
security. Section 125 provides that the 
District Magistrate may at any time, for 
sufficient reasons to be recorded in writing, 
cancel any bord for keeping the peace or for 
good behaviour executed under the chapter 
therein referred to. An appeal is expressly 
allowed by the Code against an order of 
the Magistrate directing a party to give 
security for good behaviour. No such appeal 
is given against an order directing security 
to ba given to keep the peace. -Tt seems 
to us, therefore, that it could not possibly 
be the intention of the Legislature to give” 
what would be nothing short of a right 
of appeal under section 125 when it refrained 
from expressly doing so, as it did in the 
case of security for good behaviour „ The 
order of the District Magistrate rejecking 
the application was, in our opinion, right. 
There was no allegation that thera had 
been any change in the cireumstan:es 


between the time thit the Magistrate made 


his order and the arplication to the District 
Magistrate, The only thing that can be said 
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aginst the District Magistrate's order is that 
if was made without giving the applicant 
or his Pleader an opporinnity of being 
heard. If the view which we have just 
expressed be correct, we think that appli- 
cations for revision made to the High Court 
in respect of orders to give security to 
keep the pease ought not to be rejected 
solely on the ground that the applicant 
has not first made an application to the 
‘District Magistrate. The. High Court is 
the only Court which ean interfere in 
revision in a matter like this. We reject 
the. present application’ to this Court, but 
in doing so our order is to be without 
prejudice to any application in revision to 
this Court from.the first order directing 
security to be given to keep the peace or 
to any further application which the appli: 
cant may be advised to make tothe District 
Magistrate under section 125. We- reject 
the present application. 
Application rejected. 


PATNA HIGH COURT. 
CRIMINAL APPRAL No, 60 oF 1917, 
March 24, 1917. 
Present:—-Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Sharfuddin. 
CHHERIA—APeELLANT 
VETSUS 


EMPEROR—Responpent. 

Confession, retracted and uncorroborated value of— 
Conviction—Penal Code (Act XLV of 18€0), s. 1 8. 

A conviction based on a retracted and uncorro- 
borated confession of a weak, wretched creature, 
exposed to all sorts of influences and who could 
easily be prevailed upon to mako a confession on 
a promise that he would be made a witness in the 
case, is bad. [p. 1000, col. 1.) 


Appeal against the order nf the Sessions 

Judge, Chota Nagpur. 
JUDGMENT. 

Cuamier, O. J.—The appellant Chheria 
has been convicted by the Sessions Judge 
of Chota Nagpur of an offence under section 
“118 of the Indian Penal Code and has been 
sentenced to rigorous imprisonment for 
' seven yearr. Five persons including the 
present appellant were committed for trial 
to the Court of Session. Four of them 
were charged with having murdered two 
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men, Lohra and Soma, and the appellant 
was charged with having abetted the murder 
of those two men. The gase for the pro- 
secution was that all five appellants were 
hired to murder Lohra and Soma by a 
man named Indra Singh, between whom 
and Lohra there had been litigation and 
quarrels for several years. The prosecution 
did not charge the appellant with murder be- 
cause the only evidence which they had 
against him was his own confession, which 
even if believed did not show that he 
was guilty of murder. The evidence for 
tbe prosecution showed- that Lobra and 
his servant Soma went on Thursday, Septem- 
ber 7th last, toa village called Sanidi to 
spend the night there. There was a nautch 
in the house that evening, at which the 
appellant and two others who have been 
acquitted were present. A witness named 
Thuma said that during the naufch he heard 
Toila, one of the men who has been ac- 
quitted, asking Lohra when he had come 
to Sanidi and when he was going away. 
Thuma also says that he saw the appellant 
Ghheria engaged in conversation with Lohra. 
Then there is the evidence of Balki, who 
says that some of the men who have been 
acquitted asked Lohra in her presence when 
he was leaving the village and he replied 
that he had had his meal and was just going 
to start. This woman also described what 
she saw at the place where Lobra and 
Soma were murdered. So far as the present 
appellant is concerned, the evidence of 
Thuma and Balki is the only evidence in 
the case outside the appellant’s own confes- 
sion, The confession was made on Tues- 
day September 19th and was retracted by 
him on November 19th in the Magistrate's 
Court. In the Court of Session the appel- 
lant said that he did not remember having 
made any such statement. The confession 
is to the effect that Indra hired or attempt- 
éd +o hire the appellant and the men 
who have been acquitted to murder Lohra. 
The appellant represents himself as having 
been throughout unwilling to take part in 
it and he says in fact that he took no 
part in it. The Sessions Judge on an 
examination of the confession has come to 
the conclusion, and J] agree with him, that 
upon the confession, even if it is accepted 
as sbsolutely true, the applicaut cannot be 
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convicted of having abetted the murder of 
Lobra and Soma. As already stated, the 
appellant has been convicted under section 
118, tat is, of cSncealing a design to commit 
an offence punishable by death or trans- 
portation for hfe. He was never asked to 
plead to sucha charge, but it may be that 
the Sessions Judge is right in saying that 
an offence under section 118, Indian Penal 
Code, is a minor offence within the mean- 
ing of section %38, Code of Criminal Proce- 
dure, compared withan offence under sestion 
302 read with section 199 of the Indian 
Penal Code. I do not lay stress upon this 
because, in my opinion, the conviction can- 
not stand. It appears to me that the evi- 
dence of Thuma and Balki, which is sup- 
posed to afford sufficient corroboration of this 
retracted confession, really affords no corro- 
boration whatever. It does not corroborate 
the confession on any vital point in the 
case. Bulki’s evidence, if true, merely shows 
that the account of the murder given in the 
confession is not inconsistent with what was 
found onthe spot when the bodies were dis- 
covered, The evidencs of Thuma merely 
shows that the appellant had some con- 
versation with Lohra on the day before the 
murder, That is not the sort of corrobora- 
tion thatis required in a case of this kind, 
The confession was not made until the Police 
enquiry had been in progress for several 
days and the making of the confession may 
have been prompted by various motives. 
It is seldom safe to accept an uncorroborat- 
ed confession. In my opinion it would be most 
unsafe to confirm the conviction in the pre- 
sent case. The appellant is described by the 
Sessions Judge as a weak, wretched creature. 
Such a man is exposed to all kinds of influ- 
ences and could easily be prevailed upon to 
make a confession on a promise that he would 
be made a witness in the case. I am not 
satisied that. the appellant was conserned 
in this murder. I would allow this appeal, 
set aside the conviction and direct that the 

appellant be released. 
SMARFUDDIN, J.-—I agree. 
Oonviction set aside. 
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n a 
MADRAS HIGH.COURT 
CRIMINAL APPEAL No. 693 or 1916. 
February 16, 1917. 
Present: —Mr. Justice Sadasiva Aiyar. 
Tar PUBLIC RROSECUTOR— - 
APPELLANT 
Versus 
TSANDRA RAMASWAMY AND OTSERS— 


ÅCCUSED — RESPONDENT. 

Penal Code (Act XLV of 1860), s. 379—Theft—Dis. 
honest intention—Trivial charge. 

Dishonest intention cannot be assumed where 
the charge is of theft of clods of carth worth 6 pies 
from a public channel-bed belonging to Govern- 
ment, unless it is shown that the accnsed knew 
that the public officers in charge of the bed- had 
notified that the removal of earth would injure 
the pecuniary or other interests of Government or 
from the clandestine nature of the act such know. 
ledge could be inferred. 

Suri Venkatappaya Sastri v. Madula Venkanna, 27 
M 531; 1 Weir. 417; 14M. L. J, 155; 1 Cr. L. J. 429; 
Queen-Eempress v. Kotayya, 10 M. 255; 1 Weir 413; 
3 Ind. Dec, (x. s.) 981, referred to. 


Appeal, under section 417 of the Code 
of Criminal Procedure, 1895, against the 
acquittal of the aforesaid accused by the 
Stationary 2nd class Magistrate, Tenali, 
in Calendar Case No. 313 of 1916 on his 
file. 

The 
ment, 

Dr. S. Swaminadhan, for the Accused. 

JUDGMENT.—The reasons given by the 
Sub-Magistrate for acquitting: the accused 
are clearly erroneous [see Suri Venkatappaya 
Sasiri v. Madula Venkanna (1), overruling 
Queen-Empress y. Kotayya (2) j. 

But where the charge is for theft of 
clods of earth worth 6 pjes from a public 
channel-bed belonging to Government, dis- 
honest intention need not be assumed unless 
it is shown that the accused knew that 
the public officers in charge of the bed 
had notified that the removal of earth 
would injure the pecuniary or other inter- 
ests of Government or unless from the 
clandestine nature of the act, such know- 
ledge could be inferred. The act in this 
case was committed in daylight (at. 4, 


Public Prosecutor, for the Govern- 


P. 3.) and the evidence does not disclose any e 


dishonest intention. 


M 27 M. 531; L Weir 417: 14 M. L, $ 155; 1 Cr, D, 
J. 4 
a 10 M. 255 


931, 


1 Weir £13; 3 iad. Dec. (N. 38.) 
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1° therefore, dismiss this appeal filed by 
the Government and confirm the order ‘of 
acquittal, though not on the grounds set forth 
in the Sub- Magistrate’s judgment. > 
Appeal dismissed. 
VY R.P. 





PUNJAB CHIEF COURT. 
_ CRIMINAL Revision No, 100 or 1917. 
April 27, 1917. 
Presert:—Mr. Justice Chevis. 
e NUR BAKHSH AND orsers—Psritionnes 
VETSUS | 
EMPEROR, toxrouep ALLAH BAKHSH— 


CoMPLAINANT— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), 2 145 


(1) (8)—Omussion to record order in writing or to` 


serve copy of order on parties, effect oaf--Magistrate 
ewplaining matiers to parties— Revision, 


The omission to frame an order in writing as- 


required by section 145 (3) of the Criminal 
Procedure Code or to serve a copy of the order 
on the parties as requrired by section 145 (8) does 
not necessarily invalidate proceedings under section 
145. 

Muhammad Sharif v. Dhanpat Rai, 28 Ind. Cas, 
457; 68 P. L. R. 1914; 15 P, W. R. 1914 Cr; 15 Cr. L, 
J. 279 and Sajad Hussain v. Nanak Chand, 39 Tnd, 
Cas. 301, followed. 

Banwari Lat Mukerjee v. Hriday Chakravarti, 
32 0. 552; 1 C. L. J. 482; 2 Cr L. J. 347, not followed, 

Where, therefore, the parties appeared before a 
Magistrate who explained matters to them fully 
and they evidently understood everything that was 
requisite, 

Held, that there 
interference. 


Petition for revision under section 439 of 
the Criminal Procedure Code of the- order of 
thé District Magistrate, Ferozepore, dated 
the 6th December 1916, confirming that 
of the Magistrate, lst class, Fazilka, District 
Ferczepore, dated the 19th October 1916, 
directing that the land in dispute be attach- 


was no sufficient cause for 


ed until a competent Court has determined 
k the rights of the parties. 


The Hon’ble Bakhshi 
and Mr. Ram 
tioners. 

Dr. 
ent. è 
* JUDGMENT. saa aba A points, (1). 
whether the omission to frame an order in 
_writing as required ky section 145 (1) as. 
the initiation of preceedings, and the omis- 


Sohun Lal, 
Rakha Mal, 


R. B., 
for the Peti- 


Muhammad Iqbal, for the Respond- 


sion to serve ‘a copy of the order on the: 


parties as required by section 145 (3) are 
such flaws: -as- to -necessitate ‘this Court’s 


e 
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setting the proceedings aside, and (2) 
whether the Magistrate is justified in hold- 
ing tbat there was danger ,of a breaph of 
the peace. 

As to (1), pace Banwari Lal Mukerjee 
v. Hriday Chakravart? (1) and other rulings, 
we have two clear rulings of this Court, 
Muhammad Sharif v. Dhanpat Rat (2) and 
Sajad Hussain v. Nanak Ohand (8). In the 
present.case the parties appeared before the 
Magistrate and he explained matters fully 
to them, and they evidently understood 
everything that was requisite. 

As to (2), there is evidence. “Coansel 
urges that witnesses do nut depose that 
there was danger of breach of the peace, 
When a witness does so depose he is merely 
expressing his own opinion. It is for the 
Magistrate after hearing the evidence to 
form his own opinion. 

I see no sufficient cause to interfere. 

Dismissed. 

Revision rejected. 


(1) 32 C. 552% 10 L, J. 482; 2 Cr L. J. 347. 

(2) 23 Ind, Cas, 487; 68 P. L. KR. 1914; 15 P. W. R. 
1914 Or; 15 Or. L. J. 279. 

(3) 39 Ind. Cas, 301. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 144 or 1917. 
April 30, 1917. l 
Present:-_-Mr, Justice Chapman and 
Mr. Justice Atkinson. 
LACHMI PRASAD—~Peritioner 


VETSUS 


EMPEROR— RESPONDENT. 

Opium Act (I of 1878), s. 9 (c)—Illegal possession 
of opium— Possession of servant—AMuster, conviction 
of- Proof. 

In order to justify the conviction of a master 
under the Opium Act, based entirely upon the posses- 
sion ofanother person who is alleged to be his servant, 
ibis not enough merely to call a witness who saya 
that he is a neighbour of the servant and knows 
the fact of the service. Such a statement immediate- 
ly suggests that it is mere hearsay. [p. 1002, col. 2.] 

Mr. S. A. Ashgar, for the Petitioner. 

The Assistant Government Advocate, for 


the Crown. 


3 JUDGMENT, 

Cuapaan, J.— The petitioner Lachmi Prasad 
has been convicted under the Opinm Act 
for being in illégal possession of opium, The 

e 
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case against him wasthathe was the owner 
of a considerable quantity of opium having 
been previously a licensed opium vendor, 
Under the directions of the Police upon the 
information of a' spy an arrangement was 
made under which an informer should make 
a pretended purchase of opium through one 
Ram Narain from lLachmi Prasad. The 
evidence was directed to prove that this 
arrangement was in fact carried out and when 
the time came for the delivery of the opium, 
Lachmi Prasad came out with his servant 
Balgobind and the servant had the opium 
under hisarm. Subsequently the two were 
arrested in tbe street. The whcle of this 
evidence, whether rightly or wrongly, has 
been disbelieved by the learned Sessions 
Judge. He believes only the fact that the 
two men Lachmi Prasad and Balgobind 
were arrested going down the streef and 
that at that time Balgobind had the 
opium under his arm. There was no evidence 
believed by the Sessions Judge that Lachmi 
Prasad was ever found in physical pos- 
session of any opium. The conviction, so 
far as his judgment was concerned, depended 
entirely upon the evidence that the two 
were walking down the street together and 
that Balgobind in whose possession the 
opium actually was, was the servant of 
Lachmi Prasad. The evidence as to how 
the two were standing or walking in the 
street is cf a very vague description. The 
evidence that Balgobind is a servant of 
Lachmi Prasad aonsists of a single witness, 
a coachman Sheikh Salamat, who says that 
he lives in the same mahalia as Balgobind 
and that Balgobind is achmi’s servant. 
It appears, however, in cross-examination 
that the witness had never beer to the 
house of Lachmi Prasad. He says in his 
eross-examination that he had seen Lachmi 
Prasad going several times to the house of 
Balgobind, because Lachmi’s little son used 
to live with Balgobind whose sister was 
looking after the little boy on behalf of 
Lachmi. There is another witness called 
for the prosecution, however, who says that 
he bad seen Balgobind sitting with the 
witness talking to Lachmi on a ftaktaposh 
and Laohmi sat on achair, Sheikh Salamat 
says that Balgobind isa khidmatgar but he 
had never seen a Lhidmatgar sitting on a 
chowkt in the presence of his master. 
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The ° 
impression created by the statement made 


fiya? 


in chief by Sheikh Salamat is that’ his 
statement was a more hearsay. It is the 
duty of the prosecution to remove that 
impression by asking the witness questions 
from which it would be made quite clear 
that he was speaking from direct observa- 
tions. In order to justify the conviction 
of the master based entirely upon the 
possession of another person—and the case 
is that the other person isthe servant—that 
case must be proved upon better evidence 
than what was produced in this case. It 


6 


is not enough merely to calla witness who, 


says that he is a neighbour of the servant 
and knows the fact of the service. Sucha 
statement, as [have said, immediately suggests 
that the statement is mere hearsay. 

We are of opinion that on this evidence 
the petitioner, Lachmi Prasad, shonld not 
have been convicted. His conviction and 
sentence are set aside. The fine, if paid, 
must be refunded. 


Arginson, J.—I sonour. 


Conviction set aside. 


meine Oi, Aan 


ALLAHABAD HIGH COURT. 
Oriminar’ Revision No. 146 or 1917. 
- April 19, 1917. 
Present:—Mr. Justice Tudball. 
THAKUR DAS — PETITIONER 


VErsus 


EMPEROR—Oppostre Parry. 

Criminal Procedure Code (Act V of 1898), s. 1984, 
cl, 2—Penal Code (Act XLV of 1860}, s. 120 (b)— Con. 
spiracy—Sanction, nature of—Magistrate, direction by, 
whether amounts to sanction. 
- One D. presented a petition to a District Magis- 
trate making certain allegations against a Tahsildar. 
D. stated before a Junior Magistrate, who was sent 
for local inquiry, that he really had no complaint to 
make but that he had been instigated by certain 
other persons to make a false complaint. The Dis- 
trict Magistrate dismissed the complaint under sec- 
tion 208 and ordered another Magistrate to make an 
enquiry as to the origin of the complaint. The 
Magistrate reported that D. and certam othe? pey- 
sons had conspired to defame the Tahsildar. 
The District Magistrate, thereupon, directed the 
prosecution of D. and the other persons for an 
offence under section 120 (b) of the Penal Code and 
sent the case for trial to a Magistrate. The accused 
pleaded that there was no proper sanction within 
the meaning of section 196A, clause (2), of the 
Criminal Procedure Code for their prosecution; © | 
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‘Held, that the direction by the District Magistrate, ° 


who was empowered by a Government Notification 
to give sanction, was a valid sanction within the 
meaning of section 106A of the Criminal Procedure 
Code, 1898. [p. 1004, col. 1.] 


Criminal revision against the order of the 
District Magistrate, Muttra, dated the 21st 
e January 1917. 
Messrs. G, P. Boys and Satya. Chandra 
Mukerji, for the Petitioner. 
Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 
JUDGMENT. — This application in revision 
e has arisen out of the following circumstances. 
On the lst of November 1916 one Daryao 
Singh presented a petition to Mr. Dampier, 
who is the District Magistrate and Collector 
of the Mauttra District, making certain 
‘general allegaticns against the Tahsildar of 
Mat. Mr. Dampier questioned the petitioner 
and in the course of the latter's statement 
he alleged that he had heard that bribes 
had been taken by the Tahsildar from four 
persons. The District Magistrate sent the 
petition toa Junior Magistrate, Mr. Mehta, 
for local enquiry. This Magistrate went to 
Mat and qnestioned Daryao Singh, who 
stated that he really bad no complaint to 
make but that he had been instigated by 
certain other persons to make a false com- 
plaint. It may be noted that subsequently 
he withdrew from this position and sub. 
mitted several petitions to various officers 
of various degrees insisting upon full and 
proper enquiry but with these I am not 
concerned. Mr. Dampier apparently came 
jo the conclusion that there was reason to 
suspect that Daryao Singh was merely a cat’s 
paw of certain other persons and he sent 
the papers after dismissing the complaint 
under section 203 to another Magistrate, 
Babu Sardar Singh, with orders to make an 
enquiry asto the origin of this complaint. 
The Magistrate reported that the present 
applicant and certain other persons had con- 
spired to defame the Tahsildar. Thereupon 
the District Magistrate by his order of the 
2nd of January 1917 directed the prosecution 
e of these persons Daryao Singh, Thakar Das, 
Chet Ram, Genda Narain and Harihar Bose 
for an offence under section 120 (b) of the 
Indian Penal Code and sent the case for trial to 
the Court of Mr. Baynes, the Joint Magistrate, 
_ The plea taken before me is that 
there ig po , proper sanction within the 
e 
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meaning of section 196A, clause 2. I see that 
the Magistrate’s order runs as follows:— 
“From the report received from Thakur pardar 
Singh it appears that there is good prima 
facie evidence to show that Daryao Singh, 
Thakur Das, Harihar Bose, Chet Ram and 
Genda Narain agreed to do or caused to be 
done an illegal act, to wit, the filing ofa 
false complaint in my Court charging the 
Tahsildar of Mat with acts that amounted 
to offences under sections 161, 164, 193/109, 
211/109 and 384 of the Indian Penal Code. 
I, therefore, direct that they be prosecuted 
under sections 120A and 120B of the 
Criminal Procedure Code (tLis is apparently 
a mistake for Indian Penal Code). The case 
will be made over for trial to Mr, Baynes, 
Joint Magistrate.” Section 196A, clause 2, 
distinctly lays down that no Court shall 
take cognizance of the offence of criminal 
conspira3y punishable under section 120B 
of the Indian Penal Code in a case where 
the object of the conspiracy is to commit any 
non-cognizable offence or cognizable offence 
not punishable with death, transportation or 
rigorous imprisonment for aterm of two years 
or upwards, unless tbe Local Government or 
the Chief Presidency Magistrate or the District 
Magistrate empowered in this bebalf by the 
Local Government has, by order in writing, 
consented to the initiation of the proceed- 
ings. Under Notification No. 1808-VIL 638 
of 1913 published in Part I of the United 
Provinces Gazette, dated the 17th of May 
1913, at page 447, the Local Government of 
the United Proyinces empowered all District 
Magistrates in the said Provinces to consent, 
by order in writing, to the initiation of pro- . 
ceedings in respect of any criminal conspi- 
racy, not being one to which the provisions of 
sub-section 3 of section 195 of the said Code 
apply, punishable under section 12°, of the 
Indian Penal Code, where-the object of the 
conspiracy is to commit any non cognizable 
offence or a cognizable offence not punish- 
able with death, transportation or rigorous 
imprisonment for a term of two years or 
upwards. In the present case it is quite 
clear that the District Magistrate has con- 
sented in writing to the initiation of the 
proceedings, for he has by his order in 
writing detailed above directed the initiation 
of these proceedings himself. It seems to 


me quite clear that under the notification 
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mentioned above the District Magistrate 
has such powers and that the sanction which 
is mertioned in section 196A of the Criminal 
Procedure Code exists and that if is a valid 
sanction. Ibis urged before me that I should 
now consider whether the petition of Daryao 
Singh comes within the meaning of a com- 
plaint. It is a point which, in my opinion, is 
unnecessary to decide at the present moment. 
Tt is matter which may be raised and argued 
at the trialitself. At the stage to which 
the proceedings have so far arrived it seems 
to me that I cannot interfere at all, There 
being a valid sanction, the trial must take ifs 
course and it is open to the applicant to 
raise every possible plea in his defence. If 
the points raised are improperly decided, it 
would be open for him to raise them again 
in his appeal. The application, therefore, is 
rejected. The stay order is discharged. 
Application rejected, 


MADRAS HIGH COURT. 
Civic MISCELLANEOUS AppeaL No, 331 
or 1916. 

March 22, 19.7. 
Present:—Mr. Justice Abdur Rahim and 
Mr, Justice Napier. 
ALYASAMI IYER—ReEsponpbenr 
~- APPELLANT 
versus 


ALYASAMI 1Y ER— Petitioner— 


l RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 195— 
. Sanction for prosecution — Functions of Court—Penal 
Code (Act XLV of 1860, s. 1£9— Faise declaration— 
Reckless statements, effect of. 

A Court, in granting sanction under section 195, 
Criminal Procedure Code, should not narrow down its 
enquiry to the question whether a prima facie case 
exists for prosecution of the person against whom 
sanction is asked. Jt should also decide whether it 
is a fit case for prosecution in the interests of justice. 

[p. 1005, cols. 1 & 2.] l 

Section 199, Indian Penal Code, contemplates that 
a statement, in order to come within the purview of 
the section, must be one which is either false to the 
e knowledge of the person making it or which he ought 
to have known to be false or could not heve believed 
to be true. Statements made in a feckless and 
haphazard manner, though untrue in fact, do not 
constituie an offence under the section when the 
person making them immediately admits the mistake 
and osrrects them. [p. 1005, cols. 1&2] 

* Per Napier, J.—Tt is the function of a Court which 
grants sanction to consider the whole of the circum- 
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‘stances of the case and decide whether it is in the 


interests of justice and the purity of judicial proceed- 
ings that the person who has made the statement 
should be prosecuted. [p. 1005, col. 2.] 


Appeal against the order of the District 
Court, Tanjore, in Original Petition No. 442 
of 1916, preferred against that of the 
Court of the District Munsif, Shiyali, in 
Original Petition No. 514 of 1916 in Original 
Suit No, 31 of 1914. l 


Mr. T. R. Venkatarama Sastri, for the 
Appellant. 

Mr. R, Kuppuswamy Iyer, for the Respond- 
ent, 


ORDER. 

Aspok RAHIM, J.—The. petitioner, who is 
a Pleader practising in the District Munsif’s 
Court of Shiyali and a senior member of 
the profession, was party to a suit in 
which he was the plaintiff. He obtained 
a decree and the defendants deposited the 
amount of costs in Court, The petitioner 
for the purpose of drawing this amount 
from Court made an affidavit, and in that 
affidavit he stated that the property which he 
gave as security according to the order 
of the Court was subtect only to one 
encumbrance and was not subject to a 
mortgage in favour of one Vaidynatha 
Aiyar, This apparently was not correct. 
When an amin was deputed to enquire 
whether the mortgage in favour of 
Vaidyanatha Aiyar did actually subsist, 
the petitioner admitted that he kad made 
a mistake and that, as a matter -of fact, 
there was this encumbrance also on the 
property. The learned District Munsif 
who heard the application made by one 
of the unsuccessful defendants in the suit 
for sanction for the prosecution of the 
Pleader, considered all the circumstances 
and came to the conclusion that it was 
not a proper case for prosecution. Having 
regard to the position and character of 
the petitioner and the nature of the statement 
made by him and the fact that, when the 
amin was sent, he admitted the mistake, 


the District Munsif was of opinion thate 


if was not a proper case for prosecution 
for making a false declaration under sec- 
tion 199 of the Indian Penal: Code. The 
learned District Judge has reversed that 
erder, holding that since there was a 
prima facie case of making a false state. 

| 
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ment, all the other sircumstances must 
be “left for consideration at the trial. 
This, In my opinion, is a wrong view of 
the law. When sanction is asked for, 
for the prosecution of a person for making 
a false statement in the course of a 
judicial proceeding or for any other offence 
of a like nature, it is the duty of the 
Court to which the application is made, 
not only to see that there is a prima facte 
case, but also to decide whether it is a 
fit case for prosecution in the interests 
of justice. The Court ought not -to 
forget that statements which in fact are 
“ false are often made by men through the 
merest inadvertence or slip of memory. It 
is, no doubt, true that when a person makes 
an affidavit, he ought to be extremely careful 
to see that every statement that is made 
there, is strictly accurate. At the same time 
section 199, Indian Penal Code, contemplates 
that a statement, in order to come within 
tbe purview of the secticn, must be one which 
is either false to the defendant’s knowledge 
or which he ought to have known to be 
false or could not have believed to be true. 
Here there were facts upon which -the 
District Munsif wage justified in saying that 
although the statement in question was 
made in a rather reckless manner, if was 
not a fitcase for prosecution. The position 
and character of the petitioner, the fact 
that the property even with both the mort- 
gages was sufficient security and that other 
circumstances in which the statement was 
made, were matters which the District Munsif 
was entitled to take into consideration in 
goming to a conclusion whether there ought 
to be aprosecution or not. lam of opinion 
that the order of the learned District Judge 
granting sanction should be set aside. 

NAPIER, J.—I agree. The learned District 
Judge in his order states as follows: 


“His pleas and his previous character 
are matters which would be more relevantly 
taken into consideration by the trying 
Court.” This statement of the law I consider 
to be incorrect, 
Precedure Code states that no Court should 
“take cognizance of certain offences except 
with the previous sanstion of Court, but does 
not state on what materials that sanction 
is to be based. Speaking for myself, I 
have always held that the view largely 
prevailing in this Court that the importarft 
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matter to which a Court should direst its 
attention is whether there was a prima facte 
case, is incorrect. To my mind, that is not 
the function of the Court granting sanction. 
That is the function of the Magistrate who 
hears thecase. It is the function of the 
Court which grants sanction to consider the 
whole of the circumstances of the case and 
decide whether it is in the interests of 
justice and purity of judicial proceedings, 
that the person who has made the state- 
ment should be prosecuted. The Munsif has 
come to the conclusion that this statement 
was made not deliberately and intentionally 
to gain a benefit, but, as he puts if, ina 
reckless and haphazard manner that makes 
the petitioner liable to blame of a reprehen- 
sible character. That seems to bs exactly the 
right manner in which to view the action 
of the Vakil in this case. It is further 
pointed ont by the Munsif that he js a 
gentleman of respectability and position and 
he obviously thinks that although he bas 
been grossly reckless and may have brought 
himself within the mischief of sestion 199, 
Indian Penal Code, he cannot have intended 
deliberately to mislead. That being so, l 
think the Distriet Munsif very properly 
refused sanction and I would set aside the 
order of the District Judge. 


Arpeal allowed. 
V.R.E, 


PATNA HIGH COURT. 
OriminaL Revision No. 28 or 1917, 
February 5, 1917. 
Present:—Mr. Justice Atkinson. 

Me. E, B. CLAIR SMITH AND orgers— 
PETITIONERS ' 

Versus 
ABID HUSSAIN AND anotHer— 

- OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 145, 
146—-Proceedings under 3 145—Allachment under ». 
146—-Jubsequent application by third party to re- 
open proceedings—Procedure—Mayistrate, duty of. 

Proceedings under section 145, Criminal Procedure® 
Code, were instituted between two parties, and the 
Magistrate being unable to satisfy himself as to 
which of them was in possession of the land in 
dispute attached it under section 146, Subsequently 
petitioner appeared and pointed out that the land 
in dispute belonged to his ward, a minor, and 


1006 
In re NAVDI CHENGADU, 


applied to be allowed to prove his ward’s posses. 
sion bnt the Magistrate declined to accede to the 
application: 

Held, that the course adopted by the Magistrate 
was bad and that he ought to have given petitioner an 
opportynity to makp out hiscase for the protection 
of his rights. 


Oriminal revision against the order of 
the Deputy Magistrate, Bhagalpur, dated the 
16th December 1916. 


Mr. Lal Mohan 


tioner. 


JUDGMENT.—This application for revi- 
sion arises from the order made by Mr. 
Lane, Deputy Magistrate of Bhagalpur, on 
the 16th of December 1916. The order of 
the learned Deputy Magistrate was made 
under section 146 of the Code of Criminal 
Procedure, attaching about 4 cottas of land 
situated in the town of SBhagalpur. It 
appears that a proceeding under section 145 
was instituted as between Abid Hussain as 
first party and Agha Noor Mubammad Khan 
as second party. The learned Deputy Magis- 
trate in the course of his investigation 
was unable to satisfy himself as to which 
of the two parties were in possession of 
the land in dispute and accordingly he acted 
in the exercise of the powers conferred on 
him by section 146 of the Code of Criminal 
Procedure and attached the property. The 
petitioner, Mr. Clair Smith, who represents 
a certain minor under the Court of Wards, 
and his co-sharers, came forward and pointed 
out to the learned Deputy Magistrate that 
neither Abid Hussain nor Agha Noor Muham- 
mad Khan had ever been in possession of 
the disputed land, and that in truth and 
in fact it was the property of the minor, 
whom Mr, Clair Smith represented, and 
his eo-sharers; and accordingly they asked 
the learned Deputy Magistrate to release 
the land from attachment and to give them 
an opportanity of establishing their possession 
in the proceeding which had been instituted 
noder section 145 of the Code of Criminal 
Procedure. ‘The learned Deputy Magistrate, 
however, passed the order of the 16th of 
December 1916 and declined to accede to 
ethe application of Mr. Clair Smith and 
his co-sharers; whereupon this Court was 
pleased to issue a Rule with a view to 
setting aside the order of Mr. Lane of 
the 16th December 1916. It appears to 


Gangult, for the Peti- 
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me that Mr. Lane shonld have yielded to 
the application of the petitioners and sheuld 
have followed the decision in Joykissen 
Mookerjee (1). The faets of that case 
seem to apply to this case and in my opinion 
the reasoning of that judgment is sound. 
It would be a great hardship that an at- 
tachment should be made against a man’s 
property, without giving him an opportunity 
of making a case for the protection of his 
rights, as between two parties neither of 
whom have been able to establish their 
possession to the property in dispute. Ac- 
cordingly I will set aside the order of Mr, 
Lane, dated the ltth of December 1916; 
and I will return the case to the learned 
Deputy Magistrate and direct him to add 
Mr. B. B. Clair Smith and bis oo-sharers 
as parties to the proceeding under section 145 
for the purpose of determining their possession 
of the property in dispute. 


Order set aside: 
Proceedings remanded. 


(1) 24 W., R, Cr, 40, 


_ MADRAS HIGH COURT. 
Cristinat Ravision Cass No. 62-or 1917, 
Case REWERRED No. 5 or 1917. 

: March 12, 1917, 
Present:— Justice Sir William Ayling, Kr, 
and Mr, Justice Napier. 


In re NADDI CHHNGADU—<Accusmp. 

Criminal Procedure Code {Act V of 1898), s. 565- 

“Change of residence,” meaning of—Absence for one 
night leaving effects in former house. 

A man is not said to change his residence so long 
as he leaves his family and his household effects 
in the house in which he has been residing. 

Where a convict, who after his release was bound 
to notify his change of residence to the Police, 
absented himself for one night leaving his effects 
and family in the place he was residing in: 

Held, that there was no such change of residence 
as to necessitate a notification to the Police and a 
conviction for not notifying the same was bad, 


Case referred for the orders of the High 


Court under section 438 of the Criminal Proce.» 


dure Code by the District Magistrate, Chit- 
toor, in his Letter dated the 17th January 
1917. 

The Public Prosecutor, for the Orown, 
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ORDER.—-We agree with the District 
Magistrate that the conviction in the case is 
bad and must be set aside. A person against 
whom anorder is passed under section 565 
of the Criminal Procedure Code is merely 
‘bound to notify his residence or change of 
residence after release. As long as he retains 
his residence in the same place, his temporary 
absence from home for a day or two does not 
require notification. Whether he retains his 
residence must always be a question of fact; 
but provided a man leaves his family and 
household effects in the house in whick he 
was residing he would ordinarily be considered 
to retain his residence there. 

In the present case all that is proved is 
that accused was absent from what was 
treated by the Police as his notified 
residence for a single night. There is 
nothing to indicate that the residence itself 
was changed. 

We set aside the conviction and sentence 
and direst that the fine, if paid, be refunded. 

Conviction set aside, 
V. R.P, 


Senem nian gerek 


PATNA HIGH COURT. 
URIMINAL Revision No. 86 or 1917. 
March 16, 1917. 

Present:—Mr. Justice Chapman. 
JAGDEO RAI—Accusep—APpPLicant 
VETSUS 
KALI RAI—QOpprosits Party. 

Criminal Procedure Code (dct F of 1908), s. 41 
—Anpeal,  criminal-—-Procedure—Record sent for—~ 
Appellant, riyht of, to be heard—Conviction —Evidence, 

Where a District Magistrate on a criminal case 
coming up before him in appeal sends for the record 
and on the receipt of the record dismisses the appoal 
without hearing the appellant orany legal practitioner 
engaged on his behalf, the procedure adopted by him 
is not in accordance with law. The appellant must 
be given an opportunity to be heard. 

A. conviction based upon a prosecution story, a sub- 
stantial portion of which has been disbelieved, is bad. 

Criminal revision against the decision of 
the District Magistrate, Shahabad. 

Messrs. R. B. Lal and Shiva Saran Lal, for 
the Applicant. 

Mr, Nirsu Narayan Singh, for the Opposite 
Party. 

JUDGMENT, 

CHAPMAN, J.—In this case the petitioner 
was convicted under section 323, Indian 
Penal Code, and sentenced to a fine of Rs. 
30, He eppealed to the District Magistrate, 
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who, after giving some sort of a hearing 
to the mukhtear at the time of the pre- 
sentation of the appeal, sent for the record, 
Upon the raceipt of the record, the Dis- 
trict Magistrate dismissed® the appe@l with- 
out hearing the mukhtear or any other per- 
son or any Pleader whom the appellant 
had decided to engage. I am of opinion 
that this prosedure does not come within 
the requirements of the law. If a record 
is sent for, if cannot be said that the 
appellant has been given a reasonable 
opportunity of being heard, if he is not 
heard upon the receipt of therecord, The 
judgment of the lst Court in this case is 
open to considerable criticism. 

Upon the recital of the history of the 
litigation which is said to have ter- 
minated in this assault, the probabilities are 
all in favour of the accused party being 
in possession of this plot of land No, 1486, 
and for the purpose of the criminal ease 
the accused is entitled to a finding that 
they were in possession, The first state- 
ment made by the complainant, therefore, 
must be held to be untrue. The Magistrate 
has also found that the complainant’s story 
that four persons, all of whom complainant 
named in his statement, took part in the 
assault on him is also untrue. Jt is also 
found that it is untrue that the injury 
upon the head was caused by the person 
named by the complainant. When so much 
of the case has been found to be untrue, 
very little is left and the Magistrate does 
not in fact say that he believed the story 
which remains. Four witnesses were produced, 
one of whom Musammat Sonchiraiya was 
given up by the mukhtear conducting the 
prosecution. Of the other three, one is com- 
plainant himself, one was a plaintiff in a 
previous litigation, and the third has a 
grudge against the accused. In the face of 
this evidence, I am not surprised that the 
Magistrate did not believe the evidence they 
gave. The conviction, therefore, appears to 
have rested merely on the fact that the 
complainant bore marks of injury and that 
there was a dispute about this plot. In 
my opinion there should not have been xe 
convistion in this case. I set aside the 
conviction and sentence. The fine must be 
refunded, 


Conviction set asgde, 
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PATNA HIGH COURT. 
Cristina Reviston No. 78 or 1917. 
March 21, 1917, 

Present: - Mr. Justice Chapman, 
JUGDEEP SINGH—Accussp—Peritioner 

CETSUS k 


EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s, 476— 
Proceedings based on occurrence in other Court, validity 
of— Civil dispute—Police assistance, whether should be 
yiven. 

Section 476 of the Criminal Procedure Code does 
not contemplate that proceedings under that section 
should bo based on what has occurred in another 
Court. 

J. and F. lodged counter-complaints against each 
other before a Sub-Divisional Officer, who retained 
the complaint of J. on his own file, while that of F, 
was made over to a Deputy Magistrato who convicted 
J., holding that neither side had given a 
fully correct version of the occurrence. On the con- 
viction being confirmed by the Sessions Judge on 
appeal, the Sub-Divisional Officer directed the pro- 
secution of J. under section 476 of the Criminal Pro- 
cedure Code: 

Held, that the order was bad inasmuch as it was 
based upon what had occurred in another Court. 

It is very undesirable to employ the Police in order 
to assist parties to enforce what they claim to be 
their right ina matter of civil dispute, until tho 
matter has been decided by the Civil Court, 


Criminal revision against the order of the 
Sub-Divisional Officer, Beguserai, in the 
District of Monghyr. 

Mr, Uma Charan Laha, for the Petitioner. 


JUDGMENT.—This is an application for 
the revision of an order made by the 
Sub-Divisional Officer of Beguserai under 
section 475 of the Code of Criminal Pro- 
cedure. 

It appears that for some three years 
there has been a dispute between one Jalo 
Singh and the applicant in regard to the 
title to certain lands in the Sub-Division of 
Beguserai. The dispute resulted in a series 
of criminal cases between the parties. There- 
after Jalo Singh execnted a lease of the 
land in favour of Mr. Finch of the Teghra 
Factory in November 1915. Mr. Finch 
wrote to the Sub-Divisional Officer, Mr. 
Hoernle. Mr. Hoernle thereupon gave what 
appears to me to be a most improper 
order, directing the Sub-Inspector of Police 
to give Mr. Finch assistance. The result 
of this was that when Mr. Finch went to 
the village an occurrence of some kind took 
place. Complaints were made on both 
sides. The complaint of the petitioner was 
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a complaint to the effect that the Police 
had assisted the Factory in an attack Whon 
the petitioner's house. This latter com- 
plaint was improperly referred to the Police 
for report, and not unnaturally, the Police, 
who otherwise would have to admit its 
conduct, reported that the charge was false. 
For some reason the complaint made on 
behalf of the Factory was given preference 
and ended in a conviction upon the balance 
of probability, the Magistrate recording the 
fact that many of the witnesses had made 
absurd and incorrect statements. The peti- 
tioner endeavoured to prove his case in 
defence, The view the Magistrate took of 
the matter may be summarised by the 
sentence in his judgment to this effect: “It 
appears that neither side has given a fully 
correct version of the occurrence.” The 
trial was held by the Deputy Magistrate; 
the Sub- Divisional Officer hadinthe meantime 
retained the petitioner’s complaint on his 
file and on the dismissal of the appeal, 
which was preferred from the Deputy Magis- 
trate to the Sessions Judge, the Sab- 
Divisional Officer directed the prosecution of 
the petitioner under section 476. In my 
opinion section 475 does not contemplate. 
that the proceeding should bə based upon 
what tas occurred in another Court. I am 
also of opinion that the proceeding is ill- 
conceived and that upon the merits the 
order should not have been passed. | take 
the opportunity of saying that, in my opinion, 
it is very undesirable to employ the Police 
in order to assist parties to enforce what they 
claim to be their right ina matter of civil 
dispute, until the matter has been decided 
by the Civil Court. The application is grant- 
ed and the order directing the prosecution is 
set aside. Let the proceedings against the 
petitioner be dropped. 


Proceedings dropped, 
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ACT 1896—IT. See U. P. HONORARY-MUNSIHS ACT, 

——~ 19P1— Il, Seg AGRA TENANCY Act. 

w— 190!1—ITI. See U. P, LAND REVYRNUE Act. 

—— 1903—I, See BUNDELKRAND ENCUMBERED Es- 
c TATES ACT. 


wa 191/0—IV. See U., P. Exotse Act. 


REGULATIONS. 


See BENGAL LAND AND REVENUE 
ASSESSMENT REGULATION, 
See BENGAL REGULATION. 
See BENGAL LAND REVENUE SETTLE- 
MENT REGULATION. 
See Uprer BURMA LAND AND REVE- 
NUE REGULATION. 
—- 1886—I. See ASSAM LAND AND REVENUE REGU- 
| LATION. 
—— 1896—I, See Upper BURMA Civit Courts REGU- 
LATION, 


REG. 1819—11. 


wrens 1829 —X, 
——~ 1859—XI. 


wee 1869—-111. 


STATUTES. 


ACT 1861—24 & 25 Vic, C.104. See Hran Courts 
Act. 

—~ 1915—5 & 6 Gero, V, C. 61. See GOVERNMENT OF 
INDIA ACT. 


ADVERSE POSSESSION— Co-heirs— Muhammadan 

Law— Widow in possession of entire property. 

A Muhammadan widow got into possession of her 
husband’s holding in respect of a portion as heir, 
and in respect of the rest in her capacity as 
claimant of the amount of dower owing to her, 
subject to a liability on her part to render an account 
to the co-sharers, The co-sharers never made any 
claim whatsoever on her to account to them in 
respect of the profits she had received after the 
discharge of her arrears of dower. She subsequently 
got herself recorded in the Record of Rights as the 
tenant of the holding: 

Held, that the recording of her name in the Record 
of Rights in respect of the holding amounted to an 
assertion of hostile title by the widow as against her 
co-sharers and that her possession of the property 
from that time onward became adverse to the co- 
sharers. PAT Moursappi v HABIB MIAN 579 
, what constitutes 498 
Non-payment of rent—Entry in thakbust 








papers, value of 107 
m —— Squatter—Froprietary title, assertion of— 
Possession, cultivating 520 


=n Waste land—Possession follows title— User, 
adverse, what amounts to. 

Jn the case of lands which are for one reason or 
another not actually ocoupied by any one, legal pos- 
session must be presumed to continue with the 
actual owner. - 

Persons frequenting a temple tethered their 
animals on a plot of vacant land divided from the 
temple by a municipal road, and the temple servants 
stacked grass and fuel there and grew afew flowers 
for fhe use of the temple: 
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ADVERSE POSSESSION—conold., 
e 

Held, that such user did not amount to adverse 
possession. N RADHIKADAS v. HARMOHANDAL, 18 

N. L. R. 25 54 
AGRA TENANCY ACT (II or 1901), Ss. 10, 20 (2), 

83 (3)—Agreement to relinquish ex-proprietary rights, 

validity of. 

The policy of the Agra Tenancy Actis to secure 

_and preserve to a proprietor, whose proprietary rights 
in a mahal or any portion of it are transferred other- 
wise than by gift or by exchange between co-sharers 
in the mahal, a right of occupancy in his “sir” land 
and in the land which he has cultivated continuously 
for twelve years at the date of the transfer, and 
that such right of occupancy is by the Act secured 
and preserved to the proprietor, who becomes by a 
transfer the ex-proprietor, whether he wishes it to 
be secured or preserved to him or not and notwith- 
standing any agreement to the contrary between him 
and the transferee, The policy of the Actis not to 
be defeated by any ingenious devices, arrangements 
or agreements between a vendor and a vendee for 
the relinquishment by the vendor of his “sir” Jand or 
land which he has cultivated continuously for twelve 
years at the date of the transfer, for the reduction 
of purchase-money on the vendor’s failing or refusing 
to relinquish such lands, or for the vendor being 
liable to a suit for breach of contract on his failing 
or refusing to relinquish such lands. All such 
devices, arrangements and agreements are im 
Contravention of the policy of the Act and are 
contrary to law and are illegal and void, and can- 
not be enforced by the vendee in any Civil Court or 
in any Court of Revenue. PCG Morr CHAND v 
IKRAM ULLAH Kuan, 5 L. W. 888; 16 A. L. J. 150; 
21 M. L. T. 267; 32 M. L. J. 383; 21 C. W. N. 616; 
19 Bom. L. R. 433; 39 A. 173; 26 C. L. J. 24; (1917) M. 
W. N. 453 454 
—- = §, 20 (2)—Agreement to relinquish ex-pro- 

prietary rights, validity of 454 

— §. 21 — Occupancy holding Mortgage, validity 

of —Surrender—Landlord, rights of. 

Before the passing of the Agra Tenancy Act of 
1901, although an occupancy tenant could not confer 
any right of occupancy upon his mortgagee, never- 
theless he could give the mortgagee a right to take 
possession and hold the land. Therefore, such a mort- 
gagor cannot after the creation ofa mortgage surren- 
der his tenancy, so as to prejudice the rights of his 
mortgagee, and a landlord who knows of the exist- 
ence of the mortgage cannot validly take a surrender 
from the tenant. A BHIDDU v. SHEO MANGAL 
SINGH, 15 A. L. J. 44: 39 A. 186 585 
—~—— S. 58— Ejectment, suit for— Grove, ejectment 

from—Revenne Court— Jurisdiction. 

A party cannot be ejected from a grove by a 
Revenue Court. U P BR LALAY v. DRIGBIJAY eee 
amana —— S, 79—Mortgagee purchaser of holding taking 

possession—Subsequent dispossession by zemindar—, 

Suit for possesssion—Jurisdiction. MP 

A mortgagee of a holding sold it in execution of 
his decree on the mortgage and purchased it him- 
self, the zemindar of the holding being made a party 
to the execution proceedings. Tha mortgagee pur- 

echaser took possession of the holding but his muta- 
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tio of name was successfully resisted by the 
zemindar, Three years after this the mortgagee 
purchaser sued for possession of the holding: 

Held, that the mortgagee purchaser was a tenant 
ejected by the zemindar otherwise than in due course 
of law and that, therefore, the suit being one to 
which section 79 of the Agra Tenancy Act applied 
was not cognizable by the Civil Coert. A ABUL 
Hasan v MAKHDUM Baxuss, 15 A. L. J. 502 944 
Ss. 83 (8), 10, 20 (2)—Agreement to relin- 

quish ex-proprietary rights, validity of 454 

Ss. 177, ob. (e), 195 — Jurisdiction, conflict 
of—Question of proprietary title in isswe—Appeal. 

Where a question of proprietary title has been 
in issue in the Court of first instance, and is also a 
matter in issue in the appeal, the appeal will lie to 
* the Civil Court under section 177, clause (e), of the 
Agra Tenancy Act, A Munna Lat v. FATEH ee 
QE 
Ss. 177 (fj, 95-—-Occupancy tenant—Suit for 

declaration—Adoption, question of—Jurisdiclion— 

Appeal—Court, proper. i 

Under section 177 (f) of the Agra Tenanoy Act, an 
appeal lies to the District Judge in all suits in which 
a question of juri-diction “has been decided,” and 
whether the question has been decided properly or 
improperly is immaterial, 

Plaintiff sued fora declaration of his occupancy 
rights, on the allegation that he was the adopted son 
of the last tenant. Defendant raised an objection 
that the Revenue Court had no jurisdiction to go into 
the question of adoption. ‘The Court neverthelers 
framed an issue and decided it: 

Held, that appeal lay to the Court of the District 
Judge. A DAMODAR Das v, JHAOO SINGH, 15 A. ae 
319 7 


s. 199 cr. (a)—Suit for declaration—Pro- 
prietary title— Revenue Court, order of, whether 
reference. 

A. suit instituted in consequence of an order of a 
Revenue Court under section 19), clause (a), of the 
Agra Tenancy Act is not a reference to the Civil 
Court by the Revenue Court, inasmuch as notwith- 
standing such an order a plaintiff is entitled to come 
into the Civil Court and to ask a declaration in 
fespect of any matter the consideration of which is 
not expressly excluded from the cognizance of the 
Oivil Court by the provisions of some Act of the 
Legislature. A Manna v. Rane LAL 859 


APPEAL (CIVIL)—A batement—Ancestral property, 
suit in respect of —Death ,of co-defendant having 
separate share during pendency of appeal—Failure 
to bring legal representatives on record within 
limitation, effect of 277 


=- Appellate Court, whether influenced by Trial 
Court's finding of fact 317 
women Dismissal of sutt for failure to secure service on 
defendant. i 

o appeal lies from an order dismissing a suit for 
plaintiff's failure to secure service of process upon 
one or more of the defendants A Masoop ALI ~v. 
OHUNNI Lat, 15 A. L J.-520 464 


= from ex parte decree Procedure—Civil Procedure 
Code (Act V of 1908), O. XLI, r. 23— Remand. 
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APPEAL (CIVIL)—coneld. 


Where a defendant does not apply to set aside an 
eu parte decree passed against him but appeals from 
that decree, the Appellate Court should not remand 
the case for re-trial undor Order XLI, rule 23, but 
should decide the appeal onthd merits. ™ Moor 
Saan v. Denra Suan, 24 P. L.. R 1917; 20 P. W. R. 
1917 749 


Execution —Mortgage-decree— Sale —Objec- 
tion by puisne mortgagee as purchaser of portion 
of mortgaged property, dismissal of 656 

— —— Finding on question of limitation, whether 


‘decree’ 100 


heard ex parte ~ Practice—Counsel, duty of. 
Where an appeal is heard ex parte, it is the duty 
of Connsel to bring to the notice of the Court adverse 
as well as favourable authorities. P C DEONANDAN 
PRASAD v. JANKI SINGH, 15 A. L. J. 154; 32 M. L. J. 206; 
2t C. W. N. 473; 1 P. L W. 294, (1917) M. W. N, 254 
25 C. L. J. 259; 21 M. L. T, 240; 5 L. W. 526; 19 Bom. 
L. R. 410; 44 C. 573 346 


made over to another Court for disposal ~ 

Procedure—Practice, 

Before an appeal is made over by a District Judge 
to another Court, the case should be called on and 
the parties told that it is made over to another Court, 
and the order-sheet should show that this has been 
done. PAT SUuKHA SINGH v. Bricnh UPADAYA, ] P. 
L. W. 245 45 


——~- —— Plea, technical, whether can be taken for first 
time in appeal. 
A technical objection raised for the first time in 
appeal should not be entertained. P FAKIRA SHAUN 
v, Breis Lar, 6 P. W. R. 1917; 20 P. L. R.1917 881 


, theory of. 

The theory of an appeal is that the suit is con- 
tinued in the Oourt of Appeal and re-heard there. 
M Potta KANNAYYA UHETEY v. RUDRABHATLA VEN- 
KATA NARASAYYA, 82 M. L.J. 221; 4) M. I; 5L. W. 
E80; (1917) M. W. N. 367 439 


-= — (CRIMINAL)—Practice of Judicial Com- 
mittee 311 


(SECOND)—Appellate Court, interference by, 
with findings of fact ~Evidence, credibility of 
Witnesses. 

In second appeal the High Court has nothing to do 
with the weight to be attached to a particular piece 
of evidence. It is bound to accept the finding of the 
lower Appellate Court on a question of fact based on 
legal evidence, and the question of sufficiency or 
insufficiency of evidence is not for it to decide, 





Sher hamnen 





aerae 
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Where the question arises which witness is to be 
believed rather than another and that question turns 
on manner and demeanour, the Appellate Court must 
be guided by the impression made on the Judge who 
saw the witnesses. But there may be other circum. 
stances, quite apart from manner and demeanour, e 
which may show whether a statement is credible or 
not; and these circumstances may warrant the 
Appellate Court in differing from the Trial Court even 
on a question of fact turning on the credibility of 
witnesses whom the Court has not seen, 
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A Trial Judge in India has not, as a general rule, 
the same opportunity of observing the demeanour of 
the witnesses as a Trial Judge in England. A 


MAULADAD KHAN v. ABDUL SATTAR, 15 A. L. J, 349 
. ” ; 666 
———~ Finding of fact- Chief Court, power of inter- 


ference of. l < 


Where a lower Court has drawn a wrong inference 
from facts, the Chief Court in second appeal will not 
be bound by its finding. P GHULAM HUSSAIN %, 
SULTAN MUHAMMAD, 8 P. W. R. 1917 717 


Fresh evidence, admissibility of. 
Itis not competent to the High Court to admit 
fresh evidence as to facts in second appeal. 


The proper course, where a party thinks that any 
fresh evidence, which is discovered after the decision 
of the Appellate Court, would have been of assistance 
to him if it had been considered at the original trial 
or in the appeal, is for him to withdraw the second 
appeal and apply for review of the judgment in the 
lower Appellate Court, 


A Bench of the High Court hearing second appeals 
may, when calling for a finding on any issue from the 
lower Appellate Court, permit the parties to adduce 
fresh evidence on that issue. M Raman MRENON 
v. MAMMALI 054 


High Court, power of —Evidence not brought to 
notice of lower Courts, 

The High Court will not interfere in second appeal 
upon the ground that the Courts below have over- 
looked a piece of evidence which was not brought to 
their notice by the parties. PAT JANKI SARU 2, 
THAKUR Run BAHADUR SINGH, 2 P., L, J. 281; 1 P. L. 
W. 658 398 


-—~-~ Plaint, amendment of, whether can be 
allowed 








Rent, fair and equitable, settlement of — 
Bengal Tenancy Act (VIII B. C. of 1885), s 52— 
Previous measurement, proof of, whether necessary 

611 

ARBITRATION ann AWABD—Pleader, whether can 
be arbitrator—-Award, remittance of—Refusal to 
call witnesses— Misconduct 


Suit on award, maintainability of—Arbitra. 
tor, power of, to proceed when one party refnses 
to submit to him—wNotice, error in, effect of—Arbi- 
tration, whether can be rescinded 349 


-~ Private reference—Adjournments by Court 
for obtaining arbitrator’s award, effect of— Decree 
in accordance with award—Appeal, maintainability 
of 730 


ARSATHA, entries in, value of. 

The arsatha is prepared at a certain stage of the 
settlement and is not at all conclusive of the facts 
stated therein, unless it is adopted in the final settle. 
ment of the estate. The mere mention of malikana 
or the amount thereof in the arsatha does not 
entitle the proprietor to claim it. PAT SECRETARY 
or State v. KHAJA MUHAMMAD Jan, 2.P. L.J., 266 


555 
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1886), Ss. 68, 67, 70—Sale for arrears of revenue— 

Adverse possessor of portion of estate, rights end 

liabilities of—-Incumbrance—Limitation Act (IX 

of 1908), Sch. I, Arts. 121, 142, applicability of. 

Persons who have held part of an estate in adverse 
possession for more than twelve years, before its sale 
under the Assam Land and Revenue Regulation for 
defaulb in the payment of revenue, are in the position 
of defaulters within the meaning of section 67 of the 
Regulation, so that their interest in the land which they 
have acquired by adverse possession is liable to be 
sold under section 70 of the Regulation and passes 
to the purchasers at the sale. 

The interest acquired by such adverse possession 
is not an incumbrance within the meaning of Article 
J21 of the Limitation Act. Consequently, a suit 
brought by the auction-purchaser to recover posses- 
sion of the land so held in adverse possession is 
governed by Article 142, and not by Article 121 of 
the Limitation Act. © MoHIM CHANDRA DEB v. 
Pyari Lar Das, 25 C. L. J. 99; 21 0. W. N. 687; 44 C. 
413 213 
AWARD not duly stamped, suit to set aside—Plaint- 

iff, whether liable to pay deficiency and penalty 

| 382 
unregistered and wunstaimped, admissibility 
of, in evidence. 

An award is notinadmissible in evidence merely 
because it is not registered or properly stamped. 
The latter defect can be cured by levying the penalty 
prescribed by Jaw. P Boso GHULAM FATIMA v. 
MUHAMMAD KAN, 77 P. W. R. 1917 912 





BENAMI—Property purchased by a Hindu wife— 


Presumption 530 


BENEFIT or DOU BT-—Circumetantial evidence, value 
of— Murder case—Jury, duty of 322 


BENGAL CESS AOT (IX B. CO, oF 1880), S. 41 (8)— 

Cess, assessment of, method of. 

By sub-section 3 of section 41 of the Cess Act 
the amount payable by the raiyat to the landlord in 
each year on account of cesses is to be calculated 
on the amount of rent payable for that year. PAT 
SHEO Prasad SINGH ~v, Lar BABU, 1 P. L. W. ae 

505 
BENGAL ESTATES PARTITION ACT (VB. O. oF 
1897), 8. 16 165 


Ss. 26, 16, 99, 116—Partilion by Revenue 
Courts-——-Civil suit between two of the parties—Decree 
—Partition, whether can be re-opened ~ Decree-holder, 
position of, 

The partition of a big mahal consisting of nu- 
merous villages was approved by the Board in 
November 1915. Petitioner’s suit against one of the 
co-proprietors in respect of one of the villages com- 
prised in the mahal was decreed by the High Court 
in August 1915. The fact of the partition was not 
brought to the notice of the High Court. The dis- 
puted village was allotted in the partition to a 
third proprietor, who was no party to the civil 
litigation, Petitioner applied to the Deputy Collector, 





who directed that his name should be entered in » 


the partition statement along with that of the co- 
proprietor to whom the village had been allotted: 


Held, (1) that the order of the Deputy Collector 


was ultra vires; P 
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(2)ethat the petitioner was not entitled to get the 
partitioned village, which did not form part of the 
allotment made to his judgment-debtor, against 
whom alone he had obtained his decree; 


(3) that the only remedy of the petitioner was 
to apply under section 26 (ii), sub-paragraph (3), for 
separation from the allotment of his judgment- 
debtor of lands representing the extent of interest. he 





„had acquired under the High Court decree. PAT 
. Krisana Dayan Gir v. NIRMALI, l P. L. W, 277 
165 

Ss. 99, 116 165 


BENGAL LAND REVENUE ASSESSMENT REGU. 
LATION (II or 1819)—Reswmption, effect of—Land- 
lord and tenant - Adverse possession—Non-payment 

» of rent—Entry in thakbast papers, value of - Evi- 

dence Act (I of 1872), s. 116- Estopsel—‘Once a 

tenant always a tenant,’ applicability of. 

The lund in dispute appertained to an estate which 
was resumed under Regulation II of 1819 In 1834 
and was assessed with revenue and was settled with 
the predecessors of the plaintifis. It continued to 
be, however, in khas possession of the predecessors 
of the defendants. In the thakbast papers prepared 
in 1840 the defendants’ ancestors were shown as 
maliks of the plots in their possession. They never 
since paid rent to the plaintiff: 

Held, that the entry in the thakbast papers 
together with the non-payment of rent was sufficient 
to constitute adverse possession, 

Per Mullick, J.—-A resumption proceeding under 
Regulation II of 1819 whether in respect of lakheraj 
orany other land does not of itself create the 
relationship of landlord and tenant. 


Per Jwala Prasad, J.—The mere entry ina khasra 
prepared by Government for the purpose of sottle- 
ment or of assessment of revenue does not create 
a contract of tenancy with the persons entered in 
the khasra as tenants of the lands, inasmuch as the 
persons so entered are not parties to the khasra and 
are not bound by the entries made therein. To apply 
the well-reccgnised principle ‘once a tenant always a 
tenant’, it must be proved that the defendants or 
their predecessors were tenants ai one time. An 
ewtry ina khasra or the fact that the plaintiffs are 
zemindars of the estate in which the lands are 
gitnate is not sufficient to prove that the holders of 
the lands are tenants of the plaintiffs. PAT Baupso 
SINGH v. BARHAMDEO NARAIN SINGH, 1 P. L. W, 72] 

107 

BENGAL LAND REVENUE SALES ACT (XI B.C. 
or 1859), S. 37~Incumbrance, annulment of, by 
purchaser at revenue sale-Suit, whether necessary. 

The purchaser of an estate at a revenue sale, 
under Act XI of 1859, may elect to annul an under. 
tenure not only by the institution of a suit ur by 
giving notice to vacate but alsoby any other means 
showing a clear intention to avoid © SADAK Ant 
a. KERAMAT ALT 273 
‘ BENGAL LAND REVENUE SETTLEMENT REGU- 

LATION (VII or 1822), Ss. 7, 8—Malikana or pro- 

prietary allowance, right to. 

Malikana or proprietary allowance under the 
Bengal Land Revenue Settlement Regulation is 


+ 
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allowed to outgoing proprietors, that is, to the 
previous lessees of Government who do not take the 
settlement of the mahal and engage to pay Govern- 
ment revenue therefor. It is nof allowed “here 
settlement is made with the previous proprietor 
himself. 

Section 8 of the Regulation applies to persons who 
establish ‘a proprietary right in the lands settled 
and doesnot apply to those who are in possession 
without any titlo. PAT Secretary of Strate v 
Kuasa ManoMep Jan, 2 P. L. W. 266 555 


BENGAL MUNICIPAL ACT (ILE B.C. or Lés4) 

i 361—Sale of unclaimed hulding— Purchaser, rights 
of. 

Where a sale is held under a Statute, the righis of 
the purchaser must be governed by that Statute. 

The purchaser of an unclaimed holding for arrears 
of rates under section 38l of the Bengal M unicipal 
Act is not entitled to claim any priority over a mort. 
gagee whose mortgage was in existence before the 
sale. C MOHAMMAD SOLEMAN 4, RAGHU Natu DUTTA, 


21 C, W. N. 425 387 
BENGAL REGULATION (X or 1829), Ss. 3,17 11 
= - BCH. A, Arts. 3, 20 11 
BENGAL TENANCY ACT (VIII B.C or 16651, S. 5 


182 
= ~~ BS. 5, 103B, interpretation of--S. 5 (D, whe. 


ther introduced change in law — Landlord and tenant 

~ Lease jor reclamation, whether constitutes raiyati 

lease—Tenant, status of, materials Jor determination 
of - “Korfa,” meaning of —“Raiyat” meaning of, 

An amilaamah authorised the lessees to recl 
the land by cutting down jungles and otherwise, and 
also provided for the renewal of the lease on terms 
dependent upon tho terms of the future settlement 
which would be obtained by the lessors from Govern. 
ment: | 

Held, that as the amalnamah, which was in effect 
a reclamation loase, may have been granted either tc 
actual cultivators or to capitalists and middlemen 
though the covenant regarding subsequent renewals 
of the lease suggested that the tenancy created by it 
was a tenure, the status of the lessees in the case 
must be determined by examining and considering 
the sarrounding circumstances, the conduct of the 
parties and such other matters as might throw light 
upon the original purpose and intention of the 
tenancy in question, with due regard to the presum p. 
tion of law arising under sections 5 (5) and 103 
B (3) of the Bengal Tenancy Act. ; 

The word raiyat is not infrequently used in july. 
ments to denote tenants of all or varions classes B 

A “korfa” tenant does not necessarily mean 
under-ratyat. A “korfa” tenantis a sub-lessee, whe 
of a talukdar or of a raiyat. 

The words “or bringing it under cultivation by 
establishing tenants on it” in the Bengal Tenancy 
Act, section 5 (1°, did not introduee any change in 
the pre-existing law, i j 

The law enunciated in section 5 of the 


: > Bengal 
Tenancy Act, exceptin f ; ° 
y | pting so far as special or local 


ain 


arn 
ther 


enactments are saved by section 195, is applicable 
to all tenancies in respect of agricultural lands 
° 
+ í e ë 
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whether created before or after the passing of the 
Act. C Secretary or State v, JADAV CHANDRA 
Misra, 21 C. W. N. 452 409 


Ss. 5, 19, 104H—Lease created before Act, 
whether governed by Act—Suit to vary rent—Regu- 
lation VII of 1822~— Recurd-of-Rights, entry in, 
whether disputable by Government, 

Per Fletcher, J-—In a suit under section 104 (3) 
(e) of the Bengal Tenancy Actthe Court has to 
bear in mind the rules of evidence laid down by the 
Statute for determining whether a tenant is a 
tenure-holder or a raiyat. 

The rule contained in section 5, sub-section (5), 
of the Bengal Tenancy Act applies to a tenancy 
created before the passing of the Act. 

Under the Bengal Tenancy Act the presumption 
is that any tenant holding more than 100 
bighas is to be considered a tenure-holder and not a 
raiyat. But this presumption is rebuttable. 

The definition of a tenure in the Bengal Tenancy 
Act, by the insertion in section 6 (1) of the words 
“or bring it under cultivation by establishing tenants 
on it”, eto., effected no change in the pre-existing law. 

Where, ina settlement proceeding under Regula- 
tion VII of 1822, the predecessor of a tenant under 
Government was entered in the settlement record as 
a raiyat: 

Held, that as there was then no dispute with 
regard to the nature of the tenancy as mentioned in 
the firat clause of section 14 of the Regulation, nor 
was there any official proceeding incorporated in the 
vubekari of the settlement as required by that section, 
the Secretary of State was not precluded from going 
behind the entryin the settlement record. 

Bhagchasis, bhagdars, Pargadars, bataidars, or adhiars, 
i. @., persons who cultivate lands rendering a share 
of the produce to the landlords, are not hired servants 
within the meaning of section 5, sub-section 2, of the 
Bengal Tenancy Act. 

Per Teunon, J.—The Bengal Tenancy Act applies 
and was intended to apply to tenancies in respect of 
agricultural lands, whether created before or after 
the passing of the Act. 

In a suit under section 104H of the Bengal 
Tenancy Act the rent settled by the Settlement Officer 
can be disturbed only, if it is proved under clause 8 
(e) of the section that in the Record of Rights the 
status of the tenant has been wrongly recorded. 

Where ina lease it is clearly provided that the 
grantee shall bring the land under cultivation by 
establishing tenants thereon, the tenancy thereby 
created isa tenure in spite of the fact that it is open 
to the tenant under the terms of the lease to cultivate 
the land himself and that he has in fact reserved for 
his own caltivation by way of a home farm some 
portions of the demised lands. 

The status of a tenantis tobe determined not 
so much by reference to the Revenue Regulations 
as by reference tothe Rent Laws. C SECRETARY OF 
STATE v GOBIND PRASAD Barik, 21 C. W. N 505 oa 


——— — S, 5—“Raiyat,” definition of. 

The determination of the Board of Revenue 
that the predecessor of a tenant under the Gov- 
ernment wasa fratyat withinthe meaning of section 6 

® 
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of Act VIII of 1869, does not amountto a deter- 
mination thatthe tenantisaratyat within the definition 
to be found in section 6 of the Bengal Tenancy Act. 
C SECRETARY OF STATE V. GOBIND PAASAD BARIK, 21 
C W N. 505 934 


—— — 5, 19, applicability of 

Section 19 of the Bengal Tenancy Act refers only 
to persons who, being ratyats within the definition to 
be found in section 5 of the Act, had acquired a right 
of occupancy prior to the passing of the Act. C 
SECRETARY OF STATE v, GOBIND Prasad BARIK, 21 O, 
W. N. 934 934 


Ss. 29, 42—Landlord and tenant—Colour- 
able evasion of s. 29 by stipulation in kabuliyat of 
two different sums a£ rates of rent, validity of—Test, 
In acase where under the terms of a kabuliyat by ane 

occupancy raiyat a certain sum is given ag cash rent 

payable, and the rest of the rent is stated as not be- 
coming payable until the property comes to be settled 
again, before it can be decided whether the higher 
rent is recoverable, having regard to the provisions 
of section 29 of the Bengal Tenancy Act, it must be 
found and judicially determined which of the two 
sums mentioned in the kabuliyat is the true rent. 

lf the bigger sum is the true rent, the mere fact 
that the landlord has givena temporary remission 
would not deprive him from claiming the true rent 
at a subsequent period. But if the true rent is the 
smaller sam, then the larger sum cannot be recovered 
if it has been put inthe kadulivatasan attempt to 
override the provisions of section 29 of the Bengal 

Tenancy Act © MANINDRA OHANDRA v. SRINIBASH 

KASYA 1 








— §, 29 - Stipulation to pay certain rent after 
enjoying remission of portion thereof for some years 
validity of. 

Where in a kabuliyat executed by an occupancy 
raiyat the tenant agreed to pay Rs 3-5-0 as the yearly 
talabi rent until the expiry of the term, after which 
the rent was stated to ba Rs 7-15-0, and in a schedule 
to the document there was o statement of the rent 
(Rs. 7-15-0) and the deduction allowed for the term 
of the kabuliyat: 

Held, that the landlord was not entitled to recover 
rent from the tenant at the rate of Rs, 7-15-0 a year, 
os the atipniation in the kabultyat was an attempt 
to recover from the tenant an enhanced rate of rent 
in breach of the provisions containedin saction 29 of 
the Bengal Tenancy Act. © Propyat Kumar TAGORE 
Vv. MAHARULLA SUNDAR 497 


S. 52—Rent, fairand equitable, settlement of— 
Appeal, second, whether lies-- Previous measurement, 
proof of, whether necessary. 

A second appeal lies to the High Court against a 
decision of the Special Judge settling a fair and 
equitable rent under section 52 of the Bengal 
Tenancy Act. 

Ina proceeding under that section the question 
for determination is, whether the tenant holds upoe 
a consolidated jama or whether the original contract 
between him and the landlord was one for a certain 
area at a certain rate per bigha. Jf the tenant can 
succeed in showing that the jama was a consolidated 
jama, then the landlord is not entisled to claim any 
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enhanced rent upon the additional area. If, on the 
contrary, the landlord can show that the contract bet- 
ween him and the tenant was for a particular area at 
so much per bigha, then if the tenant is found to be 
keeping more land than he was last paying rent for, 
the landlord is, entitled to sneceed under section 52 of 
the Bengal Tenancy Act, having due regard always 
to differences in the standard of measurement. 

1tis not incumbent upon the landlord to show 
either that there had been an actual measurement 
in consequence of which the last rent was fixed or 
that there is a practice of measurement in the local 
area within which the holding is situated. PAT 
KESHO PRASAD SINGH v. TRIBHUAN, 1 P. L. W. 409; 2 
P. L. J. 276 611 


Ss. 67, 178 (8) (h), applicability of—Land- 
lord and tenant— Agreement to pay arrears of rent 
—Mortgage of tenancy as security for payment 
— Interest, agreement to pay, validity of 736 

wm — Ss, 69, 70-——Order deciding that system of 
appraisement prevails in a holding, finality of.— 
Jurtsdiction— Plaint, allegations tn, 





Adispute as to whether the system of appraise- 

ment or batai should apply to a holding is one which 

. is within the jurisdiction of a Sub-Divisional Officer 
to determine under section 70 (5) of the Bengal 
Tenancy Act. 

Per Chapman, J —If the’ jurisdiction of an order 
under section 69 or 70 of the Bengal Tenancy Act is 
to be impugned, it must be impugned upon a specific 
ground stated in -the plaint, and not merely upon 
researches made by the Court without reference to 
the pleadings of the parties. 

Per Roe, J.-~Where the question whether a holding 
is a batai or a .tanabandi holding has been investigat- 
ed by the Collector, his decision upon the question 
is final and the action taken by a Court on the basis 
of that decision cannot be said to be without juris- 


diction. PAT THAKUR SINGH v. Parpip Sineu, 2 P, 
L. J. 183 645 
————~ §, 103 B 409, 505 





S. 104 (1)—Parties, proper, in suit for decla- 
eration of plaintiff's status as tenant, 


In a suit for a declaration of the plaintiff’s status 
asa tenant under section 104 (4) ofthe Bengal 
Tenancy Act, the under-tenants of the plaintiff are 
not necessary parties, though they may be congidered 
proper parties as their status isinvolved in the. 
status of the plaintiff. C SECRETARY oF STATE v 
JADAV CHANDRA Misra, 21 C. W. N. 452 409 





— §, 106, suit under-~Burden of proof. 

In a suit under section 106, Bengal Tenancy Act, 
the onus is entirely upon the plaintiff, not only to 
prove that the entries in the Record of Rights are 
not correct as they stand, but also to establish in 
what respect they are incorrect and how they 
“should be amended; if he is unable to do this his suit 
must fail, and he is not entitled to a declaration 
that a specific entry in the Record of Rights is not 
correct on merely proving its incorrecimess as it 
stands. © Dwisenpra Nata Roy v. AFTABUDDI 
Sakpar, 25 O. L. J. 53; 21 C. W. N. 492 09 
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— Ss. 111A, 30—Record of Rights, wrong entry 
in, value of —Suit for declaration, whether necessary 
— Limitation, commencement of. 

An entry in a Record-of-Rights weither creates nor 
extinguishes rights; itis merely a rebuttable piece 
of evidence. Where an occupancy tenant has been 
wrongly entered in the Record of Rights asa raiyat 
at fixed rates, ibis not necessary that the landlord 
should get the entry declared wrong before be can 
sue for enhancement of the rent under section 30 
of the Bengal ‘Tenancy Act. PAT Bai BEHARI Sinan 
» SHEO SANKAR JHA, 2 P., L. J. oh; 1 P. L. W. 
434 85 


—— m S, 153-—Question relating to some interest in 
land between parties to the sutt—Appeal, second, 
whether lies where decree does not exceed Rs. 100— 
Suit by transferee of entire interest of landlord—~ 
Rent suit. 

In a suit for rent of the value of less than 
Rs. 100, the tenant alleged that the rent bad been 
paid toan intermediate tenure-holder who was not 
made a party to the suit, and the lower Appellate 
Court held that there was no such intermediate 
tenure: 

Held, that although a question relating to some 
interest in land had been decided, there was no 
such decision as between parties having conflicting 
claims thereto, the alleged tenure-holder not being 
a party to the suit, and that, therefore, a second 
appeal to the High Court was barred by section 
158 of the Bengal Tenancy Act. 

A suit for arrears of rent instituted by a person 
claiming to be the assignee of the entire interest of 
the landlord, and not only of the arrears of rent 
only,is a rent anit under the Bengal Tenancy 
Act and section 153 of the Bengal Tenancy Act 
applies to it. PAT GANGA BINGH v. RAGHUNANDAN 
Das, 1 P. L. W. 648 748 


S. 153-—-Rent suit, amount claimed not eg- 
ceeding Rs, 60--Appeal. 

An appeal lies under section 153 of the Bengal 
Tenancy Act from the decree of a Muusif in a 
rent suit where the amonnt claimed does not 
exceed Rs. 50 and the defence raised by the defend. 
amb is that he is not the tenant of the plaintiff but 
that he himself is entitled to the land by virtue of a 
settlement obtained from the superior landlord and 
the Munsif dismisses the suit, having decided that 
the settlement was with the defendant and not with 
the plaintiff. © RAINULLA PRAMANIK v. NASIBULLA 
KHAN 721 


S. 153-—Rent sutt—Appeal, second, whether 
lies— Title, question of. 

Plaintiff claimed to be rawat of the land in suit 
and sued defendants for rent, alleging that they were 
her under-tenants, The value of the suit was less than 
Rs.100. The defendants denied that they were under. 
tenants and set up a title as raiyats and pleaded that 
plaintiff had no right to institute the suit. Both the 
lower Courts held that the plaintiff’s allegations had 
been established and decreed the suit: 


Held, that a second appeal to the High Court was 
not barred by section 153 of the Bengal Tenancy Act, 
inasmuch as the lower Courts had decided a queg- 
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tion of title to land between parties having conflicting 
claims there to. PAT Basua v, SARDI, 20 0. W. N. 
1352 233 


= S. 158B “Decree for arrears of rent—Eaecution 

—~ Sale—Purchaser, right of—‘“Sole landlord,” who is. 

A holding sold in execution of a decree for rent, 
obtained by a person who at the time of the decree 
was the sole landlord, passes to` the purchaser under 
section 158B of the Bengal Tenancy Act, although 
the period for which the rent was decreed included a 
period during which the plaintiff was a co-sharer land- 
lord. PAT SARUP SAHU v, JAGARNATH Moni, 2 P. L, 
J. 194 672 


—— 5, 158B—Decree for rent— Decree for arrears 
of rent obtained by landlords who were not landlords 
for whole period, nature of. 

A decree for sums due for rent during a period 
forthe latter part of which the plaintiffs upon the 
record comprised the entire body of landlords and 
for the former part did not comprise the whole body 
of landlords, is a decree for rent within the meaning 
of section 158B of the Bengal Tenancy Act; all 
that is required under that section being that at the 
time of the making of the decree the whole body of 
the landlords must be onthe record. PAT Ram 
Kisuun JHA v. MAHABIR RAI, 1 P. L. W. 342 219 


ma — §s, 158B, 159, 168, 167—Rent-decree, sale 
held in execution of-—Omission to state that holding 
would be sold free of all incumibrances, effect of— 

Purchaser, whether can annul incwnbrances—Civil 

Procedure Code (Act V of 1908), O, XXI, r. 90. 

Where a holding is sold in execution ofa rent- 
decree, as defined in sections 158B and 159 of the 
Bengal Tenancy Act, the omission to state that the 
holding would be sold free of all incumbrances, as 
required by section 163 of the Act, will not deprive 
the purchaser ofthe right to annul incumbrances 
under section 167 of the Act. Such an omission may 
amount to an irregularity which would be a ground 
for setting aside the sale under Order XXI, rule 90, 
‘if it is proved that substantial injury resulted 
therefrom. 

The right to annul incumbrances depends, not on 
the statement in the proclamation that the purchaser 
will have that right, but upon the nature of the 
decree and of the property sold, i.e. the purchaser 
will have that rightif the property sold isa holding 
and the decree satisfies the requirements of section 
158B of the Bengal Tenancy Act. PAT MAHABIR 
Prasap v. Bawu Lan, 1 P. L. W. 351; 2 P. L.J. 176; 
(1917) Par. 143 230 


Ss. 161, 167—Hncwmbrance—Mortgage of 
portion of non-transferable holding, effect af. 

The interest of an usufructuary mortgageo or a 
mortgagee by way of conditional sale in a portion of 
a non-transferable occupancy holding is not binding 
against the landlord of the holding or the person pur- 
chasing ib in execution of a rent-decree and is not 
an encumbrance within the meaning of section 161 
of the Bengal Tenancy Act, which has to be annulled 
under section 167 of the Act. 

Such interest takes effect against the tenant who 
granted the mortgage on the ground of estoppel, 
but as against the landlord or any other person not a 
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e 
party or privy to that estoppel, it cannot have any 
effect, C ABDUL GarruR MOLLA v. GOLAM ee 

46 
— 8. 167—Annulment-of encumbrance—Petition 
~~Gourt, proper~~Collector. 
All that isrequired by section 167 of the Bengal 
Tenancy Actis that an application for annulment of 
an encumbrance should be made tothe Collector of 





the District. The fact that a petition so presented e 


is made over toa Deputy Collector, who issues the 
necessary notice, does not invalidate the proceedings 
provided the latter officer acts on behalf of the 
Collector. PAT RAM Protap MARWARI v. JHOOMAK 
JHA, 1 P, L. W. 440 943 


Ss. 167, 173, scope of—Mokarari tenure, sale, 
of, for arrears of rent—Purchaser benamidar for 
judgment-debtor, whethér can annul incumbrances—~ 
Collector, duty of-—High Court, power of interference 

_ of ~Specific Relief Act (I of 1877), s. 45. 
Section 1780fthe Bengal Tenancy Act is mandatory 

and lays down that a judgment-debtor shall not bid 

for or purchase a tenure sold in execution for 
arrears of rent, and if he does so he is liable to 
punishment under section 185 of the Penal Code. 





Therefore, where a purchaser in execution of a 
mokarart tenure sold for arrears of rentis a benanudar 
for one of the judgment-debtors, the Courts will 
not give him equitable relief by directing the 
Collector to exercise his powers under section 167 
of the Bengal Tenancy Act. In such a case the High 
Court will not, under section 45 of.the Specific Relief 
Act, call upon the Collector to exercise his authority 
in any manner whatever. © MUHAMMAD BADDIQ 4. 
Durga Prasap, 21 0. W. N. 342 189 


Ss. 178 (5) (h), 67, applicability of--Landlord 
and tenant—Agreement to pay arredre of rent 
Mortgage of tenancy as security for payment— 





— 


-~ interest, agreement to pay, validity of. g 


The defendants owed the plaintiff a certain sum of 
money as arrears of rentin respect of two holdings 
for the previous four years. They came to an agree- 
ment with the latter that the arrears would be paid 
off in six instalments, and theab if default was made 
in the payment of two successive instalments fhe 
plaintiff would have the right to realise the whole 
amount due with interest at 2 per cent. per mensem 
from the date of the bond. As security for payment 
in this manner the defendants mortgaged certain land 


-which they held as raiyats of the plaintiff: 


A 


Held, that the parties to the mortgage ceased to be 
inthe relationship of landlord and tenant and became 
mortgagor and mortgagee and that, therefore, sections 
178 (3) (h) and 67 of the Bengal Tenancy Act, which 
fix only‘a certain rate of interest in contracts between 
landlord and tenant, had no application to the agree- 
ment tu pay interest contained inthe bond. PAT 
HARI Prasan Lat v. DAMAR SINGH, 2 P. L. J. 867 

‘ 736 

Scn. IIJ, Art. 1, S.116—Occupancy righ® 

whether can be acquired in zerait land—Suit to 
eject tenant from zerait land—Limitation. 

No right of occupancy or non-occupancy can he 
acquired in lands known as zeraitlands, Article 1 of 


Schedule III of thé Bengal Tenancy Act does not, 
+ 
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therefore, apply to a suit for ejectment of a tenant 
from zerait lands, inasmuch as it only applies to cases 
where a right of occupancy can exist. PAT JANKI 
SINGH v. JAGAN Natu Das 389 


—— SCH, IIE Arr. 3, applicability of —Limitation, 
spectal—Dispossession by execution-purchaser. 
Dispossession of a tenant by a purchaser of the 

holding at a sale in execution held at the instance of 

the landlord isnot a dispossession by, or at the 
instance of, or in collusion with the landlord, and 
therefore, a suit by the tenant to recover possession 
of the holding in such a case is not governed by the 
two years’ rule of limitation contained in Article 3 of 

Schedule 111 to the Bengal Tenancy Act. C DURGA- 

"PADA PANJA v. BHUSAN CHANDRA Guoss, 21 C. W. N, 

373 383 


BOMBAY BHAGDARI ACT (V Box. or 1862) 83 


BOMBAY DISTRIOT MUNICIPAL ACT (Box. 
III or 1901), S. 96 (5)—Permission to erect new 
building—Revocation, power of. 

An order once issued under section 96 of Bombay 

Act 111 of 1901 for the construction of a new building 

cannot be rescinded or varied from time to time. 


The whole tenor of section 96 of the Act with its 
various sub-sections and clauses and sub-clauses 
shows that whatis contemplated is an application 
by the citizen, a period of time during which the 
Municipality should consider the merits of that 
are and then the issue of orders once and 
or all, 


The accused obtained permission from the 
Managing Committee of the Municipality to build a 
house with a gallery. While the building was 
under construction, accused received an order that 
the previous permission was revoked and that his 
building must be so modified as to leave a certain set- 

“back to the detriment or the omission of his gallery. 
This order was the result of a resolution passed by 
the general body. The accused, however, continued 
the construction in conformity with the first order. 
He was convicted under section 96 (5) of Bombay 
Act IIT of 1901: 


Held, that the conviction was illegal B KAREEM 
RANJAN Kuost V. EMPEROR, 19 Bom. L. R. 65 298 


BOMBAY GENERAL OLAUSES ACT (I Bom. of 

1904), s. 3, cl. 44—‘Sign,’ whether includes mark, 

In the case ofan illiterate executant his mark is 
his signature and is independent of any writing by 
which the mark may be explained. B GovINp 
BHIKAJI v. BHAU Gorat Lat, 19 Bom, L. R. 147; 41 
‘Bom. 384 . ‘61 


BOMBAY REVENUE JURISDICTION ACT (Bom. 
X or 1876), 8. 4 65 


eBOMBAY TITLES ro RENT-FRHE ESTATES ACT, 
(XI ov 1852), Sca. A, 8. 9 65 


BOND, execution of—Registration—Presumption. 
When a party signs a bond and gets it registered, 
the onus of showing that there was any fraud or 
misrepresentatidn connected. with the terms of the 
bond lies heavily upon him. PAT MAHABIR Prasat? 
v. Bist Naein, 1 P, L. W. 4867 500 
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BUDDHIST LAW, BURMESH—Divorce—Desertion, 
what constitutes. 

A single incident of ill-treatment by her husband's 
mother or sister does not entitle a Burmese Buddhist 
woman to refuse to return to hêr husband% house, 
and if under these circumstances she stays away for 
more than one year it constitutes desertion on her 
part. The fact that the husband refused to provide 
her with maintenance during that period does not 
convert it into the equivalent of desertion by him. 
She being the sinning party is not cntitled fo a 
divorce with a share of the joint property. L B 
Mauna Po Han v. Ma Wa Tua 114 
ee oe Sale of undivided ancestral property 

—Consent of co-heirs-——Purchaser, rights of —Pre-emp- 

tion. 

Under the Burmese Buddhist Law the sale of an 
undivided ancestral estate by one co-heir without the 
consent of all the co-heirs is valid to the extent of 
the vendor’s interest inthe estate. The co-sharers 
objecting to the sale have a right of pre-emption 
which must be exercised promptly, and without 
unreasonable delay. 

The proper remedy fora purchaser or mortgagee 
of an undivided share from one of several co-sharers 
is a suit for partition and possession of such share, 
LB SoMAsuNDARAM (HETTY v. Ma SHWE NYUN, 10 
Bur. L. T.1;8 L. B. R. 497 257 
BUNDELKHAND ENOUMBERED ESTATES ACT 

‘lor 1903), Ss, 12, 18, operation of—Mortgagor, 

right of, to reconer mortgaged property after discharge 

of debt—Special Judge, power of, 

Where a debt is discharged under section 12 of 
the Bundelkhand Encumbered Estates Act, the mort- 
gagor is entitled to recoverthe mortgaged property 
from the mortgagee. 

Section 18 of the Act merely empowers the Special 
Judge to eject a person whose debt is deemed to be 
discharged under section 12, but does not in any way 
take away from the ordinary right of comingto the 
Civil Courts to recover the mortgaged property. A 
BAIJNATH v. DULARE : 582 


BURMA GAMBLING ACT (I or 1899), Ss. 3 (1) (b), 
13--Rafle, whether offence. 

A rafle is a game ora pretended game of the 
nature of t within the meaning of section 3 (1) (b) 
of the Burma, Gambling Act, and a person conducting 
or promoting a raffle is punishable under section 13 
of the Act. UB KESVAIER v. EMPEROR, 18 Cr. L. 
J. 489 329 


CHOT& NAGPUR TENANOY ACT (VI or 1908), 
S. 3 (xi)—“Forest produce,” whether includes live 
animals. 

The definition of “forest produce” in section 3 (XT) 
of the Chota Nagpur Tenancy Act includes live 
animals. PAT MAHARAJ BAHADUR Sinem v, QAN- 
DAURI SINGH, 2 P. L. J. 828 868 


S. 41—Thekadar, right of, to make settlement 
—Non-occupancy tenant, ejectment of, on surrender 
of theka. 4 
A thekadar is entitled to make an ordinary settlo- 
ment with tenants under the Ohota Nagpur Tenancy 
Act and confer upon them the status of non-oocn- 
pancy ratyats. 

On the surrender of his lease by the thekadar, such 
a non-occupancy raiyatis not liable to ejectmefit by 
the landlord except on one of the grounds stated in 
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section 41 of the Chota Nagpur Tenancy Act. PAT 
PITAMBAR SINGH v. KHAGO Kumar 521 
CIVIL @ROCEDUME CODE (Acr XIV or 1882), 

S. 214--Mesne profits, suit for 958 
‘me Ss. 262, 264—Legal possession—Presumption 

— Procedure, omission to follow, effect of. 

Where the law lays down a definite procedure for 
the delivery of possession, which is to be purely: 
symbolical, that procedure must be strictly followed 
and no deviation from it can be permitted. Any 
omission to follow that procedure must be regarded 
as material. 

Where the record of execution proceedings is 
available, no presumption can arise that the procedure 
laid down by the law has been followed. P KHUB 
Ram v. Surat, 26 P. L. R. 1917; 20 P. R. 1917; 22 P, 





W. R. 1917 753 
— S 276 857 
5. 319 745 


wm SS. 523, 525 
CIVIL PROCEDURE CODE (Acr V or 1908), 8, 2— 
Decree, what is 374 
S. 2 — ‘Decree; meaning of — ‘Preliminary 
decrec’—A ppeal—Finding on question of limitation, 
whether ‘decree’—Limitation Act (IX of 1903), s. 5—- 

Appeal, delay in presenting—Sufficient cause. 

A separate appeal cannot be allowed against each 
and every decision on each and every issue in a case. 
A finding in a suit on the question of limitation is 
not a ‘decree’ within the meaning of section 2 of the 
Civil Procedure Code, 

In a redemption suit the first Court framed two 
issues, (1) asto the question of limitation, and (2) 
as to the amount due under the mortgage. It 
decided the first issue in favour ofthe plaintiff on 
22nd March, and the second issue, dotermining the 
sum to be paid on redemption, on 31st May. Defend- 
ant appealed to the District Judge on 25th June, 
who held that the order of 22nd March was a 
‘preliminary decree’ and might have been separately 
appealed against, and, thereforo, the appeal actually 
filed, inasmuch as it attacked that order, was 
time-barred: 

Held, (1) that the order of 22nd March was nota 
‘preliminary decree,’ against which a separate appeal 





could have been preferred, and, therefore, the appeale 


was not barred by time; 

(2) that even if technically the appeal was time- 
barred, the case was one for the use of section 5 of 
the Limitation Act. P Kuusni Ram v. Tursa RAN, 
7 P. R. 1917 100 
—— S, 2, O. IX, R. 18— Decree, order dismissing 

appeal for default, whether amounts to—Applica- 

tion to seb aside ew parte decree after dismissal of 

appeal, maintainability of 519 

S. 2—~—Preliminary decree— Order deciding 
that plaint is dead— Appeal, second, whether lies. 

Where a plaint is returned for presentation to the 

proper Court, and such Court, onthe plaint being 
presented to it, decides that the plaint is dead and 
no further proceedings can be maintained upon it, 
‘the decision amounts to a preliminary decree, and a 
second appeal would lie against an order of a lower 
Appellate Court setting aside the preliminary 
decyee. PAT CHANDI Prasap MISRA v, GOBIND 
Sanay, 1 P. L, W. 499 791 


INDIAN CASES, 





[1917. 
CIVIL PROCEDURE CODE-—-1908—conid. e 
S, 2 (12) 516 


Ss, 10, 11—Res judicata, plea of—Stay of 
suzi—Evidence—Burden of proof. 

A person who sets up a plea of res judicata must 
produce before the Court such documents as may be 
necessary to bring the case within section 11 of the 
Civil Procedure Code. 

Similarly if a defendant to a suit wishes to show 
that the further trial of the suit is barred by section 
10 of the Civil Procedure Code, itis his business to 
produce before the Court such documents as will 
satisfy the Court that section 10 is applicable. PAT 
AKBAR ZAMAN KHAN v. SHEO PARSHAN Lan 908 
S. 11—Res judicata — Matter directly and 

substantially in issue—Finding on point beyond scope 

of case. 

The finding upon a point, among others, raised in a 
previous suit does not operate as res judicata in & sub- > 
sequent suit, if the said point was not directly and sub- 
stantially in issue in the previous suit, 

Where in a suit for possession on the ground of 
survivorship of property alleged to have belonged to 
a joint Hindu family, a plea was raised that one of 
the defendants was not entitled to the property by 
reason of acustom excluding daughters from inherit- 
ance, and a finding was bad on the issue relating to 
that plea: 

Held, that this finding could not be set up as res 
judicata in a subsequent suit by one of the defendants 
against another defendant which was based on the 
allegation as to the existence of the said custom, 
inasmuch as the plea of custom inthe previous suit 
was altogether out of its scope. O ILAICHA Kun- 
WAR v, JANG BAHADUR SINGH, 4 O. L. 3. 75 248 

S. ll—Res judicata-~ilisdescriptton of pro- 
perty, suit dismissed on ground of—Suwit subsequent 
on sume cause of action, whether wnaintatnable. 

The dismissal of suit on the ground of mis- 
description of property in suit is not a bar to a 
subsequent suit on the same cause of action. : 

Courts in India should refuse relief against a 
judgment or other proceeding at jaw not founded 
upon consent, upon the ground merely that there has 
been a mistake in the pleadings or in the conduct of 
the case. . 

The wording of the sections of the Civil Procedure 
Qode upon the subject of res judicata should not be 
pressed literally so asto contravene the principles 
upon which these sections are based. A non-suit does 
not operate as a bar to a subsequent suit. PAT 
JANAKDULAR SARAN MISSER V. AMBICA PRASAD SINGH, 
2 P. L. J. 313 126 
85. 11, 0. XXXIV, R. 6—Res judicata— 

Mortgage-decree —Liberty to apply for personal decree 

refused—Transfer of Property Act (IV of 1882), s. 90, 

application under, 

Where the parties to a mortgage suit have invited 
the decision of the Court as to whether a claim for a 
personal decree is within time and the issuee has 
been substantially tried, the matter cannot be re® 
agitated on an application under section 90 of the 
Transfer of Property Act. N OHUNNILAL v. TIKAM- 
nas, 13 N. L. R. 76 854 
S. 11—Res judicata—Mortgage—Subsequent 
charges on property-Suit on mortgage —Decree for 
possession fixing amount of charges—Redemption, 
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“subsequent suit for—Amount due on mortgage, whe- 
ther res judicata—Mortgagor, whether liable to re- 
deem subsequent charges. 

One D, 3. mortgaged his land to G. MW. for Bs 500 in 
1891. Thereafter subsequent charges were effected 
on the same land by three deeds for Rs. 98, 98 and 
76 respectively. The plaintiff purchased the equity 
of redemption from the sons of D. 8.and brought a 
suit for redemption. It appeared that G. M. had 
previously brought a suit upon the mortgage of 1891 
and obtained a decree for possession, the charge on 
the land being thon fixed at Rs. 700: 

Held, (1) that the question of the amount due on 
the mortgage of 1891 was res judicata by reason 
of the decree in the previous snit, and that G. M.'s 
heirs had no right to claim interest for the period 
thereafter during which they remained out of 
possession; 

(2) that although the subsequent deed created 
charges on the same land, they did not confer on 
the mortgagee any right to possession but simply a 
right to recover the principal and interest due if not 
paid within a specified time, and that, therefore, the 
mortgagor could not be compelled at the time of 
redemption to pay off the amonnts due under such 
deeds. P Puuna Sixen v Bur Cuann, 60 P., W. R. 
1917 : 250 

S. 11— Res judicata — Overvaluation of second 

suit, effect of-~Suils Vuluation Act (PII of 1887,— 

Procedure. 

A plaintiff cannot prevent the decision in a pre- 
vious suit from operating as res judicata by over- 
valuing the second suit. Under the Suits Valuation 
Act the second suit cannot be dismissed on the 
‘ground that itis overvalued and is brought in the 
wrong Court, but it must be disposed of as if the 
suit had been properly valued and brought in the 
proper Court. PAT Banari SINGH v, LOBHI SINGA, 
IP. L. W. 418 551 

S.11—Res judicata—Rent suit—Decree for 
specific year whether res judicata in suits for subse- 
quent years—Rent, rate of - Contract for term of years. 

A decree for rent obtained fora specific year or 
years does not operate as res judicata ina suit for 
rent in respect of subsequent years. The result is 
éifferent in a case where the rent sued for is in 
regard to land held uuder a contract, oral or written, 
for a term of years. Jn such a case the rate of rent 
does not vary during the term of the contract and 
the decree obtained in respect of one year of the 
contract operates as res judicata as to the rate of rent 
during the continuance of the contract. PAT KESHWA 
PERSHAD SINGH v. Procas Kuar 576 
- — §. 11—Res judicata—Suit decided in ubsence 

of parties, 

Ifa suit is disposed of in the absence of both 
plaintiffs and defendants, the decision would not 
operate as res judicata. PAT SASIMAN v. SIBNARAIN, 
1 P L. W. 375 755 
— S. 11, Expr. IV— Res judicata—Partition 

suit—Contest between co.defendanis—Issue ewpunged 

~~ Decree giving one party the right claimed, effect of. 

In a partition suit one of the defondants, T. filed a 
written statement, stating that the extent of her 
proprietary share was correctly stated in the plaint 
and that she «too desirod partition, Three months 
later, tho other defendants put in a written state 
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ment contesting the suit on various grounds, and 
incidentally claiming that in addition to their pro- 
prietary share as stated in the plaint, they held a 
one-anna mokurari right under $. There wae nothing 
to show that this claim to a mokurart was broutght 
to the notice of T., who was not contesting the 
partition suit. An issue was framed on the subject 
of the mokurari but was subsequently expunged. 
The effect of the final decree for partition, however, 
was to give the contesting defendants possession 
of the one anua they claimed under the mokurari, 
In a subsequent suit: 

Held, that the question of mokururi was not res 
judicata between the representatives of T. and the 
other defendants to the partition suit, inasmuch as 

(1) the question was not raised in that suit except 
as between the plaintiff in that suit and the con- 
testing defendants, there being nothing to show 
that T. was cognisant of the claim; 

(2) the preliminary judgment in the partition 
suit stated thatthe issue as to the mokurari claim 
was oxpunged; 

(3) the question was not expressly decided, and it 
could not be held thata decision might and ought 
to have been obtained inthe partition suit by 7. PAT 
Larie Hussain v. Baspro Srvam, 20 O. W. N. 1177 

259 
S. 20—Contract Act (IX of 1872), s. 48— 

Sale of goods by sample—Place of contract and 

delivery different—Delivery, whether part of con- 

tract—Goods found defective and at variance with 
sample-—Suit for dimages—Cause of action—Juris. 

diction 524 
—— §. 24 340 

Ss. 24, 89--Transfer of decree—Court, power 
. of. 


Where a whole case for execution, as distinguished 
from the decree to be executed, is transferred by a 
District Judge under section 24 of the Code of Civil 
Procedure, the Court to which the case is transferred 
has jurisdiction to execute it. 

A decree cannot be transferred to another Court 
for execution for a limited purpose only,e.g, te 
enable the decree-holder to share in the rateable 
distribution of the proceeds of a sale held by 
another Court. PAT CuHatrterrat SINGH v. KIRAT 
UHAND SRIMAL, TP, L. W. 582 737 
————- S, 39—Transfer of decree —Execution-~Con- 

current execution, whether permissible, 

Where a decree has been transferred to another 
Court for execution, concurrent execution of it is 
permissible A SARASTI PRASAD v. PEOPLE S INDUS- 
TRIAL Bank, Ltp., 15 A L. J. 682 729 

-— Bs, 47, 2—-Decree, whether includes determi- 

nation under s. 47. 

A decree includes the determination of any ques- 
tion within section 47 of the Civil Procedure Code, 
except a determination against which an appeal lies 
as an appeal from an order. UB Maune Suwe 
Myatv. MAUNG Sawe Ban, 2 U. B. R. (1916) 189 374 

S. 47—Erecution — Death of defendant—Re- ® 
presentative—-Executing Couri, duty of. 

Where during the execution of a decree the ques- 
tion arises whether a certain person was or was not 
a party to the suit at the time it was decreed, and, 
therefore, whether execution can proceed against his 
representative or not, the question must, ‘huder 








1020 


CIVIL PROCEDURE CODE- 1908— contd. 


section 47 of the Civil Procedure Code, be determined 
by the executing Court. PAT Muna KOER v. DURGA 
Prasan, 1 P. L. W. 282; 2 P, L. J. 192 172 
— 6. 4]—Execwtion —Mortgage-decree — Sale— 

Objection by puisne mortgagee as purchaser of portion 

of mortgaged property, dismissal of-—-Appeal, whether 

les. 

In a mortgage suit a puisne mortgagee in respect 
of one of the items of property mortgaged was made 
a party, and a decree was obtained. In execution of 
the decree the puisne mortgagee objected to the sale 
of the mortgaged properties on the ground that he 
had purchased one of the properties at a revenue sale, 
the effect of which was that the mortgage had been 
annulled. His objection was summarily dismissed: 

Held, that no appeal lay against the order of dis- 
missal, inasmuch as the puisne mortgagee was nota 
judgment-debtor so far as’ the particular property 
which he desired should be exempted from sale was 
concerned. PAT SxHam Dan v. Amar PRASAD, 2 P. 
L. J. 219 656 
S. 47, O. XXI, R. 100—Raecution— Previous 

mortgagee, whether representative of judgment-debtor 

—Decree-holder, dispossession by—Mortgugee's objec- 

tions disallowed— Appeal, whether lies, 

One L. held certain property as the legatee of one 
D., his ward, L.'s title was challenged by the rever- 
sioners of D., who obtained a decree for posses- 
sion. In execution proceedings the brothers of L., 
who were not parties to the suit, put in objections 
stating that as regards one portion of the land 
decreed they were mortgagees of D, and as regards 
another portion they were tenants of L. The Court, 
however, granted possession to the decree-holders: 

Held, (1) that mortgagees holding prior to the decree 
and tenants-at-will could not be regarded as represent- 
atives of the judgment-debtors, and that even if they 
could be so regarded, they were bound by the decree; 

(2) that no appeal lay against the decree. P Devi 
Das v. NATHU Mat, 78 P. W. R. 1917 772 
S, 47, O. XXI, R. 66—Sdle—Proclamation— 

Order estimating value of property soli—Appeal, 

whether maintainable. 

{ Anorder of a Court estimating the value of a 
property to be sold in execution proceedings at a 
certain amount is not an order relating to the 
execution, discharge or sutisfaction of the decree 
within the meaning of section 47, and is, therefore, 
not appealable. A AJODHIA PRASAD v. Gorr Naru, 
15 A. L. J. 887 578 
———— §, 48, applicability of, to decree passed under 

Civil Procedure Code of 1882. 

The provisions of section 48 of the Civil Procedure 
Code, 1908, are applicable to a decree passed under 
the Code of 1882. PAT Kesno DYAL GIR v. SAKINA 
BIBI 141 
S. 49, O. XXI, Rr. 15, 16—Execution— 
Transferee of portion of decree, whether can apply 
for execution—Joint deoree-holder 654 


S. 54—Partition of revenue-paying estate. 
Section 54 of the Civil Procedure Code does not 
prevent a Civil Court from decreeing partition of a 
revenue-paying estate where separate allotment of 
the revenue is not asked for, PAT ASMAN SINGH v. 
Tursi SINGH, 1 P. L. W. 386; 2 pP. L, d. 821; (1917) 
Pat. b81 p 173 
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S. 60(1) (c)—‘Agriculturist, meaning of 

Attachment, exemption of house from. | 

The term “agriculturist”, as used in section 60 
(c) of the Civil Procedure Code, is not confined to per- 
sons who cultivate land in which they have an 
interest either as proprietors or tenants, but extends 
to all persons engaged in the cultivation of land. 

lf, therefore, a professed cultivacor of land 
earning his remuneration from another employer 
owns a house in which he lives, he should be pro- 
tected from the attachment of that house by reason 
of the provisions of section 60 (c) of the Code. B 
DEVARA HRGDE v. VAIKUNT KUBAYA Sonpe, 19 Bom. 
L, R. 281 639 
- S. 60 (1) (c)—‘Houses and other buildings’, 

whether include-vacant site. 

The provisions of section 60 of the Civil Procedure 
Code, imposing restrictions upon the right of the 
decree-holder to realise the decretal amount from 
the property of his debtor, must be strictly construed. 

The phrase “houses and other buildings” used in 
clause (c) of section 60 does not include a vacant site 
used for storing manure and fodder, with no structure 
thereon. P JAHANGIR SINGH wv HIRA, 4P. W. R. 
1917; 21 P. L. R. 1917 375 

S. 60 (2) (bl—Repealing and Amending Act 

(X of 1914)—Pay of officer of Indian Army, whether 

attachable, 

One moiety of the pay of an officer of the Indian 
Army while serving in this country is attachable in 
execution of a decree under the Code of Civil Proce- 





dure, 1908. A Hay, H. F. B. D. v. RAM CHANDER, 
15 A. L. J. 264; 39 A. 308 92 
aman —— S. 64, construction of, O: XXI, 1. 54—- 


Attachment, when complete—Civil Procedure Code 

(Act XIV of 1882), s. 276. 

The attachment referred to in section 64 of the 
Civil Procedure Code of 1903 means an attachment 
which has been made in the manner prescribed in 
Order XXI, rule 54, of the Code. 

The words in section 276, Codeof Civil Procedure of 
1882, which have been omitted from section 64 of the 
present Code, have been omitted as being mere 
surplusage. C SIMRIK LAL BHAKAT v. RAaDHARAMAN 
KALIDAHA 857 
S. 73— Execution — Assets, moneys paid by 

judgment-debtor under arrest, whether are—Rateadble 

distribution. 

Moneys paid by a judgment-debtor to the officer 
arresting him in order to secure his release are not 
assets held by a Court so that they are liable to 
rateable distribution, under section 73 of the Civil 
Procedure Code, among the persons who have made 
application to the Court for the execution of decrees 
for the payment of money passed against the same 
judgment-debtor. B Essi UMERSEY v. GRAHAM & 
Co., 19 Bom. L. R. 274 . 623 
S. 73 (2), applicability of §32 


—— mama §, 88-—--Alien enemy, sutt by, maintainability 
of Service of summons in foreign enemy counfy, 
application for, maintainability of. 

Under section 83 of the Civil Procedure Code, 1908, 
an alien enemy residing in British India with the 
permission of the, Governor-General in Council may 
sue in British India. í 
E Therefore, an application by an alien enemy for 
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summ6ns of a suit for judicial separation filed in 
British India by him to be sent tothe Probate, Divorce 
and Admiralty Division of the High Court of Judi- 
cature, England, for transmission to the Foreign Office 
for service upon the respondent residing in enemy 
country should not be refused on the ground that 
the respondent is the subject of a country at war 
with Great Britain. A Rerrrsteck v. Rewrsteck 862 
S. 104—-Katihari, suit to recover — Appeal, 
* second, whether lies 949 
S. 104, 0. XXI, R. 90—A pplication to set 
aside sale—Order-—-Appeal, second, whether lies— 

Letters Patent (All), section 10 460 
e S, 104 (1) (e), Sow. II, PARA, 18—Arbitra- 

tion and award—Agreement to refer, dispute as to 

—Order, whether appealable 508 
S. 104 (1), on (h)—Hzecution—Order direct- 

ing arrest of judgment.debter—Appeal, whether lies, 

No appeal lies from an order passed in execution 
of a decree under section 9 of the Specific Relief 
Act, Therefore, an order passed in execution of such a 
decree directing the arrest of the judgment-debtor is 
not appealable either as a decree or as an order under 
section 104 (1), clause (A) of the Oivil Procedure 
Code. O JAHANGIR SINGH v. HIRA SINGH, 5 P. W. R. 
1917; 18 P. L., R. 1917 379 

S. 105, O. KALI, R. 5 — Decision as to legal re- 
presentative —Appeal, whether lies. 

An order of Court purporting to be made under 
Order XXII, rule 5, of the Code of Oivil Proceduro, 
which brings on record two rival claimants as the 
legal representatives of a party toa suit without 
adjudicating on the relative claims of both, is not 
appealable, but if can be attacked in an appeal 
against the decree under section 105 of the Civil 
Procedure Code, inasmuch as it affects the decision 
of the suit. WI APTAB SHAHA v, MAYAN, & L. W, 
266; (1917) M. W. N. 148 371 
S 105, O. XLIII, R. (1) (2)—Remand, order 
of, on point of custom—Appeal, whether maintain. 
able 775 
Ss. 110, 48—Appeal to Privy Council—Sub. 

stantial question of law—Applicability of s 48 to 

decree passed under Civil Procedure Code of 1882. 

The provisions of section 48 of the Civil Procedure 
Code, 1908, are applicable to a decree passed under 
the Code of 1882. 

The question whether section 48 of the Code of 
Oivil Procedure, 1908, applies to a decree passed under 
the Code of 1532, is not a substantial question of law 











el 





lian 





within the meaning of section 110 of the Code. PAT 
Kerso Dra Gin v. SAKINA BIBI 141 


—~ —— §. 110—Appeal to Privy Cowncil—Value of 
suit—~Market value —Court Fees Act (VII of 1870), 
8, T—Plaintif, option of. 

Under section 110 of the Code of Civil Procedure 
the value of the subject-matter of the suit is the real 
market value of the property involved; the fact that 
for the purpose of stamp duty the plaintiff in exercise 
of the option given to him by the Court Fees Act, 
esection 7, valued it at less than its market value can. 
not deprive him of his right to appeal to the Privy 
Council, 

In a suit for the cancellation of a deed of sale the 
plaintiff valued the suit at Rs. 5,250 and paid Court. 
fee thereon; but as amatter of fact, the market 
value of the property was above Rs. 10,000: 
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Held, that for the purposes of section 110 of the 
Civil Procedure Code, the value of the suit was more 
than Rs. 10,000, M Poosa THORAI v Kanwnappa 
QOuetty, 5 L W. 542; (1917) M. W ON, 422 911 
———~ Ñ. 115—Revision—High Court, power gf in- 

terference of —“Jurisdiction,” meaniny of. 

The torm “jurisdiction” in section 115 of the 
Oivil Procedure Code, in its broad legal sense, may 
be taken to mean tho power of administering justice 
according to the means which the law has provided 
and subject to the limitations imposed by that law 
upon the judicial authority. 

Where a lower Court does not apply its mind to 
the question of limitation, the High Court has the 
power to interfere in revision. L B KALIYAPARAWA 
Papiyacal v. C. V. A. R Cuerry 154 
——~——— Ss. 115, 151—High Court, revisional power 

of, scope of 465 
S. 115—~Revision 88, 464 
S. 115-——-Revision—Failure to take into ac. 

count material fact -— Material irregularity—Chief 

Court, power of interference of. 

The Chief Court will not interfere with an 
erroneous finding of fect, unless the erroris due to 
the lower Court having failed to take into account 
some material fact in evidence, 

Where a Court imports into the consideration of a 
case its alleged knowledge of witnesses as habitual 
givers of false evidence or as persons who, for some 
reason or other, are not reliable, it acts improperly 
and with material irregularity. L B EBRAHIM ¢ 
Moosast AHMED & Co. 424 
——~ —— K, 115 —Rerviston, nature of --A pplicant, duty of, 

Revision is a privilege and not a right. Speaking 
generally it corresponds to the remedies in England 
known as certiorari and mundamus. The rule jg that 
the party aggrieved must come to the High Court 
for relief at the carliest possible moment and also 
must come with no ulterior purpose. A JHAMMAN 
Lan v. MANNI RAM 570 

S. 115, O. XXIIT, R. l—~ Withdrawal of snit 
permission for ~Order ex parte — High Court inter. 

ference by - Provincial Small Cause Courts Act (IX 

of .857), s. 25. 

The High Court in the exercise of the powers 
vested in it by section 115, Civil Procedure Code, or 
under section 25 of the Provincial Small Cause Courts 
Act can set aside orders improperly made under 
Order XXIII, rule 1, Civil Procedure Code. 

A judicial order, which may possibly affect or 
prejudice a party, cannot be made unless that party 
has been afforded an opportunity to be heard. C 
RAJENDRA LAL BUR v. ATAL BIHARI Scr, 25 C. L. J, 
456; 44 C. 454 969 
— Ss 144, 151, 47—Applienbility of s. 144— 
Restitution—-Order setting aside sale reversed on 
appeal—Purchase-money withdrawn—Inherent power 
of Court to prevent wrong akin to abuse of process- ~ 
Order of restitution under 3. 151—A ppeal, second 
oo lies —Ewvecution— Auction-purchaser, position 
of. 
Section 144, Civil Procedure Code, applies only e 
where adecree is reversed and not where an order 
setting aside a sale is reversed. 

The question whether an anction-purchaser js 
entitled to a refund of the sale money does not come 
within the scope of section 47, Civil Procedure Code, 

e 
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A Court in the exercise of its inherent powers 
under section 151 can order an auction-purchaser to 
refund the purchase-money withdrawn by him on 
the setting aside of the sale, if the sale is subsequently 
confirmed on appeal, and thus restore the money to 
the patty who is entitled to it. 

It is clearly within the powers of a Court to correct 
a result which amounts to something akin to an 
abuse of the process of the Court andto put the 
parties in the position in which they would have boen 
if the Court had uot erroncously passed an order 
which had to be corrected in appeal. 

An order of restitution made under section 151, 

- Civil Procedure Code,in exercise of the inherent 
powers of the Court, is not a decree, nor does it 
amount to an adjndication of the rights of the parties 
to a suit. The auction-purchaser in such a case 
cannot be said to be a representative of any of the 
parties, so as to bring the order within the scope of 
section 47 of the Code. Thereforo, no appeal lies 
against such an order. 

Such an order can be executed as a money decree. 

The Code of Civil Procedure is not exhaustive, and 
when a Court has made an order which it has juris- 
diction to make, there is inherent power in the Cours 
to have that order carried into effect. 

An auction-purchaser purchases with his eyes open, 
and if the title does not turn out to be as perfect as 
he expected the fault is his own. PAT SUKHDEO 
Dass v. Riro Siken, 1 P. L. W. 651; 2 PP. L.J. aoa 

S 144—-Hxecution proceedings set aside— 

Restitution —Interest, Liability to pay—Cowrt, power 


of. . 

Under section 144 of the Civil Procedure Code, n 
Court has, in its discretion, power to award such 
interest as ib chooses, and the fact that at the time of 
the withdrawal of the money the decree-holder 
executed a security bond by which the principal 
alone was secured and in which no mention was made 
of interest, does not affect his liability to pay interest 
in accordance with that section. PAT INDRA 
CuHAND v. Fores, 2 P. L. J. 149 22 
Ss. 144, 154, 0. XXJ, R. 92—Execution 

—Sale set aside-—Compensation — Limitation— 

Appeal 653 

————— S. 144, order under—Government of India 

Notification No, 4650 of |\Uth September 1889-——Appeal 

to High Court~~Court-fee. 

An order under section 144, Civil Procedure Code, 
is an oxder deciding a question falling under section 
47 (1} of the Code and, therefore, on appeal to tho 
High Court from such an order is chargeable with a 
Court-foe of Rs. 2 under clause (6) of the Notification 
of the Government of India No. 4630, dated the 10th 


— 





September 1889. CG MADAN Monan Dey v. 
NGGENDRA Narn Dey, 21C W. N. 544 640 


— S, 144—Restitution—--Dzcree for injunction— 
Plaintiff getting into possession with aid of Police,— 
Decree reversed —Defendant, whether entitled to resti- 
tution. 

e Section 144 of the Code of Civil Procedure 
authorises the grant of relief in order to replace the 
parties in the position they would have occupied but 
for the decree. It does not apply toa case where 
possession is obtained independent of and in oppo- 
sition to the decree. 

s 


INDIAN CASES. 
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Plaintiffs obtained a decree for an injunction and 
entered into possession of the property in dispute 
with the aid of the Police The decree was reversed 
in appeal Defendants applied for restitution of 
possession and for removal of a superstructure 
erected by the plaintiffs over the property: 

Held, that section 144, Civil Procedure Code, did not 
apply, inasmuch as plaintiffs’ possession was not 
under the decree, but in opposition to it. M 
PERIYASAMY THEVAN v., KARUTHIAN THEVAN 933 

Ss 145, 115—-diluchment before judyment—~ 

Surety—Death of defendant - Legal representative 

brought on record ~ Liability of surety--—Revision— 

High Court, power of, interference of. 

Dofendant’s property was attached before judg- 
ment andthe opponent stood surety for him. The 
defendant died before the hearing of the suit and his 
widow was brought on the record as his legal repre. 
sentative The surety thereupon applied to the Court 
that he might be discharged and the Court ordered 
accordingly: i 

Held, (1) that inasmuch as the cause of action 
survived against the legal representative of the 
defendant who had been bronght on the record, the 
surety’s liability continued; 

(4) that the liability of the surety could not be 
determined until the time for execution had arrived; 

(3) that the High Court had power to interfere 
with the order discharging the surety under section 
115 of the Civil Procedure Code, either on the ground 
that the Court had committed a material irregularity 
in the exercise of its jurisdiction, or that there was 
a total want of jurisdiction. B Onanpunan Date 
SUKHRAM t. JESHANGBHAI Crruoranan, 19 Bom. L. R, 
112 88 
—— —— S, 145—-Decree, order directing surety to pay, 

whether amounts to. 

An order directing a surety to pay is not a decree 
under the Civil Procedure Code, except for the pur- 
poses of appeal. PAT Ganca DEO NARAIN SINGIT w. 
Joti Lan SARU, 2 P. L. J. 197 648 
—— — §. 145,0. KAKI, R. 6—--Surety for guardian 

of minor—Attachment of property of surety for‘moneys 

lue to minor's estate, validity of. 

A surety for the guardian of a minor owed, some 
moneys to the minor’s estate. On an application by 
the guardian of the minor, the Court ordere® 
attachment of tho property of the surety: 

Held, (1) that the order was one without juris- 
diction: 

(2) that neither rule 6 of Order XXXII of the 
Code of Civil Procedure nor section 145 of the Code 
authorised such a procedure, M NADANALIGI KURU- 
GODAPPA V. ANGADI SooGAMMA 928 

S. 148, O. XXI, Rr 89, 90-—Sale, application 
to set aside—Court, power of, to grant time-—Con- 

sent of parties : 664 
m S, 149, O. VIL, R. 1), cl. (c)—Plaint insuff- 

ciently stamped —Time for paying up deficiency 

766 


Ss. 151, 144, 47— Applicability of section #44 | 


— Restitution— Order setting aside sale reversed on 
appeal—Parchase-money withdrawn — Inherent 
power of Court to prevent wrong akin to abuse of 
preeess—Order of restitution under section 161— 
Appeal, second, whether lics Execution—Auction- 
purchaser, position of : 763 


| # 


Vol. XXXIX] 


CIVIL PROCEDURE CODE—1908—contd, 


Ss. 151, 144, O. XXI, R. 92—Hvecution— 
Sale set aside—Compensation—Limitation— Appeal, 
In execution ofa decree the shares of the judg- 

ment-debtors in certain properties were sold and pur- 

chased by the respondent. The sale was subsequent- 
ly set aside upon the application of the judgment- 
debtors and they were restored to possession. More 





e than three yearsafterthey applied for compensation for 


the period for which they were kept out of possession: 
Held, that the application was governed by Article 
191 of Schedule I of the Limitation Act and was, 
therefore, barred by time 
Per Chapman, J.—Article 181 of Schedule I of the 
Limitation’, Act applies only to applications made 


: under the Code of Civil Procedure. 


An application fer compensation does not fall 
within section 144 of the Civil Procedure Code, 
but would be covered by section 151 of the Code. 

Obiter dictum.—An appeal lies from an order dis- 
missing such an application, inasmuch as it is an 
adjudication between the parties and is not an order 
from which an appeal lies as from an order 

Per Roe, J.—Such an application does not . fall 
within section 144 of the Civil Procedure Code, as 
that section only applies to cases in which a decree 
is varied or sot aside. PAT JAGDIP Narain SINGH 
v, Hottoway, 2 P. L. J 206 t53 


m= -— O. I, R. 8, suit under—Leave, whether can” 


be granted after institution of suit—Jurisdiction, ques- 

tion. of, 

When a suit is brought under Order J, rule 8, 
leave of the Court must be obtained and the require- 


ments of the rule must be complied with before the" 


suit can be proceeded with, and unless that is done 

the suit must be dismissed. 

But leave can be granted under Order T, rule 8, 
and its provisions may be complied with subsequent 
to the filing ofthe suit,and when that has been done 
the suit cannot be dismissed. 

The omission of the plaintiffs in a suit brought 
under Order I, rule 8, to obtain permission of the 
Court before the suit is instituted is not a question of 
jurisdiction. © Ammen ALI v. ABDUL MAJID, 44 O 
258 773 

w —— O. J, RR. 9, 10, S. 115—-Partition suit—Par- 

ties, addition of—Practice, 

Persons who, according to the plaintiff in a partition 
suit, have no interest whatsoever in the suit pro- 
perties need not be made parties, though in suits for 
the recovery of property it may be necessary or 
proper sometimes to add persons as party defendants 
So whom plaintiff may not ask for any particular 
relief, 

The words “questions involved ir the suit” in Order 
J, rule 10, Civil Procedure Code, do not mean all claims 
which may possibly be put forward by anybody to 
the property involved in the suit, 

Rules 9 and 10 of Order I, Civil Procedure Code, 
shold be constried together. 

e Where a Oourt directs the addition of parties 
under Order I, rule 10, the plaintiff must obey the 
order of the Court and cannot proceed with the suit 
as originally constituted. WI SrraraMaya v, RAMAP- 
PAYA, 5 L. W. 207 
m Q. I, R. 10-—-Mortgage swit—Preliminary de- 

cree— Defendant, whether can be added after prelimie 

nary decree has been passed—Redemption. 
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If a person who is made a party to a suit upon a 
mortgage claims to be dismissed from the suit on 
the ground of paramount title, he cannot afterwards 
claim to redeem the mortgage iff any subs&guent 
suit. The order dismissing such a person from the 
array of defendants amounts to an adjudication 
that the person, on his own showing, is not entitled 
to redeem. 

Under the Code of Civil Procedure, proceedings 
subsequent to the preliminary decree ina mortgage 
suit are proceedings notin execution, but proceed- 
ings in the suit, and must be Letween the partics to 
the preliminary decree or their representatives-in- 
interest. 

Order I, rule 10, of the Civil Procedure Code, refers 
to any stage of the proceedings not concluded by a 
decree. Therefore, a Court is not competent to 
ignore a preliminary decree in a mortgage suit and 
try the suit over again by joining a new defendant, 
nor can a new defendant be joined with an existing 
decree binding upon him, although he was not a 
party to the proceedings culminating in the decrec. 

A mortgagee’s right to possession can only accruc 
upon 8 foreclosure of the person legally entitled to 
possession at the date of the suit for foreclosure. 

Therefore, where a puisne mortgagee brought a 
suit on the foot of his mortgage and foreclosed the 
mortgaged property without muking the prior mort- 
gagee a party to tho suit, and subsequently the 
prior mortgagee brought a suit on the foot of his 
mortgage and foreclosed without making the puisne 
mortgagee a party: 

Heid, that the prior mortgagee obtained nothing by 
foreclosing the representatives of the original mort- 
gagor, who had already Jost all interest in the pro- 
perty. N RAGHUNATH v. SHEOLAL, 13 N, L. R. 69 849 
—~ O. II, R. 3 (2)--Valualion fixed in plaint, 

basis of. 

The value of the subject-matter of a suit must be 
its valuation at the time of its institution, and the 
amount or value of the subject-matter as fixed in the 
plaint should determine the Court to which the 
appeal lies. M Purta Kannayya Cuerry v. RUDRA- 
BHATLA VENKATA NARASAYYA, 32 M. L, J. 221; 40 M. 
l; 5 L. W. 590; (1917) M. W. N. 367 439 
eman O, IL, R, 6—Egecution — Rent and money-de- 

cree——Execution of decree as rent-decree, whether bars 

execution as money-decree. 

A decree-holder who has once applied to execute 
a decree as a rent-decree, seeking to bring the tenure 
to sale, is not debarred from executing it as a money- 
decree if the decree is ultimately held to be a money- 
decree. PAT CHATTERPAT SINGH v. Kirat Cuann 
Sriuat, | P. L. W. 682 737 
—-—-—— 0. V, R. 3, 5. 115—Plaintif’, failure or, to 

appear personally — Dismissal of svit on adjourned 

date--No order for personal appearance, effect of-- 

Jurisdiction— Revision —Procedure. 

The plaintiff was ordered to appear personally on a 
particular date but on that date the caso was adjourn- 
ed to another date and no order was passed as to his 
personal appearance on that date. On plaintiff’s 
failure to appear personally on the adjourned Gate, 
the suit was dismissed for default of prosecution: 

Tfeld, that the order dismissing the suit for default 
of prosecution was made without jurisdiction. e 

The practice of requiring plaintiffs and witnesses 
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to hang about the Court pending the pleasure of the 

Court condemned. A SUNDER Nara v, MALLU, 16 

A. Led. 522 e 634 

— O. YV, R 17— Service of summons—Personal 
service, necessity of. 

The provisions of the Civil Procedure Code as to 
the service of process ought to be strictly observed 
and in all cases where it is reasonably possible, per- 
sonal service ought to be had. 

Where a sorving officer found that the respondent 
on whom he had to serve a summons was away from 
his house but was expected back in two or three 
days, and atiixed the summons tc the door of his 
house: 

Held, that it was not a sufficient service within 
the meaning of Order V, rule 17, of the Civil Pro- 
cedure Code. A NATET v. SARUP SINGH 544 
O. VI, R. 17 — Appeal, second —Plaint, amend- 

ment of, whether can be allowed. 

A plaintif who argued in the lower Courts that 
his suit was properly framed and presented to the 
Court, ought not to have, in second appeal, leave to 
amend the plainton admitting that the suit was 
brought in a wrong form. © OHHATRAPAT SINHA v. 
MAHARAJA BAHADUR SINHA 861 

O. VII, R. 1 (e)—Plaint, contents of —Eject- 
ment—Limitation. 

A plaint must state when the cause of action arose, ` 
and in an action of ejectment itis for the plaintiff 
to prove a title subsisting at the date of his suit. N 
Parsoo v. MUNNALAL, 18 N. L. R. 16 21 











can be returned. 

For the purposes of Order VII, Civil Procedure 
Cede, the aggregate of tho claim put forward in 
the plaint must be treated as one suit. Though 
a plaint may contain several causes of action, 
there is only one suit and the jurisdiction of the 
Court as regards the suit depends on the amount or 
value of the aggregate subject-matters at the date of 
instituting the suit. A Court cannot adjudicate upon 
portions of the claim or one of the claims set up in 
the same plaint and return the other portion or other 
claims for adjudication in another Court. Mi Porra 
-KANNAYYA CHETTI v. RUDRABHATLA VENKATA NARA- 
SAYYA, 32 M. L, J. 221; 40 M, 1; 5 L. W. 680; (1917) 
M. W. N. 367 439 


0. VII, R. 11, cv. (c`, S. 149—Plaint insuffi- 
ciently stamped—Time for paying up deficiency— 
Court, duty of—Procedure~Court Fees Act( VIL of 
1870), s. 28. 

A Court is not justified in rejecting a plaint under 
Order VII, rule 11, Civil Procedure Code, unless and 
until ib has given the plaintiffan opportunity to 
supply the deficient Court-fee within a time fixed for 
‘the purpose and the lattex,has failed to comply with 
the order. The Court is boundto grant time for 
affixing the proper Court-fee and has no discretion 
“in the matter. 

Section 149 of the Civil Procedure Code, containing 
& general provision relating to all documents, cannot 
control the rule laid down in Order VII, rule 15, which 
deals specifically with plaints. P JIWAN Das v. 
KHUSHABI RAM, 27 P. L. R. 1917; 25 P. W. R. 1917 

; ` 746 


Bee =. 
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©, VII, R. 11 (d)—Cause of action—Prelimi- 
nary point, suit dismissed on—Hvidence, taking of, 

necessity of—Judicial Officers Protection Act (XVIII 

of 1850), applicability of. 

Plaintiff sued defendant, a Magistrate, on the 
allegation that the latter took him into custody and 
brought a false charge against him, The Trial Court 
dismissed the suit as barred by the provisions of the. 
Judicial Officers Protection Act. On appeal to the 
High Court: $ 

Held, that the allegation in the plaint disclosed 
on the face of it a cause of action to which the Act 
for the Protection of Judicial Officers had no applica. 
tion. 

Per Walsh, J—To entitle a Court to dismiss 
a plaint on the ground that it discloses mo” 
cause of action the Court can and must look 
at the plaint and at nothing else, and if on 
reading the plaint it is clear that if the allegations 
are proved in accordance with the plaint there is 
any sort of cause of action, however trivial, frivolous 
and doubtful, it isthe duty of the Court to hear 
evidence and decide it on the merits; and where a 
cause of action is shown on the plaint it is open to a 
Court to take such evidence and only such evidence 
as may be necessary to show that there is a complete 
answer in law tothe plaintiff's suit. 

The defence under the Judicial Officers Protection 
Act is just as much a defence on the merits as any 
other defence, such as limitation or payment or any 
other matter in the case of a money debt, anda 
Judge must take such evidence in a case in which 
this defence is set up asis necessary to bring the 
case within the protection of the Act before dis. 
missing the suit. A Izzat ALI v. MUHAMMAD SHARAFAT.- 
ULLAH KHAN, 15 A. L. J. S41 553 
wees — 0. VII, R. 14—Document not filed with 

plaint. . 

A document which is relied on as creating rights 
must be filed along with the plaint and if it is 
presented subsequently, it can only be treated as 


e 





evidence and not as a document cresting rights. Pc ° 


SULAIMAN V. BIYATHTHUNMA, 32 M. L. J. 137; (1917) 

M. W. N. 213; 1 P. L. W. 210; 21 M. L. T. 210; 25 C. 

L. J. 213; 21 C. W. N. 553; 19 Bos. L. R. 394 243 

— Q. VJII, R. 1 : 427 

— Q. VIII, R. 5-—-Pieadings in mofassil, con- 
struction of. 

Written statements in the mofasstt are not given 
the strict construction that is placed upon pleadings 
in England or in the Original Side of the High Court, 
notwithstanding what is.laid down in Order VIII, 
rule 5, Civil Procedure Code. C ABDUL Garrur 
MOLLA v. GOLAM RAHAMAN 460 
-— O, VIII, B. 6—Orders awarding costs to both 

parties —Set-off, whether allowable. 

Where several orders awarding costs are made in 
the same suit and in the same proceeding they must 
be deemed to be incorporated withand to form @art 
of the final decree, even though the prior orders award® 
ing costs are of aninterlocutory character. There- 
fore, a party is entitled to set off the costs awarded 
to him by one order in the same suit as against the 
costs awarded to another party by a subsequent order 
in that suit PAT Ramo Sanu h THAKUR DAYAL 

e Ra 2 P. L. W. 62 888 
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— Q. VII, R. 6—Set-off, nature of. 4 
_ Order VIII, rule 6, Civil Procedure Code, applies 
only to a legal set-off and not to any other set-off that 
a party may be equitably entitled to claim. P FIRM 
Sugo PARSHAD-RADHA KISHEN v. INDORE-MALWA 
| UNITED Mints, 65 P, W. R. 1917; 62 P. R. 1917 508 
— O. VIIE, R. 6 —Set-off —Wages of defendant, 
whether can be set-off uguinst claim on account—Per- 
sonal capacity of parties. 

Ina guit based on an account the defendant is 
entitled to claim that the pay or wages due to him 
~ by the plaintiff should be set off as against the plaint- 
, iff’s claim, as the personal capacity of the parties is 
not varied in both the claims. B RAGHAVENDRA 
' Raost v, YALGURAD RAMCHANDRA, 19 Bom. L. R, 67; 

41 B. 168 ` 17 
mame () IX, R. 3-—-Dismissal of suit in absence of 
parties-—Remedies available to plaintiff. 

When a suit is dismissed under Order IX, rule 3, 
-Civil Procedure Code, it is open to the plaintiff to 
‘apply for an order to set the dismissal aside and 
-also to bring a fresh suit, If he chooses to avail 

himself of one remedy, he is not debarred from 
availing himself of the other. O DAYA SHANKAR v. 
“RAT Kumar, 200. O. 66 191 
— 0. IX, R. 8, O. XLVII, R, 1—Dismissal of 
suit for non-production of evidence—Dismissal, whe- 
ther for default —Remedy-—-Appeal—Review, 

Where a suit is dismissed owing to the plaintiff’s 
inability to produce evidence in support of his case, 
the dismissal does not amount ta a dismissal under 
Order IX, rule 8, of the Civil Procedure Code and the 
plaintiff caneither appeal against the order of dis- 

missal or apply for its review. PAT MADHUSUDAN 
“BINGH v, KRISHNA Prasan Sinan, 1 P. L. W. 790 
946 


— 0. IX, R. 13, O. XVII, Rr. 2, 3-——Adjourn- 
ment—-Non-appearance of defendant on date of 
hearing—Pleader, application by, for adjournment 
to procure proper instructions—Appearance of 
Pleader, whether appearance of defendant — 
Remedy 948 
O. IX, R. 18-——Decree, ex parte, application 
to set aside--Appellate Court, jurisdiction of, to en- 

& tertain application. 
° A suit on a promissory note was decreed on 
contest against R. and ex parte against C. and T. R. 
preferred an appeal but did not make C. and T. parties 
to hisappeal. The appeal was dismissed. (.’s applica- 
tion to the first Court to set aside the ex parte decree 
was dismissed, upon the ground that that Court had 
no jurisdiction as an appeal had been preferred from 
its decree. C. then made an independent application 
to the District Judge to set aside the ex parte decree, 
who entertained the application: 

Held, (1) that thé first Court had jurisdiction to 
entertain the application, inasmuch -as no appeal 
had been preferred by the applicant; 

(2) that the applicant’s remedy after his applica, 
fon was rejected by the first Court was to appeal to 
the District Judge; . 

(3) that the District Court had no jurisdiction to 
entertain an independent application to set aside 
the decree. A JAGESHAR v. CHUNI LAL 149 
= — O, IX, R. 18, 8. 2—Decree, order dismissing 
` appeal for default, whether amounts to—Application 

` 6 
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,bim, he neither produces 
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to set aside ox parte decree after dismissal of appeal, 

maintainability of. 

‘Where an appeal is ordered to be dismissed for 
default the order does not amount to a decreg and the 
decree of the Court of first instance is not superseded 
by it, nor does it merge into it, 

Therefore, where an appeal against an en parte 
decree is dismissed for default, the first Court is 
competent to entertain an application to set aside 
the ew parle decree. A Hiragat HUSAIN v. BIBI 
Tawalr, 15 A. L. J, 286' - 519 
——— 0. X, R 1, O. XVIII, R, 5 8 17 
O0. X, R 4, O. XLITI, R, 1 (6}—Order against 
one of several parties —Appeal, maintainability of. 
Whether an order passed by a Court against one 





. of the parties under Order X, rule 4, of the Civil Pro- 


cedure Code amounts to pronouncing judgment 
against that party, depends on the partioular facts of 
each case, | 

Therefore, where such order does not amount to a 
judgment, no appeal lies against it under Order 
XLITI, rule 1 (e) A MADHAVA SURENDRA PANG h 


_Birnan Dass, 15 A. L. J. 410 


r 





— 0. XI, R. 12—Discovery — Account books, 
failure to produce and account for—Evidence Act (I 
of 1872), s. 114, il, (g)— Presumption, , 

Where it is the business of a party to a sult to pro- 
duce or account for books of account relevant to an 
issue, and, inspite of an order for discovery made on 
them nor gives any 
evidence of diligent search and of failure to find 
the books, even if the fact and date of their destruc- 
tion, if any, cannot be proved, the presumption arises 
that the contents of the books not accounted for are, 
as regards the issue in dispute, unfavourable to 


_that party. PC Moti Lan v. Kunpan Lan, 32 M. 


L. J. 468; 15 A, L J. 329; 1 P, L. W. 490; 25 0. L, J. 
681; 19 Bom. L. R. 471; 21 C. W. N. 929; 22 M. L. T. 
10; (19:7) M. W. N. 464 964 
—— O XI, R. 22—Interrogatories, answers to, ad. 
missibility of. 





. . Under Order XI, rule 22, Civil Procedure Code, the 


answers or portions of the answers obtained to 

interrogatories served ina case are admissible as 

against the party answering them, though great 

caution should be exercised in using them as eyidence, 

M NARAYANA BHARATIGAL v. ITTULI AMMA 893 

~— O, XVI, R. 10, O. XVII, R. 8—~Adjournment 
for securing attendance of witnesses-—Service of sum- 
mons— Warrant, issue of—Cowrt, duty of —Time 
granted at request of party. 

In a case issues were settled on a certain date and 
the case was adjourned to a future date for the 
evidence of the parties. On that date defendant’s 
witnesses failed to appear, the report on their sum- 
monses being that the process-server bad found them 
absent and had affixed the summonses to their doors. 
No affidavit was filed by the process-server in support 
of his report, nor was his evidence taken by the 
Court. Warrants were ordered to be issued for the 
attendance of the witnesses on a future date, defend. 
ant being directed to pay the necessary process-fees, 
The latter failed to do so and the Court, on the date 
to which the case had been adjourned, proceeded 
under Order XVII, rule 3, of the Civil Procedure Code 
and decreed the plaintiff's claim; 
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Held, (1) that it was the duty of the Court to see 
that service was effected on the first payraent of the 
process-fees, and that without complying with the 
provisiens of Orde» XVI, rule 10, the Court was not 
competent to issue warrants; | 

(2) that the adjouruments were not made at the 
request of the defendant but in the ordinary course 
for the production of such evidence as the parties 
might consider it necessary to produce, and that, 
therefore, the Court had no power to proceed under 
Order XVII, rule3. P NAGHIA v. Unuan, 18 P. W. 
R. 1917 592 
—~~ — 0. XVII, Re. z, 3, 0. IX, R. 18—Adjourn- 

ment —Non-appearance of defendant on date of hearing 

—Pleader, application by, for adjournment to procure 

proper instructions —~ Appearance of Pleader, whether 

appearance of defendant Remedy. 

On the 16th November: the defendant asked for an 
adjournment and the suit was accordingly adjourned 
tothe 17th, it being made clear in the order that no 
further adjournment would be granted. On the 
17th, the defendant himself did not appear and his 

*Pleader, who was present, asked for further time to 
get “proper instructions’ but the application of the 

"Pleader was refused. On the 19th, the defendant 
himself appeared with his Pleader and asked for an 

“opportunity to cross-examine some witnesses of the 

‘plaintiff. The prayer was refused because on the 
17th the evidence inthe case had been closed and the 
adjournment to the 19th was made merely for a 
statement of the plaintiff's accounts to be filed. 

‘Judgment was pronounced on the 25th in favour of 
the plaintiff: 

Held, (1) that the appearance of the Pleader on the 
17th was an appearance of the defendant within the 
meaning of rule 3 of Order XVII of the Civil’ Proce- 

‘dure Code and it made no difference that the 
Pleader asked for further time in order to get ‘proper 
‘instructions,’ inasmuch as it was not a case in which 
the Pleader had no instructions; 

(2) that the proper remedy of the defendant was 
by way of an appeal against the decree and not by 
an application under rule 13 of Order 1X of the Civil 
Procedure Code. ME ARULA BAKKAYYA V. ALURI 
‘VENKATANARASINUAM 948 
rw O. XVII, R. 3, O. XVI, R. 10-—Adjournment 

“~ for securing attendance of witnosses—Service of 
summons—Warrant, issue of--Court, daty of — 


4 -~ 7 








Time granted at request of party 592 
— O. XVII, 8.5, O. X, R. 1. 
Under Order X, rule 1, of the Civil Procedure 


Code a Court is not bound to examine the parties 
onoath, but it has power to do so if it should 
think fit. Order XVIII, rule 6, of the Civil Pro- 
cedure Code requires that a statement of a witness 
when recorded should be read out to him and this 
for a double reason. In the first place any mistake 
made either by the deponent or by the writer can 
be corrected and in the second place a locus penitentiz 
is provided for a person who has made a false 
statement. 

Where the record itself does not contain the 
usual note that the statement has been read out 
and admitted correct, it cannot be presumed that 
it was read out. 

The omission to read out a statement toa deponent 
deprives him of the locus pænitentiæ which js afforded 
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by the reading out and such an omission renders a 
conviction under section 193 of the Penal Code al- 
together illegal. P KARTAR SINGH ~v. EMPEROR, 12 
P, R. 1917 Cr; 15 P. W. R. 1917-CR. $47 
— Q0. XX, B. 14—Pre-emption—Decree, compli- 
ance with—Money deposited by one pre-envptor—~ 
Decree in favour of rival pre-emptor. 

Af and R brought a enit for pre-emption, and the 





-latter deposited Rs. 1,000 in Court under section 22 


ofthe Pre-emption Act on behalf of both. R’s claim 
was dismissed, and a decree was passed in favour of 
M, conditional on his paying Rs. 6,000 into Court by 
a certain date. A parcha was given to him on’ the 
same day directing him to pay Bs. 5,000 into Court, 
as Rs. 1,000 was already in deposit on his behalf, M 
paid Rs 6,000 before the date fixed: 

Held, that M was rightly given credit in the parcha 
for the Rs. 1,000 already in deposit and that he com- 
plied with the terms of the decree by depositing 
Rs 5,000 within the date fixed by the Conrt. P 
GHISA v. MANZUR-UL-HaAg, 10 P. L. R. 1917 57 
— O0. XX, R., 19— Decree in suit where set-off 

allowed. 

Order XX, rule 19, Civil Procedure Code, lays down 
the form in which a decree in a suit in which a set- 
off is allowed should be drawn up. The intention of 
the Legislature was that only one decree should be 
drawn up in a suit in which a set-off is claimed and 
that that decree could only be drawn up when the 
entire matters in controversy between the parties 
had been disposed of. P Firm SHEO PARSHAD-RADHA 
KIsHEN v. INDoRE-MALWA UNITED MILLS, 65 P. W. R. 
1917; 62 P, R. 1917 508 


—— — Q. XXI, R. 2 (3), scope of—Payment out of 

Court, effect of. 

The terms of Order XXI, rule 2 (3), prevent only the 
Court executing a decree from recognising a payment 
or adjustment which has not been duly certified or 
recorded, but a Court, other than the Court executing 
a decree, can recognise an uncertified payment or 
adjustment of a decree, anda suit lies to recover the 
money paid or property delivered. P Amin LAL v. ` 
Rama Lat, 12 P. L. R. 1917 15 


— O. XXI, Re. 15, 16, 5. 49—Hawecution—-* 
Transferee of portion of decree, whether can apply 
for execution—Joint decree-holder. 

The only person who can execute a decree is the 
original decree-holder or his transferee, vide section 
49 and Order KAT, rule 16, of the Civil Procedure 
Code. 

Rule 16 of Order XXI of the Civil Procedure Code 
applies-only where the whole of a decree has been 
transferred, or where the whole interest of any 
decree-holder out of several has been transferred, and 
does not give powerto apply for execution to a 
transferee of a portion of any one individual decree- 
holder’s rights. 

Althongh portions of a decree can be legally trans! 
ferred, the decree must be executed asa whole. 

Order XXI, rule 15, of the Civil Procedure Code 
only applies to a case where the decree itself make 
a number of persons joint decree-holders and has no 
application to.the case of a transferee of a portion of 
a decree. P Mongam Cyanp v. Ganta RAM, oe 
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~y —— 0. KAT, R. 16—Assignment of decree—Appli- 

cation for execution by agsignee—Notice of assign- 

_ ment, necessity of. 

An assignee of a decree isbound under the provi- 
sions of Order XXI, rule 16, of the Civil Procedure Code 
to give notice of his apptication for execution both to 
the assignor and the judgment-debtor before the 
execution of the decree can take place. . 

Where, therefore, an assignee of a decree applied for 
execution without ‘giving any notice to the assignor 
orto the judyment-debtor, but it appeared that the 
judgment-debtor’s property was, attached at the 
instance of the assignee and tliat the former appeal- 
ed from this order of attachment impleading the 
assignee as respondent without raising any objection 
as to non-compliance on his part with the proviso to 
Order XXI, rule 16, Civil Procedure Code: 

. Held, that under the circumstances the judgment- 
debtor could not be held to have acquiesced in the 
assignment and the assignee was bound to give notice 
to him before suing out execution, P PARTAP SINGH 
V. GURDITTA Mar, 75 P. W. R. 1917 952 
——— Q. XXI, R. 18, cn. (4)—Mortgage-decree not 
inter partes ~- Set-of—“ Joint” and “several” inter- 
pretation of—Two inter partes mortgage-decrees, 
set-off of. Be 

A nortgage-decree can never bs said’ to be a 

“joiut” and “several” decree within: the meaning of 

that expression as used in Order XXI, rule 15, clause 
(4) of the Civil Procedure Code, 1908, and, therefore, 
there cannot be a set-off of two mortgage- decrees 
not between the same parties. 

 Quevre.--Whether two mortgage-decrees between 

the sume parties can be set off against each other ? 
A Ram CHANDER v. MAHABIR SINGH, 15 A, L. J. 327 4 
56 

O. XXI, R. b4—Atiachmené,. when complete, 

An attachment does not date from the date on 
which the order is passed for the issue of attachment 
and itis not complete until the procedure provided 
by Order XXI, rule 64, Civil Procedure Code, has been 
followed. C KANA! LAL v. AHED BUX 562 
O. XXI, R. 54, 5. 64, construction of— 

Attachment, when complete 857 
mom —— 0. XXI, Rr. 58, 60, 61—Application—Delay 
—Investigation-—-Order, form of. 

e Jia Judge is of opinion that an application under 
Order KAT, rule 68 (1), has been designediy or 
unnecessarily delayed he may refuse an investigation, 
but if he makes an investigation he is bound to pass 
orders under Order XXI, rule 69, or ander Order 
XXT, rule 61, Code of Civil Procedure, and the dis- 
missal of the application on the ground of delay 
after investigation has been made is illegal. U B. 
Nea San Batu v., Mr Tuarx, 2 U. B. R (1916) aa 

5 

O. KAT, Rr. 58, 59—Investigation of claims 

to attached property-—Possession—Title. 

In an investigation of claims to attached property 











the Court may in a proper case go into questions. 


of, title, and is not necessarily restricted to an: 
LB Maune Po Hror v.- 
SOMASUNDRAM OnxErry, JO Bur L. T. 14 275 
O. XXI, R. 63, O. XXXVIIL, R 8-—-Attach-. 
ment before judgment proceedings, nature of— 
Raising of attachment —Fresh suit for recovery of 
property °¢ 863 
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O. KAT, Rr. 66, 90-—-Hxecution—Sale, appli- 
cation to set aside — Irregularity—-Injury— Proclama. 
tion, omission to state income of property tn, effect of. 
A person contesting a sale in execution of a decree 

must prove that there has been material irrggularity 

in publishing or conducting the sale, And that sub= 
stantial injury has resulted from such irregularity, 

The omission to mention the income of the pro- 
perty to be sold in the sale proclamation is not a 
material irregularity. 

The omission to make an application for sale under 
rule 66 (3), Order XXI, of the Civil Procedure Code 
does not vitiate the sale. P MANI RAM v. LACHMAN 
Das, 11 P. L. R. 1917 59 


O. XXI, R. 66, S. 47-—-Sale—Proclamation— 
Order estimating value of property sold —Appeal, 
whether maintainable 578 


O. XXI, R. 72—Hvecution sale—Purchase by 
decree-holder without leave of Court, effect of—Equity 
of redemption, sale of, in decree on claim independent 
of mortgage -~Purchase by mortyagee for fair value— 
Redemption, right of, by mortgagor and his sons— 
Decree, construction of. ’ 
Disregard of the statutory provision that leave to 

bid should be obtained by a judgment-creditor is: 
merely an irregularity of practice, and is not a 
fundamental breach of trust which nullifies the 
apparent effect of the Court sale. It only makes. 
the sale voidable under Order XXI, rule 72, Civil 
Procedure Code, and an application to set aside the 
sale on that ground must be made within the period 
of limitation “provided thereof, 

The violation of the provisions of section 99 (now. 
repealed) of the Transfer of Property Act, in bringing 
a mortgaged property to sale upon & money-decree 
unconnected with the mortgage, is an irregularity and 
does not make the salea- nullity. 

# Where a sale certificate recites that the whole 
property sold is subject to a mortgage and that the 
defendant’s right of redemption is sold, it does not 
in terms exclude any other existing right to redeem. 
which there may be in some other co-parcener of the 
defendant, 

Ove F., who held a mortgage of the Ist plaintiff’s 
property, obtained a decree against the latter ona 
claim independent of the mortgage. He assignod it 
to one L. benami. L. attached the lat plaintiff's equity 
of redemption in the mortgage, which was brought to 
sale and purchased by R. for a fair price also benami 
for V. R. transferred the right to V. The Ist plaintiff 
and his son, the 2nd plaintiff, suec for redemption. 
of the mortgage on the ground thatthe sale was void. 
as the decree-holder had not obtained the Court's 
sanction to bid and that in any event, he was 
affected by the provisions of section 90 of the Trusts 
Act: 

Held, (1) that the failure of defendant to get the 
Court’s leave for purchase was an irregularity and 
that the objection was not open tothe Ist plaintiff, 
ashe had not applied to set aside the sale; 

(2) that the provisions of section 90 of the Trusts® 
Act did not apply to the case, as this was not a claim 
founded on the mortgage but was independent of it 
and as the defendant purchased for a fair price and 
could not be said to have taken an unfair ene 
of his position as mortgagee; l 
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(3) that Ist plaintiff was not, and that 2nd plaintiff 
was, entitled to redeem the mortgage. B GANESH 
NARAYAN KHARE v. GOPAK VISHNU Apte, 19 Bom. 
L. R. 75; ¢1 B. 3857 , 3 
O. XXI, Rr. 89, 90, 5. 148— Sale, application 

to set aside—Court; power of, to grant time—Consent 

of parties—Limitation Act (IX of 1908), Sch. J, 

Art. 166. 

Under Order XXI, rule 89, of the Code of Civil 
Procedure, a judgment-debtor may obtain a reversal 
ofa sale by deposit of money in Court, but such 
deposit must be made within thirty days of the sale. 
The Court has no jurisdiction, except with the con- 
sent of parties, to extend the time, nor can it set 
aside a sale by allowing the judgment-debtor to 
deposit the decretal money after the period of Jimi- 
tation has passed. PAT RAMESWAR MISSER 1%, 
SURESHWAR MISSER, 2 P. L. J. 164 664 
0O. XXI, R. cO 230 
0. XXI, B. 90, O. XLIII, R. 1 —A pplication 

to set aside sale, dismissal of—Appeal—Court, proper. 
- An order dismissing an-application to set aside a 
sale nnder Order XXI, rule 90, of the Civil Procedure 
Code is nota “decree” and, therefore, an appeal 
against such an order of the District Court lies to 
the Divisional Court, even in cases in which the 
value of the subject-matter is above BRs. 10,000. 
U B Manpari vr. Misser, 2°U. B. R. (1916), 189 

i 372 


0, XXI, R. 90, S, 104—Application to set 
aside sale——-Order—Appeal, second, whether ae 
46 
0. XXI, R. 90, O. XLIII, R. 1 (j)—Decree, 
whal is~—Application to set aside sale, dismissal of— 
Appeal, second, whether lies, 
An order dismissing an application to set aside a 
sale under Order XXI, rule Y0; of the Civil Procedure 
Code falls under section 47 of the Code, but is appeal- 
able as an order, and is, therefore, not a decree, and 
consequently no second appeal lies in respect of it. 
U B Maune Suwe Myar v, MAUNG Nuwe Ban, 2 U. 
B. R. (1916), 139 374 
QO. XXI, R. 90, 5. 78—“Rateable distribu- 
tion,” nature of—“Whose interests are affected by 
the sale,” meaning of. 

















The expression ‘rateable distribution’ in Order XXI, ` 


rule 90, Civil Procedure Code, refers to rateable 
distribution under section 73 of the Code, and does 
not cover the distribution of dividends under the 
Provincial Insolvency Act. 

The word ‘interests’, in the expression “persons 
whose interests are affected by the sale” in the same 
rule, means interests in the property sold. Creditors 
who have nothing more than a bare chance of getting 
a higher dividend out of the debtor’s general assets 
if the sale is set aside, are not such persons as can 
be said to have such an interest as is contemplated 
by the rule $ SULLEMANJ! IBRAHIMJI v. PRAGJI 
KALA, 108, L. R. 189 932 


Cem O, XXI, Re. 95, 96—Civil Procedure Code 
(Act XIV of 18821, 3. 3i9— Possession, formal and 
actual—~Auction-purchaser, suits by, for possession — 
Limitation, commencement of. 

The legal effect of formal possession being given 
to an auction-purchaser under Order XXI, rule 96, of 


INDIAN Oaské&, 
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i e 
the Civil Procedure Code is the same as that of 
delivery of actual possession under Order KAT, rule 95. 

Therefore, from the date of delivery of for- 
mal possession a fresh start for the computation of 
limitation for a suit for possession is obtained by - 
the auction-purchaser. A LAL RAJENDRA KISHORE 
SINGH v. BHAGWAN BINGH, 15 A. L, J. 361 745- 


m (0), XXI, Re. 99, 100, 101, 103—Limitation 
, Act (LX of 1908), Sch. I, Art. 11—Execution— 
Application by suction-purchaser for delivery of 
possession——Dismissal for default—Objections— 
Suit for declaration—Limitation 797 


O. XXI, R. 100, S. 47—Execution —Previous 
mortgagee, whether representative of judgment-debt- 
or-—Decree-holder, dispossession by—Mortgagee’s 
objections disallowed—Appeal, whether lies 772 


0. XXI, R. 8~—Joint family—Suit by 
manager-—-Plaintiff, death of—Legal representatives 
Abatement of suit. 

When the manager of a joint family dies after the 
institution of a suit for the recovery of money 
advanced out of joint funds his sons,who are the 
managing members of the family, are competent to 
represent other members of the family and if they 
apply within time to carry on the suit, it does not 
lapse by abatement, irrespective of the fact that some 
other members of the family are impleaded as parties 
to the suit beyond the period of limitation. O 
SuGHAR Kunwar v. Srtapat Ram, 4 O. L.J. 92; 20 
0, 0. 67 135 


=m O, XXII, R. 5, S. I05—Decision as to legal 
representative---A ppeal, whether lies 3/1 


QO, XXI, R. 5—Legal representative of de- 
ceased party, question as to—Appellate Court, power 
of, to decide on evidence recorded by Trial Court. 
Order XXII, rule 5, Civil Procedure Code, requires 

the Court, to which a petition is presented for the 

bringing on record of legal representatives, to decide 
the question itself. An Appellate Court cannot call 
an the Trial Court to submit a finding, though it can 
direct the latter to take evidence and submit the 
same. M NARAYANA BHARATIGAL ~v, ITTULI rie 
Ide 

O. XXII, R 9—Appeal—Abatement —Ancest- 

ral properly, suit in respect of—Death of co-defendant 
having separate shave during pendency of uppeal— 

Failure to bring legal representatives on record within 

limitation, effect of. 

When during the pendency of an appeal one of 
the co-defendants, having a separate share in the 
ancestral property in dispute, died and no applica- 
tion for the substitution of the name of his legal 
representative was made until 6 months and 9 days 
had passed: : 

Held, that the appeal abated in respect of the 
share of the deceased in the property in dispute, but 
not as regards the shares of the other defendants, jn- 








asmuch as each of them ‚had an independent right e 


to his ancestral share. P ZAINAB Bist v., ROHILA, 

23 P. R. 1917 277 , 
O. XXILI, R. 1, construction of— Withdrawal 

of suit, grounds for—Appeal, dismissal of—Suit, 

whether can be withdrawn. ° 

4 
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The Court of first instance dismissed a suit on the 
ground that the evidence adduced by the plaintiffs 
was not sufficient to prove their claim. Upon appeal 
on the plaiatiffs’ application, the Appellate Court, 
coming to the conclusion that the plaintiffs had not 
produced important evidence which was admittedly 
in their possession and also that the defendants had 
not produced on their side all the evidence necessary 
to prove their allegations, recorded an order dismissing 
the appeal and then granted leave to the plaintiffs to 
withdraw the suit with liberty to bringe fresh suit 
on the same cause of action: 

Held, (1) that the order of the Appellate Court was 
self-contradictory, inasmuch as the suit could not 
very well be allowed to be withdrawn after the 
dismissal of the appeal, which would operate as 
res judicata between the parties in respect of all 
questions in controversy in the suit; 

¢2) that the reason assigned by the Court did not 
justify an order for withdrawat under rule 1, Order 
XXITI, Civil Procedure Code. 

An order under rule 1, Order XXIIT, Civil Procedure 
Code, cannot properly be made on the ground that 
the plaintiff has failed’ to produce evidence in support 
of his claim. 

Clause (b) of rule | must be read in conjunction 
with clause (a), so that permission to withdraw a suit 
with liberty to bring 6 fresh suit cannot be granted 
except on grounds which are of the same nature as 
the ground specified in clausé (a). © I{rinay 
Narta PARAL v. AKSHAY Lan, 25 OL. J, 454 963 


- 0. XXII, R. 1, 8. 115--Withdrawal of suit, 
. permission fop-—Order ex parte— High Court, inter- 
ference by 969 


daman (), KALII, R. 1 (3)— Withdrawal of suit, effect 
‘of —Purchaser from plaintiff prior to withdrawal, 
" position of —Estoppet. 

The provision in the Code of Civil Procedure to 
the effect that where a suit is withdrawn, the plaint- 
iff may not bring a fresh suit, is based upon the 
principle of estoppel. The withdrawal operates as 
a bar only in respect of the plaintiff and his 
privies, and not in respect of a person who has 
purchased the plaintiff's interest at a sale in execution 
Winder an attachment prior tothe withdrawal. PAT 
Suis NATR SINGH v. TINKAURI, IP, L, W. 741; (1917) 
Pat. 141 276 


O. XXII, R. 3, applicability of, to revenue 
proceedings. i N 
Rule 3, Order XXII, of the Civil Procedure Code, 
applies equally to civil and revenne proceedings. 
O SHANKAR SINGH v, KALKA Baxsu SINGH 545 


O. XXVI —Esxamination of witness on inter. 
rogatortes—Crosa-interrogatories, right to obtain 
copies of —Rules and Practice of Court of Judicial 
Commissioner of Sind. 

-There is nothing in the Rules or Practice of the 
Covwrt of the Judicial Commissioner of Sind prohibit- 
*ing the granting of copies of cross-interrogatories 
to the opposite party before the issue ofa com- 
mission for the examination of a witness, and it is 
reasonable that each side should know the questions 
the other proposes to put. S$ In the matter of 
APPLICATION BY BIBI Saran, 10 S. LR, 210 ø 944 
+ 
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O. XXXII,R 6, S. 145—Surety for guardian 
of minor—Attachment of property of surety for 
moneys due to minor's estate, validity of 928 


O. XXXII, R. 7—Compro%rise — Mino®—Order 
granting leave, contents of. 

Where a Court permits a compromise it is to be 
presumed, in the absence of any evidence to the 
contrary, that it did its duty in the matter and was 
satisfied before giving permission that the compro- 
mise was forthe benefit of the minors concerned, 





Where all the facts and circumstances show that 
the Court applied its mind to the terms of the 
proposed compromise and regarded it as one for the 
benefit of the minors, the mere omission to record 
in the order granting leave that it had so considered 
the terms of the compromise does not render the 
consent decree invalid, although it is desirable that 
the Court should so record its opinion. P JANEI ~v, 
NAUNIHAL, 9 P, L. R. 1917; 86 P. R. 1917 53 


O. XXXIII, Rr. 5, 15, S. L15§—Pauper, re. 
_fusal to allow applicant to sue as—Application, 

rejection of, whether operates as bar lo ordinary suit 

—Res judicata—Revision, whether lies 

No revision lies against an order rejecting an appli- 
cation for leave to sue in forma pauperis. But such 
an order does not deprive the applicant of any right 
he may still have to bring a suit inthe ordinary 
manner. A INDRI v. BALKISHEN 942 


O. XXXIV, Rr. 1, 12—-Morigage— Puisne 
mortgagee, whether entitled to sell mortgaged pro. 
perty subject to prior mortgage held by himself, 

A puisne mortgagee is not bound to make a prior 
mortgagee a party to his suit and is entitled to bring 
to sale the mortgaged property without redeeming 
the prior mortgage. 

A puisne mortgagee is entitle& to bring the mort. 
gaged property to sale subject to a prior mortgage 
held by a,third person or by himself, at all events 
where he is unable tosue upon the prior mortgage, 

A puisne mortgagee obtained a decree npon his 
mortgage without mentioning in the plaint that he 
held a prior usufructuary mortgage on the proporty: 

Held, that he was not estopped from having his 
prior mortgage notified in the sale proclamation, 
PAT JAGERNATH SINGH v. Moura Kuvar, 2 P.L. J. 
118; 1 P. L. W, 653; (1917) Pat. 194 76 


O. XXXIV, R. 1, scope of—Code, whether 
ethaustive. 

Where to a suit on a mortgage executed by a 
Hindu father, the mortgagor alons is made a party, 
and there is no reason to suppose that his minor son 
has been intentionally omitted from the suit for the 
purpose of defeating his right to redeem, the terms 
of Order XXXIV, rule 1, of the Civil Procedure Code 
are sufficiently complied with, and the son must be 
deemed to have been represented by the father for 
the purposes of the suit. 











The provisions of the Civii Procedure Code are not ® 
exhaustive, and where a particular point has not 
been specifically dealt with by the Code, the question 
must be determined upon general principles, 

Per Roe, J. —In a suit upon a mortgage executed for 
family necessity the whole family is deemed to he 
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on the record through the head of the family. 
PAT RAGHUNANDAN SINGH v. PARMESHWAR DAYAL 
Sineu, 2 P. L. J. 306; 1 P. L. W. 636; (1917) Pat, p 
mo (), XXXIV, R. 6—Mortgage-decree—Liberty 

tn apply for personal decree refused—Transfer of 

Property Act (IV of 1882), s. 90, application under, 

fn making a supplementary decree in a mortgage 
suit the Court has to consider, if any question of 
limitation arises, whether the personal remedy was 
barred at the date of the institution of the suit, and 
not whether it would be barred at the date of the 
application under section 90 of the Transfer of Pro. 
perty Act. But the application itself may be barred 
by limitation if presented more than threo years 
after the confirmation of the sale. : 

A Court cannot suo motu pass a decree under 
Order XXXIV, rule 6 of the Civil Procedure Code, 
without an application on the part ofthe plaintiff, 
and on such application being made the Court has to 
decide in the first place whether there is a personal 
covenant to pay, and in the second place whether 
the claim to enforce such a covenant is within time. 
N CuHUNNIDAL v. Tixasmas, 13 N. L. R 76 854 


O. XXXIV, R. 8—Redemption, suit for— 





Final decree—Application to’ extend time--Court, 


proper, 

The final i 
under Order XXXIV, rule 8, of the Civil Procedure’ 
Code, by the Court of first instance, and the power to 
extend the time for the payment of the mortgage- 
money rests with that Court under that rule. A 
Beni Prasan v. Hagnam Das, 15 A, L, J. 288 630) 


ee 0, XXXIV, R. 14—Hexecution—~Property 
~ pledged by surety, whether can be sold. : i 

Property plédged as.security by a surety for stay 
of execution can be sold in execution of the decree 
after the jadgment-creditor has exhausted his 
remedies against the judgment-debtor. PAT GANGA 
Dro NARAIN SINGH v Joti Lat Sanu, 2 P. L. J. te 
0. XXXVIII, R.8, O. XXI, R. 63 —Attach- 

ment before judgment proceedings, nature of — Raising 

of attachment — Fresh suit for recovery of property ~ 

Limitation Act, (IX oj 1908), Sch I, Arts. 11, 13. 

Orders passed under Order XXXVII, rule 8, 
Civil Procedure Code, are not governed by the pro- 
visions of Order KAT, rule 63. 

A suit to recover property that has been released 
from attachment under Order XXXVIII, rule 8, is 
not governed by Articles 11 and 13 of the Limitation 
Act: such a suit is not one to set aside an order of a 
Civil Court within the meaning of Article 13 and tho 
existence of the order releasing the attachment before 
jtidgment is no bar to it. 

Order XXXVIII, rule 8, only provides for the 
manner of investigation into claims to property 
sought to be attached before judgment, and an order 
passed under it is not fnalin the sense of deter. 
‘e mining the ownership of the property in dispute oven 
for the purpose of the suit in connection with which 
it is made. The effect of the rule is not to incor- 
porate all the provisions of Order XXI, and amongst 
them rule 63. M RAMANAMMA Vv, BATHULA Kama. 
RAJU, 5 L, W. 704 ; 863 
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O. XXXIX, R. 1 (b), applicability of —Trgns- 
fer of Property Act (IV of 1882), s. 58 —Interim in- 
junction, grant of —Practice. i 
Clause (b) of Order XXXIX, rule J, of the. Civil 

Procedure Code has no application unless facts are 

established of the same kind as are necessary fora 

case ander section 653 ofthe Transfer of Property 

Act. 

In cases to which Order XXXIX, rule 1, of the Civil 
Procedure Code does not apply, itis asound rule of 
practice, if there is a serious controversy which can 
only be satisfactorily decided by an ordinary trial, 
especially in a case of contract, not to grant an 
interim injunction. A ZAIR HUSAIN KHAN v. KANIZ 
FATIMA BIBI 922 
~ O, XLI, R. 21—Appeal, re-hearing of, appl- 

cation for— dgent, misconduct and neglect of, effect of. 

A principal cannot be relieved from the con- 
sequences of the act of his agent on the ground of 
neglect of duty or misconduct on the part of his 
agent: o> < ` A 

An agent of the respondent to an appeal pending 
in the High Court duly instructed a Counsel, but on 
the agent’s subsequently withdrawing the instructions 
the Counsel was unable to appear and the appeal was 
decreed, Or an application to re-hear the appeal: 

- Held, that the applicant could not ba relieved of 
the consequences of the act of his agent. A Basr 
LAL vy. NAWAL SINGH, 15 A. L. J. 418 ve 686 
an 0. XLI, R, 22—Cross-objections . 389 
——-r~ 0. XLI, R, 22—Cross-objection — Court-fee— 

Objection to support decree on ground decided against 

objector, whether cross-objection — Court.fee payable, 

‘ A suit was dismissed in toto as against the defend- 
ant-respondent and on appeal by the plaintif 
the defendant-respondent filed objections merely to 
support the decree on some óf the grounds which.ha 
been decided against him: 
- Held, that the objections were not cross-objections 
and did not require any Court-fee. A In the matter 
of, BHAJAN Lat v, CHABAT Rat, 16 A. L. 0.325 176 
O. XLI, R. 22 —Cross-objection against de- 

fendant not party to appeal, maintainability of. 

Tn an appeal by one of two defendants, the re- 
spondent is not entitled to raise a cross-objection 
which is directed against the defendant who is not a 
party to the appeal. PAT Baxsur Binpeswarse 
PRASAD v. DHENINDER Das, 2 P. L. J. 162 662 

QO. XLI, R. 22---Cress-objections, failure lo 
take, effect of. 

Under the provisions of Order XLI, rule 22, of the 
Civil Procedare Code, it is open to a respondent to 
support a decree in appeal on a ground decided 
against him in the Court below and it is not neces- 
sary for him to file a cross-objection. O Ram SAHU 
v. GOURI SHANKAR, 4 O. L, J. 101 153 
O XLI, R. 22—Cross-vbjections, when to be 














fled, 

Order XLT, rule 22, of the Civil Procedure Code 
allows cross-objections to be filed within one month 
from the date of service of notice of appeal, or within 


such further time as the Appellate Court. may see ® 


fit to allow. There is nothing in that rule to show 
that the further time must be granted before the; 
objections are actually filed. L B VELLATAPPA Pinuay- 
v. Mauxe Po Huyin 125- 


e 4 


e from, 


e Commissioner who 


a 
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O. XLI, R. 22, cL, (4)—Appeal withdrawn— 
Cross-objections, whether can be filed., 


The pendency of an appeal is a condition pre- 
cedent to the filing of cross-objections. 


Therefore, where an appeal has ceased to be & pend- . 


ing appeal, having already Lean dismissed, crosa- 
objections cannot be filed against the decree appealed 
A HEMRAJ v. BIBI KUAR 947 


O. XLI, R. 23, applicability of, to final decree 
based on superseded report of Commissioner. 
The provisions of rule 28 of Order XLI of the, Civil 
Procedure Code are applicable to a case in which a 


final decree has been passed upon the report of a 
had been superseded and whose 


report, therefore, eould not legally be used as the 
basis of a final decree. A Ispas FATIMA V. ZAINUD- 
DIN 951 
- 0. XLI, R. 23—Remand—Appeal from ex 
parte decree—Procedure 749 
O. XLI, Rr. 23, 25, S. 151, O. XVIII, R. 15, 
0. XX, R. 1—Remand —Order allowing production 











of further evidence ~Review—Evidence not heard by | 


Judge—Procedure. 


The Chief Court remanded 2 case to the lower 
Court for decision on the merits after assessment of 
the damages, if any, suffered by the plaintiffs, 
Before the lower Court the latter contended that 
they were entitled to produce further evidence, and 
their contention was allowed. After plaintiffs’ 
evidence had been recorded and the defendants had 
summoned their witnesses, the presiding officer of the 
Court was transferred and his successor, professing to 
act under .section 151 of the Civil Procedure Code, re- 
viewed and set aside the order allowing the production 
of further evidence, and holding that after the remand 
no further evidence should have been taken, pra- 
ceeded to dispose of the suit on the merits: 

_ Held, that even if the order allowing the production 
Gf further evidence was wrong it was too late to go 
pack upon it, and that the lower Court aoted 


illegally. in reviewing that order. 


A Court which has not itself taken any of the 
evidence in a case should not decide it without hearing 
fullarguments. P KRISHNA MILLS, LTD. v. SUNDAR 
SINGH, 14 P. R. 1917 - 651 


O. XLI, Br. 28, 27 —“Substantial cause”, 
meaning of —Remand, order of, grounds for—Evidence, 

insufficiency of. aa 

In answer to a suit for enhancement of rent on the 
ground of a rise in the price of staple food crops, the 
tenants defendants pleaded thattheir rent was fixed 
in perpetuity and: was not liable to enhancement, 
The Trial Court found the case of the defendants not 
established and made a decree for enhancement of 
yeut, On appeal the Subérdinate Judge held that the 
evidence adduced by the tlefendants was not sufficient 
and satisfactory, but nevertheless he remanded the 
‘case to the Court of first instance for trial de novo 
with liberty to the parties to adduce fresh evidence. 
‘on the ground that “it will be conducive to the interest 
of both the partieg:” Rg 
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Held, that the conrse adopted by the Subordinate 
Judge was entirely wrong, inastjuch as 6 
(1) it was not competent to him to set aside the 


_ decision of the Trial Court in favour of the plaintiff on 


the ground that the evidence adduced by the defend- 
ants in support of their plea was not sufficient and 
satisfactory; 

(2) the remand order could not have been made as 
the suit had been decided on the merits and not 
erroneously disposed of, npon a preliminary point, by 
the Trial Conrt; 

18) the parties should not have been allowed to 
adduce additional evidence, as no case had been made 
out for reception of such evidence under rule 27, 
Order XLI of the Code. © Satis CHANDRA BOSE v, 
TAKURDAS MANDAL, 25 C. L. J. 473 E86 

O. XLI, R. 27—“Substantial cause”, meaning 
of. 


The expression ‘substantial cause” in rule 27, Order 





. XLI, Civil Procedure Code, does pot include a case 


where the only ground assigned is that the evidence 
already adduced by the aggrieved party is not satis- 
factory and sufficient. C Satis CHANDRA BOSE v. 
TAKURDAS MANDAL, 25 O, L. J. 473 BEG 
O. XLI, R. 33 Appellate Court, power of. 

An Appellate Court has power to pass any decrce 
and make any order which ought to have been passed 
or made in favour of any parties, though they may 
not have filed any appeal or objection. L B MAUNG 
Po Tuu v. Maung Po Min 149 
O. XLI, R. 833—Appellate Court, power of, to 

vary decree of lower Court. 

The Trial Court made a decree against defendant 
No. 1 partly in favour of the plaintiffs and partly in 
favour of defendant No. 2. Defendant No. 1 alone 
appealed. The Appellate Court corrected the decree 
by awarding to the plaintiffs for the benefit of 
defendant No. 2the amount awarded to that defend. 
ant direct by the Trial Court: 
| Held, that as defendant No. 1 had brought the 
decree before the High Court for review, they had 
power to make the decree they did. PC TRICOM- 
DAS Coovers! Buosa v. Gorr NATHII THAKUR, IP, L. 
J. 262; 15 A. L. T. 217; 25 C. L. J. 279; 32 M. L. J. 
357: 21 M. L. T. <62; 21 0. W. N. A7]; ( 97) M. W. 
N. 353; 5 L. W. 674; 19 Box. L. R. 450 156 
O. XLI, Rr. 33, 22—Appellate Court, power 

of, to vary decree of lower Court—Cross-objectians, 

Where a party appeals against that portion of a 
decree in respect of which he has been unsuccessful, 
the Appellate Court is not ordinarily entitled, without 
any formal cross-objection by the other side, to set 
aside so much of the decree as has been in favour of 
UB Mavune Crit Pr v., MAUNG 
Pyaune, 2 U. B. R. 11916) 144 340 


O. XLIII, R. 1 (e) 151 


O. XLIIL R. 1, 0. XXI, B 90— Application 
to set aside sale, dismissal of—Appeal—Court, pro- 
per 372 


O. XLIII, R. 1 (a), S. 105—Remand, order 
of, on point of custom — Appeal, whether maintainable 
— Punjab Courts Act (IIL of 1914), 6. 41 (3). 

One S. died after making n Will in fivoar of tHe 




















defendant. Plaintiff sued for his share in the estate 
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of the deceased, alleging that the Will was not genuine 
and thatthe deceased could not dispose of the property 
by W&l. The property was admittedly ancestral. The 
" first Court decreed the claim. On appeal the Will was 
held to be genuine and the case remanded fora deci- 
sion on the point whether S. could, by custom, dispose 


of the property by Will. The first Courtthen dismiss- - 


ed the suit, holding that by custom X., could dispose 
of his property by Will. Onappeal, the District Judge, 
holding that the parties were not governed by custom 
in matters of devise but by Muhammadan Law, 
again remanded the case for decision as to what was 
the plaintiff's share according to Muhammadan Law, 
The defendant legatee appealed against the order of 
' remand: 


Held, (1) that so far as the question of the exist. 
ence or non-existence of the custom was concerned, 
there could be no appeal from the order of remand; 

(2) but that inasmuch as the parties were admittedly 
governed by Customary Law, the proper course was to 
get aside the order of remand and send back the 
. case to the District Judge in order that he might pass 
a decree for what the plaintiff was entitled to by 
custom. P ALI AKBAR SHAH v, BARKAT ATI SHAH, 
76 P. W. R. 1917 775 


0. XLILI, R. 1 (j), O. XXI, R. 90—Applica- 
tion to set aside sale, dismissal of -Second appeal, 
whether hes 374 


Sou. I, paras. 14,15—Arbitration and award 
— Pleader, whether can be arbitrator — Award, remit. 
tance of —Refusal to call witnesses—Misconduct, 

A gentleman engaged in the legal profession does 
not become incompetent to act as arbitrator merely 
baenuse on some occasions he was engaged by one 
of the parties as his Pleader. 

When a sum is awarded to a party by the arbitrator 
in a suit referred to his arbitration, the Court, 
before which an application is made to file the award 
and to pass a decree on it, cannot disallow the sum, 
but if it comes to the conclusion that the.party is 
not legally entitled to the sum, it ought to remit the 
case-to the arbitrator. 

The refusal of the arbitrator to summon witnesses 
cited by a party does not vitiate the award, where 
there is nothing to show that the arbitrator was not 
‘acting within his powers and where in the exercise of 
a prudent and wise discretion he declined to summon 
the witnesses. © RAJENDRA Nata Das t, ABDUL 
HAKIM KWAN 767 
evens mm PARAS. 14, 15, 16, 20, 21 —Arbitra. 

tion —Award—Private reference—Aljournnents by 











Court jor ootassning arbitrator's award, effect of—~. . 


Decree in accordance with award —Appeal, maintain. 

ability of. 
. The parties fo a case expressly informed the Court 
that they had referred the cas? to a certain arbitrator 
and asked the Court over and over again to grant 
time for the preparation and submission of that 
arbitrator's award. Oa racoipt of the awird and 
after hearing certain objections the plaintiff’s claim 
was decreed in terms ofthe award. Oa an appeal 
against the decree on grounds othr thin that the 
decree wasin excess of or nobia acvordans2 with 


the award: e 
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: . 

Held, that no appeal lay against the decree, inas- 

much as the orders passed by the Court upon the 

various applications for adjournment amounted in 

substance toa reference ot the dispute between the 

parties by the Court to the decision of the arbitrator. 
A KULSUM FATMA v ALI AKBAR, 16 A. L, J. 452 

730 

Sou. IT paras. 17, 20- Civil Procedure 








Code (Act XIV of.1882), ss 523, 525—Arbitrationand « 


award— Suit on award, maintainability of ~Arbitra- 

tor, power of, to proceed when one party refuses to 

submit to him-—Notice, error in, effect of— Arbitra- 

tion, whether can be reseinded—Contract Act (IX of 

1872), s. 28— Specific Relief Act (I of 1877), s. 21, 

Where there has been a valid reference to arbi- 
tration, it is open to either of the parties to it to go, 
to Court and to pray it to file the agreement and take 
action under it, or on their own account to call upon 
the arbitrator to give a decision, Ifthe arbitrator 
makes an award, the party in whose favour it is made 
can then sue for a decree in terms of the award, 


There can be no objection toa suit onan award 
being coupled in the alternative with a suit on the 
merits of the dispute between the parties. Such a 
combination is convenient and prejudices no one. 


Where there has once been a valid reference to - 


arbitration, the arbitrator is entitled to proceed with 
it, even if one of the parties refuses to submit to his 
arbitration, 


` Where there is a clerical error in the notice sent 
by the arbitrator to one of the parties to the reference 
regarding the date-on which the arbitrator proposes 
to hold an enquiry, and the party notices the error 
and keeps it up his sleeve, not giving the arbitrator 
he cannot be allowed to 
plead that the error has prejudiced him in any way. 


A party may for just cause rescind a contract to 
refer to arbitration but is not entitled to do so 
without any cause whatever. P NATHU MAL v. 
MUHAMMAD SHAFI, 12 P. R. 1917 3496 


—— PARA. 18—Arbitration and award— 
Agreement to refer, dispute as to—Order, whether 
appealable. bg 
A Court can only take action under paragraph 18, 

Schedule II, Civil Procedure Code, when there isa 

subsisting agreement to refer a dispute to arbitration. 


It is nob necessary that both parties should admit 








‘that there is an agreement ‘to refer. It is for the 


Court to decide whether or not such an agreement 
had as a matter of fact been made. í 


In a suit for the recovery of money alleged to be due 
to the plaintiffs <an account of the price of certain 
goods, the defendants claimed a set-off on account of 
damages for an alleged breach of contract and the 
amount awarded to them by arbitrators to whom they 
had referred the dispute for settlement, The pfaintiffs 
denied that there was any agreement to refer or any 
valid reference. The Subordinate Judge dealt with 
the issues relating to the existence of an agreement 
to refer, the validity of the reference and the alleged 
set-off as preliminary issues and decided them all in 
the plaintiffs’ favour. The defendants appealed; 
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Held, (1) that the order of the Subordinate Judge 
did fot amount to a decree within the meaning of 
section 2 of the Civil Procedure Code, in spite of the 
fact that it disposed of the claim to a legal set-off 
advanced by the defendants; and that as the decision 
could be attacked in an appeal against the final order 
in the case, no appeal was competent at that stage; 

(2) that the decision of the Subordinate Judge 
that no agreement to refer had been entered into by 
or on behalf of the plaintiffs and that, therefore, the 
suit was not liable to be stayed under paragraph 18 
of the Second Schedule, Civil Procedure Code, was 
one that the Court was competent to arrive at and 
was appealable under section 104 (e), Civil Procedure 
Code, P Fira Sumo PARSHAD-RADHA KISHEN v. 
INDORE-MALWA UNITED Minus, 65 P. W. R, 1917; 62 
P. Ri. 1917 508 
COMPANIES ACT (VI of 1882), Ss. 214, 216—Pro- 

ceedings against Directors ~—Prejudice to Company. 
` Before any proceedings can be taken against the 
Directors of a Company under sections 214 and 216 
of the Companies Act, 1882, it must be shown that 
the Company was prejudiced by the act complained 
of. P Marura Das Vv, ABDUL GHANI, 28 P.L. R, 
1917; 23 P. W. R. 1917 769 


COMPANIES ACT (VIT or 1913), S. 162 (vi)— 
Liquidation—Just and equitable, interpretation of— 
Court, power of — Apprehension of loss, whether 

` ground for winding up. 

The power given in section 162 (vi) of the Com- 
panies Act to a Court to wind up a Company, if it is 
just and equitable that the Company should be 
wound up, should not be exercised unless there is 
very strong ground for acting upon it, because 
these companies are, governed by a majority of their 
own members and where there is a domestic 
tribunal which has powers to decide upon a question, 
it should, if possible, be left to that domestic tribunal, 
’ Therefore, in the case of aCompany which is not 
shown to have been conceived and brought forth in 
fraud or to be one whose substratum is gone, the 
mere fact that the applicants apprehend that the 
assets of the Company will be frittered away and 
that loss instead of gain would result from “the com- 
pany continuing to work is no ground for winding up 
‘the Company under clause (vi) of section 162 of the 
ompanies Act. A In the matter of MAHAMANDAL 
SHASHTRA PRAKASHAK Samity, LTD., 15 A. L. J. er 
s §. 208—iquidator, appointment of, irregular 

-De facto and de jure liquidator—Liquidator, duty 
" of, on appointment-—Failure to give notice—Bona 
“ fide encuse —Penalty. 

‘ Where a person isappointd liquidator of any com- 

pany, however imperfect he may consider his appoint- 

ment to be, if he is nominally a liquidator and acts 


as such, he must carry cut the duties as well as, 


exercise the tights of a liquidator. 


When a person accepts. his appointment as a 
liquidator, he must give notice of it according to law; 
e 204 if he does not do so, then unless there is some 
bona fide excuse in the nature of a misunderstanding, 
he will be liable to a penalty under section 208 of 
the Companies Act. A SATISH OHANDRA GHOSR v. 
PBMPEROR, 15 A. L. J. 346 * ` 478 
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S. 243 —-Liquidator, power of, to take action 
after dissolution. 

The dissolution of a Company does not debar the 
Liquidator from taking action in respect of the assets 
realized after the dissolution of the Company. P 
MATHRA Das v. ABDUL GHANI, 28 P. L. R. 1914; 23 P. 
W. R. 1917 769 


CONFESSION, retracted and uncorroborated, value of 
- —Conviction. . 

, À conviction based on a rotracted and uncorro- 
borated confession of a weak, wretched creature, 
exposed to all sorts of Influences and who could 
easily be prevailed upon to make a confession on 
a promise that he would be made a witness in the 
case, is bad. PAT CHHERIA v. EMPEROR, 1 P. L.W. 
414 999 


CONSTRUCTION or DOCUMENT—Bond— Aliena- 
tion, covenant against, effect of. 
Defendant executed a bond in 

terms:-— 
. “L have borrowed Rs. 1,000 from so and so......and 
one-third out of the entire 20 biswas...... belonging to 
me, and have brought the same to my use. I, there- 
fore, covenant and give it in writing that I shall 
repay the aforesaid amount with interest, etc, and 
until repayment.,.... I shall not transfer the aforesaid 
property... if I shall do so then such transfer shall 
be invalid. I have, therefore, executed these few pre- 
gents by way of tamassuk..,...”: 

~- Held, that the bond did not constitute a simple 

mortgage. A Monas LAL v. Inpomati, 15 A. L. J. 

174 18 


Deed—"Tarka,” meaning of. 
- Tt is a cardinal canon of the interpretation of 
deeds that the Court should endeavour to gather the 
intention of the parties to it from the language of the 
document taken as a whole and from all the sur- 
rounding circumstances. 

Where a deed purported to convey the “tarka” of 
a Hindu widow: 

Held, that the expression “tarka” -was intended 
to mean the moveable aud immoveable - property 
which was in possession of the lady at the time of 
her death, and that it was notin the contemplation 
of the parties to include therein incorporeal rights 
in a shop which was no longer in her possession. P 
Jar Ram SINGH v, SUKA Diaz, 10 P. W. R. 1917 436 


Malabar Law—~Melkanom deed—Mortgage— 
Attestation 167 


CONTRACT, breach of—Damages, assessment of. 
- In awarding compensation in cases of breaches 
of contracts to serve fora fixed period, the amount 
of compensation should be assessed with reference 
to the length of service rendered. L B KUNBHA HAJI 
RAGHAW v. MoticHanD MAKANJI SHAH 121 
with illiterate person—Terms not explained, 
` effect of. 

The contents of the written contract not having 
been fully explained to or understood by the defend- 
ant, an illiterate man, it was not binding upon him? 
© PARASULLA MALLICK v., CHANDRA Kanta Dass, 21 
0. W. N. 979 i eh 177 
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Ss. 16, '74—JInterest, exorbitant rate of, whe- 
ther penalty— Undue influence. 

A Court is not competent to rip up a contract 
merely because it considers the rate of interest hard 
and unconscionable and 4 debtor cannot be relieved 
except by showing that he comes within the four 
cornerg of sectione 16 of the Contract Act. PAT 
NATHUNI SAHU v, BAIJNATH PRASAD, 1 P. L. W. 300; 
2 P. L. J. 212 $52 


Ss. 17, 19, 178 —Fraud—Goods purchased with 
déliberate intention of not paying for thém—Vendor, 
position of, 

A person who orders and obtains possession of 
goods with the deliberate intention of not paying 
for them cominits fraud, and as longas the price is 
not paid, he must be considered as the agent of the 
vendor and his possession as that of the latter. 








In such a case the vendee, although he is in 
possession of the documents of title to the goods, is 
unable to make a valid pledge of them, vide section 
178 of the Contract Act. P ALLAHABAD BANK, DELHI 
v, FIRM oF MADAN MOHAN-KISHEN Lat, 2 P, W. R. 
1917; 14 P. L. R. 1917 169 


= Ss, 20, 65—Mogoli brahmattar rights, agree- 
ment for lease of —Mistake, mutual, effect of - Sutt for 
refund of money advanced. 

An agreement entered into under a mistake and 
misapprehension as to the relative and respective 
rights of the parties thereto is liable to be set aside 
as having proceeded upon a common mistake. 

Where plaintiffs agreed to take a lease of the 
mogolt brahmattar rights of the defendants in 
certain lands with the object of working the mines 
thereunder, both parties believing at the time of the 
agreement that the brahmattar rights carried with 
them the mineral rights, and it was subsequently 
discovered that they carried no such rights: 





Held, (1) that the agreement became void under 
section 20 of the Contract Act as soon as the mistake 
was discovered; 

(2) that the plaintiffs were entitledto a refund of 
the money paid by them under the agreement. C 
Ram CHANDRA MISRA v. GANESH CHANDRA GANGO- 


PADBYA, 21 C. W. N. 404; 25 C. L. J. 459 78 


Pid 1 


Ladi 





S. 23 — Loan for immoral purpose, whether can 
be recovered, 

Money lent for the purpose of assisting the 
borrower to visit brothels and bring in prostitutes can- 
not be recovered in a Gourt of Law. C RAJENDRA 
Nats Das v. ABDUL HAKIM KHAN 767 


mimi S, 23—Public policy —Pleader, loan by, vali- 
dity of. 

A loan transaction entered into between a Pleader 
anda person not his client is not against public 
policy and is, therefore, legally enforceable. O Suauar 
Kunwar v. Sirapat Ram, 4 0. L. J. 92; 20 O. C. of 35 





~— S, 24, applicability of. 

Section 24 of the Contract Act does not apply toa 
@ase where the plaintiff is seeking to enforce an 
equity in respect of a perfectly valid security. A 
RAJENDRA Prasad v. BAM Jaran Ral, 16 A, L. J. are 

9 
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. 





8. 24 — Considerations, one 

Sul, effect of. 

In a contract where one of the several considera- 
tions moving from the defendantis unlawful, e. g., the 
transfer of property which the law does not permit to 
be transferred, the whole agreement is void under 
section 24 of the Gontract Act. © Suaram SUNDAR 2, 
DiuGANJAN SINGH, 20 O. C. 155; 4 O. L. J. 3880 540 


—— ~— §, 25—“Debt”, meaning of—-Promise to pay 
whatever is found due, whether promise to pay debt. 
The word “debt” used in section 25 of the Contract 

Act must be taken to have been used in its ordinary 

meaning of a sum payable in respect of a money 

demand recoverable by action. 

A promise to pay any amount which might be 
found due by the arbitrator on taking the accounts 
of the partnership between the parties does not 
amount to a promiseto pay a “debt” within the 
meaning of section 26 of the Contract Act. M DORATI- 
SAME Vv. VAITHILINGA, 40 M. 31; 32 M. L. J. 422; (1917) 
M, W. N. 353 220 


8. 25—Promise to repay loan at certain place 

-—Consideration—Cause of action, 

A promise to pay what one is already under an 
obligation to pay, is a promise without any considera- 
tion and does not give rise foany cause of action. 
Therefore, a promise by a debtor to repay the loan 
at a certain place for the sake of the creditor's con- 
venience does not entitle the creditor to sue at that 
place solely by reason of it, unless the promise is 
supported by consideration, or is one falling under 
section 25 (2) of the Contract Act, L, B Maune Ba 
Tu v. BAMAN Kuan 132 


———~ §, 27, Exception 1—Good-will, meaning of — 
Contract with illiterate person—Terms not explained 
-Contract in restraint of trade. 


of several, unlaw- 
e 


Defendant, who used to carry on business as 
a carrier of passengers by gahana boats between 
certain stations, agreed to pay to the plaintiff a large 
sum in consideration of the latter abstaining from 
carrying ona rival boat business along the same 
route for a period of three years, and also in con- 
sideration of his transferring certain lease-hold rights 
of certain ghats in connection with the boat business: 


Held, (1) that=22 the main consideration for tha 


contract was the restraint of the plaintiff's rival 
business in gahana boats, the contract was void 
under section 27 of the Contract Act; 

(2) that as it was impossible to sever the legal 
part of the contract from the illegal part, the whole 
contract was unenforceable; but the defendant 
should nevertheless pay for the advantages he 
actually received under the contract in the matter 
of the leasehold rights; 

(3) that the contract did not fall within exception 
1 to section 27 of the Contract Act, as .the plaintiff 
had no good-will in his rival business. © PARASULLA 
MALLICK v, CHANDRA Kanta Dass, 210, W.N. ae 

77 
349 





— §, 28 
-— S, 41, applicability of. | 
Section 41 of the Indian Contract Act, 1872, which 
provides for the discharge of a contract by the 
acceptance of performance by @ jthird party, applies 
e 
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only where the contract has in fact been performed. 
PC Har CHANDI LAL 7. Sasoras Sinan, 32 M. L. 
J. 241; 15 A. L. J. 223; 1 P. L. W. 370; 5 L. W. 602; 
(1917) M. W. N. 290; 25 O. L. J. 3°6; 21 M. L. T. 292; 
21 C. W. N. 766; 19 Bow. L R. 444; 39 A. 179 343 


S. 4R— Sale of goods by sample—Place of con- 

tract and delivery different—Delivery, whether part 

+ of contract—Goods found defective and at variance 
with sample—Suit for damages— Cause of action— 

Jurisdiction. 

A contract for the sale of goods by sample was 
entered into in Bombay and the seller was directed 
to send the goods to the buyer's addressat Allahabad. 
Plaintiff alleged that when the goods reached him 

w at Allahabad they were found to be defective and at 
variance with the approved samples. He sued defend- 
ant for damages in the Court of Small Canses at Allaha- 
bad. The Judge of the Small Cause Court, without 
taking any evidence, held that he had no jurisdiction 
to try the suit inasmuch as the contract was completed 
at Bombay, and returned the plaint for presentation 
in the proper Court: 


Held, that he should have taken evidence as to 
whether the place of delivery was an essential part of 
the contract or not, under section 48 of the Contract 
Act. A Suro CHARAN Lar v. Tas Buar Arr Bua, 
15 A. L. J. 342 524 


Ss. 69, 70, applicability of, to claims for con- 
tribution—“Bound by law to pay”, meaning of. 
Sections 69 and 70 of the Contract Act do not 

apply to claims for contribulion under section 82 

of the Transfer of Property Act. 


The expression “bound by law to pay” in section 
69 of the Contract Act means a legal liability, 
and not a contractual liability. Wi KUNCHITHAPA- 
THAM PILLAI v. PanaMALAL Prnwar, (1917) M. W N. 
166; 32 M. L. J. 847 405 


— §. 73. 


Section 73 of the Contract Act applies to all guits 
for damages caused by breach of contract, whether 
the contract was for sale of moveable or immoveable 
property. M ADIKESAYAN NAIDU v. GURUNATH 
CHETTI, #2 M. L. J. 180; (1917) M. W. N. 174; 5 L W. 
425; 40 M. 338 358 


— S. 73— Breach of contract—Damages, measure 


imeat 











of. 

When a contract has been broken, the party who 
breaks the contract is liable to pay to the injured 
person such damages as may accrue within a 
reasonable time after the breach has occurred, PAT 
MADAN Monan Lan v N. N. MUKHERJI 919 


— §. 74—Interest, eworbitant rate of, whether 

penaliy— Undue influence. 

Ordinarily a high rate of interest cannot per se 
be re&arded objectionable as a penalty within the 
Menning of section 74 of the Contract Act. But 
.when the contract provides a special condition for a 
change in the rate or mode of calculation of interest, 
as a punishment for some default, that special 
condition may opeyate asa penalty. PAT NATHUNI 
Sanu v. BAIJNATH Prasan, 1 P. L, W. 300; 2 P. L. J. 
#12 352 





GENERAL INDEX. 


1035 


CONTRACT ACT—contd. ~ 


— 5, %74—-Unconsetonable bargain—Stipulation 
to pay compound tnterest— Penalty. 

The mere fact that a borrower's preperties hav® been 
put up to sale in auction and that he has no money 
and cannot procure any elsewhere, does not make 
a stipulation to pay compound interest at 12 per cent. 
per annum in a mortgage bond unconscionable. Tho 
stipulation to pay compound intorest from the date 
on which the debt falls due is nota penalty within 
the meaning of section 74 of the Contract Act, PAT 
Laxar OHAND v. Pear UHAND, 2 P. L. J 283 106 


= +— §.74, Expn., whether exhaustive—Penaliy— 

Interest, stipulation to pay exorbitant rate of—-Ques- 

tion of law and fact. 

There is nothing in the law, as contained’ in the 
Indian Contract Act, to preventa man of full age 
and of ordinary understanding from contracting, if 
he is at arm's length, to pay interest at an exorbitant 
rate, 

But a stipulation ina kabuliyat to pay interest at 
an exorbitant rate in the event of the rent being in 
arrear may amount toa penalty under section 74 of 
the Contract Act. | 

Whether a stipulation to pay interest at an exorbi- 
tant rate is a penalty or not is a mixed question of fact 
and law to be decided ov a consideration of all the 
circumstances relating to the case. 

The explanation to gection 74 of the Contract Act 
is not exhaustive, so that a contract for the payment 
of interest which does not fall within the terms of 
the explanation may amount to a penalty. C Lar. 
Goran Dutrv Biswa NATH 647 


5, 128, applicability of. 

Section 128 of the Contract Act, which makes the 
liability of the surety co-extensive with that of the 
principal debtor, has reference only to the quantum of 
the liability and is not intended to affect the appli- 
cation of the Statute of Limitations. © Broysnpro 
Kissor®t v. HINDUSTHAN CO-OPERATIVE INSURANCE 
Society, 25 0. L. J. 288; 21 C W. N. 482 705 


—-—§s 152, 161—Bailee, hability of, for loss of 
goods bailed. 


mamm ——— SS, 176, 178 —Pledgee, right of to sell goods 

pledged-—Notice to pledgor 

A pledgee is not entitled fo sell the goods pledged 
to him before the amount of the loan becomes due, 
and before effecting the sale he must give reasonable 
notice to the pledgor, vide section 176 of the Contract 
Act. P ALLAHABAD BANK, DELHI v FIRM or MADAN 
Monan-KisHen LAL, 2 P. W. R.1917; 14 P.L. R, 
1917 169 


~— S. 280-——-Agent receiving goods on behalf of 
principal -— Agent, whether personally liable for the 
rice, 

Plaintiffs, at the request of a certain Ludhiana firm, 
purchased 300 bags of cotton seeds and sent them to 
the defendants who received and appropriated the 
goods to their own use. The Ludhiana firm 
having applied to be declared insolvent the 
plaintiffs sued the defendants to recover the price of 
the cotton seeds. It appeared that the defendants 
wrote a letter to the plaintiffs complaining of short 
weight of the cotton seeds and added that trey 

* would send the money in a few days; ' 
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Held, (1) that the letter could not be interpreted as 
containing an unconditional undertaking to pay for 
the coton seeds; ə 


(2) that the defendants did not admit any personal 
liability and in the absence of any proof to the con- 
trary they must be taken to have written the letter 
merely as agents of the Ludhiana firm and were not, 
therefore, personally liable for the price of the cotton 
seeds. P Firw or KHUSHI RAM-BEHARI DAL v. 
Matura Das, 70 P. W. R. 1917 793 


CONVICTION —-Evidence—Proof, quantum of, 

A conviction in a criminal case must rest upon 
direct or circumstantial evidence, and conjecture 
must not be allowed to take the place of proof. P 
EMPEROR v. Buta Sıxan, 1 P, R. 1917 CR; 18 Cr. L. 
J. 490 330 


CO-OPERATIVE SOOIBTIES ACT (II or 1912), 
S. 19 {b)—‘Raw material for manufacture, fat, whe- 
ther is. 

Fat to bə sold at a profit and not for the purpose 
of mahufacturing some other commodity is not ‘raw 
material, within the meaning of section 19 (b) of the 
Co-operative Societies Act, 1912. P  MORHALDA 
KHAJURANWALA BANK v. Mamu, 3 P, W. R. 1917; 19 
P. L. R. 1917 373 


CO-SHARER, default by, in payment of revenue—Sale 
— Purchase by co-sharer-—Rights of other co-sharers. 
The relative position of co-owners in respect of the 

payment of revenue demands from each such 

measure of candid dealing and good faith as would 

ensure that a sharer would not be tempted to make a 

deliberate default with a view to ousting his co- 

sharers and appropriating to himself their common 
property. 

One of several co-sharers made default in the pay- 
ment of his proportionate share of the Government 
revenue and thus caused the sale of the estate, and 
purchased it himself: 


Held, that the transaction amounted in effect to 
nothing more than the payment of an arrear of 
revenue enuring for the benefit of all the co-sharers, 
and that the estate must be held by the purchaser 
for the benefit of all the co-sharers, according to 
their several interests at the date of the sale, subject 
to the payment by the latter tothe former of their 
proportionate share of the expenses incurred by him 
in the purchase of the property. PC DEONANDAN 
Pragap v. JANKI Sinan, 15 A. L J. 154; 82 M. L. J, 
206; 21 CO. W. N. 478; 1 P. L, W. 294; (1917) M. W. N. 
254; 25 C. L. J. 259; 21 M. L. T. 240; 6 L. W. 526; 19 
Bom. L. R. 410; 44 C. 573 346 


COSTS—Appeal—Mutawallis, right of, to get costs of 
litigation out of estate. 


An appeal from a decision upon the question of 
costs is entertainable where a question of principle 
is involved. 


Persons who are in the position of trustees 
ought to have their costs out of the trust estate 
in legal proceedings concerning the estate, unless 
they have unreasonably carried on or resisted such 
proceedings. C AGA MAHOMED BHIRAZI v, MANOMED 


Sfoostry, 21 C. W. N. 339 388 


INDIAN CASES, 


[1917 > 


COURT, discretion of—~Revision— High Court, power 
of interference of-—-Compensation, suit for. 

Ordinarily the exercise of discretion by a lower 
Court in awarding compensation cannot be questioned 
in revision, but such interference is called for in 
cases where there has been no real exercise of 
discretion at all LB KUNBHA HAJI RAGHAW w. 
MOTICHAND MAKANJI SHAH 121 


COURT FEES ACT (VIL or 1870), S. 7—Plaintiff, 
option of 911 ° 





— 8.7, cu. 5 th)—Garden, meaning of—Swit . 
tor lands—Valuation——Trees, whether to be valued 
separately. 

The term ‘garden’ in section 7, clause 5 (b) of the 
Court Fees Act is a technical term and is used 
primarily in the sense of ornamental or pleasurable , 
or vegetable garden. 

The conversion of an assessed arable field into a 
cocoanut tope does not affect the application of clause 
5 (b) of section 7 of the Act. 

In a suit for land trees standing thereon need not 
be separately valued, A decree for the land will pass 
also the trees on the land. M KULLAPPA GOUNDEN 
», ABDUL RAHIM SANIB, b L, W. 270; 2] M. L. T 251 

254 
— §. 13— Appeal dismissed as to some respond- 
ents—Refund, appellant, whether entitled to, 

Section 13 of the Court Fees Act refers to cases 
where a decree in favour of the respondents (i. e., 
all the respondents where there are more than one) 
is set aside and the case is sent back “for a second 
decision.” The proviso refers to cases where the 
decision in favour of the respondents is set aside 
qua a portion only of the subject-matter of the suit, 
but in either case the decree appealed against must 
be set aside qua all the respondents. 





Where a decree is left standing as to some of the 
respondents, the decision so far as these respondents 
are concerned is left standing and the appeal against 
them is dismissed, and the appellant is not, in such 
a case, entitled to a refund of the Court-fee under 
section 13 of the Court Fees Act. A BHAGWANTI, ® 
In the matter of, 14 A. L. J. 671 


— §, 28 766 
° 
ORIMINAL PROCEDURE CODE {Acr V or 1898), 

Ss. 4 (h), 190 (1) (a), 587 {a)—“Complaint”, mean. 

ing of—Jurisdiction— Irregularity —Penal Code (Act 

XLV of 1860), s. 854. , 

A petition addressed to a Magistrate which 
describes an offence, names the offender, and asks 
for his trial and punishment under a specific ` pro- 
vision of the law, amounts to a complaint within the 


meaning of section 4 (Ah) of the Criminal Procedure’ 
Code. 


Respondent presented a petition to the Deputy 
Commissioner, which contained a detailed account of 
an indecent assault committed by the accused upon 
her and prayed for his trial and punishment “under 
section 854 of the Penal Code. The Deputy Co- 
missioner endorsed an order thereon to the effect 
that the petitioner might put up a complaint before 
a specified Magistrate, and returned the petition to 
her. She presented it to the Magistrate specified 
in the order, who examined her thereon and issued 
process against the accused; 
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Held, that the petition amounted to a complaint 
and was sufficient to give the Magistrate jurisdiction 
under section 190 (1) (a) of the Oriminal Procedure 
Code. N , SHANKER v., MANNI, 13 N. L, R. 18; 18 Cr, 
L, J. 459 299 
— §, 41-—Appeal, criminal—Procedure—Record 

sent for—Appellant, right of, to be heard—Conviction 

ome Fnidence, 

Where a District Magistrate on a criminal case 
coming up before him in appeal sends for the record 
and on the receipt of the record dismisses the appeal 
without hearing the appellant orany legal practitioner 
engaged on his behalf, the procedure adopted by him 
is not in accordance with law. The appellant must 
be given an opportunity to be heard. 

A conviction based upon a prosecution story, a sub- 
stantial portion of which has been disbeJieved, is bad. 
PAT JaAGpEo Ral v. KALI Rat, 1 P. L. W. 577; 18 
Cr, L. J. 689 1007 
— B. 75-——Warrant signed by Magistrate not 
being presiding officer, validity of—Arrest— Escape 
~—Offence 494 


— Ss. 107, 144—~Magistrate, power of—Breach 
of peace-—-Party exercising lawful right, whether can 
be bound down—Revision—High Court, power of in- 
terference of. 

It is the duty of a High Court to prevent the abuse 
of the provisions of the Jaw, and if in a case in which 
proceedings have been taken under section 107 of 
the Criminal Procedure Code, it is found that the 
information did not justify the Magistrate in issning 
a warrant, the High Court will interfere with the 
order passed. 

Section 107 of the Criminal Procedure Code does 
not authorise action against a person who is expected 
to do an act which may cause a breach of the peace 
or disturb the public tranquillity unless that act is 
wrongful, and the mere factthat the doing of a law- 
ful act may lead to a breach of the peace, while it 
may authorise the Magistrate to take action against 
the persons expected to commit that breach, does not 
authorise action against the persons intending to do 
the lawful act, unless they are themselves likely to 
commit a breach of the peace or io disturb the 
public tranquility. UB NGA Tr v. Maune Kyaw 
Yan, 2 U. B. R. (1916) 157; 18 Or. L. J, 512 480 


————- §s. 107, 144, 145, 436, 487— Order striking 
off proceedings under sections 144, 146 or 107— 
District Magistrate, whether can interfere~—Revi- 
gion 328 


Tema Ks. 107, 145-—~-Proceedings under section 145 
by Sub.Divisional Magistrate—Proceedings under 
section 107 on same materials by District Magis. 











trate, legality of 996 
S. 108—Sedition—Disaffection,” meaning 
of 807 


Ss. 110, 514—~ Forfeiture of security bond for 
good behaviour—-Magistrate convicting accused, failure 
of, to pass orders as to security bond, effect of. 

Ifa Magistrate trying an accused is aware that the 
latter has already been made to furnish security for 
good behaytour, and on convicting him passes no 
order as to the security bond, no other Magistrate 
can in subsequent proceedings confiscate the eond, 


ee 
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Where, however, such Magistrate is unaware of 
the existence of the bond and passes no order with 
respect to it, any other Magistrate having jurisdiction 
can start proceedings to contisqate the bong. 

One M. 8. was bound over under section 110 of the 
Criminal Procedure Code and was made to execute a 
bond for Rs. 500 with two sureties, on the ground that 
he was a habitual thief and dacoit. Before the 
expiry of the bond he was convicted and sentenced 
under section 19, Act XI of 1878, for possession of a 
chhavi. When the chhavi was found thero was a 
strong suspicion that M. 8. was actually on p 
marauding expedition: 


Held, that the convictionof M. 3. rendered the 
sureties liable to confiscation of the security. P Bota 
SINGH V. EMPEROR, 3 P. R. 1917 Or; 18 Cr. L. J. 508 

476 

Ss. 110, 117 (4)—Joint trial— Association of 

accused—Procedure—Jurisdiction, want of ~ Acguies- 
cence of accused, effect of. 

Section 117 (4) of the Criminal Procedure Code 
allows a joint proceeding where two or more per- 
sons have been associated together in the matter 
under enquiry. The section, however, does not apply 
to proceedings under section 110 of the Code where 
the evidence is generally to the effect that the 
accused are persons of bad livelihood who associate 
with other badmashes and evidence is also given of 
specific facts against individual accused. 

The mere acquiescence of the accused in a joint 
enquiry does not give the Magistrate'a jurisdiction 
which he does not possess. P LUQMAN v, EMPEROR, 
3 P. W. R. 1917 Cr; 18 Or. L. J, 617 985 


—~ -—~ Ss, 118, 122, 1283-—-Surety for good behaviour, 
rejection of—Sufficiency of reason—High Court— 
Revision. 

Tt is not the pecuniary sufficiency alone of the 
surety that the Court has to look to under section 
122, Criminal Procedure Code. 

The question whether a surety offered by a person 
required to give security for his good behavionr is a 
fit person is one of discretion, and what the Court 
of Revision has to look to is whether, under the 
circumstances of each particular case, the order 
rejecting the surety is a reasonable and proper order, 

Where a Magistrate refused to accept a certain 
Pleader as a surety for a person who, having been 
found in a proceeding under section 110 to be a mem- 
ber ofa large gang of swindlers, was required to 
furnish security for his good behaviour for a period 
of three years, on the ground of the surety’s inability 
to control the accused: 

Held, that the order was, in the circumstances of 
the case, reasonable and proper. © ABDUL KARIM 
v. EMPEROR, 21 O. W. N, 925; 18 Cr. L. J. 453 293 


—~~ — §s. 125, 439—Security to keep peace, order 
for—Application to cancel bond, hearing of— Proce- 
dure—Appeal—Revision, 

Section 126 of the Criminal Procedure Code, 1898, 
does not give aright of appeal against an order 
directing security to be given to keep the peace. All 
that the accused is entitled to under the section is to 
ask the District Magistrate to,exercise his powers 
under the section to cancel the bond. Such an ap- 
plication should not be dismissed withoutegiving the 





038 


CRIMINAL PROCEDURE CODE —~contd. 


applicant or his Pleader an opportunity of being 
heard. P Sita RAM v. EMPEROR, 15 A. L, J. 469; 18 
Or. L. J. 630 998 
gS. 188, 13885~Procedure—-Claim for right set 

up—Magistrate, duty of. | 

Before any, proceeding can be taken by a Magis- 
rate under section 138 of the Criminal Procedure 
Code or, at allevents, before any reference can be 
made toa Jury, it is incumbent on the Magistrate 
himself, when a claim for right is set up, to deter- 
mine whether that claim is bona fide or not, and 
whether the road or pathway isa public pathway or 
not. Itis not open tothe Magistrate to leave the 
decision of that question to a Jury appointed under 
section 188 of the Criminal Procedure Code, PAT 
IMRAT Ani Vv, AMJAD At, 2 P. L, J. 67; 18 Or. L. J. 
452 292 
i —- B, 144, 


The right of public discussion is a right which 
every subject possesses, and persons convening a 
meeting to discuss religious matters are not doing 
anything unlawful. If owing to the prevalence of ill. 
feeling between certain persons likely to attend the 
meeting, or any other cause a breach of the peace is 
expected, the Magistrate should proceed under 
section 144 of the Criminal Procedure Code to secure 
that the peace isnot broken. U B Nea Ti v. MAUNG 
Kyam Yan, 2 U. B. R. (1916) 157; 16 Or. L. J. ae 
Ss. 144, 145, 107, 486, 487-—Order striking off 

proceedings under ss. 144, 145 or 107— District Magis- 

trate, whether can interfere—Revision. 

Certain persons applied to a Magistrate to take 
action against the petitioners under section 107 or 144 
or 145, Criminal Procedure Code. The latter, on 
receipt of the Police report, struck off the proceedings 
declaring the application to be frivolous and 
vexatious. The complainant then applied to the 
District Magistrate for revision, who remanded the 
case to the Magistrate for proper determination of 
the question of legal possession under section 145: 


Held, that the District Magistrate had no authority 
to revise the order of the Magistrate in the matter 
and could not direct him to take action under section 
145 of the Criminal Procedure Code. PAT Ras 
BEHARI SINGH v. EMPEROR, 1 P, L W. 258; 18 Cr. L. 
J. 488 328 


= S, 145- Crops on disputed land deposited with 

third party- Possession, joint —Mugistrale ordering 

dirision of crops — High Court, interference by. 

Where previous to the drawing up of proceedings 
under section 145, Criminal Procedure Code, n 
Magisirate had caused the paddy crops on the dis- 
puted land to be cutand deposited with a third 
party, and after the proceedings had been drawn up 
between the contending parties, one of whom claimed 
to be in sole possession of the land and the other 
to be in joint possession of the same, the Magistrate 
finging that the parties were in joint possession of 
the land, ang there was no likelihood of a breach of 
the peace, ordered tbe paddy to be equally divided 
between the two parties: 


Held, that the Magistrate had discretion to pass 
gome order regarding the property which hẹ found 
: es 


a e 
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himself in custody of and that the High Court was not 
bound to interfere with the order. PAT ISHAN 
CHANDRA v. SRINATH, 1 P. L. W. 548; 18 OR. L. J. AA 
mm B, 145 ~Dispute likely to cause breach of peace 

— Proof-—Magistrate, duty of. 

To satisfy the requirements of section 145, Crimi- 
nal Procedure Code, the Magistrate must himself 
enquire into the question whether a dispute likely to 
cause a breach of the peace exists concerning any 
land or water and must record n judicial decision 
thereupon, 


Where, therefore, a preliminary order «under sub- 
section (1) of section 145, Criminal Procedure Code, 
was made on the report of a zaildar and the parties 
had had no opportunity of producing their evidence 
before the zaildar: 


Held, that in the absence of judicial evidence 
showing the likelihood of a breach of the peace, the 
report of the zaildar could not be invoked in support 
ofan order under section 145, Criminal Procedure 
Code P Prem SINGH v. Emperor. 25 P W. R. 1917 
Cr; 18 Or. L. J. 665 805 


~ —~ $s. 145, 146, order wnder—Government of 
India Act, 1915 (5 & 6 Geo. V, C. 61, s. 107— 
High Court, power of, to interfere—Magistrate, duty 
of —Finding, clear, as to likelihood of breach of peace, 
necessity of—Attachment order, propriety of —Revi- 
sion, 


Ina dispute under section 145 of the Criminal 
Procedure Code, a High Court has no right 
to interfere on the merits so long as the Magis- 
trate is acting within his own jurisdiction. 


To enabler Magistrate to make an order relat- 
ing to disputes abont immovenble property, he 
must, in accordance with section 145 of the Code 
of Criminal Procedure, first make an order in 
writing stating the grounds of his being satisfied 
that a dispute exists likely to cause a breach of the 
peace, 


Therefore, where a Magistrate, purporting to act 
under section 145 of the Criminal Procedure Code, 
merely states in. his order th.t the report 
of the Police will show that the dispute is not 


likely to subside until an order is made, it does ` 


not amount to a finding that he is satisfied that 
there is likely to be a breach of the peace and 
his order is not in conformity with section 145 (1) 
of the Code. : 


To entitle a Magistrate to make an onder of 
attachment, he must decide either that none of 
the parties was in possession as defined by section 
145 of the Criminal Procedure Code or ‘that he is 
unable to satisfy himself as to which of them 
was. 


Therefore, an order of attachment made without? - 


one or other of these findings is an order made 

without jurisdiction and a High Court can interfere 

with such an order under section 107 of the 

Government of India Act, though not under section 

435 of the Criminal Procedure Code. A NATHU RAM 

v., EMPEROR, Ib A L. J. 270; 18 CR. 1. J. 557 701 
= a 


Vol. XX XIX | 


e CRIMINAL PROCHDURE CODE —contd, 


-~ —— S, 145— Preliminary order, omission to pass, 
effect of —Atagistrate, duty of-—Trees, severed from 
land, order in respect of, validity of. 

In order to give jurisdiction to a Magistrate to 
take proceedings under section 145, Criminal Pro- 
cedure Code, it is essential that he should he 
satisfied that a dispute likely to cause a breach of 
the peace exists, and such dispute must refer to 
land or water or the boundaries thereof lying within 
his local jurisdiction. If such a dispute exists, the 
Magistrate is entitled to exercise his jurisdiction, 
and the first step is the recording of the initial 
order, the contents of which are specified in the first 
clause of section 145. 

But the mere omission to record the preliminary 
order is not a fatal defect, if no prejudice has been 
caused thereby, 


Trees which have been severed from the land do 
not come within the purview of section 145, sub- 
section (2), and no orderunder section 145 can be 
made with respect to them. P Sasap Hussain v. 
NANAK CHAND, 22 P. W. R. 1917 Cr; 18 Cr. L. J. a 
—— —— Ss, 145, 146—Proceedings under s. 145— 

Attachment under s. 146-—-Subsequent application by 

third party to re-open proceedings — Procedure —Magis- 

trate, duty of. 

Proceedings under section 143, Criminal Procedure 
Code, were instituted between two parties, and the 
Magistrate being unable to satisfy himself as to 
which of them was in possession of the land in 
dispute attached it under section 146, Subsequently 
petitioner appeared and pointed out that the land 
in dispute belonged to his ward, a minor, and 
applied to be allowed to prove his ward’s posses- 
sion but the Magistrate declined to accede to the 
application: 

Held, that the course adopted by the Magistrate 
was bad and that he ought to have given petitioner an 
opportunity to make out his case for the protection 
of his rights, PAT CLAIR SMITH v. ABID HUSSAIN, 
1 P. L. W. 378; 18 Cr, L, J. 637 1905 


-— Ss. 145, 107— Proceedings under s. 145 by 
Sub-Divisional Magistrate—Proceedings under s. 107 
on same materials by District Magistrate, legality of. 

eWhere on a complaint by S. & Co, charging K. 

& Oo. with criminal trespass, mischief and rioting, the 

Sub-Divisional Officer, after inquiry, started proceed. 

ings under section 145, Criminal Procedure Code, in 

preference to those under section 107 of the same 

Code, after dismissing the original complaint upon 

the ground that several disputes were involved, 

and the District Magistrate, on being moved, held 
that K. & Co, were in possession and, withont dis- 
turbing the finding of the Sub-Divisional Officer that 

S. & Co. laid bona fide claim to actual possession, 

directed that proceedings under section 107 be started, 

those under section 145 being kept in abeyance and 
the same to be transferred to his file: 





Héld, that there could not be two simultaneous 
proceedings on the same materials, one under 
section 145 and the other under section 107, and 
that the proceedings under section 107 must be set 
aside. PAT -Upit Narain, In re, 1 P. L. W. 646; 
(1917) Par. 216; 18 Or, L. J, 628 996 
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e= — S, 145 (1) (8)—-Omission to record order in 

ariting or to serve copy of order on parties, effect uf— 

Magistrate explaining matters to parties— Revision, 

The omission to frame an order in waiting as 
required by section 145 (1) of the Criminal 
Procedure Code or to serve a copy of the order 
on the parties as requrired by section 145 (8) does 
not necessarily invalidate proceedings under section 
145. 


Where, therefore, the parties appeared before a 
Magistrate who explained matters to them fully 
and they evidently understood everything that was 
requisite: 

Held, that there was no sufficient cause for 
interference. P Nur BAKHSH v. EMPEROR, 26 P, W. 
R. 1917 Cr; 18 On, L. J. 633 1001 


— S. 164 (3)—Confession procured by induce- 
ment, value of—-Police Officer, presence of, effect of— 
Magistrate, fatlure of, to comply with provisions of 
s. 164 (3), effect of-— Statement of co-accused, admissi- 
bility of—Penal Code : Act XLV of 1860), s. 302. 

A conviction based on confessions made in res- 
ponse to an inducement by the Police,to the effect 
that nothing would happen to the persons making 
the confession if they gave information, recorded 
in the presence of a Police Officer by a Magistrate 
who fails to comply with the provisions of section 
164, Criminal Procedure Code, and inconsistent with 
each other and with other evidence recorded, is 
bad. 

Per Chapman, J—A statement of an accused 
implicating his co-accused is not relevant 

Per Roe, J.— Under secion 164 (8) of the Criminal 
Procedure Code a Magistrate is bound to question the 
accused closely as to hismotivesin making a con- 
fession, and if he fails to do so, he has no jurisdiction 
to say that he is satisfied that the confession is 
voluntarily made, He has, therefore, no jurisdiction 
to record it as a Magistrate. 





A confession made by an accused, who was at the 
time within sight and hearing of a Police Officer and 
not taken in-accordance with section 164, Criminal 
Procedure Code, is not admissible in evidence, PAT 
JIUBODHAN BHUIAN v. EMPEROR, IP, L W. 8%; (1937) 
Part, 149; 18 Cr. L. J. 623 991 


8. 172— Police diary, whether can be used by 
Court—Statements made to Police Officers, admissi- 
bility of— Evidence, 

A diary made by an investigating Police Officer, 
under section 172 of the Code of Criminal Procedure, 
1898, may be used under that section to assist the 
Court which tries the case by suggesting means of 
further elucidating points which need clearing up, 
and which are material for the purpose of doing 
justice between the Crown and the accused, but not 
as containing entries which can by themselves be 
taken to be evidence of any date, fact or statement 
contained in the diary. The Police Officer who made 
the diary may be confronted with it, but not any 
other witness, 





Therefore, in deciding an appeal aguinst a death 
sentence and in confirming that sentence a High 
Court cannot tost the credibility of the witnesses 
called at the trial by reference to the statements 
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made by such witnesses to the Police and entered 
in the Police diary and treat what was thus entered 
as evidence for that purpose. PC DAL SINGH t, 
EMPERO% 16 A. L. J. 476; 1 P. L, W. 661; 19 Bow. L. 
R. 510; 21 ©. W. N. 818; 26 C. L. J. 13; 6 L. W. 71; 22 
M. L. T. 81; 18 Cr. L. J, 471 311 
— Ss. 180, 185, 526, 527—Penal Code (Act 

XLV of 1860), s. 807—Conspiracy to murder entered 

into in one district, attempt committed in another 

district—Jurisdiction ~Transfer of case from one 

Court to Court not subordinate to same High Court— 

High Court, power of, to interfere on ground of con- 

venience. l 

Where a conspiracy to murder a person 18 entered 
into in one district and an attempt to murder that 
person in pursuance of the conspiracy is made in 
another district, the Courts in both districts have, 
under section 180 of the Criminal Procedure Code, 
jurisdiction to enquire into and try the case. 

A Magistrate before whom a case is pending has no 
jurisdiction to transfer it to a Court subordinate to 
another High Court, but if the Magistrate makes 
such an order the case no longer remains pending in 
his Court. Me 

The object of section 185, Criminal Procedure Code, 
is to give a High Court power to decide, on the 
ground of general convenience of parties or 
witnesses, which of two Courts, having jurisdiction to 
enquire into or try an offence, but under the juris- 
diction of different High Courts, should enquire into 
or try such offence. P GURDIT SINGH v. EMPEROR, 
1 P. W. R. 1917 Cr; 24 P. R. 1917 Or; 74 P. L. R. 
1917; 18 Or. L. J. 514 482 

— S. 190 (1) (a)—Jurisdiction—-Oognizance of 

offence—Complaint 299 


—~—- S. 195, applicability of ~Forging signature on 
vakalatnama—Accused not party to proceeding— 
Sanction, whether necessary. 

Tha accused was charged with having forged the 
name of the complainant to a vakalatnama authorizing 
a Vakil to appear for the complainant and others 
in an appeal pending in the High Court. An 
objection was taken that the Magistrate could not 
take cognizance of the offence without the sanction 
of the High Court as provided by section 195 of the 
Criminal Procedure Code, 1898: 

Held, that section 196 of the Criminal Procedure 
Code did not apply inasmuch as the accused was not 
a party to the appeal in the High Court. A MisR1 
LAL v. SHAM SUNDAR Lat, 18 Cr. L. J. 563 803 
Ss, 195, 435, 439-—Application for leave to 

sue, whether judicial proceeding —Sanction refused by 

lower Court— Appellate Court, power of-—Huidence, 
further, whether can be taken—-Civil Procedure Code 

(Act V of 1908), ss. 115, 151—High Court, revisional 

power of, scope of —Letters Patent (Cal.), cl, 15— 

“Judgment,” meaning of—Penal Code (Act XLV of 

1860), ss. 209, 193-—Delay in applying for sanction, 

ect of. 

ya ren was made in the Small Cause Court, 
Caloutta, on behalf of the defendant, for sanction 
to prosecute the plaintiff, under section 209, Indian 
Penal Code, for having fraudulently and dishonestly 
and with intent to injure and annoy the defendant 
made a claim which he knew to be false and also under 
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section 193, Indian Penal Code, for having, in an appli- 
cation for leave to institute a suit, knowingly and 
intentionally made a false statement when legally 
bound to state the trath. The Judge of the Small 
Cause Court refused the sanction, on the ground that 
the statements were not made in the course of a- 
judicial proceeding and that there had been an undue 
and unreasonable delay in making the application. 
Defendant then applied to the High Court, and the 
learned Judge who heard the application came to the 
conclusion that the statement had been made in the 
course of a judicial proceeding, and that the delay 
had been explained away; and he made an order that 
the matter should be further investigated by the 
learned Judge ofthe Small Cause Court and that 
that Judge should determine, upon the materials 
placed before the Court and having regard to his 
decision, whether or not sanction should be granted: 

Held, (1) that the order of the learned Judge of 
the High Court was a “judgment” within the meaning 
of clause 15 of the Letters Patent and that an appeal 
lay against that order under that clause; 

(2) that under section 195 (6) of the Criminal 
Procedure Code, the sole power given to the learned 
Judge of the High Court was to revoke a sanction 
given or to grant a sanction refused by the subordi- 
nate Court and that he had no power to remand the 
case for further enquiry and decision by the Small 
Cause Court, 

In dealing with an application for sanction under 
section 195 of the Criminal Procedure Code in appeal, 
a superior Court has inherent power to take such 
steps as may be necessary toenable it to discharge 
the duty imposed upon it, e. g., to take further 
evidence in its discretion. 

Per Mookerjee, J— Where a subordinate Court re- 
fuses sanction under section 195 of the Criminal Pro- 
cedure Code, the superior Court is authorised either 
to confirm that order or to grant sanction, batit has 
no power to remand the case for further eaquiry and 
for final disposal in accordance with the result 
thereof. l - 

In the case of an Act which creates a new jurisdic- 
tion, a new procedure, new forms or new remedies, 
the procedure, forms and remedies there prescribed 
and no others must be followed. 

Section 195 of the Criminal Procedure Code creates 
a special jurisdiction and provides in clause 6 the 
machinery for the correction of possible errors cam- 
mitted by the Primary Court. Consequently the 
interference by the High Court must be attributed 
neither to section 116, Civil Procedure Code, nor to 
sections 435 and 439, Criminal Procedure Code, but 
to section 195 (6) of the latter Code. 


- Case-law on the subject discussed. 
Criminal Courts, no less than Civil Courts, exist 
for the administration of justice, and.Courts of both 
description have inherent power to mould the pro- 
cedure, subject to the statutory provisions applicable 
to the matter in hand, to enable them to discharge 


their functions as Courts of Justice. i = 


The Criminal Procedure Code does not contain a 
provision corresponding to section 151 of the Civil 
Procedure Oode; but that section does not lay down 
any new principle; it merely embodies a legislative 
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*recognition of the inherent power of the Court to 
make such orders as may be necessary for the ends 
.of justice. This inherent power is in no sense 
restricted in application to Civil cases; it is equally 
applicable to Criminal matters The power is not 
capriciously or arbitrarily exercised, it is exercised 
ew débito justitz, todo that real and substantial justice 
for the administration of which alone Courts exist; 
but the Court, in the exercise of such inherent power, 
must be careful to see that its decision is based on 
sound general principles and is not in conflict with 
them or with the intentions of the Legislature as 
indicated in statutory provisions, © BUDHU Lat v. 
Cuatru Gore, 21 C. W. N. 269; 26 C. L. J. 198; 18 
Or, L. J. 497 465 
— §. 195— Decree-holder failing to give credit 
for payment— Sanction to prosecute—Penal Code (Act 
XLV of 1860), s. 210. 
Sanction to prosecute a decree-holder under section 
210 of the Penal Code for failing to give credit in 
execution for a sum paid to him should notbe withheld, 
merely on the ground that the judginent-debtor 
making the payment has not been projudiced or 
that there is not satisfactory proof of the payment 
on the fle. P Bur SINGH v. Euprror, 4 P. W.R. 
1917 Cr.; 18 CR. L. J. 619 987 
- — §s. 195, 476—False statement, non-specifica- 
tion of, in charge—Irregularity. 

In every case, whether under section 195 or section 
476 ofthe Criminal Procedure Code, the particular 
statement, where the offence refers to a statement, 
should be set out in the charge, so that the accused 
person should not be taken by surprise and should 
know clearly what is the statement which he is 
required to meet. But there is no specific provision of 
the law requiring such statement to be set out in ‘the 
‘charge, and the non-specification of the statement im 
the charge does not amount to a material irregularity. 
A Cnotey LAL v, EMPEROR, 15 A. L. J. 345; 18 Cr. 
L. J. 608 848 


i 
S. 195— Sanction for prosecution ~FPunctions 
of Court. 

A Court, in granting sanction under section 195, 
Criminal Procedure Code, should not narrow down its 
enquiry to the question whether a prima facie case 
exists for prosecution of the person against whom 
sanction is asked. It should also decide whether it 
is a fit case for prosecution in the interests of justice. 

Per Napier, J.—TIt is the function of a Court which 
grants sanction to consider the whole of the circum- 
stances of the case and decide whether it is in the 
interests of justice and the purity of judicial proceed- 
ings that the person who has made the statement 
should be prosecuted. Wi Aryasani IYER v, ÅIYASAMI 
Tyrer, 18 Cr. L. J, 636 1004 


9. 195 (1) (6)—Penal Code (Act XLV of 
1860), s. 211— False charge to Police—Prosecution 
-Sanction, whether necessary 692 


gamma SS, 195 (1) ib), 488—Information to Police fol- 

lowed by complaint to Magistrate—Sanction, whether 
mecessary—Penal Code (Act XLV of 1860), s. 211. 

A, Band C gave information to the Police in respect 

of certain offences committed by X and others. C 

subsequently „petitioned the Sub-Divisional Magistrate 

against the conduct of the Police and prayed for 
* 
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judicial enquiry. The caseaginst X and others was 
finally withdrawn by the Public Prosecutor, and the 
Police filed a complaint before the Sub-Divisional 
Magistrate for offences undgr sections gl, Indian 
Penal Code, against C and under sections 211 109 
against A and B in respect of the false complaint 
before the Police: 7 

Held, (1) that as the complaint before the Police 
was followed by one in Court, section 195 (6) of the 
Criminal Procedure Code applied, and no proccedings 
could be taken against C without obtaining sanction 
for his prosecution; 

(2) that although C alone had petitioned the Magis- 
trate, sanction was required for proceedings against 
A and RB as well,as their informations to the Police 
were given for and in the interests of C, and the 
charges against them were for the abetment of the 
offence with which C was charged. PAT LALBEHARY 
SINGH v. EMPEROR, 1 P. L. W. 205; 15 Cr. L. J. 554 

698 
S. 195 (1) te) 688 


S. 195 (1) le) — ‘Produced,’ meaning of — 
Alleged forged document used in possession proceed- 
ings—Prosecution for antecedent forgery and user— 
Sanction —Penal Code (Act XLV of 1850), ss. £65, 
487, 471. 

On the application of the accused, who were parties 
to a proceeding under section 145, Criminal Pro. 
cedure Code, an alleged forged document, which had 
been registered before a Sub-Registrar, was called for 
by the Magistrate in the said proceedings from the 
record of a case instituted against a stamp-vendor 
and was made use of by their Pleader in the course of 
his argument and referred to by the Magistrate in 
his judgment: 

Held, (L) that the document was ‘produced’ within 
the meaning of section 195 (1) (c), Criminal Procedure 
Code, in the section 145 proceedings and the accused 
could not, therefore, be prosecuted in respect of its 
antecedent forgery and antecedent user before the 
Sub-Registrar without the sanction of the Magis. 
trate; 

(2) that although such sanction was not necossary 
for the prosecution of the accessories to the crime who 
were not parties to the proceedings under section 
145, Criminal Procedure Code, it was not desirable 
that proceedings should be taken piecemeal against 
them while there was still a bar to the prosecution of 
the principal offenders. C NALINI KANTA LAHA v. 
ANUKUL CHANDRA LAHA, 25 C. L. J. 255; 21 C. W. N. 
640; 18 Cr, L, J. 522 490 


S. 1964, cu. 2—Penal Code (Act XLV of 
1860), s. 120 (b)—Conspiracy—Sanction, nature of 
— Magistrate, direction by, whether amounts to sancs 
tion, : 

One D. presented a petition to a District Magis- 
trate making certain allegations against a Tahsildar, 
D. stated before a Junior Magistrate, who was sent 
for local inquiry, that he really had no complaint to 
make but that he had been, instigated by certain 
other persons to make a false complaint. The Dis- 
trict Magistrate dismissed the complaint under sec- 
tion 203 and ordered another Magistrate to make an 
enquiry as to the origin of the compiaint. The 
Magistrate reported that D, and certam other pers 
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sons had conspired to defame the Tahsildar, 
The District Magistrate, thereupon, directed the 
prosecution of D. and the other persons for an 
offence unger section 120 (b) of the Penal Code and 
sent the case for trial to a Magistrate. The accused 
pleaded that there was no proper sanction within 
the meaning of section 196A, clause (2), of the 
Criminal Procedure Code for their prosecution: 

Held, that the direction by the District Magistrate, 
who was empowered by a Government Notification 
to give sanction, was a valid sanction within the 
meaning of section 196A of the Criminal Procedure 
Code, 1898. A THAKUR DAs v, EMPEROR, 18 Cr. L, 
J. 684 1002 
S. 204—Process, issue of, against accused— 

Materials sufficient to justify issue of process—Magis- 

trate, duty of. 

Process ought not to be issued against a man 
unless there are materials to justify the issue of pro- 
cess. AHegations made in the petition of complaint, 
whioh on being examined on oath the complainant 
does not substantiate, are not sufficient to justify 
the Magistrate in issuing process. 

But where the allegations made in the petition of 
complaint, considered along with the evidence given 
by the complainantand the affidavit made by him, 
give rise to certain inferences adverse to the accused, 
the Magistrate is justified in going on and making 
further enquiry into the case. © JOGESH CHANDRA 
V, ABDUL Gant, 18 Cr. L. J, 626 994 
Ss. 207, 254, 347-—-Cummitment of case to 

Sessions Court by Magistrale competent to try it, 

legality of. 

The commitment of a case to the Sessions Court 
«which can adequately be dealt with by the Magis- 
trate himself is, in the total absence of any cause for 
commitment, illegal, but where there is any good 
cause why the case should be tried by the Court of 
Session the commitment should be made, and such 
cause is not always limited to incompetency of the 
Magistrate to try the case or to pass an adequate 
sentence, 

. A Magistrate who is himself competent to try a 
case has power to commit it to the Court of Session, 
on the ground that in respect of the same transaction 
another party of accused is to be tried by that 
Court, P EMPEROR v, Aut, 18 P. E. 1917 On; 18 Cr. 
L. J. 524 492 
S. 234, scope of—Joinder of charges — Offences 
of same kind against diferent persons. 

Seotion 234 of the Criminal Procedure Code is not 
limited to offences committed against the same 
person. PAT BABU Lat v, Empsror, 2 P, L. J. 209; 
J8 Or. L. J. 614 982 
S. 250, scope of—-Qompensation, award of, 

where offence not triable by Magistrate, legality of. 

Section 250, Criminal Procedure Oode, applies only 
to cases of offences triable by a Magistrate, and not to 
n case where the accused is charged with an offence 
triable exclusively by a Court of Session. B EMPEROR 
v. UHHABA DOoLSANG, 19 Bos. L. R., 60; 18 Cr. L. Vang 
Cuars. KAT, AXT[—Procedure—-Trial, 

change of, from regular into summary, legality of, ` 

Where an accused person was charged with an 
offence which was triable summarily under Chapter 
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XXII of the Criminal Procedure Code, but the 
trying Magistrate commenced the trial under Chapter 
XXI until the framing of the charge, and subse. 
quently changed the procedure and completed the 
trial under Chapter XXII: 

Heid, that the change of procedure was a mere 
irregularity, and as such did not vitiate the trial 
unless it caused, in fact, a failure of justice. S Apoo 
v. EMPEROR, 10 S. L. R. 185; 18 Cr. L. J. 621 989 

S. 254 492 


S. 8307— Ferdict—Judge disagreeing with Jury 
with respect to some counts— Reference to High Court. 
Where an accused person is found not guilty by 

the Jury on all the counts of a charge, and the 
Sessions Judge agrees with the verdict of the Jury in 
respect of some of the counts and disagrees with 
the verdict in respect of others, he should, if he con- 
siders that the interests of justice require a reference 
to the High Court, refer the whole case, leaving 
it to the High Court to consider the whole of the 
evidence that was placed before the Jury, instead of 
referring the case only in regard to those counts on 
which he disagrees with the verdict of the Jury, as 
by so doing he precludes the High Court from 
questioning or going behind that part of the verdict 
of the Jury with which he agrees and thus prevents 
it from considering the whole evidence that was 
placed before the Jury. 

In a reference under section 307, Criminal Proce. 
dure Code, all that the High Court has got to decide 
is whether the verdict of the Jury was a reasonable 
verdict which a body of reasonable men could arrive 
at, having regard to the evidence, irrespective of the 
question whether the High Court itself would arrive 
at the same conclusion after hearing the case. C 
EMPEROR v. ANNADA CHARAN Roy, 210, W. N. 485; 
18 Or, L. J. 551 695 


Ss. 344, 438, 489-—-Oriminal proceedings- 
Adjournment on payment of costs, power to grant- 
Police charge-sheet—Costs, award of, against injorm. 
ant, legality of—'On such terms,’ meaning of —High 
Court — Revision, powers of. 

It is competent to a Magistrate, in a pending 
trial or proceeding, to grant an adjournment condi- 
tionally under section 344, Criminal Procedure Code, 
on the payment of costs. 

The power can be exercised, in a case tried on 
a report by the Police against the informant 
to the Police who, though a witness, virtually pro- 
secutes the case. 

The words ‘on such terms as it thinks fit’ in the 
section are wide enough to cover an order making 
the payment of costs by one party to another a con- 
dition of granting an adjournment. 

The High Court should freely exercise the power 
to revise any order passed under the section 
for the very reason that the words are so wide, 
WI Sunnasr KupUMBAN v. SIVASUBRAMANIA KONE, b 
L. W. 763; 22 M. L. T. 42; 18 Cr. L. J. 612 9806 

Ss. 347, 207, 254-—-Qommitment of case to 

Sessions Court by Magistrate competent to try it, 

legality of 492 
mn §, 864—Penal Code (Act XLV of 1860), s. 

160—Statement of accused—Refusal 

Offence s 

o 
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Ss. 367, 418, 428-——-Zrial by Jury—Charge to 
Jury, heads of -—Evidence, consideration of —Misdirec- 
tion—Appellate Court, power of, to alter conviction. 
Under section 367 of the Criminal Procedure Code, 

a Judge is called upon to ‘show by the heads of his 

charge to the Jury in what way the law on the 

subject was explained to the Jury, and the heads of 
charge ought to show that the evidence was properly 

s laid before the Jury. 

Whatever the Judge’s opinion of the defonce 
evidence may be and whatever he may think of the 

` prisoner’s Counsel in dealing with his own evidence, 
he should state to the Jury accurately the substance 


of the evidence relied upon by each aconsed. Itisfor - 


the Jury and the Jury alone to decide whether that evi- 
dence is worthy of consideration, 


An Appellate Court in the case of a trial by Jury 
may look at the evidence to see whether the mis- 
direction has caused a miscarriage of justice in this 
sense, namely, whether in spite of the misdirection 
the conviction and the verdict are not jastified in 
law as they stand, and if they are, it will refuse to 
interfere, It may also look ab the evidence to see 
whether there is a case worthy to be sent down for 
a re-trial. But it has no power to look at the 
evidence and find the accused guilty of any offence 
with which he was not charged in the Trial 
Court and which wasnot laid before the Jury. 

The whole essence of a trial by Jury is that 
if an accused has a right to a Jury, he is entitled 
as of right to call upon the prosecution to obtain 
a verdict against him on the facts laid before tha 
Jury before he can be convicted at all. It is not for 
the Appellate Court to look at the evidence with a 
view to see whether another Jury might not. have 
arrived at a verdict of guilty upon another 
charge. That is to usurp the function of the Jury 
and to substitute the Appellate Conrt’s opinion for 
the verdict of the Jury. A IKRAMUDDIN © EMPEROR, 
15 A. L. J. 205; 18 Cr. L, J. 491 331 


Ss. 367, 418, 423 —Trial by Jury —Misdirec- 
tion——-Appellate Court, power of, to alter conviction. 
Section 423 of the Criminal Procedure Code must 

be read with section 414, and where facts are in 

è issue the absolute finality of the verdict of a Jury on 

a question of fact must be given effect to. 

Section 423 applies to the case of a trial by Jury 
only in so far as to empower an Appellate Court to 
alter or reverse a verdict in the sense of preventing a 
conviction taking effect as the result of a misdirec- 
tion. Butan Appellate Court cannot substitute its 
own verdicé for that of the Jury. A IERAMUDDIN +, 
EMPEROR, 15 A, L. J. 205; 18 Cr. L. J. 491 331 


Ss, 369, 488—Final order in proceedings for 
maintenance, whether judgment -Order under sec- 
tion 488—Review—Mazgistrate, power of 700 


Ss. 408, 407, 410, 4183—Appeal, right of ac- 

e cused sentenced to non-appealable sentence to prefer ~ 
“Notwithstanding anything hereinbefore contained,” 
interpretation of—~Conviction set aside for want of 
jurisdiction—Re-trial, whether barred. 

The words “notwithstanding anything hereinbefore 
contained” in section 413 of the Criminal Procedure 
Code, 1898,°are very important and set aside any 
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right of appeal which might be held to have been 
created by sections 407 to 410, Criminal Procedure 
Code. 

Therefore, an accused who ès convicte@and sent- 
enced to a sentence, which is not appealable, at the 
same trial with otber accused who are convicted 
and sentenced to appealable sentences, has no right 
of appeal. 

A previous conviction set aside for want of juris- 
diction does not bar a second trial on the same 
facts. A HUSAIN Kuan v. EMPEROR, 16 A, L.J. 136; 
a9 A, 293; 18 Cr. L. J. 546 690 

S. 413— Joint trial—Appealable and non- 
appealable sentences — Appeal, right of— “Case,” 
meaning of— Acquittal of some accused, effect of. 

No appeal lies at the instance of a person against 
whom a non-appealable sentence has been passed, 
on the ground that appealable sentences have been 
passed against others jointly tried with him, Only 
persons on whom appealable sentences have been 
passed have the right of appeal. 

Where several accused are tried jointly, the 
adjudication as against each of the accused is a ‘case’ 
within the meaning of section 413 of the Criminal 
Procedure Code. The moment sentences are passed 
against each of the accused, the case is split into a 
number of cases within the meaning of that section. 

It doeg not follow as a matter of course that 
because some of the accused tried along with others 
are acquitted in appeal on the merits, the others 
should necessarily have the benefit of the finding of 
the Appellate Court. M VENKATAKRISHNAYYA, In re, 
31M. L. J. 837; 40 M, 591; 18 Cr. L. J, 454 294 
S. 423 (b)—-Appellate Court, power of, to alter 





finding. 

Section 423 (b) of the Criminal Procedure Code 
does not authorise an Appellate Court to pass a 
finding which the first Court could not have passed. 
Therefore, where the first Court has convicted a 
person of an offence under section 150 of the Punjab 
Municipal Act upon the complaint of a person who 
is authorised by the Committee to prosecute offenders 
under that section, the Appellate Court cannot alter 
thé conviction to one under a section under which 
the complainant is not authorised to prosecute. P 
AHMAD DIN v. EMPEROR, 4 P. R. 1917 Cr; 18 Cr. L. 
J. 611 479 
Ss. 435, 439—Application for leave to sue, 
whether judicial proceeding—Sanction refused by 
lower Court—Appellate Court, power of—Evidence, 
further, whether can be taken 465 

Ss. 486, 437—Revision 328 


S, 489—Revision—Acquittal, setting aside of 
—Jurisdiction of High Court—Summary disposal of 
appeal quashing conviction, 

The High Court can, in proceedings under section 
439, Criminal Procedure Code, set aside an order 
passed by an Appellate Court quashing a conviction 
where the judgment of the latter Court is very 
summary and contains a very inadequate discusston 
of the evidence or the materials placed before it. 


Where the District Magistrate on appeal, without 
discussing the evidence on the record, set aside the 
order of conviction by a summary judgment, holding 
that the common object elleged in the pharge 
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had not been established, although, the accused per- 
songs might have some other common object, the High 
Court in revision set aside the appellate order and 
sent the case back fẹ a re-trial by the Sessions 
Judge on a due consideration of the evidence on the 
record. © NABIN CHANDRA v. RAJENDRA NATH, 18 
On, L’ J. 519 487 


Ss. 439, 125— Security to keep peace, order for 
> —Application to cancel bond, hearing of-- Procedure 

—Appeal— Revision. | 

Semble.—An application for revision make 
to a High Couri in respect of orders to give security 
to keep the peace ought not tobe rejected solely 
on the ground that the applicant did not first made 
an application to the District Magistrate. A SITA 





Ram v. EMPEROR, 15 A. L. J. 469; 18 Cr. L. J. 680 998 


S. 465—Insanity of accused — Court, duty of -— 

Procedure. . 

Where doubts exist as to the soundness of mind 
of an accused who has been committed to the Court 
of Session for trial, the Court should act under section 
466 of the Criminal Procedure Code and try the fact 
whether on the date on which the accused.was called 


on to plead, he was or was not of unsound mind and 


capable or incapable of making his defence. 

This question is quite separate from the question 
whether at the time when it is alleged that the 
accused committed the offence of which he is charged, 
he was of sound mind. A JAGDEO v. EMPEROR, 15 A. 
L. J. 239; 18 Cr. L. J. 470 310 


S, 476 688 


Ss, 476, 195—False statement, non-specifica- 
tion of, in charge—TIrregularity 





5, 476— Proceedings based on ocewrrence in 
other Court, validity of - Civil dispute-—-Police assist- 
_ ance, whether should be given. 

Section 476 of the Criminal Procedure Code does 
not contemplate that proceedings under that section 
should be based on what has ocourred in another 
Court. f 

J. and F. lodged counter-complaints against each 
other before a Sub-Divisional Officer, who retained 
the complaint of J. on his own file, while- that of F. 





was made over to a Deputy Magistrate who convicted 


J. holding that neither side had given a 
fully correct version of the occurrence. On the con- 
viction being confirmed by the Sessions Judge on 
appeal, the Sub-Divisional’ Officer directed the. pro- 
secution of J, under section 478 of the Criminal Pro- 
cedure Code: 

Held, that the order was bad inasmich as it -was 
based upon what had occurred in another Court. 

It is very undesirable to employ the Police in order 
to assist parties to enforce what they claim to be 
their right ina matter of civil dispute, until tho 
matter has been decided by the Civil Court. PAT 
JuGDEEP SINGH v, EMPEROR, 1 P. L. W. 5&0; 18 Cz. L. 
J.%40 1 
——_—— 6, 476— Penal Code (Act XLV of 1860), s. 198 

— Witness, hostile— Sanction te prosecute for, perjury 

before conclusion of trial - Order, legality of. 

Where a witness made a statement in his examin- 
ation . which he was not expected to make by the 
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® 
prosecution, whereupon he was declared hostile and 
subjected tc cross-examination,and upon the con- 
clusion of his deposition the Magistrate directed 
his prosecution in respect of certain statements 
made by him in the course of his déposition under. 
section 198, Indian Penal Code, the Magistrate: 
presumably acting under section 476, Criminal Proce- 
dure Gode: 


Heid, that the Magistrate was not justified before 
the conclusion of the trial in taking proceedings 
against the witness. PAT Raxtoo RAI v, EMPEROR, 
1 P. L. W. 545: 18 Cr. L. J. 626 994 


———~— §s. 488, 369— Final order in proceedings for 
maintenance, whether gudgment—Order under s. 488 
— Remew— Magistrate, power of. g 
The Code of Criminal Procedure does not autho- 

rise a Magistrate to review a final order made by him 
in a proceeding under section 488 of that Code. ` 
The principle laid down in section 369, Criminal 
Procedure Code, applies to an order passed under 
section 488, inasmuch as proceedings under that sec- 
tion are judicial proceedings and the final order 
or the reasons given for such order in any such pro. 
ceedings are in effect a judgment C NANDA NARAIN 
Newark t. MANMAYA KAMINI, 21 CO. W. N. 844; 18 Cr, 
L J. 656 700 


m aman §, 48S— Maintenance, conditional order for, 
legality of. 


An order for the maintenance of a wife passed on | 


condition that she resides in her husband’s house 
is illegal. P EMPEROR w. JAMIAT Sinan, 14 P, R. 
1917 Cr. 15 Cr. L. J. 528 496 


—-——~ §. 5ll— Previous conviction — Proof — Evi- 
dence of finger-mark expert, value of. 

The previous conviction of an accused person is not 
proved by merely showing, through the testimony ofa 
fingermark expert, thatthe fingerprints of the accused’ 
taken in Court are similar to those on a paper which 
purports to record certain previous convictions of the 
accused. 

In order to prove previous conviction in sucha 
manner there must be further eyidence to identify 
the latter fingerprints as those of the person who 
was previously convicted. C Ram Das SINGA +. 
Emperor, 21 C. W. N. 469; 18 Or. L. J. 462 £02 


———- §, 614— Forfeiture of bond—-Person bound 
over convicted of offence—Subsequent proceedings to 
confiscate security, validity of. - 


Four persons were bound over in a certain sum, 
with one surety in each case, to keep the peace for 
a year. Within the year they joined in a very serious 
riot and were convicted and punished, and the 
Magistrate who convicted them plainly wrote that, 
inasmuch as these four persons would forfeit some 
Rs. 4,000 presently, he refrained from passing a 
heavy sentence. He then issned_ process to the 
sureties and confiscated the security in full: | 


Held, that the order of forfeiture was lawful, inas- 
much asthe Magistrate in passing sentence in the 
substantive case plainly showed his intention to con- 
fiscate the security. P Hussain Kuan v. EMPEROR, 


26: P. W.R. 1917 GRy.18 OR. L. J. 566 ° 806. 
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Sena nse) S. 517—Order, time of making of—Inquiry, 
} fresh, whether necessary. 

An order, under section 517 of the Criminal Pro- 
cedure Code, ought to be made at the time of passing 
judgment in the criminal case itself, and where the 
Magistrate has before him the evidence given for the 
prosecution in the enquiry, it is not nocessary that 
the order should follow a fresh enquiry after 

egiving opportunity to the party to produce new or 
further evidence. M Vremineppy BABU REDDY, In re, 
18 Ox. L, J, 469 309 
——-~—— Sg, 526, 527 482 
B. 687—Irregularity—Complaint, want of. 

Section 587 of the Criminal Procedure Code only 
covers errors, omissions or irregularities in a com- 
plaint, but does not refer to a total absence of com- 
plaint, P AHMAD Din v. EMPEROR, 4 P. R. 1917 Cr; 
18 Or. L. J. 611 i 479 
—— ——— §. 562, applicability of, to charge of house- 

breaking —Age of accused, consideration of. 

Section 562 of the Qode of Criminal Procedure 
does not apply to convictions for house-breaking. 

The age of the accused is probably immaterial on 
the question whether the Court is entitled to act 
under the section, M PULLABHOTLA CHINNIAN, In re, 
18 Or. L. J. 469 309 
mee S, 562-—Stealing cow, whether trivial offence. 

The offence of stealing a cow and taking it to 
the slaughter-yard is not one which can be re- 
garded as trivial within the meaning of section 562, 
Criminal Procedure Code. S$ Apoo v. EMPEROR, 10 
S. L. R. 185; 18 Ca. L. J. 621 989 


— —— S. 565—“Change of residence,” meaning of— 

Absence for one night leaving effects in former house. 

A man is not said to change his residence so long 
as he leaves his family and his household effects 
in the house in which he has been residing. 

Where a convict, who after his release was bound 
to notify his change of residence to the Police, 
absented himself for one night leaving his effects 
and family in the place he was residing in: 

Held, that there was no such change of residence 
as to necessitate a notification to the Police anda 
conviction for not notifying the same was bad. M 
NGDDI CHENGADU, In re, 18 On, L. J. 628 1006 


CRIMINAL TRIAL~—~Procedure—Sessions Judge, duty 
of —Point left in obscurity. 

A Judge in a criminal trial is not merely a 
disinterested auditor of the contest between the 
prosecution and the defence, and it is his duty to 
elucidate a point which the prosecution or the 
defence may have left in obscurity either intention- 
ally or unintentionally. He must come to a clear 
understanding, so far as is possible, of the actual 
events that occurred and he cannot shield himself 
behind the piga that any point was left obscure 
by either party when he had an opportunity of 
illuminating that obscurity. P MEHR SINGH v. EM- 
PERQR, 23 P. R. 1917 Or; 24 P. W. R. 1917 Cr: 18 
Or. L. J. 661 801 


CRIMINAL TRIBES AOT (III or 1911), S. 26 (2)— 
Occupier of land, duty of, on arrival of member of 
criminal tribe. 

Section 26 (2) of the Criminal Tribes Act makes 
it obligatory on every occupier of land to communi- 
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cate the arrival on his Jand of any member of a 
criminal tribe to the nearest Police station, but 
a reasonable time must be allowed for the giving of 
such information A Rasain SINGH v. EMPERGR, 18 
Cr. L. J. 616 984 
CUSTOM — Local usage, whether amounts to custom. 

Mere local usage cannot amount to custom 
modifying the general law. PC PALANIAPPA HETTY 
vy. SREEMATH DELVASIKAMONY PANDARA SANNADHI, 21 
C. W. N. 729; 15 A. L. T. 485; 1 P. L. W. 697; 33 M. 
L. J. 1; 19 Bom, L. R. 567; 22 M. L T. 1; (1917) M. W. 
N. 477 722 

mnm me, scope of. 

When a custom or right is established with regard 
to any estate, itis established in its entirety with 
regard to the whole estate and not onlyas to a part, 
PAT Desi Ravr v. ASHUTOSH BHATTACHARJA 561 

Trade usage—Proof——Presumption, 

A usage is proved by the oral evidence of persons 
who become cognizant of its existence by reason of 
their occupation, trade, or position. The evidence in 
support of it must be clear and convincing, it 
must also be consistent. 


No person who is ignorant of the existence of a usage 
of trade or to whom knowledge thereof cannot be 
imputed is bound by it, unless the usage has become 
so general and notorious that all persons connected 
with the trade may be presumed to have knowledge 
of its existence. L B Maune Po TAHU v. MAUNG Po 
MIN 149 
- ALIENATION—Alienee, duty of—Necessity 

— Burden of proof. 

Where a man is a notorious spendthrift and 
profligate, a creditor lending him money will not be 
protected merely by the fact that the money 
advanced by him was said to be required to pay off 
antecedent debts. Knowing the character of the 
alienor it would be his duty to make a full enquiry 
as to whether the antecedent debts were really just 
debts incurred for a necessary purpose. Similarly 
he would not be protected merely because the alienor 
told him that he wanted the money to pay Govern- 
ment revenue or for miscellaneous household 
expenses. 





A creditor lending money toa man possessed of 
ample income should make full enquiries as to the 
necessity for the loan. If the borrower has squan- 
dered his income in extravagance and wanton waste, 
the lender would not be justified in advancing him 
money for payment of Government revenne and 
other ordinary expenses of a xemindar. P Ram 
KIsHEN v Hassi, 67 P. W. R. 1917 191 
Ancestral property—Shamilat allot. 

ted on partition, 

Shamilat land allotted to an agriculturist by virtue 
of his being the proprietor of other ancestral land 
in the same village is his ancestral property. P Buta 
SINGH v, ISHAR SINGH, 16 P. W. R. 1917 644 


by widow —Legal necessity—Payment 
of mortgage-debt of next reversionary heir, whether 
necessity. ih ` . 
A widow can sell her deceased husband's property 
only in order to liquidate the just antecedent debts 
of her husband or to raise money for a legal 


necessity. She is not justified in selling her pus- 
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band’s land in order to pay off a morigage-debt due 

by the next reversionary heir of her husband. P 

SARDARA v. Monan, 69 P. W. R. 1917 785 

— e ALIENATION — Widow, powers of—Seif- 
acquired property. 

A widow has no power to alienate the pro- 
perty of her husband whether ancestral or self- 
acquired, except for legal necessity. P FATTU v. 
Parrapl, 15 P. W. R. 1917 642 
— — SUCCESSION—Childless proprietor — Cog- 

nutes, rights of ~Riwaj-i-am, entry in, construction 

of. 
hie general principle of the Customary Law of 
the Punjab is that in the absence of all agnates of 
a childless proprietor any cognate, however distantly 
related to him, is entitled to succeed to his property 
in preference to the proprietary body of the village. 

A. Riwaj-i-am contained an entry tothe effect 
thatin the absence of the sister and the sister’s issue 
of a childless proprietor who leaves no agnates, his 
property goes first to the proprietors of the thulla, 
then to the proprietors of the patti and last of all to 
the proprietary body of the village: 

Held, that the entry must be construed as laying 
down the principle that in the absence of the agnates 
of a childless proprietor his cognates can claim to 
succeed to his property; and the specific mention of 
the sister and sister’s issue must be taken to be 
merely an illustration of the principle that the 
cognates have a right to succeed before the general 
body of proprietors. P RAHMAN v. KARIM BAKHSH, 
28 P. R. 1917 113 
DECLARATORY SUIT—Limitation, commencement 

of —Adverse order, final 428 
DEKKHAN AGRICULTURISTS’ RELIEF ACT 

(XVII or 1879), S. 13—Mortgages of one property to 

same mortgagee-——Redemption — Accounts, joint or 

separate. 

Where one suit is filed by a mortgagor for the 
redemption of several mortgages to the same mort- 
gages, all connected with and involving the same 
security, the account under section 13 of the Dekkhan 
Agriculturists’ Relief Act should embrace all the 
mortgages, that is, all the transactions between the 
parties relating to the land in question. B DAoNDI 
Ranout Parin v REVAPPA SATAPPA SINTRE, 19 Bom. 
L R. 276; 41 B. 453 631 


EASEMENT —Dominant tenement, owner of, rights of 

— Bervient tenement, liability of, ewtent of. 

The owner of a dominant tenement has a right to 
do whatever is requisite to secure to himself the 
fullest enjoyment of his servitude, so long as he does 
not impose any additional burden upon the servient 
tenement. A BALBIR SINGH v. AMAR SINGH 590 
ceca in favour of indeterminate body, acquisition 

of-—Prescription 868 
EJECTMENT—-Burden of proof—Limitation 21 


ESTOPPHL—Acquiescence—Consent withdrawn on 
ve-consideration, effect of 204 


© m Acquiescence — Will. 


A person. who acgdepts a? position conferred upon 
him by a Will cannot at the same time repudiate 
so much of the Will as conveys an interest to another 
person. © DURGA Das KHAN v. ISHAN CHANDRA DEY, 
440, 145 223 
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— Acts and declarations of Government, whether 
amount to estoppel. 

Acts, conduct and declarations on the part of the 
Government negativing the existence of a right to 
royalty on mines and minerals are admissible in 
evidence in disproof of the right, but do not amount 
to estoppel. NM SECRETARY or STATE v. SRINIVASA 
CHARIAR, 31M „L. J. 4€3; 20 M. L. T. 3828; 5 L. W. 170; 
(19:7) M W. N. 292; 40 M. 268 337 « 


Statement by person not properly made party. 
Before applying the rule of estoppel it must be 
shown that a previous inconsistent statement in 
some way affected the result of that litigation. 
Therefore, a person who was never a proper party 
to a litigation cannot in any way be estopped from 
subsequently pleading something inconsistent with ® 
a statement made by him in the conrse of the former 
litigation. N RAGHUNATH v, SHEOLAD, 12 N, 5 R. 
f r 49 


EVIDENCE, circumstantial, value of — Murder: case— 
Jury, duty of—~Benefit of doubt 322 


—_- Criminal Procedure Code (Act V of 1898), 
s. 145, proceedings under-—Statements of witnesses, 
whether can be used in Ciwil suit. 

The order of a Criminal Court in proceedings 
under section 145 of the Criminal Procedure Code can 
be used as evidence of possession in a subsequent 
Civil suit, but the statements of witnesses in 
the proceeding under that section, if sought to be 
used as evidence in a Civil suit, must first be put to the 
witnesses and duly proved in such suit. C BARKAT 
ALI v. Basant Nunia, 21 C. W. N. 173 356 


EVIDENCE ACT (I or 1872), Ss. 11, 14, 15—Cheating 
—Facts disclosing similar transaction, admissibility 
of. h 
Accused were charged with having obtained money 

from complainants by falsely representing that they 

were servants of one Akbari Begam, a wealthy lady 
of Rainpur, who was anxious to lend money on easy 
terms: 

Heid, that evidence that ator about the very same 
time when the accused were alleged to have made 
such a representation to the complainants they had 
been making precisely the same representation t@a 
third person was admissible under sections 11 and 
14 of the Evidence Act to corroborate the story of 
the prosecution and to prove the intention of the 
accused, : 





Per Piggott, J.— An accused person should not be 
prejudiced at his trial by proof of the fact that he 
has committed similar offences to that with which he 
is charged. Such evidence is not ‘admissible, ® 
unless the accused has challenged its production by 
producing evidence of his previons unblemished 
character. The law, however, does not say that 
evidence otherwise admissible must be excluded if, 
incidentally, it involves showing that other offences 
similar in nature to the one under investigation “had, 
been committed by the accused, 


Per Walsh, J.—Section 15 of the Evidence Act 
applies to all cases where the question is whether an 
untruthful statement is “accidental or intentional or 
[made] with partioular knowledge of intention.” The 
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test %& be applied must include every possible defence 
and not be confined merely to the actual defence 
raised by the accused. A FMPEROR v. YAKUB ATI, 
16 A. L. J. 241; 39 A. 278; 18 Cr. L, J. 529 


--- -— §. 2i—Admission by executant of deed, whe- 
ther admissible against his representative-in-interest 

— Burden of proof—~Court, duty of. 
Where the execution of a mortgage-deed isad- 
e mitted and the deed contains a definite admission by 
the executants regarding the passing of consideration, 
the admission is evidence against the mortgagors and 
their representatives-in-interest under section 21 of 
the Evidence Act. The burden of proving that the 
consideration was not that stated in the deed, lies 
upon the executants who admit the execution of the 
e deed and it is for the Court to say whether they 
have proved facts sufficient to rebut the admission 
and to transfer the burden of proof to the other side. 

PAT PADAM Kumar v, Nannu SINGH, 1 P. L. e 

9 

Ss, 25, 26— Statement by accused in presence 

of Excise Officers, admissibility of Police Officers 
present in same house, effect of. 

A statement made by an accused person, arrested 
on acharge of unlawful possession of opium, to 
Excise Officers in a room of a house in a differant part 
of which two Police servants, who had accompanied 
the Excise Officers and assisted in the arrest, were 
present, should for the purposes of section 26 of the 
Evidence Acte be regarded as made while in Police 
custody and is, therefore, inadmissible in evidence. 


Quzre,—-Whether Excise Officers who have large 
powers of search, arrest and detention, are to be 
regarded as Police Officers within the meaning of 
section 25 of the Evidence Act. C MUHAMMAD IBRAHIM 
v. EMPEROR, 21 C. W. N, 694; 18 Cr. L. J. 609 977 


— §, 32— Statement of Muzumdar, admissibility 





of. 

A statement by a Muzumdar that the estate should 
be handed over to X as the sole wife of a zemindar 
is admissible under section 32, Indian Evidence Act, 
as made by a person having special means of know- 
ledge. M KRISHNA THEVAR v, RAMASAMI PANDIA, 
(1917) M. W. N. 201 243 





S. 32, cL. 5—Stratis Settlement Evidence Or- 
dinance — Entry in family record of births, admissi- 
bility of. l 
A book containing a record of births and deaths 

in the family of a minor kept by his late father 
and in his handwriting is admissible in evidence to 
prove the age of the minor. P © MAHOMED SYEDOL 

e ARIFFIN v. Yeon Oor Garg, 21 C. W. N. 257; (1917) 

M. W. N. 167; 19 Box. L, R. 157 401 


S. 32 (5)—Statement in plaint by deceased 
person, admissibility of. 

A statement by a deceased plaintiff describing his 
relatipnship with certain persons, contained in a 
Waint filed before the existence of any dispute con- 
cerning that relationship, is admissible in evidence 
under section 32 (5) of the Evidence Act in a sub- 
sequent suit in which that relationship is in dispute. 
A MAULADAD KHAN v. ABDUL SATTAR, 16 A. L. J. a 
° 66 
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S. 33--Initerrogaturies, answer to, when ad- 
missible, 

The answers to interrogatories may be admitted 
under section 88 ofthe Evidence Act where cross- 
interrogatories have been administ@red to the Person 
making the interrogatories, such cross-interrogatories 
satisfying the requirement that the opposite partics 
had the ‘right and opportunity to cross-examine’ under 
the proviso to the section. RI NARAYANA BHARATIGAL 
v. ITTULI AMMA 893 
~ S. 35—Copies of official correspondence. 

Copies of actual letters made in registers of oficial 
correspondence keptfor reference and iecord are 
admissible under section 35, Indian Evidence Act. 
W, KRISHNA THEVAR v. RaMAsAM! PANDIA, (1917) M. 
W. N. 201 263 


S. 35—Fard rewaj bhaoli, admissibility of, 
in evidence. 

Apart from the question whether or nct a fara 
1ewaj bhaoli is part of the Record of Rights to which 
a presumption of correctness attaches under section 
103 (b) of the Bengal Tenancy Act, it is a:lmissible 
in evidence under section 35 of the Evidence Act, 
being a public record prepared by a public servant 
in the discharge of his official duty. PAT SHEO 
Prasad SINGH v. Lat BABU, 1 P. L. W. 677 505 


S. 35— Village note prepared by Settlement 
Officer—Lentry as to custom, admissibility of~ Custom. 
An entry as to the existence of a custom made by 

a Settlement Officer in a village nole prepared at the 
time of surveyis admissible in evidence, being an 
entry made by a public servant inthe discharge of 
his official duties. PAT MANIRAM SINGH v. AKLOO 
AHIR, 1 P. L., W. 344 222 


Ss. 68, 69, 71—Attesiing witness, who is— 

Scribe, whether witness. ` 

The scribe of a mortgage-deed who writes it and 
signs ib and in whose presence it is executed, is not 
an attesting witness within the meaning of section 
59 of the Transfer of Property Act and section 68 
69 and 71 of the Evidence Act. 

A witness ofa deed who signs it bot who is not 
present at the time ofits execution is not an attest- 
ing witness. O Ram Sanu v, GOURI SHANKAR, 4 O. 
L J. 101 153 


Ss. 92, 94, 95—Construction of decument— 
Evidence of conduct, admissibility of, to construe 
decument, 

Where the meaning of the language ofa documenet 
is unambiguous, the subsequent conduct oj the 
parties is not admissible to construe it whether the 
document be ancient or modern. 

Such evidence of conduct may be given to explain 
but not to contradict, documents the meaning of 
which is doubtful. © SECRETARY or STATE v. GOBIND 
PRASAD Barik, 21 C. W. N. 505 934 


S. 92— Mortgage with possession—Document, 
optionally registrable but registered—Oral agreement 
—Ezirnnsic evidence, admissibility of. 

A mortgage was made by the plaintif to the 
defendant under which possession was agreed to be 
given of three items of property, viz„ (1) a plot of 
land forming part of an occupancy holding represent- 
ed in the village map by field No, 385, (2) a number 

+ 
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of scattered plots appertaining to the same holding, 
and (3) a residential house. The consideration for 
the mortgage was an advance of Rs, 99, The deed 
was registered, In pursuance of the mortgage the 
mort@agee took Possession only of plot No, 385 but 
later on be also took possession of another plot No. 
1248 inthe village map, forming part of the same 
occupancy holding and representing an area of land 
roughly equivalent to the total area of the scattered 
plots comprised inthe original mortgage-deed. The 
plaintiff alleged that this was the result of an oral 
agreement and it was part of the said agreement that 
the possession of the defendant over plot No. 1248 
should be in consideration of the original loan of 
Rs. 99. The plaintiff paid into Court Rs. 99 and 
claimed redemption of plots Nos, 365 and 1248: 


Held, that the plaintiff was ontitled to lead evi- 
dence to prove two facts, (1) that the possession of 
the defendant over plot No. 1248 was that of mort- 
gagee and had never been adverse to him, (2) 
thatthe right of the mortgagee to possession was 
terminated by the payment of Rs. 99 which had been 
duly tendered. A BAIDRAM v, TIKA RAM, 16 A. L, J. 
257; 39 A. 309 528 


S. 107—-Presumption as to time of death of a 
person—Burden of proof. 

In a suit in which the question is not merely of the 
death of a person but of his death at a particular 
time, there is no presumption as to the time, and 
the party concerned, to make out death at a specified 
date, must prove it by evidence. N Parsoo v, MUNNA- 
LAL, 13 N. L, R. 16 i 21 


~— 5, 109 125 


S. 112— Legitimacy—Presum ption~— Proof, 
Under section 112 of the Evidence Act the pre- 
sumption of legitimacy in favour of a person born in 
wedlock is conclusive, unless displaced by cogent 
evidence of non-access. P Buagwant SINGH v. NA- 
RINJAN Sineu, 56 P. W. R. 1917 29 
——— §. 114 143 


S. 114 (e)—Preswmption—Bengal Tenancy 
Act (FIII B. C. of 1885), s. 167—Annulment of en- 
cumbrance—Potition——Couri, proper. 

Under section 114 (e) of the Evidence Act it must 
be presumed, until the contrary is shown, that all acts 
done in connection with section 167 were done in 
accordance with law and were valid. PAT Ram 
‘PROTAP MARWARI v. JHOOMAK JHA, 1 P. L. W. aa 3 

4 

S. 114, ill. (g)—Presumption 964 


S. 114, ill. (i)— Bond in possession of obligor 

—Presumption. 

Where a document creating an obligation is in the 
hands-of the obligor, the Court may presume under 
section 114 of the Evidence Act that the obligation 
has been discharged, but the Court may have regard 
to the fact that although the bond is in the possession 
of the obligor the circumstances of the case are such 
that he may have stolen it. PAT Kisuun CHAND v. 
Mosarin Mistry, (1917) Pat. 186 858 


S. 115—“ Thing,” meaning of -~Estoppel. 
The word “thing” in section 115 of the Hvidence 
Act means a fact, and a fact in existence or past. 
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A proposition of law or a promise to make a Aft is 
not a “thing? within tho meaning of that section, 
and cannot create estoppel. UB Ma Pru v. MAUNG 
Po Cust, 2 U. B. R. (1916) 148 385 


S. 116~-Estoppel—‘Once a tenant always a 
tenant,’ applicability of. 

To apply the well-recognised principle ‘once a ten- 
ant always a tenant’, it must be proved that the 
defendants or their predecessors were tenants at one® 
time. An entry in a khasra or the fact that tho 
plaintiffs are zemindars of the estate in which the 
lands are situate is not sufticient to prove that the 
holders of the lands are tenants of the plaintiffs. 
PAT BALDEO SINGH v. BRHAMDEO NARAIN SINGA, 1 
P. L, W. 721 107 








of, value of 680 


EXAMINATION anp CROSS-EXAMINATION in 
batches, prolonging trial, desirability of. 
Examination and cross-examination of witnesses by 

batches in the Court of the Presidency Magistrate on 

various dates at intervals, thereby prolonging the 
trial, disapproved, C MUHAMMAD IBRAHIN v. EMPEROR, 


21 C. W. N. 604; 18 Cr. L. J. 609 977 
EXEOUTION—Death of defendant — Representative 
—Executing Court, duty of 172 


Decree, construction of— Court, power of, to go 
behind decree—Interpretation of judgment. 

Where a decree is not inconsistent with the judg- 
ment and makes all the defendants expressly liable, 
the executing Court has no power to exempt some of 
them from liability. It must execute the decree as 
it is, and cannot go behind it and refuse the benefit 
of it to the decree-holder even if the judgment be 
erroneous. 


Per Mullick, J.—A litigant cannot be allowed to 
raise in execution proceedings matters which ought 
properly to be raised by way of appealor review. 


Per Jwala Prasad, J.—If a litigant is aggrieved by 
a judgment, the only course open to him is to appeal 
against the judgment or to apply for ita review. It 
is not open to him to raise in execution any questjpn 
as to the interpretation of the language of the judg- 
ment when it ig explicit and clear. PAT DEVENDRA 
PRASAD v. RAM CHUNDER Prasan, 1 P. L. W. 620 537 


Decree against one defendant-—Appeal—Eae- 
cution during pendency of appeal-—Decree in appeal 
against both defendanits—Second defendant, whether 
entitled to credit for share of sum realised from first 
defendant. 

Ina suit against H and B. adecree was passed against 
H and the suit was dismissed against-B. The plaintiff 
appealed, and during the pendency of the appeal 
took ont execution against H. and realised a certain 
sum of money from the sale of his property. In appeal 
a decree was passed against H. and B. jointly, bu 
H, alone was made liable for interest after the date 
of suit till realisation. The decree-holder then applied 
for execution against both H. and B. The latter object- 
ed that he should be given credit for half of the 
sum realised by sale of Hs property: j 


Cw 


[1917 


Ss. 133, 114, ill, (b)— Accomplice, evidence® 


vt 
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Held, that the objection could not be sustained, in- 
asmuch as the money was recovered at atime when 
there was no decree against B, and it must be deemed 
to have been received by the decree-holder on 
account of the separate liability of H. PAT BAKSHI 
BINDESWARI PRASAD v, DHENINDER Das, 2 P, L. J. Ne 

6 
Decrees, preliminary and final, variunce bet- 
ween as to rate of interest—-Judgment-debtor, whether 
can object in execution to validity of final decree. 

- Ib is not open to a judgment-debtor to object in 
execution proceedings to the validity of the final 
decree, on the ground that the direction init to pay 
interest at a certain rate from the date of the expiry 
of the day of grace till realisation is in excess of the 
preliminary decree which directed that interest 
should ran at the current rate from the date of the 
suit to six months from the date of judgment. PAT 
Bais Ras KISHUN v. RAMESHWAR SINGH, (1917) Par. 
212 925 
— Occupancy holding, sale of, in execution of 
money-decree, validity af—Consent of tenant, absence 
of, i 

An occupancy holding, whieh is not transferable by 
custom or usage, cannot be sold in execntion of a 
money-decree if the tenant objects to the sale 
although the decree-holder hag obtained the consent of 
the landlord. © Swarnamoyr DEBI v. Ang 119 


~— ~— Property attached subject to lien—Sale~— 
Rateable distribution — Suit to recover money 
wrongly distributed—Limitation 532 


FRAUD—Compromise decree obtained by fraud, suit 
based on-- Plea of fraud in defence, whether maintain- 
able. 

A defendant, who does not take any step to set 
aside a compromise decree obtained against him by 
frand, ts not debarred or precluded from raising the 
plea of frand in a snbsequent claim made against 
him on the basis of that decree. PAT Ram Ratan 
SINGH v. Kaus Lat GOPE 891 


Decree set aside, effect of -—Plaint, whether sur- 








vives, 

The only ground upon which one Court can set 
aside the decree of another Court is that through 
fraud the Court making the decree was prevented 
from ascertaining the true facts of the case. With- 
out such proof of fraud there arises no jurisdiction to 
enter into the proceedings of another Court. 

When a suit is brought successfully to set aside a 
decree obtained by fraud, the whole proceedings 
including the plaint are destroyed, and no further 
proceedings can be maintained upon the plaint. PAT 
CHANDI Prasad Misra v. Gosinp Samay, IP, L. W. 
499 791 


GAMBLING ACT (III or 1867), Ss. 3,4, 6, 11l~ 
Offence, necessary elements of —Commission, levying of 
—Approver, acquittal of. ` 
On the day after the Diwalifestival the house of 

a respectable Hindu gentleman was raided, and about 

42 persons found in the house were arrested. It was 

found that their object was merely to indulge in a 

gommon friendly amusement,and that the idea of 

making a profit .by levying a commission was not 
present to the mind of the person owning the hduse; 
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GAMBLING AC'T'—coucld. 


Held, that the necessary elements constituting an 
offence under sections 3 and 4 of the Gambling Act 
were not made out. 

Section il of the Gambling Act allows the 
acquittal of an approver only ifa disclosure made is 
believed to be true and faithful. O Ram SHANKAR 
v. EMPEROR, 20 0. C. 4,40. L. J. 88; 18 Or, L. J. 494 

334 
GOVERNMENT or INDIA ACT, 1915 (6&6 Geo. 

Y, C. 611), 5. 107-~Criminal Procedure Code (Act 

V of 1898), ss. 145, 146, order under—High Court, 

power of, to interfere—Magistrate, duty of—Find- 

ing, clear, as to likelihood of breach of peace, neces- 

sity of ~Attachment order, propriety of —Reyision 

701 

= mmm §. 107-—-Order ex parte prejudicing absent 
party — Revision — High Court, power of. 

The High Court has ample jurisdiction, under 
section 107 of the Government of India Act, 1915, to 
seb aside an order of a subordinate Court granting 
leave toa plaintiff to withdraw a suit with liberty 
to bring a fresh suit, where such order has been made 
without opportunity afforded to the defendant to 
contest the plaintiff’s application for withdrawal. C 
RAJENDRA Lac SUR r. ATAL BIRARI Sur, 250, b., 
456; 44 C, 454 969 


GOVERNMENT or INDIA NOTIPICATION No. 6450 
or 10TH SEPTRMBER 1889— Appeal to High Court— 
Conrt-fee 640 

GRANT—Crown grant, construction of. 

The grant of an inam implies that qua the rights 
of the grantor, the entire free-hold is parted with, 
whatever may be the respective rights of the ryot 
and the land-holder in the soil, and the enfranchise- 
ment of an inam confors no higher title on the 
grantee than was originally granted. 

Crown grants are governed by the same princi. 
ples of corstruction as grants by private persons, 
Where the words are not sufficiently clear to gather 
the intention of the grant, then the doctrine that ‘‘if 
the King’s grant can enure to two intents, it shall be 
taken to the intent that makes most for the King’s 
benefit” may apply. The primary duty of the Court 
is to give a meaning to the document evidencing the 
grant and to see whether by itself it is not self. 
contained and plain. M SECRETARY oF STATE v, 
SRINIVASA OHARIAR, 31 M L. J. 483; 20 M, L. T. 323; 
5 L. W. 170; (1917) M. W. N. 292; 40 M. 268 337 


GROVE—-Grove-holder, right of, to plant new trees— 
Wajib-ul-arz, evidentiary value of—Wajib-ul-arz, 
construction of. 

A wajib-ul-arz is part of the Record of Rights, and 
the entries in it must be deemed to be correct until 
the contrary is proved. < 

A wajib-ul-arz provided: “when a grove is denuded 
of trees, the grove-holder will have preferential 
right to cullivate it....... In future no person will be 
entitled to plant new trees withont the permission 
of the pattidars:” ° 

Held, that the clause was a general one and meant 
that if a grove-holder wanted to plant new trees, he 
must obtain the permission of the zemindar even if 
his intention was to replace the trees which he had 
cut down. A Isnak Din v. Mumtaz HUSAIN KAAN 

s 974 
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GUARDIANS anD WARDS ACT (VIII or 1890), 
Ss. 84 (©, 41 (8)—Guardian and minor— Minor 
aitaining majority—Disirict Judge, whether can re- 
view accounts of guardian—-Minor, right ol, 

A District Judge who has appointed a guardian of 

a minor andglirected hi to file accounts should look 

into those accounts from time to time during the 

minority, but there is no obligation on him after the 
minor has attained majority to review the accounts 
or to direct the guardian to render accounts afresh. 

He has, however, express power to direct the ew- 

guardian to hand over the possession of all papers 

and accounts which are in the guardian’s possession 
to the ex-minor, who can then consider the accounts 
and take such steps as he may be advised in respect 
thereto. A MUHAMMAD KHADIM Husain v. AHMAD 


HABAN 175 


HIGH COURTS ACT, 1861 (24 & 25 Vic. C. 104), 
S, 16—Interlocutory order— Revision--High Court, 
powers of. 

The High Court can interfere with an interlocutory 
order passed by a Subordinate Court in the course of 
a pending suit, if the question involved is not one of 
exercise of discretion but of want of jurisdiction, and 
manifest injustice might otherwise be done, 


The fact that there is a remedy by way of appeal 
against the final judgment in a suit will nob stand in 
the way of the High Court interfering in revision 
against an interlocutory order, if on the merits the 
petitioner is entitled to be relieved froma state of 
embarrassment due to such an order. Wi Srra- 
RAMAYA v. RANAPPAYA, b L. W. 207 160 


RINDU LAW-— Benami purchase in name of wife-— 

Presumption as to ownership. . 

Where a property is bought apparently by a wife 
and neither party has given evidence to show who paid 
the purchase-money, no presumption arises that the 
purchase was made by the husband inthe name of 
his wife. PAT DURGA Prosap SINHA b. PRANKRISHNA 


SINHA 530 


ADOPTION— Evidence, nature of-—Proof. 

Under the Hindu Law, if once an adoption has 
taken place, the adoptive father cannot subsequently 
revoke it. 

In no case should the rights of wives and daughters 
be transferred to strangers or more remote relatives, 
unless the fact of adoption by which that transfer is 
effected, be proved by evidence free from all suspicion 
of fraud, and soconsistent and probable as to give 
no occasion for doubt of its truth. 


Where, in a case of alleged adoption, no deed of 
adoption or book of accounts showing the expenses 
incurred on the alleged adoption was produced, no 
feast was proved to have taken place on the occasion 
of the alleged adoption, the ceremonies said to have 
been performed were of the briefest possible descrip- 
tion, no formal notification was made to the 
authorities, the child’s name was not changed, and 
he was never taken to live with his new family or 
recogniged by them in any way: 

Held, that wll these circumstances went to prove 
that the alleged adoption had never taken place, 
mC DIWAKAR v. CHANDANLAL, 18 Bom. L. R. 992; 25 
G UL. 3.11; 21 M.L. T. 6; 5L. W. 108; (1917) M. W. 
N. 50; 24 C. W. N. 314; 44 0, 201; 32 M. L. J. 6386 ó 

e 
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-— — ALIENATION by grandfather—Necessity—- 
Suit by grandson to set aside alienation — Pious 
obligation to pay grandfather’s debts, enforcement of 
—(randson, liabilily of, 

In a suit by a grandson to set aside an alienation 
of family property made by his grandfather, the 
plaintiff cannot, on the ground of his pious obligation 
to pay his grandfather’s debts, be compelled to 
deposit the money received by the grandfather 
before the salo is set aside. Jt is not desirable to 
allow such counter-claim for purchase-money in a 
suit to set aside an alienation, inasmuch as, strictly 
speaking, the cause of action in respect of the pur. 
chase-money does not arise till a decree setting aside 
the alienation is passed, und such claim may give 
rise to the contention that the debt was incurred for 
illegal or immoral purposes, involving a protracted 
trial. 


Quere.—Whether purchase-money received by a 
father or grandfather as alienor without necessity 
can at all be recovered from the sons and grandsons 
after the death of the alienor,. M MuUTHUKRISHNA 
NAIDU v. Kanos, (1917) M. W. N. 278 504 


by widow — Reversioner, nearest, 
consent of, effect of—-Lapse of time—Burden of proof 

-—Presunuption, 

An alienation by a Hindu widow of her deceased 
husband’s estate without justifying legal necessit 
not validated by the consent of the nearest rever- 
sioner unless, in a case in which the alienation relates 
to a portion of the estate only, it is found on the facts of 
the case that such consent gives rise to a presumption 
either of the existence of necessity or reasonable 
enquiry arid honest belief as to its existence. 

Such presumption can only be rebutted by cogent 
proof of the absence of lawful necessity, 

Strict proof of legal necessity for an slienation 
should not be insisted upon after a lapse of many 
years. P TARA OHANDU KANSHI Ram, 17 P. BR. 191%; 
9 P., W. R, 1917; 71 P. L. R. 1917 121 


—— —— QUSTOM—Alienation—-Brahmans of village 
Man in Tahsil Phillour, Jullundur District—Burden 
of proof. . 

Brahmans are in matters of alienation presumably 
governed by Hindu Law and the onus lies on them to 
prove that they are governed by custom. 

Brahmans of village Man in Tahsil Phillonr, Jullun- 
dur District, are not in matters of alienation govern- 
ed by custom. P Tursi RAM v. Natio, 6 P. B. 1917 

93 


—-— DEBT — Mitakshara — Liability of son to pay 
father’s debt—Immoral purpose—Necessity—Burden 
of proof-—-Co-parcenary property, liability of. 

Tt is the pious duty of sons under the Hindu’ Law 
to pay the debts of their father, unless they can show 
that the debt was incurred for immoral purposes. It 
isnot necessary for the creditor to prove that the 
money was borrowed for the benefit of the sons. 

In a suit for realising adebt incurred by the 
father, where tho father dnd sons are both joined 
as defendants, the decree should give a direction that 
the debt is payable by the father in the ordinary 
way and by the sons ont of the ancestral co-parcenary 
property. All the authoritjes on Hindu Law are 
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unanimous that the co-parcenary property alone is 
liable for the payment of the debts of the father. 
PAT Natuuni Sanu v. BAIJNATH PRASAD, 1 P. L.W. 
300; 2 P. L. J. 212 352 


—— —— DEBT— Mitakshara-— Pious duty — Debt in- 
curred by father in defending criminal charye— 
Obligation of son, extent of. 

It is the pious daty ofa Mitakshara son to pay the 
debts incurred by his father in defending himself 
against a criminal charge, especially where the offence 
charged was not one involving any moral turpitude. 
But it is not his pious duty to repay the money 
borrowed by the father for the purpose of paying 
the fines of his co-accused. PAT CHUMAN v. Ram 
SUNDER 861 

GIFT, deed of, in favour of wife, construction 
of-—Stridhan—-Property acquired out of life-estate, 
nature of—Property acquired by gift, heirs to—Ad- 
verse possession ~ Gift by widow to co-widow-—Rever- 
sioners. 

Where the operative part of a deed of gift by a 
Hindu in favour of his wives was tothe following 
effect :— 

“As I, the declarant, have no issue, I have, to 
obtain bliss in the next world, caused to be sunk 
several ponds, and have constructed a temple of 
Sri Murli Manohar Ji within the compound of 
my own house at a considerable cost. I often re- 
main ill, although at present I am well. Still 
on gccount of haying no child, and placing no 
certainty in life, I intend to go on pilgrimage to 
Kashi and other places; therefore, I, the declarant, 
of my own free accord and free will, in order 
to avoid future disputes and to perpetuate my 
name, gave all the mouzahs...... and all other 
properties to both my first and second wives..... 
who after my death will be heirs to all the 
moveable and immoveable properties. It is desired 
that the said Musammaits by holding possession 
and occupation of all the moveable and immoveable 
properties should pay the Government revenue 
thereof, and they should collect rent of and keep 
watch over the mouzahs whether they are entire 
or shares...... , and they should give alms and 
charities [tho said Musammats after my death 
shall have in every way full power and all 
proprietary rights over all the movcable and 
immoveable properties} and they should, under 
the deed executed by me, pay annually Rs. 360 to 
M., widow of my brother Dular Chowdhary, until 
her death for her maintenance, and by this deed 
the said Musammuts should get their names recorded 
in the Government Sherista in the columns of 
proprietors:” 

Held, that nothing in the nature of an absolute 
estate was conveyed by the operative words, and the 
plain meaning of the deed was to convey only very 
limited powers to the donees for the lifetime of the 
executant, and to declare them his heirs after his 
death in accordance with the ordinary rules of 
succession, and that no stridhan was created. 

Per Roe, J— When there is no double intendment 
there is no room for interpretation. 

Where a Hindu makes toa woman a gift of im- 
moveable property, he should be presumed to confer 
& life-estate only unless the contrary appears from 
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the terms of the gift. The word ‘gave’ does not 
therefore, in itself imply the creation of an absolute 
estate. 


A woman’s life-estate whether taken by inheritance, 
by will or gift, is never stridħan. 


Properties acquired by a Hindu widow out of the 
income of the life-estate, and not kept separate from 
it, should be regarded as accretions to the husband's 
estate, and form part of it, 


The execution of a deed of gift by a Hindu 
widow in respect of her share in her husband’s estate 
in favour ef her co-widow, whois the heir-at-law, 
does not, in the absence of proof of notice of an 
assertion by her of a title other than by inheritance, 
constitute adverse possession on the part of the 
co- widow, as against the reversioners of her husband. 


Quere.—-Who are the heirs of a woman in respect 
of immoveable property acquired by her by gift from 
her husband, her own heirs or her husband’s. PAT 
SASIMAN V., SIBNARAIN, 1I P. L. W. 375 755 


— — JOINT FAMILY—Alienation of family gro- 
perty by one member, validity of-- Members born afier 
sale, position of. 


The existence of one member of a joint Hindu 
family is quite sufficiont to invalidate a sale of the 
family property effected by another member, if the 
sale. ig effected without his consent, in case he is 
capable of giving consent, or without legal necessity. 
A sale made in these circumstances is invalid not 
only as against the existing member but also as 
against persons who may be subsequently born in 
the family, O SRI KRISHNA v. LAKHPAT, 4 O. ae 
Pde ~ ewan Alienution by father to pay time-bar- 

red debt ~Consideration—-Sons, right of, to impeach 

alienation—Alienee, rights of —Birth of sons to alienor 
after alienation, effect of Possession, suit for, by sons 

— Decree, form of, 

The alienation of joint family property by a Hindu 
father to discharge an antecedent time-barred debt 
is not binding on his sons who are in existence at 
the date of the alienation. 

The alienee, however, is entitled to the father’s 
share in the property aud his rightis not affected 
by the bitth of sons to the alienor subsequent to the 
alicnation, inasmuch as the alienation by a Joint 
tenant effects a severance of the tenancy as a result 
of which the alienee, before division by metes and 
bounds, becomes a tenant-in-common. 

The alience only acquires a right to partition and 
not to possession before partition. 

Ina suit, therefore, by the sons for possession of 
property improperly alienated by their father the 
decree, which allows the sons’ claim, should direct 
recovery of the whole property, declaring at the 
same time that the purchaser had acquired the share 
and interest of the alienor and is entitled to take 
proceedings to have it ascertained by partition. 

Where, however, there is au alternative prayer 
for partition the Court should - at once decree 
partition. l l 

Per Heaton, J, Obiter.—A Hindu co-parcener can 
only make a valid alienation of hisshare or part of his 
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share in an undivided Hindu family property if he 
does so for valuable consideration If there is no 
consideration at all for the sale, the sale is invalid 
and can be set aside in toto by the other co-parceners. 
B Naro GOPAL KULKARNI V. PaRAGOWDA BASAGOWDA, 
19 Bom. LOR 69; 41 B9347 


—JOINT FAMILY — Mitakshara — Father s 
power of disposition—Mortgage or sale for antecedent 
debt, extent of, validity of—Pious obligation of sons 
and grandsons to discharge father’s debts—Legal 
necessity — Burden of proof. 

Under the Law of the Mitakshara joint family 
property cannot be the subject of a gift, sale or 
mortgage by one co-parcener except with the consent, 
express or implied, of all the other co-parceners. 

A. father, in his capacity of manager and head 
of his family, is at liberty to affect or dispose of 
the joint family property for estate or family 
necessity, but otherwise he has no power of sale or 
mortgage except for an antecedent debt. 

A borrowing made on the occasion of the grant of 
a mortgage is not such an antecedent debt. The 
exception applies only to the case when the debt 
has been incurred irrespective of the credit obtained 
from the joint family property. In order to 
validate a mortgage for an antecedent debt not only 
antecedency in time but real dissociation in fact is 
required. . 

The obligation of religioneand piety, which is 
placed upon sons and grandsons under the Mitakshara 
Law to discharge their progenitor’s debts, does not 
arise while such progenitor is alive. 

The doctrine of onus probandi, in cases where legal 
necessity is alleged, is largely based upon the neces- 
sity of protecting the rights of third persons. There 
is no hard and fast rule, and the presumption proper 
to be made must depend on the circumstances of 
each case. 

Where the mortgagees sued after 27 years nothing 
having been done on the mortgagein the interval; 

Held, that the onus of proving legal necessity had 
been properly laid on the plaintiffs. P C SAHU Ram 
CHANDRA v. Buur SINGH, 21 ©. W. N. 698; 1 P. L. W. 
557; 16 A, L. J. 487; 19 Bom. L R. 498; -21 ©. L. J. l; 
33 M. L. J. 14; (1917) M. W. N. 439; 22 M L. T. 22 

280 

~—- Manager—-Contract to sell immove- 

able property, breach of —Damuages, suit for— Liability 
of manager. 

A manager of a joint Hindu family, who has 
agreed to sell immoveable property belonging to 
himself and the minor members of the family, is 
personally liable for damages for failure to perform 
the contract if it is found that it is not binding on 
the- minors, though both the contracting parties 
believed that there was necessity and acted in good 
faith. WI Apikmsavan NAIDU v GURUNATHA CHET TI, 
32 M. L. J. 180; (1917) M. W. N. 17l; 5 L. W. 425; 40 
M. 338 358 


Manager, whether can alienate family 
operty to meet criminal charge. 

‘the manager of a joint Hindu family is -not-entitl- 
ed, except with the consent of the members of the 
family, to spend the family funds iu his own defence 
to a criminal charge, nor is Le entitled to hyputhecate 
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the family property in order to raise money to meeg 

the expenses of such a defence. PAT NATHU RAI. 

DInDAYAL Rat, 2 P. L. J. 166 665 

— JOINT FAMILY — Mitakshara — Mortgage by 
father, suit on—8on not made party, effect of—~Re- 
dempzion, 

In cases governed by the Mitakshara Law a father 
may sell or mortgage not only his own share but his 
sons’ shares in family property in order to satisfy an 
antecedent debt of his own, not being of an illegal or 
immoral character, and such a transaction may be 
enforced against his sons by a suit and by proceed- 
ings in execution to which they are no parties. PAT 
RAGHUNANDAN SINGH V. PARMESHWAR DAYAL SINGH, 
2 P. L. J. 306; 1 P. L. W. 636; (1917) Par. 137 779 
mamar maemae emer Money belonging to Jamily advanced 

by one member—Suit to recover money—Parties, 

necessary. 

Where money belonging to a joint family is 
advanced to a dehtor, in a suit to recover the loan 
all members who represent the family must be joined 
as plaintiffs in order to entitle them to succeed in 
recovering the money as joint family property. 

Where a loan was advanced out of joint family 
property which was subsequently made the subject 
of arbitration aud a half share in which was awarded 
to the plaintiff: 

Held, that the plaintiff was entitled to recover by 
suit only half the amount of the loan. PAT ROMESA 
CHANDRA v. BHUYAN BHASKAR, 1 P. L. W. 346 225 
— Partition - Evidence - Separation, Ima 

dications of —Presumpltion. 

Where actual direct evidence as to partition of 
a joint Hindu family is not available, but there are 
a series of indications (e. g., entries in revenue 
papers defining the shares of the family members; 
their separate residence, cultivation and dealings; 
institution of a suit by all the members as co-plaint- 
iffs, without any assertion in the plaint as to the 
existence of the joint family), none of which is 
itself sufficient to establish it, a presumption as to 
the same is justified by the cumulative effect of those 
indications. O Bris MOHAN SINGH v. RAM MILAN 
Sinen, 40. L. J. 124 433 
ee — Property acquired by one member— 

Presumption—-Separation in mess, effect of —Co-owner, 

possession of — Adverse possession, what constitutes. 

The ordinary presumption of Hindu Law is that 
property acquired, whether in the name of one 
member of the family or another, while the family is 
joint, will be deemed to have been acquired from the 
joint funds, unless it is shown to have been acquired 
by any member from separate earnings of his own. 

Possession of one co-owner is in law the possession 
of all the co-owners, and nothing short of ouster or 
something equivalent to ouster can put an end to 
that possession or constitute a starting point for 
limitation. 

Among members of a joint Hindu family separa- 
tion in mess has only the effect of converting a joint 
tenancy into a tenancy in common. No question of 
adverse possession can arise among members of a 
joint family who have separated in mess, unless a 
clear disclaimer is made by one within the knowledge 
of the other to afford ground for a title by adverse 
possession. O LALA JAGAN v, MATHURA PRASAD 498 
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——e—-—JOINT FAMILY—Snuit by some members 


for declaration of their shares in joint family prò- 
perty, maintainability of 173 








——Suit on mortgage —Mortgage interest 
common to family on death of mortgagee——Manager, 
maintainability of suit by. 

Obiter.— Where, on the death of a zemindar who 
held certain properties as a mortgagee, his successor 


e sued on the mortgage and it was objected that the 


suit was not maintainable without the joinder of 
the plaintiff's brothers as plaintiffs: 

Held, on the facts, that, as the property was part 
of the impartible zemindari, the plaintiff was entitled 
to maintain the suit, 

Obiter.—Assuming that the mortgage interest was 
common to all the descendants of the original mort- 


? gagee, the plaintiff was still entitled to sue as the 


manager of the family on behalf of all the members 

without joining them as plaintiffs. M ANNAMALAI 

PATHAN v. Murau Visayas RAGHUNATH, 6 L. W. 120 
427 


an a MAINTENANCE — Wife leading unchaste 
life. 

A Hindu wife who at the time of suit is leading an 
unchaste life and persists in her vicious course of 
life, is not entitled even to bare maintenance from her 
husband. A DEBI SARAN SHUKUL v. DAULATA SHUK- 
LAIN, 15 A. L. J. 169; 89 A 234 10 


—MIX OR—Guardianship—Principle. 

No person other than the father or mother has 
the absolute right of guardianship of a minor under 
the Hindu Law. 

Ina case where the only circumstances are the 
relationships of the different applicants, the relation- 
ship which isnearerin the view of the Bindu Law 
should be preferred. But when there are other 
circumstances in the cae, the Court is justified in 
departing from this rule and can appoint any 
person whom it considers fit in the interests of the 
minor. PAT LACHMI NARAIN v. BALARAM SAHAI, 

e2 Fb. dF. 160 662 


— MUTT, membership of-— Usage in West Coast 
—Naduvilait Mutt practice in—Ordination by head. 
Gnecession to a mutt is governed by the usage 

prevailing in the institution. 

Unlike the East Coast mutts, the rule of succes- 
sion in regard to mutis in the West Coast generally 
is based on the injunctions contained in the Smritis, 
i.e, the title tọ headship does not depend upon 
nomination by the ruling head, nor on selection by 
the disciples, but solely upon the length of the 
period during which a person has been a Sanyasin. 
è According tothe established usage of the Naduvi- 
lai Mult in Malabar, a Sanyasi can become amem- 
ber of the mutt only by the ordination of the head of 
the mutt, and a junior Swami cannot give Sanyasam 
to a person which would entitle him to become a 








° member. Wi NARAYANA BHARATIGAL v ITTULI AMMA 


893 


—— property—Necessity — Evidence— 
Recognition of mortgage by successive heads of 
mutt—Non-production of books of account, effoct of 


659 
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————— SALE —Mitakshara —Hwecutwon sale under 
decree against father -—Sale of right, title and interest 
of judgment-debtur—Son’s share, whether passes. 

By the Mitakshara Law a judgment agairf&t the 
father of a family can be executed against the 
whole of the joint family property in every event 
but one, tiz, where the debt in respect of which 
the judgment has been obtained wasa debt incurred 
for illegal or immoral purposes; and the presence 
of the words “right, title and interest of the judg- 
ment-debtor’ in tho sale-certificate is consistent 
with the sale of every interest which the judg- 
ment-debtor might have sold, and does not nccos- 
sarily import, where the father of a joint family 
is the judgment-debtor, that nothing is sold but 
his interest as a co-sharer. In cases of this kind 
the substance, and not the mere technicalities of 
the transaction, should be regarded. PC SRrIPAT 
SINGH v. Propyrot Kumar, 32 M. L. J. 133; 15 A. L. J. 
147; (1917) M. W. N. 193; 21 ©. W. N. 442; 25 0. L.J. 
220; 21 M. L. T. 222% 19 Bom. L. R. 290; 44 C, 524 

52 

SUCCESSION —Compromise between a 
and reversioner, constiuction of —-Acceleration of 
estate. 

J., a Hindu widow, claimed the estate of her deceased 
husband under a Will, and D.,a brother of the deceased, 
claimed the estate by survivorship. They entered 
into a compromise whereby J. was given the right to 
enjoy the properties during her lifetime without 
power of alienation,and D, andhisheirs and represent- 
atives were given the right to get the entire estate 
after her death: 

Held, (1) that the compromise did not vest the 
whole estate in D., tuasmuch as there was not a com- 
plete surrender of the estate by the widow; 

(2) that the compromise was not binding on the 
reversioners of the deceased, inasmuch as (a) there 
was no antecedent title inthe parties which the com- 
promise acknowledged and defined and (b) neither 
the widow nor D. represented the interests of the 
reversioners, the compromise being an attempt to 
sacrifice the rights of the reversioners. PAT JANAK 
KISAORI Kuer v. Dest Prasan, 1 P. L. W. 476; 2 P. 
L. J. 370 750 





| eaten 








mame Dauzhter's son, position of. 

In Hindu Law the position of a daughter’s son is 
higher than that of cognates in matters of inherit- 
ance. PAT CHANDI Missur v. Narsinc Roy . 26 


——~ —— Mitekshara —Impartible estate — Sur. 
vivorship, rule of, applicability of Succession, rule 
of—Liability of estate for debts of deceased holder. 
Respondent obtained a money-decres against J., 

the holder of an impartible estate, and applied for 
execution of the same, but before attachment could 
be effected J. died, and his property passed into the 
possession of his brother 5. Respondent then applied 
for attachmeut of some of the immoveable property 
of J. in the hands of S., alleging that the latter 
was the legal representative of his brother and the 
property inherited by him was liable forthe debts 
of J.: ' 


e 





Held, that J, was the sole proprietor of the 
estate while he lived, S. having no interestin it 
other than a right to obtain maintenance out of jt, 

e 
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and that the ordinary rule of survivorship did not 
apply, and that, therefore, the estate in the hands 
of S. was liable for the debts of J, 

r Chamier,e. J.—In a joint Hindu family where 
there is an impartible estate, a younger member 
has not that community of interest with the holder 
of the impartible estate which alone can entitle 
him to take the estate by right of survivorship as 
in the case of a partible estate, but for the purpose 
of ascerbaining the person entitled to succeed toan 
impartible estate resort might be had to the rule 
which would have governed the succession if the 
estate had remained partible. j 

The only ground on which a person can be entitled 
to succeed to another by right of survivorship is 
community of interest between him and the deceased. 
A right to maintenance is not sufficient. 

There is no real co-parcenership or community of 
interest between the holder of an impartible estate 
and the other members of the family, and, therefore, 
an impartible estate cannot pass by survivorship in 
the sense in which that term is employed with 
reference to partible joint property. 

Per Chapman, J.—It is impossible to hold that the 
interest of a holder of an impartible estate dics with 
him, e. g, a grant made by the holder of such an 
estate for purely personal reasons conveys an estate 
which continues after his death. 

Per Roe, J.—In an impartible estate the junior 
members of the family have no substantial interest 
in any partof the property, and the interest of the 
holder of the estate does not pass by survivorship, 
but by inheritance. PAT SHYAM Lau SINGH v. 
Busay NARAYAN Kunpu, 1 P. L. W. 140; 2 P. L.J. a 
~mm EMP LE — Manager, debt incurred by, whe- 

ther charge on income of temple. 

Where a debt is incurred by the manager of 8 
temple personally, and there is no account against the 
temple ipsissimis terbis, it cannot be treated as creat- 
ing a charge on the temple revenues or as binding the 
successor of the manager. P FAKIRA SHAH v. BRIJ 
Lao, 6 P. W. R. 1917; 20 P. L. R. 1917 381 


—— Manager, power of, to commute ront 
—Burden of proof 522 


x ee ene cee Mutt—Shebait, powers of ~Alienation 
of mutt property y—‘‘Necessity’’—“Beneftl of the estate” 
— Lease in perpetuity of debutter lands at fired rent. 





ae | KENEN 


It is a breach of duty on the part of a shebail, 
unless constrainea thereto by unavoidable necessity, 
to grant a lease in perpetuity of debutter lands in 
consideration of a premium or ata fixed rent, how- 
ever adequate that rent may be at the time, as the 
debutter estate ig thereby deprived of the chance 
it would otherwise have of deriving benefit from the 
future enhancement in value of the land: PC 
PAGANJAPPA CHETTY ~% SREEMATH DEILVASIKAMONY 
PANDARA SANNADHI, 21 C. W. N. 729; 15 A. D. J. 482; 
1 P. L. W. 697; 33 M. L. J. 1; 19 Box. L. R. 567; 22 M 
L. T. 1; (1917) M..W. N, 477 722 


WIDOW —Estate under management of Court 
of Wards—Alienation—Suit by reversioner for decla- 
ration—-Court’s power to grant relief—Specific Relief 
Act (T of 1877), 8. 49, 
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In a suit for declaration that the -plaintiffs were 
reversioners of a deceased male Hindu and that the 
alienations made by the Court of Wards, who was 
managing theestate of his widow, an mos pacitetod 
proprietor, were uot landing on them: 

Held, that the alienations made by the Court of 
Wards were binding on the reversioners. 


The power to mortgage and sell given to the Court ` 


of Wards is absolute and is not limited. The word 
‘property’ in section 85 means the moveable anti 
immoveable property itself and not the particular 
estate of a ward as a widow. 

The reversioners tothe estate ofa male Hindu 
are not entitled to sue for a declaration that they 
are his next reversioners, unless the decision of the 
question is invidental to the grant of some other 


relief to which they may be entitled. M KRISHNa . 


THEVAR v. RAMASAMI PANDIA, (1917) M. W. N. 201 3 
26 
WILL by Hindu widow disposing of her 

WOMAN S estate—Estoppel — Acqutescence — Adverse 

possession. 

A Hindu widow having a woman’s estate in a 
property bequeathed it to her daughter to. the 
exclusion of her son, who was granted an allowauce 
by tho Will with a proviso that in case male children 
be born to the son, they on attaining the age of 26 
years should succeed to the estato. Under this Will, 
the daughter entered into possession and continued 
in possession nntil her death, living jointly with the 
son and regularly paying him the aflowance granted 
by tho Will. Neither she nor the son hadany idea 
that the Will was not a valid one; and she never 
set up any other title except the Will and both of them 
accepted the position conferred on them by the Will: 

Held, (1) that the possession of the daughter was 
not adverse to the son or son’s son; 

(2) that by her acceptance of the Will, the daughter 
and her successors-in-title were precluded from 
disputing the title of the son’s son who was the 
remainderman under the terms of the Will; 

(3) that the acquiescence of the son in the Will 
did not amount to an estoppel, so as to preclude his 





.son or his successors-in-title from disputing the title 


of the daughter underthe Will. © Durca Das KHAN 
u. ISHAN CHANDRA Dey, 44 C. 145 e 245 


HOME RULE ror INDIA, .advocacy of, legatity of— 

Speeches, construction of, mod of. 

Tho advocacy of principles the object of which is 
to obtain for Indiaus an increased and gradually 
increasing share of political authority and to subject 
the administration of the country to the control of 
the people or peoples of Indiais nob per se an 
infringement of the law. 

To advocate the establishment of Home Rule for 
India on the contentions that Indian administrators 
govern Native States without complaint; that in 
British India British Officials are paid too highly, 
and Indians, though they are free to discuss, have no 


effective control over finance or policy; ethat thé . 


present officials being infact alien by race, thpugh 
able and industrious men, do not readily understand 
the needs of the people, is fair political criticism and 
is not obnoxious to section 124 A of the Penal Code. 
B SAL GANGADHAR TILAK v ENPERoR, 19 Bom. L. 
R, 211 807 
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HYDBRABAD ASSIGNED DISTRICTS LAND 
REVENUE CODE, 1896, 8. 79—Landlord and ten- 
ant-—Hyjectment-—Notice to quit—Ante-izara, tenant, 
claim to hold as, effect of —Forfeiture — Denial of land- 
lord’s title--Transfer of ante-izara rights-——-Tenant 
from year to year, whether can transfer interest— 
Transferee, rights of. 

The claim to hold as an ante-izara tenant means 


that the landlord cannot enhance the rent, it does not 


amount to a denial of the landlord's title. 

The denial of his Jandlord’s title oy a tenant, in 
order to work a forfeiture, must be an unequivocal 
and unambiguous denial: mere non-payment of rent 
or even the mortgaging of the premises as belonging 
to the tenant does not necessarily constitute such a 
denial. - 

eA denial of the landlord’s title in the course of the 
pleadings ina suit for ejectment cannot furnish a 
cause of action for that suit. 

There is no law in Berar which prevents an annual 
tenant from transferring his rights, aud a landlord 
cannot eject such a tenant or his transferee without 
giving notice under section 79 of the Hyderabad 
Assigned Districts Land Revenue Code, 1896. N 
BHIWAJI v. TUKARAM, 13 N. L, R. 11 15 


INAMDAR, position, status and rights of—-Enfranchise- 
ment of inam, effect of—Levy of seigniorage fees, right 
of Government to, on stones quarried. 

The position of an inamdar in the Madras Presi- 
dency is analogous to that of a zemindar who obtained 
his sanad by the Permanent Settlement, including 
the right to porambokes, rocks and minerals, and it 
bears no resemblance to the status of a ryotwari 
tenant. After enfranchisement, the Government are 
not entitled to levy seigniorage fees on stones quarried 
in the land by the tnamdar. MY SECRETARY or STATE 
v. SRINIVASSCHARIAR, 31 M. L. J. 483; 20 M. L. T. 323; 
5 L. W. 70; (1917) M. W. N. 292; 40 M. 268 337 


INTERPRETATION or STATUTES. 

A Court has no power to alter the law or to read 
into a Statute words which it thinks ought to have 
be@n there. A DAMODAR Das v. JHAoo SINGH, 15 A. 
L. J. 319 87 
INTERPRETATION or STATUTES. 

In copstruing the provisions of an Actin force, 
which in themselves are perfectly clear, reference 
should not be made to the language of a former Act 
onthe subject which the Act in force superseded. O 
RUDRA PARTAP SINGH v. SIKANDAR Kwan, 20 O, C. 104 

598 
INTERPRETATION or STATUTES. 

The word ‘and’ may be read as ‘or’ where it is 
necessary to do so in order to carry out the obvious 
M Kunuatoor Purnia 
VEETTIL RAYARAPPA v. PARKUM PUNNISSERI KELAPPA, 
32 M. L. J 110; (1917) M. W. N. 195; 2! M, L. T, 245; 
5 L, W. 617; 40 M. 594 741 


Illustrations, value of —Construction of Indian 

Evidence Het. 

The fcceptance of a rule or principle adopted in 
or derived from the English Law is not permissible if 
thereby the true and actual meaning of a Colonial 
Statnte under construction be varied or denied effect. 

Upon the constructiongof the Evidence Act it is 

tthe duty of a Court of Law to accept (if that can 
be done) the illustrations given as being both) of 


. 
eh am re i 
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relevance and value in the construction of the jext. 
The illustrations should in no cme be rejected 
because they do pot square with ideas possibly 
derived from another system of jurisprudence as to 
the law with which they or the sections deal. It 
would require a very special case to warrant their 
rejection on the ground of their assumed repugnancy 
to the sections themselves and it would be the vory 
last resort of construction to make any such assum). 
tion, The great usefulness of the illustrations which, 
although no part of the sections, have been expressly 
furnished by the Legislature as helpful in the working 
and application of the Statute, should not be impaired, 
PC MAHOMED SYEDOL ARIFFIN v. YEOH OOI GARAK, 
(1917) M W. N. 162; 21 C. W. N. 257; 19 Box. L. R. 
157 401 
-———— Uniform course of interpretation, whether can 
be overruled. 

Where the terms of a Statuie are clear, even a 
longand uniform course of judicial interpretation of 
it may be overruled, if it is contrary tothe meaning 
of the enactment. P C Tricompas Coovers BROJA 
v. GOPINATHJI THAKUR, 1 P. L. J, 262; 15 A. L. J. 217; 
25 C. L. J 279; 32 M. L. J. 857; 21 M. L. T. 262; 21 
O W. N. 577; (1917) M. W. N. 363; 6 L. W. 654; 19 
Bom. L. R. 450 156 


JOINT PROPERTY —-Co-owners, rights of-—Co-sharer 
interfering with joint property. 

One joint owner of private property has no right 
to do anything whick will make the joint property 
more exclusively his. Therefore, if one joint owner 
of a pasrage bnildy a balcony projecting over the 
passage, the other joint owner is entitled to sue for its 
removal. A SRIBBA MAL r. NATRANG Man, 15 A, L. 
J. 28 739 


JUDICIAL OFFICERS PROTECTION ACT (XVIII 
oF 1850), applicability of 553 


JURY, duty of—Murder case—Circumstantial evi- 
dence, value of—Benetit of doubt 322 


LAND ACQUISITION AOT (I or 1894), Ss. 23, 26— 
Award without assessing compensation, validity of. 
Where land is acquired compulsorily under the pro- 

visions of the Land Acquisition Act, compensation 
must be awarded in respect thereof, it being beyond 
the competence of the Collector or the Special Judge 
to hold that there is no interest inthe land to be 
acquired for which compensation is pay able, 

Land held by a tenant under Government was 
acquired under the provisions of the Land Acquisition 
Act. There was a covenant in the kabuliyat of the 
tenant that he would give up the land without com- 
pensation if the Government required it: 

Held, that whatever the rights of the tenant might 
be, his land must bo assessed and compensation award- 
ed to him under the provisions of section 23 read 
with section 26 of the Land Acquisition Act and that 
when such compensation had been assessed and award- 
ed a question of apportionment wonld arise between 
the Government on the one hand and the claimant on 
the other, but that the award of the Collector or the 
Special Judge without assessment of compensation 
for the land could not be a valid award. C Buoy 
KEAR ADDY v, Secretary of Stare, £6 A, L. J, B89 
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———e-~ D. 23— Pazar, acquisition of ~Valuation, mode 
of — Compensation, basis of. 

When a bazar (market) is acquired under the Land 
Acquisition Act, the claim of the proprietor ouvht 
not merely to be treated upon the rental’ basis, but 
should be based upon the permanent rents received 
from the shopsin the bazar and also on the loss of 
earnings in respect of profits from tolls received from 
people who come to the bazar with baskets, such 
profits varying according to the number of baskets 
brought by the sellers to the bazar. 

The proper form in which the claim of the proprie- 
tor of a bazar ought to be put and dealt with pointed 
out. 

Where a bazar was liable to competition from a 
rival bazar which might be started in the neighbour- 
hood, thus diminishing its income, and its profits 
were not dependent solely upon permanent rents 
of the shops held in it but were also based upon the 
fluctuating element of tolls realised from people who 
came tothe bazar in varying numbers with baskets 
for the purpose of selling their articles: 

Held, that the valiation of the bazar at 
18-9/11 years’ purchase was fair and proper. C GREY, 
OFFICIAL TRUSTEE OF BENGAL V, SECRETARY OF eer 
: S. 28— Market value of land, how to be fired 
Compensation, 





The principle laid down inthe Land Acquisition 
Act is that the Court has to ascertain what the 
market value of the land is, that is to say, what 
value would be paidin the market by a purchaser of 
good ability and well qualified to put the land to the 
best advantage. 

Government7had heen taking gravel from a certain 
piece of land and paid the owner at a specified rate. 
It was finally decided to acquire the land and com- 
pensation was assessed by the District Judge at 
twenty times the average income actually obtained 
by the owner from lands of similar description and 
area. The owner claimed compensation for the entire 
amount of gravel contained in the land at the rate at 
which the Government had been paying him: 

Held, that the method of assessment adopted by 
the District Judge was correct. PAT BIRABAR NARA- 
YAN CHANDRA v. COLLECTOR or CUTTACK, 2 P, L. d ey 

4 
S. 49— Deputy Collecter, power of, to make 
reference to Civil Court~ High Court, whether can 
interfere, 





The act of a Land Acquisition Deputy, Collector in 
making or refusing to make a reference to a Civil 
Court under section 49 of the Land Acquisition Act, 
is a judicial act, andthe High Court can interfere 
with such act on the ground that the Deputy Collec- 
tor is a Court when he takes such a step or refuses to 
tako it. 

Whenan objection is made that a piece of land 
proposed to be acquired under the Land Acquisition 
Act isa part of the objector’s house, the Deputy 
Collector must under section 49 of the Act either 
acquire the whole house or refer the question toa 
tivi) Court. He has no option in the matter. PAT 
SARASWATI Partack v. Lanp Acoursion Depory Cot- 
ECTOR QF Cuamparan, 2 P. L. J. 204 


INDIAN CASES, 
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S. bd— Order dismissing reference as time- 
barred—Appeal, whether lies —-Rerisien. 

No appeal lies to the High Court against an order 
of a District Judge dismissing a reference under 
the Land Acquisition Acton the ground that it is 
barred by limitation. 


Under section 54 of the Land Acquisition Act itis . 


only an award or part of an award against which an 
appeal lies to the High Court. C DEMRESWAR SARMA 
v. COLLECTOR OF SIBSAGaR 637 


LANDLORD AND TENANT —Adverse ` pos8ession— 
Squatter—Proprietary title, assertion of-—Possession, 
cultivating. 


The mere cultivation of patti land is consistent e 


with a claim tobe a tenant ora proprietor, or with 
the fact of the cultivator being a mere squatter. In 
order that such cultivation should amount to adverse 
possession, there must be a distinct assertion of 
proprictary title. A mere squatter or intruder who 
does not set np any claim of right cannot plead 
adverse possession, 

Mere cultivating possession does not necessarily 
imply any claim to proprietary right. UPBR 
BHAGWAN Din v. SHANKAK PRASAD, 14 A. L.J, 3 520 


Contract to. pay rent partly in cash ana partly 
in kind—Tenant, position of. 

A tenant by a kabuliyat agreed to pay a cash rent 
of Rs, 45-8 annas and to deliver eleven aras of paddy, 
the price of which was stated to be Rs. 22, the total 
rent being fixed at Rs. 67-8 annas, ‘The contract pro- 
vided further that in every year, the tenant should 
pay the rent fixed and the paddy in the- months of 
Bhadra and Pous: 

Heid, that notwithstanding the statement as to the 
value of the paddy, the tenant was not entitled to 
pay the named sum in lien of the paddy, and that on 
his failure to deliver the paddy he was liable to pay 
damages tothe landlord atthe rate of the value of 
the paddy as on the date when the breach occurred. 

Where, however, a tenant undertakes to deliver s@ 
muck paddy or to pay @ particular sum of money as 
his rent, the tenant has the option to perform the con- 
tract either by delivering the paddy or payinge the 
sum of money. C BASIRUDDIN Baippy v, Hart MOHAN 
GHOSE 720 

Co-owners - Surrender by tenant to one co- 
owner, effect of-—Rent, lability to pay—Estoppel, 
whether van create liability. 

Where a tenant under one of two co-owners surren- 
‘ders his rights to the other co-owner, the latter does 
‘not ther eby become a tenant of the former co-owner 
liable to pay rent to him. 

Semble.--The tenant so surrendering may still be 
bound to return possession to the co-owner from 
whom he gotit. M Kunui KUTHIAH v. KUNRI Soopri, 
4 L. W. +86 91 
Ejectnent deeree, effect of—-Tenant holding» 

over after decree—Nature of possession— Execubion 

brrred— Subsequent suit for possession, matntarn- 
ability of— Res judicata. 

When a plaintiff obtains a decree for possession of 
immoveable property and allows execution to become 
barred, he cannot . bring a ffesh suit for eject- 
ment against the same parties or their representatives, 
unless any events have happened between the date 
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of the decree and the date of the second suit so as to 
give rise to a fresh cause of action in ejectment. 

A decree in ejectment, which recognises the termi- 
nation of the tenancy and decrees possession to the 
landlord, operates as a severance of the relationship 


between the partiesas landlord and tenant and sub- . 


sequent possession by the tenant is wrongful and must 
be deemed to be the possession of a trespasser, unless 


_ there are express and overt acts of the parties creut- 


ing the relationship afresh. M Raman MENON v. 
MAMMALI 954 


EKjectment—Notice to quit—Ante-izara ten- 
ant, claim to hold ua, effect of-—Forfeiture— Denial 
of landiord’s title—Transfer of ante-tzara rights— 
Tenant from year to year, whether can transfer 
interest--Transferee, rights of * I5 


Bjectment--Tenancy-at-will, determination of 
-` — Notice, reasonableness of, question of fact or of 
law. 

To determine a tenancy-at-will the notice to ‘quit 
necessary to be given to the tenint need not be any- 
thing more than a reasonable notice. 

What is a reasonable notice is largely a question of 
fact, 


A tenant-at-will can never be entitled toa notice 
of anything like the length of six months. © DHUKI 
Kam DHOK v. MATARI BIBI 795 


Ejectment —Trespasser in adverse possession 
against both—Iandlord not entitled lo immediate 
possession under lease, whether can sue trespasser in 
ejectment, 

Where the possession of a trespasser is adverse 





both to the landlord and the tenant, the landlord is’ 


not precluded from suing the trespasser in ejectment 
for enabling himself to falfil his contract or obligation 
to give or restore possession to his tenant and the 
fact that the tenant refuses or is unwilling to sue 
jointly with the landlord, ought not to be allowed to 
prejudice the rights of the latter. WI Kararrr 
Murti v. Korri UHEKUTIN Mopaniar, 6 L. W, 330; 
(1917) M. W. N. 339 425 


Gomashta, powers of—Transfer of holding— 
® Recognition of holding—Receipt granted by goma- 
shta. 





A gomashta is ordinarily an agent with an authori- 


ty of a limited kind and a person dealing with such 
an agent is bound to assure himself that the limits 
of the agent's authority are not exceeded. 


Ordinarily the duties of a gomashta are merely 
the collection of rents and the granting of receipts 
for rents paid. In the absence of any evidence that 
he ‘was actaally or ostensibly vested with wider 
authority, the presumption would be that the grant- 
ing of receipts by him would not be binding upon 
the landlord as a recognition of a transfer. 


¥n order to rely upon a receipt granted by a land- 
lord’s gomashta ag evidence of recognition by the 
landlord of a transfer of a holding, it is necessary for 
the transferee to show that the gomashta’s duties 
actually. or ostersibly included -at least some of the 
duties .of manggement. PAT JANKI Sanu v. Run 
BAHADUR SINGH, 2 P, L. J. 241; 1 P. L. W. 658 
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Korfa ryot, meaning of-—-Suit to eject korfa 
ryot on expiry of term of lease-—-Burden of proof. 
Where on the expiry of the term of a kaQuliyat in 

which the defendant admitte? that he was a 


‘korfa ryot, the landlord brought a suit for ejectment 


onthe ground that the status of the tenant being 
that of an under-ryot, he was liable to be ejected 
on the expiration of the term: 

Held, that as the expression “korfa ryot” did not 
necessarily mean an under-ryef, the onus was upon 
the landtord to prove thatthe defendant was an 
under-ryot and, therefore, liable to ejectment on the 
expiration of the term of his lease. © EMADUDDIN r. 





DANESH MAMUD 240 
Lease, construction of--“Bemiadi patta, 
menning of 658 





Lease, construction of--Occupancy rights 

: 152 
Lease for reclamation, whether constitutes 
raiyati lease—Tenant, status of, materials for de- 
termination of—“‘Korfa,” meaning of —“Ratyat,” 
meaning of 499 


Occupancy holding, transfer of part of— Land- 
lord, right of entry of—Partition between co-sharer 
landlords, effect of. 

A partition of the landlords’ interests in a holding 
cannot confer upon the holders of one of the new 
mahals or pattis rights against tenants or their 
transferees which the landlords did not possess 
before partition and which do not necessarily result 
from the partition. 





Therefore, where a part of a holding is transferred 
and subsequently by a partition among co-sharer 
landlords that part is allotted to the patti or mahal 
of one co-sharer, the latter is not entitled to treat the 
transfer as a transfer of an entire holding and claim 
to eject the transferees on that ground. PAT Suraj 
Deo NARAYAN SINGH v. Pacnu Narain SINGH, 2 P. 
L. J. 225; 1 P. L. W. 443 98 


— —— Occupancy holding, transfer of-—Village in 
_ possession of ticcadars —Possession, suit for —Declara- 
tion, landlord's right to. 

When a tenant transfers his occupancy holding in 
its entirety, the village being in possession of ticca- 
dars, the only relief to which the landlord is entitled 
is to get a declaration that she transfer is not bind- 
ing on him and that he will be entitled to posses- 
sion on the expiry of the ticca. He is not entitled 
to khas possession of the holding before the expiry 
of the ticca. PAT MAHADEO v. BHAGELU ŠAHU, 1P. L. 
wW. 405 596 


raman aa Option ‘or covenant to obtain new settlement 
on expiry of term of kabuliyat--Term and rent of 
new settlement uncertain ~Tenant holding over— 

Notice to quil. 

A tenant holding under a kabulsyat, in which there, 
ig a certain option or covenant in his favour under 
which he is entitled, on the expiry of the term of the 
kabuliyat, either to have a new settlement or to leave 
the land, is liable to be ejected on the expiry of 
the term, if the so-called opticnor covenant for the 
grant of a further lease is uncertain both as regards 
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the term to be granted and the future rent, for in 
such‘a case there is no contract which the tenant 
can enforce. 


Such yi case is not one of those cases in which it 
can be held on the construction of the covenant 
that the covenant for granting the new lease means 
that the terms of the new lease were to be the 
same as those of the old lease. 


When in such a case the tenant holds over without 
having been recognised as a tenant after the expiry 
of the lease, he may be ejected without notice to 
quit CG AZIMUDDIN ÜHOVDAURI y. PEER MAHOMED 
BEPABI 1 





-Status of tenant, materials for determination 
, of—Lease by prajagiri patta, whether creates tenure. 

” Where, by a lease purporting to grant a prajagiri 
settlement of several thousand bighas of land, the 
grantee was required to bring the land under cultiva- 
tion in nij jote or through tenants anda period of 
remission was fixed during which no rent was to be 
paid: 


Held, that on the assumption that the terms of the 
lease were not free from ambiguity, the evidence 
of conduct of the parties, surrounding circumstances 
and such other matters as might throw light on the 
original purpose and intention of the tenancy, could 
be considered in determining the status of the 
tenant. 


The High Court ona consideration of the afore- 
said matters held that the grantee of the leasc was 
a tenure-holder. © SECRETARY OF STATE v, GOBINDA 
Prasad Barg, 21 C. W. N. 505 934 


Tenant for one year, holding over—Lease, re- 
newal of—Presumption. 

When a tenant gets a holding on leasefor one 
year and after the expiry of the lease continues to 
work on the holding, he must be presumed, under 
section 105 of the Evidence Act, and section 116 of 
the Transfer of Property Act, to have renewed the 
lease for another year, L B VEUUATAPPA PILLAY v. 
Maung Po HMYIN 125 


Termination of tenancy— Eviction of tenant, 
what constitutes—Eviction, consequences of, 

A tenancy is not terminated by the landlord’s 
eviction of the tenant from apart or whole of the 
land of the tenancy. 








Such eviction entails a suspension of the entire rent 
while the eviction lasts, whether, the tenant remains 
in possession of the residue or not, and the tenant 
is not discharged from the performance of his 
covenants other than payment ‘of the rent, such as 
a covenant to repair. 


No question of apportionment arises where there 
has been a partial eviction by the landlord, as the 
eecntire rent is suspended, 


In order to suspend the rent the eviction need 
not be by forcible dispossession. 


` To constitute an eviction it is not necessary that 
there should ke an actual physical expulsion by 


“INDIAN CASES. 
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f s 
force or violence from any part of the premises; any 
act of a permanent character done by the landlord 
or his agent with the intention of depriving the 
tenant of the enjoyment of the demised premises or 
any part thereof operates as an eviction. © DWIJENDRA 
Nata Roy v. AFTABUDDI Sarpar, 25 O, L., J. 63; 21 C, 
W, N. 492 209 


—— ~ Under-ryoti interest, whether transferable 
without landlord's consent — Landlord purchasing 
under-ryoti interest in execution of money-decree, 
rights of. 

- Anunder-ryoft interest is not transferable except 

with the consent of the landlord. Therefore, the 

sale of an under-ryott interest in execution of a 

money-decree to which the under-ryot does not 

object, though binding upon the under-ryot, is not 
binding upon the landlord. Consequently, a landlord 
who purchases the same under-ryoti interest at a sub- 
sequent sale under the provisions of the Civil Pro- 
cedure Code withont objection by the under-ryot is 
entitled to eject the previous purchaser. © PRAMATHA 
Buusan DEB v., RAM CHsnpRA MANDAL 881 


LEASE, construction of—“Bemiadi patta”, meaning 
of. 

A lease, described as a bemiadi patta, recited that 
the lessee, his heirs and successors should hold posses- 
sion of the property and have rights not merely in the 
surface but also in the minerals; that the lgssor shall 
have the right to use such trees as she may require 
and that the rent shall be payable to her and after her 
death to her daughter: 


Held, that a bemiadi patta means a lease without a 
term, and that the mere mention of the mineral rights, 
or of the heirs and successors of the lessee, or of the 
heir of the lessor, did not make the lease a permanent 
one, PAT PARSHAN KUER v, Torsi Korg, 2 P. L.J. 
180; 1 P. L. W, 447 658 


LEGAL PRACTITIONERS ACT (XVIII or 1879), 
Ss. 18, cus. (b), '£), 14—Subordinate Court, power 
of, to make enquiry in‘cases falling under clause (f) 
— Receipt of money from accused for bribing Police— 
Professional misconduct. 


Proceedings can be taken by a subordinate Court® 


against a legal practitioner practising in the Court 
in respect ofanact which is found to come under 
clause f) of section 13 of the Legal Practitioners 
Act. 

Where a charge against a Mukhtear is under section 
13, clause (b) of the Legal Practitioners Act, but as 
the result of an enqniry held by a subordinate Court 
it is found that the act of the Mukhtear comés, under 
section I8, clause (J) of the Act, itis open to the 
High Court to avail itself of the enquiry already 
made by the Subordinate Court and proceed to deal 
with the case itself, even ifthe subordinate Court 
had no jurisdiction to make the enquiry. 

The High Oourt dismissed a Mukhtear who wis 


found to have received a sum of money from one cf 


the persons against whom some Police cases were 
pending forthe purpose of bribing the Police, and 
who acted as a gobetween. C In the matter of HARI 
PROSUNNO MOOKERJER, 21 C. W, N. 516; 18 Ce. L, J. 
466 ang 
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” LETTERS PATENT (Art), S. 10—Civil Procedure 

Code, (Act V of 1908), s. 104, O. XXT, r. 90—Applica- 

“tion to set aside sale—Order—A ppeal, second, whether 
lies, 

No appeal lies under section 10 of the Letters 
Patent from the order of a single Judge of the High 
Court dismissing an appeal from an order of the 
executing Court on an application under Order XXI, 
rule 90, of the Civil Procedure Code to set aside a 


Bale. A Prags Lau v. MADAN Lar, 15 A. L. J. 46: 
39 A. 191 460 
LETTERS PATENT (Car, on. 15—“Judgment,” 

meaning of 465 


LETTERS PATENT (Map), ct. 10—Vakil—Profes- 
sional musconduct——-Conveyance of property to Vakil 
benami —Absolute title set up by Vakil—Perjury. 

A Vakil, taking .advantage of the ignorance and 
the needy position of his clients, obtained a con- 
veyance from them of an equity of redemption for 
much less than its value, agreeing to redeem the 
property on their behalf, and subsequently set up 
an absolute title to the property, which he sought to 
support in Court by giving false evidence and 
securing the evidence of falee witnesses: 


; Heid, that the Vakil was gailty of professional 
miscondact. MM, A VAKIL, In the matter of, 40. M, ao 
289 


LIMITATION, dismissal of suit as barred by ~Court, 
duty of. : 
Where 9 suit is dismissed as barred by limitation, 

the Conrt must state clearly under what law it is 

barred and whether the facts necessary for applying 

that law have been established. © BARKAT ALI v. 

Basant Nunta, 21 0. W. N. 175 356 


LIMITATION ACT (XV or 1877), Scu. II, Ants. 65, 
115, 120—Guarentee on demand note, suit upon— 
Limitation—Surety. 

A suit by a creditor against a surety, upon a letter 
of guarantee executed by the latter in respect of a 
debt. payable on demand on a promissory note, is 
governed by Article 115 and not by Article 65 of the 
Limitation Act, and limitation begins to run from 
the date of the execution of the gaarantee, notwith- 
standing a stipulation in the guarantee tothe effect 


that the creditor may look for repayment to the ' 


‘surety if the principal debtor makes default in 
payment. 


- The obligation upon such guarantee arises uno- 
flitu with the execution of the document and there 
is no contingency in it, 


Article 115 of the Limitation Act isnot limited to 
the case of damages for breach of contract and is 
applicable to a case of liability under a simole debt 
due. © Sreenato Roy v. Peary Monan, 25 0. L. 
J. 91; 21 0. Wi N. 479 205 


LIMITATION AOT (IX or 1902), Ss. 2 (64, 26, 
applicability of. 

" Pnder sections 2 (5) and 25 of the Limitation Act, 
è twenty years’ uninterrupted enjoyment of an easement 
confers only an absoluce right on a determinate 
person and not an indeterminate and fluctuating body 
like the Sonthals and Ghatwals. PAT MAHARAJ 
BANADUR SINGH v, Gannaurr Sinan, 2 P. lL. J. oe 
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S, 3—Court, duty of. 

The provisions of section 3 of the Limitation Act 
are mandatory, where the bar of limitation appears 
on the face of the plaint and theng is no question of 
fact involved. L B KALIYAPARAMA PADIYACHI ty 
0. V. A. R. OHETTY 154 
S. 5—Appeal, delay in presenting—Appellant 

misled by conflicting decisions of High Courts—‘Suffi- 

cient cause.’ 

Where owing to conflicting decisions of the 
High Courts in India the appellant was not sure 
whether the proper remedy against an order 
directing the amendment of a decree was by 
way of motion or by way of appeal, and was 
thus prevented from presenting his appeal within 
the limitation prescribed therefor: 

Held, that he was entitled to the benefit of sec- 
tion 5 of the Limitation Act, PAT GULAB HAND 











v. ABAS ALI 542 
- S. 5—Appeal, delay in presenting—~Suffici- 
cnt cause 109 





— S. 5—Sufficient causeBona fide mistake of 
law, whether sufficient cause — Mistake of law, when 
deemed to be bona fide. 

A mistake of law, if made bona fide, is a sufficient 
cause for excusing delay in presenting an , appeal. 

Where two orders were passed in a case, one pre- 
liminary and the other final, and the circumstances 
were such that the former order could not have, been 
mistaken by a personof ordinary prudence as final 
but an appeal. against if was nevertheless presented 
beyond the limitation period: 

Held, that the mistake did not amount toa “suffici- 
ent cause” for excusing the delay withinthe meaning 
of section 5 of the Limitation Act, M SounDARABAJA 
IYERGAR v. SREENIVASA CHARIAR, 32 M. L. J. 343; 
(1917) M. W. N. 383; 40 M. 389; 6 L. W. 789 975 

m ame §, 12 (2), (8) —Time spent in obtaining copy 

of decree, exclusion of—Decree drawn up in English 

—-Copy obtained in vernacular — Practice. 

Where the decree of the first Court was drawn up 
in English, but the appellant obtained a vernacular 
copy of the decree and filed it along with the memo- 
randum of appeal in the lower Appellate Court: 


Held, that the time spent in obtaining the verna- 
cular copy could not be excluded in computing the 
period of limitation for the presentation of the 
appeal, inasmuch as the practice of the lower 
Apo -ilate Court required an English copy of the 
decree to be filed with the memorandum, P MOHAN- 
MAD AMIN v. COHIRAGH Bea, 63 P. W. R. 1917 617 
— S. 14—Suwit for ejectment—Suit, subsequent, 

to recover arrears of rent accrued during pendency of 

suit—Limitation, extension of. 

The limitation for a suit to recover arrears of rent 
accruing due whilst the landlord was prosecuting a 
suit for the ejectment of the tenant on the ground 
of forfeiture is not extended by reason of the con- 
tinuation of the ejectment suit. C Aswint Kumar 
Nac v. MADHU SUDAN Pat KUNDU , 865: 


S. 20 —Payment of interest by principal— 

Liability of surety, whether extended. 

The payment of interest by the principal-debtor 
with the knowledge and consent of the surety and 
eyen al his request does not, under section 20 of tlhe 

® 








— 
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Limitation Act, extend limitation as against the surety, 
unless the circumstances are such as to render the 
payment one on behalf of the surety. 

For purposes of the application of section 20 of the 
Limitatiéh Act the debt of the surety is distinct from 
the debt of the principal debtor, though both of them 
arise out- of the same transaction. C BROJENDRO 
Kissort v. HINDUSTHAN Co OPERATIVE INSURANCE 
Society, 25C L.J. 238; 21 0. W N. 482 705 


—— S. 28-—“Conlinuing wrong” —Oceupation of 
balakhana of mosque for resilential purposes. 

The occupation ‘of a balakhana over a mosque for 
purposes of private residence is an act of desecration 
of a place of worship and amounts to a “wrong”, and 
itis a “continuing wrong” so long as the occupation 
lasts and a fresh period of limitation, under section 
23 of the Limitation Act, begins to run at every 
moment of the time during which the occupation 
continues. P MUHAMMAD AHMAD ~v. MUHAMMAD 
Fazat, 81 P. R. 1917; 31 P. W. R. 1917 ° © T16 
S S. 23—Suit for enhancement of rent—Re- 

curring cause of action. ` 

The claim to enhanced rentis a recurring cause of 
action and limitation runs from the dafe of refusal. 
PAT Bris BEHARI SINGH v, Suvo BANKAR Jua, 2 P, 
L J, 124;1 P.L W. 434 85 

: S. 23, Scu. I, Arr 120 - Suit to set aside com- 
mutation-and lo recover full rent— Recurring right— 

Limitation. g 

The’ defendant held ‘certain lands belonging to 
a témplé at half the Gdévernment rates and was 
also liable to render certain personal services. A 
former manager of the temple commuted the 
services into a money-rent of one rupee only. The 
plaintiff, who became fhe managet ten years before 
the- suit, claimed the persondl services which the 
deféndant used to render-or in the: ‘altériative 
full rent forthe lands. ` > +47 

Held, (1) that the power-of a Doloi or manager 
of a temple being similar to that ofa manager 
. for an infant heir, it was incumbent upon the 
defendant to show the existence of some special 
circumstances of necessity justifying the arrange- 
ment which was made between him and the former 
manager; 

(2) that if that arrangement was a temporary 
one and as a matter of convenience, the suit 
would not be. barred, if brought within 12 years 
of the denial of the plaintifi’s right to set aside 
the arrangement, inasmuch as the claim of the 
plaintiff in the suit was either to assess rent, 
which was a recurring right, or to enhance the 
rent; 

(8) but that if the arrangement was a permanent 
one, and the rent was fixed in perpetuity, then it 
would amount to the creation of a permanent tennre at 
a fixed rent by a shebuit, and unlessit,was set aside 
by the plaintiff within six years of his succession ag 
manager of the temple, his suit for the full rent or the 
personal services would be barred by limitation under 
Article 120 of the Limitation Act. © Surga DATTA 
Sarma Dotor v. EKADAHIA KOCH 522 


A Ss. 26, 2 (5), applicability of—Easement 

in -favour of indeterminate’ body, acquisition of — 

. Prescription 868 
+ 
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Scn. I, Art. 11—Civil Procedure Code (Art 
FY of 1908), O. XXI, rr. 99, 100, 101, 103—-E.vecution 
— Application by auction-purchaser for -delivery of 
possession—Dismissal for default—Objections—Suit 
jor declaration—Limiiation, 

Plaintiffs, auction-purchasers, applied for delivery 
of possession of the property purchased by them, 
and made defendant a party to the application, inas. 
much as the latter had preferred a claim in respect 
of the property and had applied to have the sale 
set aside. The application was dismissed for default 
on llth August 1918. Subsequently the plaintiffs 
again applied for possession and obtained it, and 
thereupon the defendant preferred an objection which 
was allowed on the 12th December 1914, Two days 
afterwards the plaintiffs brought a suit for declaration 
of their title as andtion-purchasers: 

Held, that the suit was within limitation, inasmuch 
as the order of llth August 1913 was one merely 
dismissing the application for default of appearance 
and the plaintiffs had no opportunity of establishing 
their right and no adjudication of title. could have 
been made in their absence, and that, therefore, 
limitation began to run against tre plaintiffs from 
th el2th December 1914 when the defendant’s objec. 
tion was allowed. A ALI MOHAMMAD SHAH v. RAM 





Narain, 15 A L. J. 420 797 
mama ARTS. 11, 13 863 
tonne mee ARTS. 29, 36, 62, 120— “Seizure,” 
meaning of ° 5 
~——~-— ARTS 62,29, 36, 120— “Seizure”, 





meaning of~ Ewecution - Property attached subject 

to lien — Sale—-Rateable distribution Suit to recover 

money wrongly distributed — Limitation—Civil Proce- 
dure Code (Act V of 1908), s. 73 (2), applicability of. 

8. atttached certain property belonging to his judg- 
ment-debtor o¥er which plaintiff’s predecessor M. 
claimed a Hien, The latter’s claim was allowed by the 
executing Court, and 59, thereupon brought a suit for 
a declaration that M. had no claim over the propérty. 
The suit was decreed, and the proceeds of the 
attached property were rateably distributed among 
8. and certain other creditors of the judgment-debtor, 
The declaratory decree obtained by 8., however, was 
reversed on appeal, and the plaintiff sued S. and thee 
other creditors to recover thé sums paid over to them 
in satisfaction of his lien: 

Held, that the suit was not governed either by 
Article 29 or by Article 36 of the Limitation Act, 
inasmuch as there never was a “seizure” of the 
money, and the defendants were not guilty of any 
non-feasance, misfeasance or malfeasance in respect 
of it. ` : 

Per Walsh, J , Semble.-—The suit was one under suba, 
section (2) of section 73 of the Civil Procedure Code. 

Obiter.—Money paid under a valid judgment or in 
an equitable distribution under section 73 of the Civil 
Procedure Code to a person who afterwurds appears 
not to be entitled to retain it, can be recovered As 
money had ard received to the use of the rightful 
owner, 

Per Piggott, J.—“‘Seizure” implies the taking of some- 
thing out of the possession of its owner. A Ram 
Narain v. Brus BANKEY Lat, 16 A. L. J. 295; 39 A. 
Bae i 534 


° , 


r 


e 


e 18 governed by Article 109 of the Limitation Act. 
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wang oe Sou. I, Ants. 65, 116-—Swit against surety 
to enforce liability— Limitation, 

Either Article 65 or 115 governs a suit against a 
surety to enforce his liability, © Brosenpro Kis- 
SORE v, HINDUSTHAN CO-OPERATIVE [INSURANCE SOCIETY 
25 0, L. 1. 238; 21 CO W. N. 452 705 


Art, 66—Suit on bond— Money pay- 
able within 3 years—Interest payable monthly—Right 
to sue on default of payment of interest—Suit 
brought withia 3 years after money became payable, 
whether barred. 

A bond for the payment of money, dated the 19th 
of November 1904, provided that the money was pay- 
able within three years from the date of the bond and 
that the interest was payable monthly but on default 
of payment of interest the holder of the bond was 
entitled at his option either to sue forthwith to 
recover the entire amount with interest or to await 
the stipulated period. No interest was paid on the 
bond and plaintiff brought the suit in November J915: 

Heid, that the suit was not barred by time inas- 
much as Article 66 of Schedule I of the Limitation 
Act applied and the creditor must be presnmed to 
have exercised the option which was clearly given to 
him by the terms of the bond. A GAYA PRASAD v 
SHER Ant, 15 A. L. J. 313 574 


Art. 91—Instrument, cancellation 
of—Limitalion, period of, commencement of —Registra- 
tion, effect af, 

Where an instrument cannot take effect until if 
has been registered, the period of limitation to have 
such an instrument cancelled or set aside, under 
section 39 of the Specific Relief Act, commences, 
under Article 91 of the Limitation Act, from the 
date of its registration, and not from the date of its 








attend 





mei 





execution, O ALI Mirza BEG v, Hasan Raza KHAN. 


4 ©. L. J.. 108 
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mekani yamane ARIS. 
tuary—-Mortgagor in wrongful possession—Mortgagee, 
suit by, for mesne profits — Limitation. 

A suit by a usufructuary mortgagee for mesne 
profits of the mortgaged property against the mort- 
gagor who is in wrongful possession of the property 
A 
RAM Sagup v. HARPAL, 15 A. L. J. 33; 33 A. 200 663 


wama —— ART. 115—Snit against surety te 
enforce liability— Limitation 705 











mrar 





ART. 116—Principal and agent— 
Accounts, suit for—Agent bound to render accounts 
every six months — Limitation, 

A suit for accounts against the heirs of a deceased 
agent, who was bound to render accounts every six 
months, is governed by Article 116 of the Limitation 
Act and the plaintiff is duly entitled to recover what 
may be due on accounts for a period of six years 
prior tothe suit A MATHURA NATH v. UHHEDDU, 
15 A. L. J. 265; 39 A. 355 626 


Argrs 116, 110 ~- Suit to recover 
royalty under registered kabuliyat— Limitation. 
A suit to recover the amount of minimum royalty 
reserved to the plaintiff under a registered kabuliyat 
in respect of mines leased to the defendant is 
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governed by Article 116 and not by Article 110 of 
the Limitation Act. P © Tricompas COOVERJI 
Buoss v, GOPINATAJI THAKUR, 1 P. L J. 262; 15 A. L. 
J. 217; 25 C. L. J, 279; 32 M. L. J. 357; 2L M. L. T. 
262; 21 C. W. N. 677; (1917) N. W. N. 363; 5L. 
W. 654; 19 Bom, L. R. 450 156 


emeena awana SC, T, ART, 120— Declaratory sutt— 
Limitation, commencement of —Adverse order, final, 
Where a notice of ejectment issued by the plaint- 
iff against the defendant is cancelled by the Revenue 
Court and the plaintiff sues for a declaration that the 
defendant has no proprietary or under-proprietary 
rights in the land, the period of limitation for the 
suit begins to run from the date of the adverse order, 
bat so long as that order is sub junice or is being 
challenged by an appeal to a higher Tribunal, limita. 
tion cannot be deemed to run from the date of the 
order, because the order still forms the subject of 
appeal to a ‘Tribunal which has the power to set it 
aside, Insucha case the cause of action accrues 
when the adverse order is made final, © Bang 
GopaL v. Basoko SINGH, 4 O. L. J. 122; 20 0, ©. 126 
428 
Art. 121 213 
Art. 1381—Suit for enhancement of 











rent, 

A suit for the enhancement of rent of the holding 
of an occupancy tenant, who has beon wrongly enter. 
ed in the Record of Rights as a rawat at fixed rates, is 
governed by Article 13! and not by Article 120 of the 
Limitation Act. PAT Brig BEHARI SINGHU, Snes 
SANKAR JHA, 2 P, L. J. 24 85. 
~= ART. 134, applicability of ~Morlgage 

—Redemption suit by subsequent mortgagee-——Sale of 

purt of mortgaged property in execution of rent-dec- 

ree—Subsequent mortgagee not made party, effect of. 

Article 184 of the Limitation Act must be con- 
strued strictly, and can only be made to apply to a 
case in which there has been a purchase from a 
person who is actually the mortgagee of the property. 
In order to make this Article applicable there must 
be a subsisting mortgage at the time of the transfer; 
and the facts which amount toa plea of limitation 
must be specifically alleged. 

A purchaser in execution of a mortgage-decrec 
does not become a mortgagee of the property within 
the meaning of this Article. 

A sale of a part of mortgaged property in execu. 
tion of a rent-decree by the first mortgagee without 
making the subsequent mortgagee a party to the suit 
is altogether void. QO. Cuuotr BEGAM v. RAM PRASAD 





‘ew 








20 0. C. 164 582 
—— me ART. 135 242 
—— we ART. 141—Burden of proof 21 
es om ART, 142 213 








ee ART. 142—Adverse possession~~Co- 
sharer in possession — Mortgage alleging exclusive 
title. 

Where one person is in possession of property for 
himself and his co-parceners his possession is of 
fiduciary character, and it does not begin to be 
adverse to his co-parceners in the absence of intima- 
tion conveyed by him tothem thathe intends to 
exclude them. 
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Defendanis were in possession of a house on behalf 
of themselves and of plaintiffs. They mortgaged it 
to a third person, alleging it to be their exclusive pro- 
perty, but they remained in possession of it as 
tenants.e There wag nothing to show to the ‘plaintiffs 
that the character of the defendants’ possession had 
changed: 

Held, that the defendants’ possession did not 
become adverse to the plaintiffs. P UMRAO SINGH 
v, LACHHMI NARAYAN, 20 P. L. R. 1917; 19 P. W. R. 
1917 ` 762 


— Sou. I, ART. 142—Ejectment, suit for- Bur- 
den of proof—Record of Rights, entry in—Presump- 
tion 
In a suit for ejectment it is for the plaintiff to prove 

his possession within the -statutory period, but in a 

case where the Record of Rights shows that the plaint- 

iff isin possession, the onus is shifted on the defend- 
ant and it is necessary for him to establish afirma- 
tively that the plaintiff has been out of possession for 

more than the statutory period, © BARKAT ALI v. 

Basant Nuwia, 21 0, W. N. 175 . 356 


anang m ART, 142, 144—Right to catch fish, 
whether immoveable property —Dis possession — Suit— 
Limitation: 

. Where a party is completely ousted from his 
right to catch fish in water on his own land by 
definite acts of aggression by another party, such 
definite acts of aggression amount in effect to dis- 
possesaion from immoveable property. 

_ Where the catching of fish is a benefit derived from 
the ownership of the land upon which water collects, 
dispossession from that benefit is dispossession within 
the meaning of Articles 142 and 144 of the Limitation 
Act, and a suit to obtain possession of such benefit 
must be brought within twelve years of the disposges- 
sion. PAT Baxter Hüsark t. RANJIT Korr, 2 P; L. 
J, 289; I P.L W.68l . i Se. 477 


ane wow ARTS. 142, 144, 149--Waste land— 

Presumption—-Suit for possession—Onus probandi— 

Title, proof of-—Animus possidendi. «+. ° 7 
- So long as land remains waste and unoccupied, 
the presumption is that possession follows title and 
when once it is found that a defendant has only 
obtained actual possession within a short time before 
the suit is brought against him, he must; in order to 
succeed in his defence, prove some other form of 
adverse title which does not depend on long cultiva- 
tion. 

But the burden of proving adverse possession is 
not shifted to the defendant by the mere fact that 
the plaintif can show title to land which was” once 
waste, at however remote a period. 

In 1886 B. was given a lease of certain land in 
which he subsequently acquired proprietary rights 
and gota deed in 1895 covering the whole grant. 
In 1906 Government made a grant to A. of 4 squares 
of land adjoining the western boundary of the land 
of B. It was subsequently discovered that out of 
the area nominally allotted to A. about 15 kanals 
were in the possession of B.; whereupon A brought 
a suit for possession: ` 


' Held, (1) that the suit was governed by Article 142 
of the Limitation Act and that inasmuch as the 
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plaintiff had failed to discharge the onus, which my 
on him, of proving that he had been dispossessed 
within 12 years before suit, the suit was liable to 
ba dismissed; 7 

(2) that the plaintiff had failed to-show any: 
sufficient ground for shifting the onus of proving 
adverse title on to the defendants; 

(3) that Article '49 of the Limitation Act did not 
apply to the case, inasmuch as there was no conten- 
tion that the right of the Crown to recover possession 
was included in the grant tothe plaintiff; 

(4) that the very fact of cultivating possession 
involved an animus possidendi andit could not be 
said that since the encroachment by B was unwilling 
his possession could not be adverse before 1905. P 
Moor UHAND v. Amar Natu, 79 P. W. R. 1917 971 


we ome Sou T, ART, 144 242 


~ ART. 144— Adverse possession, com- 
mencement of 163 


manean ones ART, 144-—Cause of action, accrual 
nj-—Reversioners, suit by—Plaintiffs not entitled to 
possession—-Estoppel — Acquiescence — Consent with- 
drawn on ve-consideration, effect of. 

The land -of.one S. K. was, on his death in 1894, 
inherited by his wife F. J. and his motherS. J. jointly, 
Four years afterwards F. J. was delivered of a son, 
G. 8., whose paternity she referred in her husband. 
In 1902 with the consent of S. J., S. K's land was 
mutated in favour of G, S. and all the gollaterals 
assented to the mutation. Four days later the plaint- 
iffs, two of the collaterals, withdrew their assent. 5. 
J. died in 1903. About ten years afterwards the plain- 
tiffs sued for possession -of their share in the land 
of S K. on the grounds that G. S. was not the son of 


e——n—u—— 








S K. and that F. J. had by her unchastity lost all’. 


rights in the estate: 

` Held, (1) that as F. J.’s share would apparently 
have devolved by survivorship on 9. J., the plaintiffs’ 
cause of action arose on the death of the latter in 
1902 and the suit was, therefore, within time; 

(2) that inasmuch as the plaintiffs’ consent was 
given without consideration, and was, on re-con- 
sideration quickly withdrawn, the suit was not 
barred by estoppel. P GHULAN Sarwar v. Karam 








ILAHI AND Co. 204 
meme mom ART, 166 664 
mae om ART, WT8i—Execution—Sale seb 


aside-——-Application for compensation—Limitation 
65 
ume ARTS, 181, 182—Execution—Sale set 
aside at judgment.debtor’s instance —- Application, 
fresh ~ Limitation. 

An application for execution of a decree was made 
in July 1409, in pursuance of which the property 
attached was sold. The sale was set aside at the 
instance of the judgment-debtors on 12th February 
1910, and the execution case was dismissed. A fresh 
application for execution by sale of the same prog 
perty was made on lOth December 1912: 


Held, that the last application must be taken as a 
continuation of the previous application, and was, 
therefore, within time, It could also be treated as an 
application under Article 181 of the First Schedule 








e ` tion, saving of—Jurisdiction—Res judicata 
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9 
ofthe Limitation Act and was within time, inasmuch 
as it-was made within three years of the date on 
‘which the sale was set aside PAT KANIZ ZOHRA v, 
Syam Kisen, 1 P. L, W. 73; 2 P. L.J. 115; (1917) 
Par. 133 89 





- Bon. T, ART. 181— Personal decree, applica- 
tion for—Limitation, : 

An application under Order XXXIV, rule 6 of 
the Civil Procedure Code, is governed by Article 181 
of the Limitation Act. N CHUNNILAL v. TIKAMDAS, 
13 N, L. R. 76 “854 


te ~ ART, 18Z—Eaxecution—Limitation — 
` Application for execution to Court not invested with 
jurisdiction to try case. 

A decree was passed in asuitof the pecuniary 
value of over Rs 1,000 by a Munsif having juris- 
diction to try suits up to the value of Rs. 2,000. He 
was succeeded by a Munsif who had jurisdiction to 
try suits only up to the value of Rs. 1,090. An 
application for execution was made to the latter 
officer: ~ 4 i ' 
, Held, that the application was made to the proper 
Court and operated to save limitation. PAT ISWARI 
Prasan SINGH v, FARKAT Hussain, 2 P. L. J. 113; 1 
P, L. W. 689; (1917) Part. 117 63 
— Art, 182—Step-in-aid of execution — 
- Application by person not entitled to execute, whether 

saves limitation. 

' An application for execution by an assignee decree- 
holder whose assignment is found to be invalid, is 
not a step-in-aid of execution so as to save limitation. 
n KAILASA PANDARAM v. RaMANDIA NAIDU, 6 L. W, 
1 











mama ART, 182, cr. (4)—Ezecution—~ 
Amendment of decree—Commencement of limitation. 
An amendment of a rent-decree consisting merely 
of a correction in the rate of rent, the amount of rent 
decreed remaining the same, does not start a fresh 
period of limitation after the limitation for executing 
the original decree has expired. PAT KALANAND 
SINGH v, Ras KUMAR SINGH, 2 P. L. J. 286 624 
Art. 182, cL. (5), 5. 14—Execution 
' «-Application not made to proper er ae 
9 
— ART. 182 (5)—‘Step-in-aid of execu- 
tion’ —~ Mortgage — Compromise-decree—Instalments, 
< default in payment of — Application for order absolute 
diretting sale of mortgaged property—Limitation. 
' An application in furtherance of an execution to be 
taken by the Court, even though an execution pro- 
ceeding is not then-pending, is an pplication which 
saves limitation, ` . 

















` An instalment-decree in a mortgage suit provided 
that on default in the payment of an instalment the 
whole decretal amount would become due. On such 
default being made, the decree-holder applied’ for 
liberty to execute the decree, or in the alternative 
for an absolute order directing the sale of the mort- 
gaged property: 

. Held, that the application amounted toa step-in- 
aid of execution and operated to save limitation 
within the meaning of clause (5) of Article 182 of 
Schedule I of fhe Limitation Act. PAT Paur Kosri 
y. Bagrane Bay 101 
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MADRAS CIVIL COURTS ACT (TII or 1878), Ss. 12, 
13—Accounts, suit for—Decree beyond pecuniary 
jurisdiction of Court, whether can be passed—Appeal 
-Appellate Court, jurisdiction of, 


Where a suit for accounts is instituted in a District 
Munsif’s Court, the plaintiff v&luing the * subject- 
matter of the suit at an amount within the pecuniary 
jurisdiction of the District Munsif, and a decree is 
passed for more than Re. 5,000, the appeal from that 
decree lies to the District Court and not to the High 
Court, 


Per Ayling and Srinivasa Aiyangar, JJ. (in the 
Order of Reference).—In suits for accounts or mesne 
profits the Court can award such sum as it finds due 
to the plaintiff, although such sum is above the 
pecuniary, limits of its jurisdiction, 


In every case where the Court is seized of juris- 
diction, it cannot and does not lose it by any change 
in the value of the subject-matter of the suit after 
the institution of the suit or by the precise ascertain- 
ment of its value in cases which do not admit of such 
ascertainment at the time of institution, except 
when the plaint is allowed to be amended. M Porta 
KANNAYYA CHETTI v. RUDRABHATLA VENKATA NARA- 
saxya, 82 M. L. J. 22:; 40 M.1; 5 L. W. 580; (1957) 
M. W. N. 367 l 439 


MADRAS COURT or WARDS AOT (I oF 1£02), 
S. 35 263 


MADRAS ENFRANCHISED INAMS ACT (IV or 
| 1862). 337 


MADRAS ESTATES LAND ACT (I or 1908), Ss. 4, 
27, 28—Custom of paying rent only on area cultivat- 
ed, validity af—-Presumption. 


` Section 4 of the Madras Estates Land Act shonld 
be read subject to the provisions of section 27 and 
a custom of paying rent only on the area actually 
cultivated, if proved, may be set up against that 
section. 


The presumption raised by section 27 of the Madras 
Estates Land Act is a rebuttable one. Wi KANTHI- 
MATHINATHA PILLAI v. PUGAL SUBRAMANIA NADAN 


144 
MADRAS INAMS ACT (VIII oF 1869) 337 
MADRAS IRRIGATION CESS ACT (VII or 


18€5), S. 1—Certificute of Collector, whether essential 
before levy of water-cess—“Irrigation by percolation”, 
meaning of. 


Section 1 of the Irrigation Cess Act, VII of 1865, 
does not make it obligatory on the Collector to 
declare by a certificate that the irrigation is beneficial 
before a cess can be levied under the Act. The dis- 
eretion given tothe Collector under the section to 
determine whether the irrigation is beneficial is not 
a judicial one. me 


The words “irrigation by percolation” cover also 
cases where sub-soil water derived by percolatidh 
from a riveror channel owned by the Government 
is taken by percolation to the roots of trees. M Serc- 
RETARY OF STATE v. MAHADEVA Sastrican, 40 M. ES; 
82 M. L. J. 411; (1917) M. W, N. 376; 21 M. L. T. 3+7; 
b-L., W. 817 193 
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MADRAS REVENUE RECOVERY ACT (IL of 
` 1864), S. 8—Distraint of moueable property of de- 
faulter—Production of warrant, Wa necessary—- 

“Produced”, meaning of. 

-The word “produced” in section 8 of the. Madras 
Revenn®@ Recovery dct only means that the distrainer 
should have the warrant in his possession at the time 
of distraint and should show it as his authority to 
any one interested in the attached property who 
may be present and disposed to question the legality 
of his action. It is not necessary that the warrant 
should be shown, unless the party whose property 
is distrained asks for it, WI PUBLIC PROSECUTOR v, 
Kayaniyit KUNHAMAD, 6 L. W. 536; (1917) M. W. N. 
413 990 
MALABAR COMPENSATION ror TENANTS’ IM- 

PROVEMENTS ACT (I oF 1900), Ss. 5, 6, 19— Con- 

tracts before ist January 1886—Claim for improve- 

ments, whether can be fixed under the Act. 

A contract entered into between a Malabar tenant 
and his landlicrd before Ist January 1686, according 
to which compensation is payable at certain rates 
therein specified, is valid and binding on the parties 
whether the rates are more or less favourable to 
either party than the rates prescribed by the Malabar 
Compensation for Tenants’ Improvements Act. 

When the question of the rate of compensation 
comes up for determination at a date after the intro- 
duction of the Act, it is not open to either party to 
a contract, entered into before Ist January 1896, to 
elect to have the rates fixed according to the Actin 
preference to the rates mentioned in the contract, 
W  KUNHALLOOR PuTHIA VEETTIL RAYARAPPA ~v 
PARKUM PONNISSERI KELAPPA, 32 M. L. J. 110; (1917) 
M. W. N. 195; 21 M L. T. 245; 5 L. W. 617; 40 = 
MALABAR LAW-—~Melkanom-decd, construction of - 

Mortgage 167 
Tarwad property under mortgage — Sale by 
some members, validity of —Non-joinder of karnavan, 
effect of — Benefit to tarwad, proof of-—Partition, par- 
tial—Pleadings-—Amendment of plaint. 





The sale by some only of the members of a 


tarwad of property which is under mortgage can- 
not bind the other members or the tarwad as a whole, 
unless it is made for consideration and is 
‘beneficial to the family as a whole and unless the 
, karnavan as representing the family joins in it It 
is open to the karnavan to sue for redemption of the 
interest of the tarwad in the property mortgaged. 

Where the plaint is framed as for redemption of 
the whole mortgage and not only for plaintiff's share 
in it, the Court should allow plaintiff to amend the 
plaint by the insertion of a prayerin the alternative 
for partition and possession of his share on parment 
of his share of the mortgage amount. Plaintiff 
was the karnavan of n Malabar tavazhi, which along 
with four others branched off from a bigger 
tarwad. Land belonging to the whole farwac was 
usufructuarily mortgaged for Rs. 2F0 on 18th June 1905. 
Sometime after the mortgage the members of the 
ajher four tavazhis. sold their shares of the mortgaged 
property to the 2nd defendant. Seven ont of the ten 
members of the plaintiff's tavazhı also sold the 
interest of the plaint tavazhi to 2nd defendant. 
The 2nd defendant acquired the mortgage interest 
from the mortgagee. Plaintiff, ignoring the sales, sued 
for redamptinn of the mortgaged property. It was 


MALABAR LAW- concld. 


. 

admitted by the parties that his tarwud was entitled 
toa one-fifth share only. The suit was dismissed 
on the ground.that the sale by the members of 
the plaint favazhi was binding on the plaint tavazhi: 
- Held, (1) that a sale by some only of the members 
of the plaint tavazhi was not binding upon the 
plaintiff's tarwad as it was not proved to have been 
made for consideration or been benefic‘al to the 
family as a whole and as the karnavan as representing 
the tarwad did not join in it; 


(2) thatthe plaintiff was entitled to recover the 
share of the plaint tavazhi in the mortgaged pro- 
perty on payment of its share of the “mortgag . 
money; 


(3, that the plaintiff should be allowed to amend 
the plaint by adding the said prayer in the 
alternative. WI PUTHISSERI MANIYANNOOR v THOZUKK 
ATPULLANIYIL, (1917) M, W. N, 222; 21 M. L. T. 299; 
32 M, L. J. 489 46 


MARUMAKKATAYAM LAW-—~Mopla tarwad—-Tava- 
ahis, whether joint or divided—~Partition—Tavazhi, 
meaning of. 

The members of a tavazhi of a Mopla turwad sued 
another tavazhi and an alienee from the latter on the 
ground that the tavazhis were joint and undivided 
and that the alienation was invalid and not binding 
on plaintiffs. The Subordinate Judge dismissed the 
suit, holding that the tavdzhis had become divided 
and that the alienations were proper and competent. 
The High Court reversed this decision, holding 
that the alienations wero contrary to a razinamah 
referred to in the plaint and not filed along with the 


` plaint but exhibited in evidence: 


Held, that the parties, having for a lone time lived 
separately and enjoyed separate properties, most be 
held to have divided and that the compromise peti- 
tion did not show the contrary, 


By the law which governsa Mopla tirwad, there 
cannot be a partition unless all the members consent, 


The word tavazhi is a word of equivocal meaning 
and may fairly be used when the separation ig 
complete. PC SULAIMAN 0. BiYaTHTHUNNA, (1917) 
M. W. N, 213; - M. L. J. 187; 1 P. L. W, 210; 21 M. 
L. T. 210; 25 C. i.. J. 273; 21 p: W. N. 553; 19 Bon. L. 
R. 394 - 243 


t 


MAXIMS—"“Once a mortgage always a mortgage," 
meuning of. 

“Once bh mortgage always a mortgage” means that 
an estate cannot at one time be a mortgage and at 
another time cease to be so by one and. the same 
deed. L B Nea Po NYUN v., Mi YIN, 2 U. B.R. 


(19:6) .41 377 
“Quicquid plantatur solo, solo cedit’, applica- 
bility of, to India. 

The maxim quicquid plantatur solo, solo cedit, i.. et, 
that anything affixed to Jand with the object of im. 
proving the inheritance becomes part of the realty 
and the property of the owner, w hether it be affixed 
by him or some one else, is not applicable to India, 
LB Ma Pru2 Mauxg Po Cnet, 2 U. B. R. (1916) 


148 - =- 388 
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MESNE PROFITS, ascertainment of, principles appli- 

cgble to—Court, duty of. , 

The principles upon which a Court should proceed 
in determining the question of mesne profits are:— 

(1) The possession which has been wrongfully 
retained should not be a source of profit to the 
wrongful possessor and he should be made to pay to 
the rightful owner any profit which he has made or 
could with reasonable diligence have made. 

(2) The Court should aim at doing. justice 
between the parties having regard to all the circum- 
stances of the case, the object being to see that the 
person wrongfully kept out of possession is putin the 
same position financially as if right had been done. 

The Court should enquire what use the decree. 
holder would have put the land to if he had been in 


. possession; and where the ‘decree-holder has been 


dispossessed, the question of the use he would have 
been likely to put the land to should be ordinarily 
determined by seeing what use he was making of 
the land at the time when he was dispossessed. 

Where the land in dispute is such as proprietors 
ordinarily retain in their own possession, the Oourt 
should base its decision upon the question what profit 
could have been made by cultivating. the land 
rather than upon-the question what rent could have 
been obtained if the land had been let out to tenants. 
PAT DaLGLEIsH v. BABU NANDAN Misser, 1 P. L., W. 
421 `. E 516 
MINOR, uhether competent to purchase property. 

An infang is’ not disqualified from purchasing 
property. AHMAD v. RAJA, 60 P, W. R, 1917 44 


- , fraud by, as to his age, effect of. 

The case of fraud by a minor on the subjectof his 
age cannot be given effect to. PO MAHOMED SYEDOL 
ARIFFIN v. YEOR Oor. Garx, 21 O. W. N. 357; (1917) 
M. W. N. 162; 19.Bom. L. R. 167 . 401 


MORTGAGE—Foreclosure proceedings not taken within 
twelve years of date fixed for payment of mortgage 
money— Possession, suit for, as owner—Limitation 
~~Assignment of mortgage—Assignee, rights of. 
A ‘mortgagee under a deed of conditional sale, who 
fails to take foreclosure “proceedings within twelve 
years of the date fixed for the payment of the mort- 
gage-money, is barred’ by limitation’ from suing for 
Possession as an Owner. = ` i 
Where a mortgagee executed a deed of assignment 
in favour of plaintiffs, who sued the mortgagor for 
possession: 
Held, that the mere fact that the assignor 
erroneously thought that his right of foreclosure 
had been taken away by the Punjab Alienation of 
Land Act did not preclude the plaintiffs from enfore- 
ing thatrigh}, if it.was an incident of the mortgage 
transaction. P Berr Ram v. THAKAR, 59 P., W. B, 
1917 - , 242 
Forfeiture-clause, whether turns simple mort- 
gage into anomalous mortgage—‘Once ‘a mortgage 
always a mortgage,’ meaning of ~Redemption, right of 
—elender before money becomes payable, effect of. 

© However a mortgage bond be worded, the right to 








" redeom cannot be extinguished except by an order 


of the Court or an act of the parties, i e, an act 
subsequent to the mortgage. ` ` } 

The mere-insertion of a forfeiture clause’ in a 
simple mortgage-bond does not make the mortgage 
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MORTGAGEH—contd. 


anomalous, but even if it were so, the mortgage 
would still be subject tothe provisions of section 60 


. of the Transfer of Property Act. 


A mortgage bond contained the following clause: — 
“When five months have elapsed if the principal and 
interest be not paid and the property redeemed, let 
the creditor go with this mortgage-bond to the Town 
Lots Office and effect a mutation of names and take 
the property as his absolutely:’ 

Held, that the failure of the mortgagor to pay the 
principal and interest within five months did not 
of itself convert the mortgage into a sale, and that 
the right to redeem continued -in spite of such 
failure. UB NGA Po NYUN v., Mr Yin, 2 U. B. R. 
(1916) 141 377 


Hindu Law — Mutt property — Necessity— 
Evidence— Recognition of mortgage by successive heads 
of mutt—Non-production of books of account, effect of. 


. Inasuit upona mortgage granted over the pro- 
perty of a mutt by.its head, the onus is upon the 
mortgagee to prove that the. mortgage debt was in- 
curred for a necessary expense of the mutt. When, 
however, many years have olapsed since the mort- 
gage was executed, both lender and borrower being 
dead, and succeeding heads of the mutt have recog- 
nised the mortgage debt as binding on the mutt, the 
Court should be more easily satisfied that the debt 
was properly incurred than where the mortgage is of 
more recent date, or where the transaction, though 
remote, has been the subject of challenge or dispute. 

Ifthe mortgagor withholds account books of the 
mutt which are in his possession and which would 
show the true nature ofthe debt, the Court is en- 
titled to draw an inference in favour of the mort- 
gagee. P C MURUGESAM PILLAI V, GNANA SaMBANDA 
PANDARA SANNADAI, 21 M. L. T, 288; 32 M. L. J. 869; 
15 A. L. J. 281; 1 P. L. W. 457; 5 L. W. 759; 210. W. 
N. 769; 40 M. 402; 19 Box. L., R, 456; 25 C., L. J. 589; 
(1917) M. W. N. 487 659 


Joint property—Undivided share—Partition—- 

Mortgagee, rights of. 

A mortgagee of an undivided share in joint şpro- 
perty is bound by a partition of the property amongst 
the co-sharers, and after partition can only look to 
the share of the joint property allotted to his mort- 
gagor’ by the partition by way of substitution as 
security for his mortgage-debi, PAT BAaRHAMDEO 
NARAIN v. HAJARI LAL 586 








— -— of occupancy and fixed rate tenancies by one 
deed, legality of—Suit on mortgage, maintainability 


Oj. 
l Phe more fact that a mortgagor purports to trans. 
fer by the same deed an occupancy tenancy (which by 
law he is not entitled to transfer) and a fixed rate 
tenancy (which by law he is entitled to transfer) does 
not make the transfer of the fixed rate tenancy 
illegal. A RAJENDRA PRASAD V, Ram Jatan Ray, 


I5 A. L. J. 544° 785 
Mortgagor, power of, to grant leases—Lease 
by mortgagor during pendency of mortgage suit, 
validity of i 182 
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—Piecemeal alienations of equity of redemp- 
tion by mortgagor—Covenaut by alienees to pay 
specific amounts towards mortgage-debt—“Contract 
to the contrary, what is 





—Promise to 
covenunt, 

Ina mortgage a mere promise to pay the mortgage 
money within a certain fixed period does not per se 
import a personal liability. The test in each case is 
the remedy provided in the deed for the satisfaction 
of the mortgage-debt. O SAM SUNDAR v. DILGAN- 
JAN SINGH, 20 O. C. 155; 4 O. L. J. 380 540 


—Prior charge, payment of, by subsequent mort- 
gagee, effect of—Intention of parties.. 

Where the owner of an estate pays off charges on 
the estate which he is personally not liable to pay, the 
question whether these charges are to be considered 
as extinguished or as kept alive for his benefit is 
simply a question of intention. The intention may be 
found in the circumstances attending the transaction 
or may be presumed from a consideration of the fact 
‘ .whether it is or is not for his boucfit that the charge 

should be kept on foot. 

The intention that is to be established is the inten- 
tion of the parties, that is to say, of the mortgagor 
and the mortgagee. PAT MAHABIR PRASAD v. Bist 
NAGIN, 1 P. L. W. 467 500 
———~--—Puisne mortgagee, whether entitled to sell 

mortgaged property subject to prior mortgage held 

by himself 76 
— Shares in Indigo Concerns, whether transfer- 

able—Transfer of Property Act (IV of 1882), scope 

of—Equitable mortgage-—-Depostt of all title-deeds, 
whether necessary. 

Shares in indigo concerns in Bihar are a definite 
and specific kind of property and can be mortgaged 
or transferred and dealt with in any way. 

There are many mortgages known to English Law 
which it would be difficult or impossible to bring 
within the terms of the Transfer of Property Act, yet 
such mortgages would be enforceable in India, for 
instance, a mortgage of a share or shares in a part- 
nership. i 

If a share in an indigo concern is mortgaged, what 
the parties must intend is that when foreclosure 
or sale takes place at some subsequent date, the share 
shall pass to the mortgagee as it stands at the date 


pay debt, whether personal 








of the sale orforeclosure, This wouldinclude not only - 


what strictly could be held to be accessions but also 
changes in good-will, rights under “contract and so 
forth. 

There is no technical rule that in an equitable 
mortgage all the title-deeds should be deposited. It 
is all merely a matter of intention. PAT BHUPENDRA 
Natu BASU v, WAJIBUNNISSA BEGAM, 2 P. L. J. Pe 
——-- ~ Subsequent charges on property--Suit on 

mortgage—Decree for possession fixing amount of 

charges—Redemption, subsequent suit for-~Amount 
due on mortgage, whether res judicaia--Mortgagor, 

whether liable to redeem subsequent charges 250 


— — Subsequent invalid mortgage-—-Intention to ac- 
cept new security frusrated-—Performance by third 


pagty. 
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A. Hindu mortgaged his five-sixths share Of a 
village and died leaving a widow and a separated 
nephew, who was entitled to the reversion if he 
survived the widow. The nephew mortgaged the 
remaining one-sixth, to which he was entitled of his 
own right, to the same mortgagee. Thereafter the 
widow and nephew jointly executed two mortgages 
of the whole village for the amounts due under their 
old mortgages. The mortgagee sued on these later 
deeds and obtained a decree, which as against the 
widow was set aside on appeal. ‘Lhereafter, he sued 
on the original mortgage of the five-sixths share: 

Geld, that although’ the mortgagee’s intention at 
the time of the later deeds was to accept a new 
security in lieu of the old one, yet, as this was 
frustrated by the fact that the later deeds were held 
not binding on the widow, it was contrary to equity 
and good conscience that the nephew’s heirs, who 
had succeeded the widow as reversioners of her 
husband, should set up the later deeds as a release 
of the mortgage and that the mortgagee could 
enforce it against them. PC Har CHANDI Lat t. 
Sneorad SINGH, 1 P. L. W. 330; 32 M. L. J. 261; 15 
A. L. J. 228; 5 L. W. 502; (1917) M. W. N. 290; 25 C. 
L, J. 316; 21 M. L. T. 292; 21 0. W. N.. 795; 19 Bom. 
L. R. 444; 39 A, 179 ; 343 

, verbal, before Transfer of Property Act— 

Redemption—-Lost deed alleged to be insufficiently 

stamped—Suit based on certified” copy of compromise 

petition referring to the mortgage—ufiiciency of 
stamp, presumption as to. 


Plaintiffs sned for redemption of an usufructuary” 
mortgage alleged to have been created in 1857. 
They relied for the establishment of the mortgagé 
on a certified copy of a compromise petition, pre- 
sented to Court on Ist April 1857 ina suit between 
the predecessors of the parties which referred to the 
mortgage. The certified copy bore a one rupee 
stamp, The defendants pleaded that the contract of 
mortgage was not enforceable as the petition was 
not properly stamped. The Subordinate Judge 
overruled the objection and decreed the claim. On 
appeal, the District Judge dismissed the suit, holding 
that the original, like the copy, only bore a one rupee 
stamp only and that if the original had borne 
10 rupees stamp, the stamp on the copy would have 
also been one of lOrupees. The High Court reversed 
the District Judge’s decision: 


Held, (1) that as the present suit was not based on 
any agreement contained in the petition, but upon 
a verbal mortgage created before the ‘Transfer of 
Property Act, it was maintainable; 


(2) that no inference could be draivn as to the 
stamp on the original petition from the value of the 
stamp affixed to the copy, and that the presumption 
was that a petition presented to Court and accepted 
by the officers was properly stamped. 


Before the Transfer of Property Act came “into, 
force, mortgages could be created without any writing 
outside the Presidency towns by simple delivery of 
possession, PC AHAD Raza v. ABID Husain, 18 
Bon. L. R. 904, 14 A. L. J. 1099; 20 M. L. T. 447; 38 
A. 494; 24 0. L. J. 505; (1916) 2 M. W. N. 548; 21 0. 
W. N. 265; 6 L. W. 1&8; 1 P.L., W. 90 114 
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2, DECREE passed on foot of - Suit, second, 

maintainability of. 
. In dune 1903 plaintiffs as mortgagees obtained a 
decree against defendants for possession of certain 
lands. In July 1908 they filed a dakhalnama stating 
that they had been given possession of the land. In 
July 1911 they brought a suit for possession of the 
lands, averring that some two months after they had 
been placed in possession, the defendants dispossessed 
them forcibly. It was found that plaintiffs had never 
obtained actual possession of the lands, and that they 
had not followed the procedure laid down in sections 
263, 264 of the Civil Procedure Code of 1882: 

Held, that the second suit was not competent. 

Obiter dictum.—When a snit is bronght on foot of 
a mortgage and a decree obtained, the mortgage 
merges in the decree anda second suiton tlie mort. 
gage is not competent. P Knus Ram v. Surat, 26 
P. L. R. 1917; 20 P. R: 1917; 22 P. W. R. 1917 753 


~ — Unhypothecated property, sale of 
validity of s 





Under the law which existed prior to the passing 
of the Transfer of Property Act, the mortgagee could 
proceed against either the hypothecated property or 
any other property of the mortgagor. 

Therefore, a sale of unhypothecated property of the 
mortgagor in execntion of a mortgage decree held 
under that law is nota nullity. P DUNDIYA v. GIYANI 
Ram å . 119 


REDEMPTION —Construction of document. 
A mortgage deed provided: “If within a period 
of ten years we have’ paid the whole of 
the mortgage-money in one lump sum the mortgaged 
property specified below will be redeemed. If 
KAN wado not pay the whole of the mortgage. 
money the property will be sold outright and the 
aforesaid creditor .. .....will be considered as in pro- 
prietary possession of the mortgaged property:” 
Heid, that under the terms of the deed the mort- 
gage could be redeemed within ten years A AMIR 
MUHAMMAD v. WAZIR 643 
Clog on equity of redemption —Agree- 
ment, subsequent, effect of —Unconscionable bargain, 





=e ere rer 





An agreement between the parties to a mortgage, 
subsequent to the execution of the mortgage, whereby 
the period for redemption is extended cannot be said 
to be a clog on the equity of redemption. 

The doctrine of clog relates only to dealings which 
take place between the parties at the time when the 
original contract of mortgage is entered into. Parties 
are at liberty to deal subsequently with each other 
so asto vary theterms upon which redemption of 
the original niortgage can be had. 

The nature and extent of a restriction placed on 
the right toredeem may be taken into account in 
determining the question whether the mortgage 
transaction was a harsh and unconscionable one, 
@ HARIHAR BAKHSH SINGH v. BHAWANI SINGH, 20 
0. C. 97 593 
——— Of one property to same mortgagee 
—Redemption—Accounts, joint or separate 631 
suit for, by fractional co-owner, when 
maintainable—Prior partition, suit for, whether 
necessary, 





rennet 
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The rule that a fractional co-owner cannot sue for 
redemption of joint property which has been mort- 
gaged by all the owners without a prior suit for 
partition and ascertainment of shares, must be res- 
tricted to cases where there ® great diffculty in 
ascertaining the plaintiff’s share. Where there is no 
such difficulty or where the partios agree as to the 
share awardable to the plaintiff, the Court can 
pass a decree in one suit both for partition and 
redemption of plaintiff's share on payment by plaint- 
iff of his share of the mortgage amount. M PUTHISSERI 
MANIYANNOOR v THOZUKKAT PULLANIYIL, (1917) M. 
W. N. 222; 21 M. L. T. 299; 32 M. L. J. 489 46 


———, SIMPLE, what is—Bond, construction of— 
Covenant against alienation, effect of, 


In the case of a simple mortgage there is a trans- 
fer of an interest in specific property and a promise 
by the mortgagor, to pay the mortgage-money, and 
an agreement, express or implied, that if the money 
be not paid according to the contract the mortgagee 
shall have a right to have the mortgaged property 
sold. 


The mere fact that the executant of a document 
agrees not totransfer the property until he has 
repaid the debt, does not constitute the deed a 
mortgage nor does it necessarily indicate that a 
mortgage and only a mortgage is intended, nor does 
it give aright to put the property to sale. 


Per Rafique, J—A mortgage, as defined in section 58 
of Act IV of 1882, involves a transfer of an interest 
in specific immoveable property. An undertaking 
by a borrower not to alienate his property, until the 
loan is repaid imposes u restriction on his power of 
disposal of the property, which may or may not be 
binding but does not transfer an interest in the 
propery to the creditor. 


Such an undertaking does not grant to the creditor 
the right to sell the property in case of default. 


Per Piggott, J. —A covenant against alienation does 
no more than offer an assurance to the person 
advancing the money that there will be property 
available for the realisation of a simple money-deeree, 
in the event of his being driven to obtain one, 
Something more than this is required before it can be 
said that the executant of the document, either 
expressly or impliedly, conferred on the mortgagee 
a right to cause this particular property to be sold. 
A Monan Lar v., INDOMATI, 15 A. L. J, 174; 89 A, 244 

18 


— —SUIT—Preliminary decree — Defendant, 
whether can be added after preliminary decree 








has been passed—Redemption 849 
—_— by subsequent mortgagee—Sale 
of part of mortgaged property in execution 


of rent-decree—Subsequent mortgagee not mads 
party, effect of 582 


Property held inalienable—-Execu- 
tion—Similar property, whether can be attached 
802 
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—— USDFRUCTUARY—Mortgagor in wrong- 
ful possession--Mortgagee, suit by, for mesme 
profits— Limitation 663 


-o-- Personal covenani—Decree for sale 
on basis of separate mortgage—Possession surrender- 
ed to mortgagor—Morigagee, whether entitled to per- 
sonal decree on basis of usufructuary mortgage. 

J, executed a zarpeshg: in respect of certain pro- 
perty in favour of M., stipulating that in case of non- 
payment on the date fixed for repayment of the debt, 
M. would continue in possessionand appropriate the 
rents and profits, that the property was hypothecated 
and pledged and thatif the zarpeshgi money was 
not paid and M. had to institute a suit and the pro- 
ceeds of the auction-sale of the property proved 
insufficient, the balance of the money would be 
realised from the person and other property of J. M. 
obtained a decree for the sale of the property on the 
basis of another mortgage and surrendered possession 
of the property to J. In a suit instituted by M, on the 
basis of the zarpeshgi deed giving up his rights as a 
mortgagee and praying for a money-decree: 

Held, that the deed created a personal liability to 
pay andin the absence of anything in the deed to 
show that the personal liability was extinguished and 
that there should be substituted for it merely a 
liability to be sued as a mortgagor, the plaintiff was 
entitled toa personal decree. P HARIHAR PRASAD 
v, MUNNI LAL 852 


— ee eean maan OF specific plots in undivided estate— 
- Portition—Moritgaged property, allotment of, to differ- 
ent co-sharer-—Mortgagee, remedy of. 

When a co-sharer mortgages specific plots in an 
undivided estate and on the partition of the estate, 
those plots are allotted to some other co-sharer, the 
mortgagee cannot follow the land in the hands of the 
latter but is entitled to a simple money-decree. P 
MAHESHWAR PERSHAD v., LAGANBANAT KOER 95 


m Property, portion of, retained by 
mortgagor on rent-—-Rent not paid—Land revenue, 
enhanced, on mortgaged property, liability of 
mortgagee to pay—-Redemption—Mortigagee with 
possession, position of 437 


MUHAMMADAN LAW—Co-heirs— Widow in posses- 
sion of entire property—-Adverse possession 579 

—Divorce, “bidai” “rajai’, “bain’— Revocation, 
option of, when allowable, 

The most common and prevalent mode of repudi- 
ation among Muhammadans in India is the ‘bidar 
one in which three pronouncements of divorce are 
made to the wife at the same time in a single 
sentence or in separate sentences. 


Under the Nuhammadan Law a husband has not 
got the option of revocation in all cases of divorce. 
He has such option only when he has pronounced 
a divorce which is “rajat”, but not when the form 
of repudiation adopted by him, eg, bidai, is “bain”, 
fe AMIRUDDIN v. KHATUN Bisi, 15 A. L. J. 272 513 











. wama 


—--- —GIFT subject to condition, validity of——Trust, 
enforcement of, ; 
Where a Muhammadan donee accepts a pift of 
property on condition that he would pay certain 
sums oud of the income thereof to certain persons, 


-= 
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an obligation in the nature of a trust attaches to the 
property in the hands of the donee and in the hands 
of those claiming under him with notice, and such 
obligation will be enforced by the Courts, 


A Muhammadan made a gift of her property to 
three persons, directing that the management of the 
property should remain in the hands of one of them, 
and that he should make certain payments out of 
the income of the property to the other two donees: 


Held, thatthe gift was good and complete under 
the Muhammadan Law and that the donee to whom 
the management of the property was entrusted took 
it on condition that he would make the payments 
directed by the donor, and that this obligation was 
enforceable against him and against those claiming 
under him with notice. B TAVAKALBHAI SULTAN. 
BHAI v. IMTIYAJBEGAM MIRBANESAHEB, 19 Bom. L. R. 
97; 41 B. 372 _ 96 


—— — MARRIAGE — Consent of bride, necessity of. 
In order to constitute a valid marriage under the 
Muhammadan Law it is essential to obtain the free 
consent of the bride to the proposed marriage. $ 
SAWAN v. EMPEROR, 108. L. R. 171 318 


ma 








— , fasid and batil, distinction between-— 
Marriage with wife's sister during continuance of first 
marriage, validity of. 

Under the Muhammadan Law, marriage with a 
permanently prohibited woman is void and has no 
legal consequences, but a marriage with a tempo- 
rarily prohibited woman, if consummated, may have 
legal consequences. 

The marriage ofa Muhammadan with his wife's 
sister during the continaance of the first union js 
fasid (invalid) but not batil (void) and the issue of 
such marriage is legitimate. B TAJBI ABALAL 1, 
MOWLAKHAN ALIKHAN, 19 Bom. L. R. 800 603 


— Prohibition, degrees of— Marriage with 
mother of previous wife validity of, 

Under the Muhammadan Law when a valid 
marriage has been contracted with a woman, her 
motherand grandmother, how high soever, become for- 
bidden to the man, even though there may not have 
been consummation. P KARIM BAKHSH v. MUKA4BAR, 
16 P. R. 1917 ' 657 
— PRE-EMPTION—Date from which 
property passes to pre-emptor. 

A person claiming an order of pre-emption cannot 











be regarded in the same light asan ordinary pur- 


chaser of an estate. His right is, when an estate 
has been sold, to acquire the property from the pur- 
chaser af the price paid. If the necessary formalities 
are observed, and the purchaser assents to the claim, 
possession is given by mutual consent and no dif- 
culty arises; but if the claim be disputed and a snit 
must be brought, the rights of the parties are regulat- 
ed by the Code of Civil Procedure, which in this 
respect embodies the principles of the Muhammadan 
Law. 

Where a pre-emption suit is brought, it is on pay- 
ment of the purchase-money on the specified date 
that the plaintiff obtains possession of the property, 
and until that time the original purchaser retains 
pogsession and is entitled to the rents and profits 
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“Ib is only when the terms of a pre-emption decree 
are fulfilled and enforced that the persons haying the 
right of pre-emption become owners of the property 
and: such ownership does not vest from the date 
of sale, notwithstanding success inthe suit, and the 
actual substitution of the owner of the pre-empted 
property dates from possession under the decree. P C 
DEONANDAN PRASAD v, RAMDHARI, 32 M. L. J. 459; 1 
P.L.W, 527; 15 A. L. J. 375; 21 0. W, N. 786; 25 C. L. 
J. 678; 19 Box. L. R. 437; 61. W. 85; (1917) M. W. 
N. 470 958 


—- ——- WAKF—Deed of settlement—Gift in perpetu- 
ity by Muhammadan to his fanuly, following gift to 
charitable purposes, validity of—Tests—Mussalman 
Wak Validating Act (VI of 1918), whether retros- 
pective. 

The Mussalman Wakf Validating Act, VI of 1918, 
section 3, expressly enacts that if shall be lawful for 
any person professing the Mussalman faith to create 
a wakf, which im al) other respectsis in accordance 
with Muhammadan Law, “for the maintenance and 
support, wholly or partially, of his family, children 
or descendants.” 

But this Act, though in terms declaratory, is not 
retrospective, and in the case of settlements prior 
to the Act such a gift is not per sea good and valid 
wakf. The test tobe applied in such cases is that 
laid down in Miujib-un-nissa v. Abdur Rahim, 28 I. A. 
15; 23 A. 288; 6 0. W. N. 177; 11M. L. J. 58; 3 
Bom. L. Æ. 114; 7 Sar. P. C. J. 829. The gift will be 
valid if the effect of the deed is to give the property 
in substance to charitable uses, It will not be so if 
the effect is to give the property in substance to the 


" donor’s family. 


To determine whether any particular case answers 
the test, all the circumstances existing at the date 
of the deed must be taken into consideration, such 
as the financial position ofthe grantor, the amount 
of the property, the nature and the needs of the 
charity, their probable or possible expansion, the 
priority of their claim upon the settled fond and 
such like. P © RAMANADAN CHETTIAR v. VAVA 
Levvar MARAKAYAR, 32 M. L. J. 101; 15 A. L. J. 139; 
5 L. W. 2938; (1917) M. W. N. 180; 25 0. L. J. 224; 
21 M. L. T. 215; 21 C. W. N. 6521; 40 M. 116; Ir. 
L. W. 394; 19 Bom. L, R. 401 235 


—- —— Hujra of mosque, whether forms part 
of mosque. 

A hujra of a mosque forms part of the mosque and 
is wakf property, and, therefore, the occupation of the 
upper storey of the hujra for purposes of private 
residence is as wrongful as the occupation of a bala- 
khana over the prayer-hall of the mosque. P MUHAM- 

‘map AHMAD v. MUHAMMAD Fazat, 31 P. R. 1917; 31 
P. W. R. 1917 116 


——-~~ WILL-—Bhagdari lands, Will relating to, 

validity of—Custom--Succession—Bhagdari Act {V 
e Bom. of 1862), 

A Will made by a Muhammadan im respect of his 
bhagdari lands is governed by the rules of Muham- 
madan Law relating to Wills. - 

A deceased Muhammadan purported to dispose by 
Will of certain bhag property in favour of his widow 
with a romaintler to his daughter and her issue 1f she 
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survived the widow. The plaintiff, a residuary of the 
testator according to the Muhammadan Law, sued for 
a declaration that he was the nearest sgnate of the 
deceased, that the latter’s widow and daughter 
acquired no rights by the WI and th&t he was 
entitled to the property after the death of the widow: 

Held, (1) that the Will was governed by the rules 
of Muhammadan Law and being in favour ofa part 
of the heirs and not being consented to by the plaint- 
iff, was invalid; 

(2) that the plaintiff being the nearest reversionary 
heir was, under the custom relating to bhagdari lands, 
entitled to a declaration of his right to succeed to 
the land after the death of the widow. 

Per Heaton, J.—Obiter dictum.—A Will relating to 
bhagdari lands which is otherwise valid according to 
the personal Jaw of the testator, will be inoperative in 
so far as it offends against the provisions of the 
Bhagdari Act B AHMAD ASMAL Muse v. Bar BIBI, 
19 Bow. L. R. 183; 41 B. 377 83 
MUSSALMAN WAKF VALIDATING ACT (VI of 
` 1918), whether retrospective 235 
NEGOTIABLE INSTRUMENTS AOT (XXVI or 

1881), Ss. 64, 76 (d)—Presentment of hundi, necessity 

of, at maturity —Drawer, liability of, when hundi not 

presented—Burden of proof, 

Section 64 of the Negotiable Instruments Act 
provides that promissory notes, bills of exchange and 
cheques must be presented for payment to the maker, 
acceptor or drawee by or on behalf of the holder, but 
under section 76 (d) of the Act presentment for 
payment is unnecessary “as against the drawer if the 
drawer could not suffer damage from the want of 
presentment.” 

The onns, however, of showing that the drawer 
could not suffer damage is on the party who wants to 
excuse himself for non-presentation of the negotiable 
instrument. A Gaya Din v. SRI RAM, IS ALL J. 
267; 39 A. 364 649 
— S, Td— Presentation, rule as to, applicability 
of, to contingent securities, 4 ' 

The rula as to reasonable time necessary for the 
presentation of a note payable on demand contained 
in section 74 of the Negotiable Instraments Act 
should not, with respect to aninstrument intended 
to be a continuing security, be enforced with extreme 
stringency. © SRkENATH Ruy v. Peary Monan, 25 
0. L. J, 91; 21 O. W. N. 479 205 
N. W. P. RENT ACT (XII or 1881) 585 
NOTICE, constructive--Registration. 

The doctrine of constructive notice by registration 
does not apply to the case of a person upon whom no 
duty is im posed by the law to search. P Ustrao SINGH 
v, LACHHMI NARAYAN, 25 P. L, R. 1917; 19 P. W.R. 
1917 702 
OPIUM ACT (I or 1878), S. 9 (c})—Illegal possession 

of opium — Possession of servant — Muster, conviction 

of — Proof. 

In order to justify the conviction of a master 
under the Opium Act, based entirely upon the posses- 
sion ofanother person who is alleged to be his servané, 
itis not enough merely to call a witness who says 
that he is a neighbour of the servant and knows 
the fact of the service. Such a statement immediate. 
ly suggests that it is mere hearsay. PAT LacuMi 
PRASAD v. EMPEROR 1001 





107) 


OUDH RENT AOT (XXII or 1886}, 8.-6—Landlord 
and tenant— Lease, construction of —Occupancy rights, 
A person holding under a lease, conferring herit- 
able and non-transferable rights, giving power to 
sub-let and imposing liability to ejectment only for 
non-payment of arrears of rent, is an occupancy 
tenant unter section @ of the Oudh Rent Act. UB B R 
BADRI BISHAL v. BATASHA, 40 L, J. 104 152 


Cuar. VITA -— Resumption~ Grant couferring 
under-proprietury rent-free rights. - 

The resumption Chapter of the Oudh Rent Act 
applies to the case of a person holding under a grant 
conferring under-proprietary rent-free rights, both as 
to the land held under the grant and the land since 
occupied by him without definite permission from the 


= 





landlord UBBR . LACBNHMI NARAIN v. SPECIAL 
MANAGER, Nimeacn Estate, 4 O. L J. 105 451 
— §. 108, cn. (16) 133 





—-— -—§. 1204— Review- Revenue Courts, subordi- 

nate, in Oudh, powers of. 

Subordinate Revenue Courts in Oudh have authority 
to review their decisions under the provisions of the 
Civil Procedure Code. Section 120A of the Oudh 
Rent Act does not debar them from the exercise of 
that power © BHAGWAN BAKHSH SINGH V, SABDAR 
SINGH, 40. L. J. 97 147 


PARDANASHIN LADY, deed executed by —Burden 
of proof 798 


PARTITION—Allocation of family debts--Provision 
for recoupment out of properties of defaulter, to co- 
parcener discharging debt, effect of, 

Where, in a deed of partition, the properties and 
debts of the family were allocated to the co-parceners 
in specified shares, and it was provided that on,the 
default in payment of his debt by any of the co- 
parceners, any other member paying it could recoup 
himself out of the properties of the defaulter: 

Held, that the deed created a charge within the 
meaning of section ICO of the Transfer of Property 
Act. M IMBIUHI v. AcHAMPAT AVUKOYA Hadi, 43 M. 
L. J. 58; AL. W. 115 867 
by Revenue Court of grove trees and land — 
Bazar, claim for possession of—-Market and fair, 
partition of income of-—Jurisdiction of Civil and 
Revenue Court 400 








— by Revenue Court, re-opening of -—Eviction of 
one party by paramount title, effect of Property 
treated as held in proprietary right, subsequently 
found to be held under mortguge—Jurisdiction of 
Civil Gourt—U P. Land Revenue Act (ITE of 1901), 
s. 233 (k). 4 | 
Per Kanhaiya Lal, A. J. C.— There is generally in 

cases of partition an implied warranty both as to 

title and soundness, and if, either from defect 
of title or unsoundness as to a part of the pro- 
perty divided, a loss is caused to either party, that 
loss should be borne by the parties equally, unless 
the loss was due to the laches of the former or to 
afly act or omission on his part done or made after 
the partition. The loss may be due either to the 
ignorance of one or both the parties to the partition 
as to the nature cf their rights in any of the pro- 
perties which are the subject of division or to a mis- 
understanding or fraud by one party or another, 
aos 


INDIAN OASES. 


PARTITION —conelå, 


Where the property in dispute, being mortgag&d 
property, was treated by the parties as their pro- 
prietary interest and partition was effected in that 
capacity, but subsequently it passed out of their 
possession under a decree for redemption obtained 
by the mortgagors and the plaintiffs lost much 
more than the defendants: 

Held, that under the circumstances the plaintiffs 
were entitled in equity to some, kind of redress, un- 
less they had gained fo the same extent in the 
partition affecting the other properties. 

A suit.is not maintainable in the Civil Courts 
for a declaration that the parties to a partition held 
under the U. P. Land Revenue Act are entitled to 
re-open the same on the ground that during the parti- 
tion proceedings certain land was treated as being held 
by them in proprietary right, though in fact they 
were Only owners of certain mortgagee rights therein, 
an‘! that it had passed out of their possession on 
redemption by the mortgagors. 

Per Kendall, A. J. C.—A plaintiff can come to the 
Civit Courts for the definition of a title which has 
arisen subsequently to a Revenue Court partition 
and if he has such a title defined to him by a devree, 
he can then approach the Revenue Court to 
amend the Ahewat accordingly and can then seek 
a fresh partition from that Court. This would not 
amount toa re-partition. 

Where a number of properties had been the sub- 
ject of partition and several of them, which had 
been treated by the parties as held in pfoprietary 
right, though in fact they had only a mortgagee 
right therein, passed out of their possession on re- 
demption by the mortgagors and the plaintiffs in. 


[1947 


stituted a suit in respect of only one such property ` 


and expressly kept all the rest of the mortgaged 
properties out of the plaint: 

Held, that the suit as laid was imperfect and 
could not succeed. © SHEO SINGH v LEKHA SINGH, 
20 O. C. 79 392 


— — SUIT—Couri, du'y of, in issuing commission, 
In a partition suit when a Court appoints a rela- 
tive .of one of the parties, or of their Pleaders, to 
act as a Commissioner it cught to get the consent -of 
the opposite party. A ISrAM FATIMA tv. BAUD 
95 
PENAL CODE (Acr XLV or 1860), Ss. 116, T14, 494 
— Bigamy -~Abetment—Consent of woman not obtain- 
ed, effect of - Offence. | 
Persons abetting the celebration of a bigamons 
marriage to which the woman does not consent, should 
be convicted under section 116 and not under sec- 
tion 114 of the Penal Code, inasmuch as the offence 
of bigamy is not fully completed without the consent 
of the bride. S SAWAN v. EMPEROR, 10 8. L. R. Ul; 
18 Cr. L. J. 478 p 318 
— §. 120 6)—Conspiracy—Sanction, nature 
of— Magistrate, direction by, whether amounts to 
sanction : 1002 


9 
—— — S, 124 A—Criminal Procedure Code (Act F of 
1898), s. 108—Sedition—“Disaffection”, meaning of 
—Home Rule for India, advocacy of, legality of— 
Speeches, construction of, mode of—'Government es- 
tablished by law in British India,” meaning of —Civil 
service, attack upon, effect of. > 
e 
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* The word “disaffection” as used in section 124 A 
of the Penal Code is not the equivalent only of mere 
absence of affection. 
In order to determine whether a speech offends 
under section 124 A of the Penal Code it must be 
read asa whole. A fair construction must be put 
upon it, straining nothing either for the prosecution 
or for the accused, in paying more attention to the 
-whole general effect than to any isolated words or 
passages. 


A speech advocating the establishment of Home 
Rulein India and the attainment of it by constitu- 
tional means does not per se amount to disseminating 
seditious matter within the meaning of section 108 
of the Criminal Procedure Code. 


Per Batchelor, J—To a charge of exciting dis- 
affection towards the Government established by law 
in British India a profession, however sincere, of 
loyalty to His Majesty and the British Parliament 
is no answer whatever. 


' The advocacy of principles the object of which is 
to obtain for Indians an increased and gradually 
increasing Share of political authority and to subject 
the administration of the country to the control of 
the people or peoples of India is not per se an in- 
fringement of the law. 


To advocate the establishment of Home Rule for 
India on the contentions, that Indian administrators 
govern Native States without complaint; that in 
British India British Officials are peid tuo highly, 
and Indians, though they are free to discuss, have no 
effective control over" finance or policy; that the 
present officials being in fact alien by race, though 
able and industrious men, do not readily understand 
the needs of the people, is fair pclitical criticism and 
is not obnoxious to section 124A of the Penal Code, 


In construing a long speech delivered orally, 
particular passages which occupy ño specially pro- 
minent place in the address and which would not 
specially impress themselves on the minds of the 
audience so as to override the generaleffect, should not 
be selected in order to bring the speaker within the 
mischief of section 124 A of the Penal Code, 


All governments established by law act through 
human agency and the Civil Service in India is the 
principal agency of the Government for the adminis- 
tration of the country in time of peace. Therefore, 
critisims of the Civil Service en bloc in words, the 
natural effect of which is to infuse hatred of the 
Civil Service, amount to infusing hatred or contempt 
of the established Government whose accredited 
agent the Civil Service is. 


Per Shah, J—In construing a speech for the 
purposes of section 123A of the Penal Code the 
questionis one of determining its reasonable, natural 

* and probable effect taken as a whole on the minds 
of those to whom it is addressed. It must be read 
asa whole in a fair, free and liberal spirit. In deal- 
ing with if one should not pause upon an objection- 
able sentence here or a strong word there. It 
should be dealt with in a spirit of freedom and not 


viewed with an eye of narrow criticism. 
+ 


+ 
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In determining the general effect of a speech the 
avowed object of which is to create a public opinion 
in favour of Home Rule for India and to induce 
the hearers to join the Home Rule league and 
which does not advocate for fio achievement of its 
object any mears others than strictly constitutional 
ones, care should be taken not to attach undue im- 
portance to objectionable passages, 

The “Government established by law in British 
India” means the various governments constitured 
by the Statutes relating to the Government of India 
now copsolidated into the Government of India Act, 
1915, and denotes the person or persons authorised by 
law to administer Executive Government in any 
part of British India. 

The feelings which itis the object of section 124A 
of the Penal Code to prohibit may be excited towards 
the Government in a variety of ways, and 
it is possible to excite such feelings towards the 
Government by an unfair condemnation of any ofits 
services. Whether in a particular case the con- 
demnation of any service is sufficient to excite any 
feeling of hatred or contempt or disaffection towards 
Government by law established in British India, 
must depend upon the nature ofthe criticism, the 
position of the service in the administration pnd all 
the other circumstances of that case. It would be a 
question of fact to be determined in each case with 
reference to its circumstances, B BAL GANGADHAR 
Tinak v, EMPEROR, 19 Bom. L. R. 211; 18 CreL. J. 
567 807 


man $8, 147, R52— Riot Festival, interference with 
— Provocation — Assault — Offence. 


Accused were holding certain celebrations at 
night on the occasion of a recognised festival, ard 
the noise happening to disturb R, the latter took 
away one of their drums, and threatend them. The 
accused thereupon assaulted R. and broke one of his 
arms: 

Held, that the accused, were guilty of an offence 
under section 352 of the Penal Code, but not of riot, 
inasmuch as they were engaged in a lawful occupa- 
tion at the time when they were provoked ts 
assault R., nor of causing grevious hurt as there was 
no intention of causing such hurt. A Ram PARSHAD 
v. EMPEROR, 18 OR. L. J. 548 687 


-= S, 161— Bribe paid to accused meant for his 
officer-—-Offence—Evidence Act (I of 1572), 8s. 133, 
114, ill, b)—Accomplice, evidence of, value of. 

R. desiring to get employment in the Court of the 
District and Sessions Judge, was approached by a 
jamadar of ehaprasis to the District Judge, who 
advised him to make a present to the Clerk of Court. 
The sum of Rs. 20 was settled between them and was 
subsequently paid by R. tothe jamadar in the pre- 
sence of R,’s cousin and D., a Pleader; who was present 
in the Sessions Court on his business asa Pleader. It 
was known that the money was to be paid to the 
Clerk of Court: 

Heid (1) that the jamadur was guilty 
under section 161 of the Penal Code; 

(2) that R. and his cousin were accomplices, but 
as there was no proof of any animus on their part 
against the jamadar, the fact of their being accom- 
plices did not lessen the value of their evidgnce; 








@ 
an offence 
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(3) that D. could not be said to be an accomplice, in- 
asmuch as he did not co-operate in the payment of 
the bribe nor was he instrumental in the negotiations, 
for its payment. P GHULAM MUHAMMAD v, EMPEROR, 
9 P. R. 1917 Cr; 18 Ox. L. J. 536 680 


— S. 161— Ofence—Proof. 

Acceptance of money by a public servant as a 
motive for showing disfavour to a person, not in the 
exercise of, but entirely outside, his official functions 
does not amount to an olfence under section 161, 
Indian Penal Code. In order to convict a person of 
that offence, it must be proved that he accepted a 
gratification as a motive or reward for doing or for- 
bearing to do any of the acts specified in section 161 
of the Penal Code. 

Where a Head Constable accepted two rupees 
on condition that he would send for and give a 
thrashing to a certain person: 

Held, that he was not guilty of an offence under 
section 161 of the Penal Code. © UPENDRA NATH 
vy. EMPEROR, 21 0. W. N. 552; 18 Cr, L.J. 565 805 


— S, 180—Statement of accused—Refusal to sign 

<Offence—Criminal Procedure Code (Act F of 1898), 

s. 364, 

Clause 2 of section 364 of the Criminal Procedure 
Code is mandatory. An accused person is not bound 
to make any statement whatsoever, but if he does 
and if he is examined by the Magistrate and 
replies to the Magistrate’s questions, the Oourt 
is bound to reduce the statement to writing in 
the form of questions and answers and the Magis- 
trate is bound to sign it, as also is the accused; and 
if the latter refuses to do so, he is guilty of an 
offence under section 180 of the Penal Code. A Umar 
KHAN v. EMPEROR, 16 A. L, J. 291; 18 OR. L. J. 559 











703 
- B. 193 — Delay in applying for sanction, 
effect of 465 


~~ S. 193 — False evidence—Omission to read out 
statement to deponent, effect of, 





Theré can be no ‘conviction under section 193 of 


the Penal Code based on a falso statement which 
is not made and recorded with all due formalities 
in manner required by law. P KARTAR SINGH v. 
Emperor, 12 P. R, 1917 Cr; 16 P, W. R. 1917 Or; 18 
Or, L. J. 607 847 
— we S. 1938—Perjury—Deposition, false statement 

in, correction of, before close of examination-— Sanction 

—Discretion of Court—Criminal Procedure Code (Act 

F of 1898), s. 196. 

The essence of the offence of perjury consists in an 
attempt to mislead and deceive the Court. 

The deposition given by a witness must be read 
as a whole and a witness must always be given an 
opportanity of correcting any answer made by him. 

Where, therefore, a witness makes a false statement 
and subsequently corrects it in the course of his 
examination, itis undesirable that he should be sub- 
jetted to a prosecution for perjury as he withdraws 
the lie and leaves the Court under the impression of 
the truth, B PANDU NAMAJI GAVANDE, In re, 19 
Bom. L, R. 61; 18 Or. L. J. 480 320 


—— on S, 199—Hulise declaration — Reckless state- 
nents, effect of. 
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~ 


Section 199, Indian Penal Code, contemplates thah 


a statement, in order to come within the purview of , 


the section, must be one which is either false to the 
knowledge of the person making it or which he ought 
to have known to be false or could not heve believed 
to be true. Statements made in a reckless and 
haphazard manner, though untrue in fact, do not 
constitute an offence under the section when the 
person making them immediately admits the ‘mistake 
and corrects them. Wi AtyAsaMI IYER u. ATYASAMI 
Iver, 18 Cr. L. J. 636 1004 
~— Ss. 209, 193—Delay in applying for sanction, 
effect of , 465 
— S, 210—Criminal Procedure Code (Act V of 
1898), s. 195—-Decree-holder failing to give credit 
for payment—Sanction to prosecute 987 


— 8. 211—False charge to Police Prosecution- 
Sanction, whether necessary—Complaint by Public 
Prosecutor, validity of. 

Accused made a report to the Police against seven 
persons, five of whom were sent up for trial in a 
Magistrate’s Court. 
up, andthe charge against accused was that he had 
brought a false case against them. The Public Pro- 
secutor filed a complaint against the accused to that 
effect, and the latter was committed for trial by the 
Magistrate: 

Held (1), that the offence, under section 211 of the 
Pena Code, if any, committed by the accused was 
committed by him in relation to a procéeding in 
Court, and that as the sanction of the Court was not 
obtained and there was no complaint by it, the Com- 
mitting Magistrate had no power to take cognisance 
of the offence; 

(2) that the complaint by the Public Prosecutor 
was not equivalent to a complaint by the Court, 
and that it was doubtful whether the latter could 
delegate the duty of filing such a complaint. P 
EMPEROR V. GURDITTA, 19 P, R. 1917 Cr; 20 P. W. R. 
1917 Cr; 18 Cr. L. J. 548 692 
sommes -~ S, 219 ——'Maliciously’, meaning of-—Munsif pro- 

nouncing decree, knowing he has no jurisdiction 

Offence. 

The word ‘maliciously’ in section 219 of the 
Penal Code means and implies an intention to do an 
act which is wrongful to the detriment of another; 
and any person who wilfully does an act injurious to 
another without lawful excuse does it maliciously, 

A Village Munsif heard and pronounced a decree in 
a suit which he knew he had no jurisdiction to enter. 
tain: 

Heid, that he had acted maliciously and was guilty 
of the offence described in section 219 of the Penal 
Code. A Peary LAL v, EMPEROR, 15 A, L, 3. 105; 18 
CR. L. J. 627 495 
— S, 224—Criminal Procedure Code (Act V of 
1898), s.%—- Warrant signed-by Magistrate not being 
presiding officer, validity of —~-Arrest—HEscape— Offence, 
A warrant signed by a Magistrate, not being the 














presiding officer of the Court within the meaning ° 


of section 75 of the Criminal Procedure Code, is 
invalid, anda person arrested ‘on sucha warrant 
commits no offence in escaping from the custody of 
the constable who has arrested him. PAT JAGPAT 
Korn v. Emperor, 1 P, L. W. 306; 2 P. ja, J. 487; 18 
Cr. i. J, 526 494 


The other two were not sent ' 
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— §, 292-—-Obscene publication—Hatracts from 
` works of religious character— Intention. 

- A passage may not be “obscene” in its place in a 

rehgious book but may become so by being published 

in a journal sold to the public, 


Where the consequences of such publication are to 
excite in the minds of the readers impure thoughts 
and to insinuate in their minds revolting ideas which 
had no place there before, an offence punishable 
under section 292 of the Indian Penal Code is com- 
mitted, and it is immaterial what the printer or 
editor’s intention was. P GHULAM HUSSAIN v. EM- 
PEROR, 6 P. R. 1917 Cr; 18 OR, L. J. 505 473 


— 8. 302- Evidence, circumstantial, value of— 

Murder case—Jury, duty of-—Benefit of doubt, 

Tn a murder case where there is no direct evidence 
against the prisoner buf only the kind of evidence 
that is called circumstantial, the Jury has a two-fold 
task. They must first decide what portions of the 
circumstantial evidence have been established and 
then see whether they constitute sufficient proof, t.e, 
whether the facts proved exclude the possibility that 
the deed was done by some other person, and if they 
have doubts they must let the prisoner have the 
benefit. P EMPEROR v. BROWNING, 7 P. R. 2917 Cr; 
18 Ox. L. J. 482 322 
Ss. 852, 147-~Riot--Festival, ead 

687 





“ with—Provocation—Assault—Offence 


———— §, 379-——-Theft —Dishonest intention—Trivial 
charge. 

Dishonest intention cannot be assumed where 
the charge is of theft of clods of earth worth 6 pies 
from a public channel-bed belonging to Govern- 
ment, unless it is shown that the accused knew 
that the public officers in charge of the bed had 
notified that the removal of earth would injure 
the pecuniary or other interests of Government or 
from the clandestine nature of the act such know- 
ledge could be inferred. M Pupnic PROSECUTOR vw, 
TsaANDRA Ramaswamy, 18 Cr. L. J. 682 1000 


roe Sg. 379, 408-—Theft — Intention—Criminal 
misappropriation. 

The accused, finding the complainant’s pony at large 
which had broken loose from its tether to which it 
had been tied the previous night, mounted it and took 
a ride on it returning home on the following day in 
the evening: 

Held, that he had not committed the offence of 
theft, to constitute which there must be an intention 
on the part of the person who takes a thing to steal it, 
and that he might have been proceeded against under 
section 403 instead of section 379 of the Penal Code. 
PAT Ror Lar SINGH 1. DURGA Prasan Dusey, 1 P. 
L. W. 4:6; 18 Cr. L. J. 664 804 


———— S, §79—Theft—Jurisdiction— Removal of pro- 
perty under belief of title— Offence. 


e Ifa claim of title to property is honestly made 
and is not merely colourable, the jurisdiction of the 
Criminal Courts is ousted; and a man who honestly 
believes that he is taking away property from his 
own land cannot and ought not to be convicted of 
theft. PAT, Sapasiy SINGH v. Emperor, 1 P., L. W. 
165; 18 Cr. I. J. 507 ; j 475 


i 
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— S. 395—Dacotty cases—Identification of da- 
coita—Evidence, weight of. 

In dacoity cases evidence adduced as to the identi- 
fication of dacoits ought not tobe accepted%oo roadily, 
but should be looked ab with great caution. O KALLU 
4. EMPEROR, 40. L. J. 83; 18 Cr. L, J. 456 296 


— §. 395—Dacoity— Less than five persons, whe- 
ther can be convicted, 

Less than five persons cannot be convicted of 
dacoity unless it is proved that at least five persons 
took part in its commission. A [KRAMUDDIN ~v, 
EMPEROR, 15 A. L J. 205909 A 348; 18 Cr. L.J. a 

— Ss. 403, 379—Theft—Intention — Criminal 

misappropriation 804 


= — Ss. 412, 414-—Knowledge of place of conceal- 
ment of stolen goods—Presumption. 

The mere fact that a person points out a place not 
his own where stolen property is concealed, does not 
justify the Court in drawing the conclusion that the 
person who pointed out the stolen article had received 
or retained if. 

The mere knowledge of the place of concealment 
does not necessarily lead to the conclusion that the 
person having such knowledge actually received 
the stolen articles or participated in the act of cone 
cealment. P EMPEROR v. Boots SINGH, 1 P. R. 1917 
CR.; 18 Cr. L. J. 499 330 


— §. 428—Maiming —Cutting of ears—Offence. 
_ Where the accused out the ears of two asses 
clean off at their base so as to affect the hearing of 
the animals: : 

Held, that they were guilty of “maiming” the 
animals within the meaning of section 428, Indian 
Penal Code. M RANGASAMI GoUNDAN, In re, 22 
M. L. T. 68: 18 Cr, L. J. 626 988 


S. 457— Breaking open cattle shed—Offence. 
The breaking open of a cattle shed in which agri- 
cultural implements are kept amounts to house- 
breaking and is punishable under section 457, Indian 
Penal Code. WM PULLABHOTLA CHINNIAn, In re, 18 
Cr. L. J. 469 309 


Ss. 463, 471—Sanction to prosecute witness, 
qwhether necessary — Court, power of-—‘‘Any offence 
referred to in s. 195,” interpretation of, under s. 195 
(1) (c) of Criminal Procedure Code. 

Sanction to prosecute a person under section 463 or 
471 of the Penal Code is necessary only when such 
offence has been committed by him as a party to 8 
proceeding, butin the case of a witness committing 
the said offence no sanction is required. 

In section 476, the words “any offence referred to 
in section 195," mean the offences covered by the 
Sectious of the Penal-Code mentioned in section 195 
and committed under the qualifying circumstances 
described in that section. P EMPEROR V. JIWAN MAL, 
10 P. R. 1917 Cr; 18 Ca. D. J. 544 688 


— Ss. 465, 467, 471 490 
aaa et 5. 494 318 


— $. 494—Bigamy—Caste panchayet, power 
of, to dissowe marriage—Custom—Husband long 
absent abroad —Re-marriage—Offence. - a 
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Courts do not recognize the authority of a caste 
to dissolve a marriage or to declare if void or give 
permision: to a married woman to re-marry. 


Where, rey tfe accused's marriage was, in 
accordance with a custom prevailing in her caste, 
dissolved by a caste panchayet in consequence of 
her husband having gone abroad and his where- 
abouts being unknown for eight years during which 
period accused was left unprovided for, and the 
accused, on the strength of such decision, re-marriod 
during the lifetime of her husband: ` 


Held, that the decision of the panchayet was in. 
operative in Jaw and the re-marriage of accused 
fell withinthe prohibition of section 494, Indian Penal 
Code. B Bat GANGA v. EMPEROR, 19 Bow. L. R. 56: 
18 Or. L. J. 468 308 


— §. 504 —Insult with intent te provoke breach 
of peace—Offence. 





Where seven persons going upon the land of 
another deliberately prevented him from irrigating 
his fields, and, when remonstrated with, used abuse 
and threatened to strike: 

Held, that they intended to convey insult and their 
conduct was calculated to provoke a breach of the 
peace, and that, therefore,they were guilty of an 
‘offence under section 504 of the Penal Code. PAT 
HABIB Kuan v, MAZHAR-UL-HAGUK, 1 P. L. W. 536; 
18 Or, L. J. 463 303 


‘PENSIONS ACT (XXXIII or 1871), S. 4 65 


PETROLEUM ACT (VIII or 1899), Ss. 11, 15 (a)-— 
_ “Possession,” “keeping”, meaning of Delivery of 
petroleum tins on Railway Companys premises in- 
tended for sale and distribution, whether amounts to 

“keeping,” 


The word “possession”, as used in section 15 (a) 
of the Petroleum Act, must be understood with 
reference to the terms of section 11 of the Act, 
which defines what is the quantity of petroleum in 
exo2ss of which the keeping by one person or on 
the same premises would be an offence. The 
“possession” must be suchas to amount to “keep- 
ing” within the meaning of section 11. 


© Where a Railway Company delivered petroleum to 
a person on the Railway premises and the latter 
distributed itto persons for whom it was intended, 
within a reasonable time in the ordinary course of 
business: 


Held, that in order to make such act amount to 
“keeping” within the meaning of section 15 (a) of 
the Petroleum Act, ib must be fonnd as a fact 
‘whether the Railway Company allowed the accused 
the use of the premises for a reasonable time, or he 
himself used itas a godown or a storehouse for 
purposes of sale. M SWAMINATHA IYER, In re, 18 
Cg. L. J. 627 995 


PLEA, withdrawn, whether can be revived. 

A party who has once withdrawn a plea in one 
Court cannot be allowed to revive it subsequently in 
‘appeal or revision. P FAKIRA SHAH v., Bris Lan, 6 
P. W. R. 1917; 20 P. L. R. 1917 381 


_INDIAN OASES, 


(1917 


PLEADINGS—~-Inconsistent pleas—Fraud and undue 
influence-—Deed executed by pardanashin lady—Bure 
den of proof. 

Plaintiff sued for her share of her deceased father’s 
property, alloging that a farkhati executed by her 
under which she gave up her rightto her share in 
consideration of Rs. 500 was void and not binding 
upon her by reason of fraud,as she executed it 
under the impression that it was a taqsim nama, 
But her Counsel subsequently stated that she was 
subjected to undue influence and an issue was framed 
accordingly: 


Held, (1) that the two pleas of fraud and undue 
infiuence were notin any way inconsistent; 

(2) that the plaintiff being a pardanashin lady the 
onus was on the defendant to prove that undue 
influence was not exercised; 


(3) that as the defendants were not likely to 
produce any further evidence and had not been pre- 
jadiced in any way there was no reason for remand. 
ing the case; 


(4) that there was a clear indication in the plaint 
that the plaintiff intended to plead undue influence 
and even if there was any omission, it was cured by the 
subsequent statement of the plaintiff's Counsel to the 
effect that undue influence was used and that, there- 
fore, an issue with regard to it could have been 
framed. P MUHAMMAD IBRAHIM v. UMATOLLAH 
JAN, 72 P. W, R. 1917 798 


AND PROOF, variance between—Relief. 

Plaintiff sued for possession of a house and ground, 
alleging that the ground was hers, that she had 
built the house on it, the defendant being entrusted 
with the superintendence of its construction and 
having contributed a portion of the cost of its build- 
ing. The defendant alleged that the grotind had 
been gifted to him by the plaintiff, and that the house 
was built by him. It was found that no gift from the 
plaintiff to the defendant was established, and that 
there was no proof of the amount of money advanced 
bythe plaintiff towards the costs of the house: 

Held, that the plaintiff was entitled to a decree 
for possession subject to the payment by her to the 
defendant of the’ estimated value of the house. 
UB Ma Pru v. Mauna Po Oner, 2 U. B. R. ere 
148 


POSSESSION, person in, rights of—Trespasser, suit 
against— Specific Relief ‘Act {I of 1877), 8. 9— Failure 
to bring suit under 5.9, effect of. 

A person holding peaceful possession of land even 
for a period short ‘of the statutory period of 12 years 





‘is entitled to recover possession of the same from a 


trespasser, and section 9 of the Specific Relief Act is 


‘no bar tothe suit even ‘ifit is brought beyond six 


months of the dispossession. PAT SAHODRA KUER 
v. GOBARDHAN Tiwari, 1 P, L, W, 327; 2 P. L. J. 280: 
(1917) Par. 164 : 458 


Possessory title, whether sufficient to eject tres- 
passer—-Adverse possession——Jus tertii. . 
A person having bare possession can eject a meré 





- trespasser so long as his possession is clear and ` 


conclusive. 

A trespasser cannot set upa jus tertii as against a 
person in posseesion unless he claims unger it. PAT 
CHANDI MissyR y. NARSINGH Roy 26 ` 
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PRAOTICE of Judicial Committee in criminal appeals. 

The unwritten principles of the Constitution of the 
Empire restrain the Judicial Committee from being 
used in general as a Court of Review in criminal 
cases. But while the Sovereign in Council does not 
interfere merely on the question whether the Court 
below has come to a proper conclusion as to guilt or 
innocence, such interference ought to take place 
where there has been a disregard of the proper forms 
of legal process, grievous and not merely technical 
in character, or a violation of principle in such a 
fashion as amounts to a denial of justice. 


The general principle is established that the 
Sovereign in Council does not act, in the exercise of 
the prerogative right to review the course of justice 
in criminal cases, in the free fashion of a fully con- 
stituted Court of Criminal Appeal. The-exercise of 
the prerogative takes place only when itis shown that 
injustice of a serious and substantial character has 
occurred. A mere mistake on the part of the Court 
below, as for example, in the admission of improper 
evidence, will not suffice if it has not led to injus- 
tice of a grave character. Nor do the Judicial 
Committee advise interference merely because they 
themselves would have taken a different view of the 
evidence admitted Sach questions are, as a general 
rule, treated as being for the final decision of the 
Courts below. 


An error in procedure may be of a character so 
grave as to warrant the interference of the Sovereign. 
Sach epror may, for example, deprive a man of a 
constitutional or statutory right to be tried by a Jary, 
or- by some particular Tribunal. Orit may be carried 
to such an extent as to cause the outcome of the 
proceedings to be contrary tofundamental principles 
which jastice requires to be observed. Even if the 
Judicial Committee think an acoused person guilty, 
they will not hesitate torecommend the exercise of 
the prerogative, if such be the case. But where the 
error consists only in the fact that evidence has been 
improperly admitted, which was notessential to a 
result which might have been come to- wholiy 
independently of it, the case is different. The 
dominant factor is the broad one whether substantial 
justice has been done and if substantial justice has 
been done, itis contrary to the general practice of 
-the Board to advise the Sovereign to interfere with 
the result. P C Dar SINGH v. EMPEROR, 15 A. L. 
J. 415; I P. L W. 661; 19 Bom. L. R. 510; 21 0. W. 
N. 818; 26 C. L. J. 13; 6 L. W. 7); 32 M. L. T.31 

. 311 
PRACTICE anp PROCEDURE—Principal and agent 

—Agent, authority of, to institute suit ~Suit, dismissal 

of-—Cpurt, duty of. 

Where the authority of a plaintiff to have a suit 
‘brought at all and toallow his name to be used as a 
plaintiff in the case is serionsly questioned, that is 
a matter of principle which it is a Court’s duty to 
decide, and unless it is shown that the plaintiff has in 
-fact authorised the suit, either expressly or impliedly, 
-a Court ought not to grant a decree in his favour. 


But where authority has been given by the plaint- 
iff in some shape or another, and the question is 
whether the agent has complied with the rules as 
-laid down jn the Civil Proedure Code, that is not a 
question of principle at all; but a question of practice 

* 
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and procedure. It is the first Court’s business to see 
that its own rules are complied with, and itis not 
right that it should leave the investigation of that 
question to the Appellate Court. A Court, ought not 
to dismiss a suit for a defect fi: procedure without 
giving the defaulting party an opportunity of 
correcting the defect A Raman LALJI v. GOKUL 
Nartus, 15 A. L. J. 809 462 


PRH-EMPT{LON—Custom —Co-sharer, right of, to pur- 
chase in preference to others—Refusal to purchase, 
effect of. 

A vendor is at liberty to sell his property to any 
one other than a co-sharer, provided he first offers it 
to him and gets his refusal. He is not, however, 
entitled to offer the property to the co-sharers at one 
pricoand then to go and sell it to a stranger fora 
smaller price without informing all persons entitled 
to pre-emption. A Naru: LAL vy DHANI Raw, 15 
À. L. J. 315 637 


Decree, compliance with —Money deposited 
by one pre-emptor--Decree in favour of rival pre- 
emptor 57 


—— suit for, on basis. of a 
717 


PRESIDENCY TOWNS INSOLVENCY ACT (III or 
1909), Ss. 14, 15, 21 —Adjudication, grounds for 
annulment of—Application for insolvency—Abuse 
of process of Court. 

An Insolvency Court has jurisdiction to make an 
order annulling an adjudication, if it thinks that the 
application for the insolvency was an abuse of the 
process of the Court. 

Where shortly after the annulment of adjudication 
another order of adjudication was made on another 
application forinsolvency made on the same materials, 
the debtor and the creditors being the same: 

Held, that the subsequent application for insol- 
vency was an abuse of the process of the Court, and 
that the Court had jurisdiction to set aside the order 
of adjudication based thereon. 

Per Mookerjee, J.—Whether a debtor ought or ought 
not to have been adjudged an insolvent mast be 
determined with reference to the point of time whon 
the order of adjudication was made, , 

Itis not obligatory upon a Court to grant an 
application in insolvency merely because the debtor 
satisfies the Court that the conditions mentioned in 
sections 14and !5 ofthe Presidency Towns Insol- 
yency Act exist in his case; it is the duty of the 
Court to consider whether the application for ingol- 
vency constitutes an abuse of the process of the 
Court. 

An adjudication order cannot be iegitimately 
refused or annulled on the ground that the insolvent 
has shown undue preference to one creditor and has 
thus misconducted himself. C MALCHAND V. GOPAL 
CHANDRA, 25 C. L. J. 53; 21 C. W. N. 298 199 


— m §, 17— Adjudication, efect of—Oficial eds- 
signee, right of, to control insolventa property— 
Court, power of. — — 

On an order of adjudication all the property belong- 


ing to the insolvent vests in the Official Assigneo 


‘appointed under section 17 of the Presidency Towns 
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PRESIDENCY TOWNS INSOLVENCY ACT— 
coneld, ' : 


e rom 


Insolvency Act, and such property cannot thereafter 
be controlled by any Court save and except with the 
sanction aj the Officig! Assignee. PAT ROSTAMJI 
DHANJU MEHTA v. MADAN MOHAN 884 


PRINCIPAL AND AGENT—Accounts, suit for— 


Agent bound to render accounts every six months 
— Limitation 62 


— m Agent, authority of, extent of —Conduct of 
principal, 

Where an agent, endowed with the widest powers 
and authorised to buy and sell property, to deal with 
Government and to pay revenue, contracted a loan 
on behalf of his principal, and the latter did not 
repudiate the loan when it came to his knowledge: 

Held, that the principal was bound by the act of 
his agent and was liable for the repayment of the 
loan, PAT ROMESH CHANDBA v. BHUYAN BHASKAR, 
1 P. L. W. 846 225 


—— Agent, authority of, to institute suit—Suit, 
- dismissal of—Court, duty of 462 


PRINCIPAL AND SURETY—-Promissory note payable 
on demand—Guarantee—Payment of interest by 
principal-—-Eatension of limitation—Surety, whether 

' affected: Liability of surety. 
‘Re-payment guaranteed by me” endorsed on an 
on demand promissory note is a contract of guarantee 
by the person signing the endorsement, whose liabil- 
ity as a surety arises under it from the date of the 


note, and no demand for ‘re-payment is necessary to 
create such liability, 


A surety for a debtor becomes liable to the full ex- 
tent of his obligation without being entitled to a notice 
as soon as the default of the principal debtor is com- 


plete, unless there isa special stipulation qualifying 
his obligation. 





Per Mookerjee, J.—The remedy of the creditor 
against the surety may continue notwithstanding 
that the remedy against the principal debtor has 
become barred. i 


Semble.—A payment by the surety may not keep 
the debt alive as against the principal debtor. © 
BRoJENDRO KissorE ~v, HINDUSTHAN CO-OPERATIVE 
INSURANCE Socrery, 25 ©. L. J, 238; 21 C. W. N. 482 

705 
Payment by surety by taking fresh loan— Suit 
against principal, maintainability of. 

Where a surety has in fact paid off the debt, he is 
entitled to recover its amount from the principal 
and it makes no difference that the payment was 
made by incurring a fresh obligation to the same 
creditor and that the money was not actually handed 
over tothe surety and paid by him to the creditor. 
LB Suwe Zan U v. Suwe Pro 432 


‘PROBATE anp ADMINISTRATION ACT. (V or 
_ 1881), S. 69— Probate, revocation of, application for 
a... dpplicant and deceased members of joint family. 
No application for the revocation of Probate lies 
under section 69 of the Probate and Administration 
Act, unless the applicant can show that he has some 
interest in the estate of the deceased. 
Where an applicant for the revocation of a Probate 
claimed ¢o be joint in estate‘ with thé deceased 


s 
~ 
. 
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PROBATE anp ADMINISTRATION [ACT—concld. 
. 
testator while he was living and that the interest of 
the deceased during his lifetime was that of a- mem- 
ber of a joint family: 
Held that as the interest of the deceased terminated 
with his death, the applicant could have ‘no interest 
in the deceased’s estate as required by section 69 of 
the Probate and Administration Act. PAT KALAJIT 
SINGH v, PARMESHER SINGH, 1 P. L. W. 308 573 


PROCEDURE—dccused jointly tried and convicted — 
Appeal, on one petition and one copy of judgment. 
In Oudh, persons convicted together and not in jail 

can appeal on one petition of appeal and on one copy 

of judgment. O BATASHA v, EMPEROR, 4 O. L. J. 

82; 18 Cr. L. J. 512 480 


Bench of Magistrates—Differencé of opinion— 
oe of Government Orders (U. P.), para. 514, 
rT. 

Where two Magistrates who have heard a case 
throughout and are competent to deliver judgment 
are unable to agree, the accused is entitled to be 
acquitted under rule 7, para. 814 of the U.P. 
Manual of Government Orders, A ABDUL Aziz v, 
Emperor, 16 A. L. J. 237 474 


Local investigation by- Magistrate, how to be 
held— Magistrate, duty of —Appeal—Appetlate Court, 
whether influenced by Trial Court's finding of fact. 

If in trying a case it is necessary to have a local 
investigation, great care ought to be taken, by the 
Magistrate who holds the local investigation to see 
that he is not approached by an outsider or allows 
his mind to be affected by outside matters. 

The proper thing for him to do is to be attended 
by a representative of either side for the purpose of 
identifying the points which are material in the case 
on the one side and the other, and he ought not to 
allow himself to enter into general conversation with 
the people of the neighbourhood about the case. 

Where the main question in acase was a question 
of fact and the Trial Court’s finding thereon was 
vitiated by an irregular local investigation: 

Held, that, as it was impossible to say that the 
Appellate Court had not been influenced by the Trial 
Court’s finding, the case should be’ re-tried. C 
CHANDRA KUMAR GHOSE v. MOHENDRA KUMAR GHOSE, 
25 0, L. J. G6; 21 C. W, N. 649 317 


PROFIT A PRENDRE in gross, meaning of. 

The right to hunt in a jungle and to appropriate the 
game is a right known in English Law as a right to a 
profit a prendre in gross. PAT Manaras-Banapur 
SINGH v, GANDAURI Sineu,.2 P, L J. 828 868 


PROMISSORY NOTE payable on demand—; Demand, 
whether necessary—Limitation, commencement of. 

A promissory note payable with interest on demand 
is a present debt and becomes due and payable at 
once without demand so that limitation begins to run 
from its date, as the debtor is considered to be 
in default from that very date. © Brosenpro Kis- 
SORE v. HINDUSTHAN CO-OPERATIVE INSURANCE So. 
CIETY, 25 C. L. J. 238; 21 O. W. N. 482- 705 


PROVINCIAL INSOLVENCY ACT (III or 1907), 
Ss, 5, 6 (2)—“Reside”, meaning of -Jurisdiction. 
Where it appeared that the applicant ip: an insol- 

vency case before the District Judge of Lucknow was 

at tRe time residing at Lucknow with his yelatives 


$ 
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' o 
and that sometime previous to his application he had 
been residing in the Central Provinces: 
Held, that the District Judge of Lucknow had 
jurisdiction to entertain the application. OQ Victor, 
H, T. v. MUHAMMAD Gui Kaan, 4 0. L. J. 106 453 


8. 14 (2) ~ Examination of debtor, necessity 





of. 

The words of section 14 (2) of the Provincial In- 
solvency Act are mandatory, and no valid order of 
adjudication can be passed without examining the 
debtor as directed by the section. P DIAL SHAH t, 
MirAN BUKHSH, 23 P. L. R. 1917; 21 P. W. B. Pls 
S. 15 (1)—Petition presented by debtor— 

Ability to pay debts, effect of. 

The wording of section 15, sub-section 1, of the 
Provincial Insolvency Act, which mentions the ability 
to pay the debt as a ground for refusing the applica- 
tion, applies only to aninsolyency petition presented 
by a creditor, and not to a petition presented by the 
debtor. P Ras Kaur v. Tiratu Ram, 13 P.W. R. 
1917 590 


Ss. 15, 16—Petition for adjudication—Con- 
ditions, fulfilment of—Abuse of process of Court— 
Misconduct of debtor ~Proper stage for punishment. 
A debtor who has complied with all the conditions 

specified in the Insolvency Act is entitled as of right 

to an order adjudging him an insolvent. This does 

not depend on the Court’s discretion, but is a 

statutory right, and a debtor who brings himself pro- 

perly within the terms of the Act is not to be depriv- 








ed of that right on so treacherous a ground of’ 


decision as “an abuse of the process of the Court.” 


The stage at which to visit with its due conse- 
quences any misconduct of a debtor is when his appli- 
cation for discharge comes before the Court, and not 
on the initial proceeding, PC CHHATRAPAT SINGH 2. 
KHARAG Sinan, 21 M. L. T. 86; 16 A. L. J. 87; (1917) 
M. W. N. 100; 32 M. L. J. l; 19 Bom, L. R. 174; 25 C. 
L. J. 215; 21 ©, W, N. 497; 10 Bur, L. T, 25; 44 O. 
535 788 


Ss. 16, 34 Order of adjudication, date of 
operation of-— Assets realised before order. of adjudica- 
tion — Decree-holder, position of—‘Realized asseta,” 
meaning of. 

Section 34 of the Provincial Insolvency Act controls 
section 16 of that Act and although an order of 
adjudication relates back to the date of the present- 
ation ofthe petition, the title ofa decree-holder in 
respect of assets realised before the date of the order 
of adjudication prevails over the titleof the Receiver, 

In an éxecution as soon asa sale is held and the 
money is deposited for the benefit of the decree. 
holder the assets must be considered as realised and 
at the disposal of the decree-holder. PAT Pari Ram 
v. SHEO Nata Prasan, 2 P. L. J. 285; 1 P. L, W. 463; 
e (1917) Par. 111 249 


jerawat S, 29 429 


S. 27—Schedule, when to be settled. 
Schedules in all insolvency matters ought to be 
settled as soon as possible and before a composition 


is finally actepted. A ToHAR MAL-UTTAM CHAND v. 
Suray BALI 
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S. 32 (2)— Interest, rate of. 

Under the provisions of section 32 (b) of the Pro- 
vincial Insolvency Act of 1907, the rate of interest 
for the purpose of dividend cannot exceed 6 per cent. 
por annum. P MOHALLA KWAWRANWALA ?BANE v. 
Manu, 8 P. W. R. 1917; 19 P. L. R. 1917 373 


Ss, 34, 16—Order of adjudication, date of 
operation of—Assets realised before order of adjudi- 
cation — Decree-holder, position of — “Realized 
assets,” meaning of 246 


Ss, 34, 85 47, applicability of ~Attachment of 
insolvent’s property by creditor-—Injunction to stop 
sale, application for-—Inaolvency Court, power of. 
Sections 34 and 35 of the Provincial Insolvency 

Act only apply when there has been an adjudication 
of insolvency or the appointment ofa Receiver. 








J, applied to be adjudicated an insolvent. A. a 
creditor of J., had obtained a decree against the latter 
and had in execution attached some property of J., 
which was about to be sold. K., another creditor of J., 
applied to the District Judge in the insolvency juris- 
diction that pending the disposal of the insolvency 
application, the sale proceedings pending in the 
Subordinate Judge’s Court should be stayed on the 
ground that if the property was sold at the suit of A. 
the other creditors of J. would be prejudiced. The 
District Judge issued an injunction to stay the sale: 


Held, that even onthe assumption that the Court 
in an insolvency matter had jurisdiction to issue an 
injunction to prevent one of the creditors executing 
his decree, it was not a case in which an injunction 
onght to or could legally have been issued. A 
ANURUDH Kunwar v, Kesuo Das, 15 A, L. J. 473 783 


8. 48—Criminal proceedings—Procedure— 
Evidence recorded at time of adjudication, admissi- 
bility of, i 4 


Proceedings under section 43 of the Provincial 
Insolvency Act are in the nature of criminal pro- 
ceedings, in which the Judge ought to proceed with 
the formality which is required in dealing with 
investigations into the commission of offences. There 
ought to be definite charges made against the person 
whom itis proposed to deal with and evidence ought 
to be taken in support of the chargesas also any 
evidence which the accused person may desire to 
put forward on the other side, 


An insolvent cannot be punished under section 43 
on evidence given on behalf of creditors when they 
were opposing his application for an adjudication of 
insolvency. O Patan Din v. Emperor, 20 0, C. 123 

9&6 


8. 44(1) (2), crs. (b) and (c), (8)— Discharge 
ecnditional order of—Bankruptcy Court, discretion of, 
in granting conditional discharge—‘Assets’, meaning 
of—Future earnings, whether assets, 


The discretion of a Bankruptcy Court, with regard 
to the period of suspension under section 44 (2) (b) 
of the Provincial Insolvency Act or the conditions to 
be laid down with respect to any carnings or income 
which may thereafter become due to the insolvent, 
cannot be fettered by the provisions of the subse. 
quent sub-section (3), 
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Under sub-section (5) of section 44 of .the Provin- 
cial Insolvency: Act the power of suspending and of 
attaching conditions to an insolvent’s discharge may 
be exerciscd concurrently. 


Per W&lsh, J.—Eqaitable distribution is the guiding 
principle subject to punitive measures to be applied 
in the discretion of the Court to such conduct of the 
insolvent as the law discontenances. 


“Assets” mean the realisable property which the 
insolvent possesses at the material moment.” It does 
not include future earnings which are unsaleable. 
A DEBI PRASAD v. ALLEN GRANT - 916 


Ss. 46 (1), 22, 52—Receiver, whether Court— 
. Application, dismissal of, by Receivers —District Judge 
confirming order ~~ Appeal, whether lies. 





An Official Receiver is. not a Court subordinate to’ 


the District Court within the meaning of section 46 
(1) of the Provincial Insolvency Act and an order of 
the District Court confirming that of the Official 
Receiver is not final. 

| An appeal will, therefore, lie to the High Court from 
an order of the District Judge contirming that of 
the Official Receiver dismissing an application for 


adjudication. M ALLAPICHATU Kuppar PICHAL Row- 
` 429: 


THER, 32 M. L. J. 449 


PROVINCIAL SMALL CAUSE COURTS ACT (IX 
oF 1887), S- 15 (2)--Civil Procedure'Gode (Act V of 
1908), 8. 102—Katihari, suit to recover—Appeal, 

- second, whether lies. 

A suit to recover katihari, i. e„ a tax for homestead 
paid by the followers of certain trades, is a suit of 
the nature. cognizable by a Court of Small Causes, 
and a second appeal in sheh a suit would, therefore, 
be barred by section 102 of the Civil Procedure Code. 
PAT MAHBUB Monin v. Buagwari Prasap, IP, L. 
W. 541; (1917) Pat, 259 949 


S. 25 969 


DINA ALIENATION or LAND ACT (XIII or 
15900), Ss. 6 (1) (a), 7 (3) - Usufructuary mortgage, 
redemption of, before expiry of term— Deputy Com- 
missioner, power of, to fix proportion of mortgage-debt 
—S, 7 (3), scope of. 

Under section 7 (8) of the Punjab Alienation of 





Land Act it is not only open to the Deputy Com., 


missioner to enquire into and to consider the extert 
to which the principal sum together with reasonable 
interest thereon has been realised by the mortgageo 
from the rents and profits of the Jand held under the 
mortgage, but he is in fact required to do so, and 
if he finds that the principal sum secured together 
with any reasonable interest-allowable under section 
6 (1) (a) is more than liquidated, he may grant 
redemption without any further payment by the 
mortgagor, 


The words- “such proportion of the mortgage-debt 
as the Deputy Commissioner determines to be 
ae used in section 7 (3) are wide and confer 
:the Deputy- Commissioner a correspondingly 
‘wide equitable power and do not restrict him in its 
exercise to a mere arithmetical consideration. of the 
elapsed portion of the term of the mortgage. P 
SULTAN v, LAKHU Ram, 2 P. R, 1017 Rav. 341 


t 
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PUNJAB COURTS ACT (IIT or 1914), 8. 41—Neces- 
situ—Queation of law or fact. 

The question of necessity may be a question tf 
fact or one of law according to whether the considera- 
tion was taken to the knowledge of the alienee to 
pay a previous genuine debt or per contra merely as- 
an act of wanton extravagance, or whether. the Court 
below had infringed rules and maxims laid down by 
the Chief Court. P BUTA SINGH v. [SHAR SINGH, 16 
P. W. R. 1917 


menan — S. 41 (3) 775 


—— —- S. 41 (3)—Appeal, second, on point of custom 
` —-Certificate, lower Appellate Cowr ts refusal to grant 
- —- Chief Court, whether can inte: Sere—Reviston. 

The Chief Court cannot on the revision side con- 
sider whethor a lower Appellate Court’s refusal to 
grant a certificate under sub section (8) of section 
41 of the Punjab Courts Act was reasonable or not, 
and if it was unreasonable to take the certificate ag 
granted. P SAER v. ALLAH Dad, 6 P. R. 1917 96 


PUNJAB EXCISE ACT (I or 1914), S. 61 (1) (a)— 
Punjab Government Notification No. 840, dated 12th 
June 1915 —Possession of liquor on behalf of person 
not entitled to possess it—Offence. 
`- Under Punjab Government Notification No. 840; 

dated 12th June 1915, it is incumbent upon a person 

desiring to treat guests at a marriage festival or 
gathering or similar occasion, to obtain a pass from the 

District Excise Officer or an Excise Officer of the 

first class, if the amountof liquor required be up to teu 

gallons. 


Therefore, a person whois in possession of liquor 


«for the use of guests at a marriage party on behalf 


of a liquor contractor, who has not complied with the 
provisions of the above notification, is guilty of an 
offence under section 61 (1) (a) of the Punjab Excise 
Act, Inasmuch as the possession of the liquor 
contractor himself would not under the circumstances 
be legal. P Gokar CHAND v. EMPEROR, 16 P. R. 
1917 Or. 489 


PUNJAB MUNICIPAL ACT (III or ;911), S. or 





Ss, 228, 209—Complaint by unauthorised per- 
son, effect of. 
Section 228 of the Punjab Municipal Act debars 


“any Court from taking cognisance of any offence 


punishable under the Act except on the complaint of, 
or upon information received from, the Committee 
or some person. authorised by the Committee to com- 
plain or to give information. Therefore, a complaint 
by a person not authorised to complain under this 
section, in respect of an offence punishable under the 
Act, is no complaint at all, and where a. person has 
been convicted on the basis of such a complaint the 
conviction is bad, and the- defect is not curable 
under section 587 of the Criminal Procedure - Code. 
P AHMAD DIN v. EMPEROR, 4 P, R., 1917 Cr, 479 


PUNJAB PRE-EMPTION ACT (1 o 1913), s. 15 (a) 


[391% 


644. 


~~ Pre-emption, suit for, on basis of relationship— e 


Proof. 

A. pre-emptor, in order to-succeed on the ground of 
relationship, must prove it by some specific evidence; 
the mere fact of his being'of ther same got as the 
vendor is not sufficient. P`- GHULAN Hussain v. 
Suntan MunamMap, 8 P, W. R, 1917 . ° 717 


° 
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—— §, 25—"“ Fixed in good faith or paid,” meaning 
of—Paying more than market-value ta deter pre- 
emptors, whether permissible. 

< wlhe words “in good faith” in section 25 of the Punjab 
Pre-emption Act of 1913 donot cover the word 
“paid”, so that where full payment is proved, the 
question of good faith is immaterial. 


It is open toa purchaser, as the law now stands, 
to pay more than the market-value of the property 
purchased simply in order to deter pre-emptors. P 
THAKAR SINGH v, NABI BAKHSH, €7 P, W. R. 1917 ee 
PUNJAB REDEMPTION or MORTGAGES ACT 

(Puns. Act II or 1913), Ss. 6 (a), (b), 11, 12— Order 

directing redemption on payment of certain sum- 

Suit for declaration that there is further charge on 

land, maintainability of. 

A mortgagee aggrieved by-an order of the Col- 
lector under section 11, read with section (6) (a) and 
(b) of the Redemption of Mortgages Act 1913, allowing 
redemption ofthe mortgaged property on payment 
of a certain sum, may sue for a declaration that 
there is a further charge-on the mortgaged land and 
is not bound tosue for recovery of the additional 
mortgage-money to which he claims to be entitled. P 
BALWANT Rai v. GHERU 451 


PUNJAB TENANCY AOT (AVI or 1887), 8. 388— 
- Abandonment of tenancy, what amounts to—Relin- 
_ quishmnet--Gift of occupancy holding by widow of 

deceased tenant, whether void or voidable—Limitation 

Act (IX of 1908), Sch. I, Art, 144—Adverse porses- 

sion, commencement of. 

A gift, pure and simple, of occupancy rights, 
unaccompanied by any other act or omission, cannot 
be regarded as an abandonment within the meaning 
of section 59 of the Tenancy Act. 

- Where an occupancy tenant makesa transfer of 
the tenancy to another person who cultivates the land 
and pays rent tothe landlord, the latter is not 
entitled to step in onthe ground- of relinquishment 


within the meaning of section 38 of the Tenancy . 


Act. 

Nor can he onthe strength of the transfer obtain 
‘possession of the land as against the tenant, if the 
latter happens to recover it from the alienee, 

A gift of occupancy rights by the widow of a 
deceased tenant is not void but voidable at the 
instance of the landlord, and the possession of the 
alienee becomes adverse to the landlord not from the 
date on which the former is put into possession but 
from the date of the widow’s death. P THAKUR 
SINGH v, BIHARI Lat, 1 P. W. R, 1917; 44 P. R. wu 

. 3 
wom Ss, 53, 56, 59, 60 -Alienation— Occupancy 
rights ~.Reversioners, power of control of-—Custom— 

Telis of Manza Bhudial, Tahsil Chakwal, District 

Jhelum. 

Under the provisions ‘of the Punjab Tenancy Act, 
the reversioners of an occupancy tenant have no 
right to control alienations by him of his occupancy 

rights. ; 

Among Telis of Mauza Bhudial, Tahsil Chakwal, 
District Jhelum, the reversioners of an occupancy 
tenant have no such right of control by custom. P 

“SHER v. ALLAH Dan, 6 P. R.1917 


4 





+ 
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Ss, 59, 60 163 
Ss. 59, 112— Occupancy right, succession to—~ 

Wajib-ul-arz, entry in, whether overrides Statute. 

A. person who rests hig case upon an sgreement 
overriding the statntory rules of succession contained 
in section 59 of the Tenancy Act, must show that the 
language of the agreement is clear and that the 
intention is unmistakable, 


The wwajib-ul-arz of a village contained an agree. 
ment stating that on the death of an occupancy 
tenant his son would succeed, and failing him the 
widow, and upon the death of the widow the pro~ 
prietors would have the right to arrange for the 
cultivation of the land: 


Held, that the agreement contained in the wajib 
ul-arz was not exhaustive and did not, contain an 
express exclusion of collaterals and that consequently 
they had a right to succeed. P WALAYAT BEGAM v, 
SHER ALI SHAH, 19 P. R. 1917 232 


S. 112 232° 


RAILWAYS ACT (IX or 1890), 8. 72—Ratlway, 
liability of, for loss of goods delivered for carrtage— 
Contract Act (IX of 1872), ss. 152, 161—Bailee, liabi- 
lity of, for loss of goods bailed. 

The nature and extent of the responsibility for 
the loss of gonds delivered to a Kailway to be 
carried is laid down by section 72 of the Railways 
Act, ag that of a bailee under sections 152 and 161 of 
the Contract Act; that isto say, the Railway are 
bonnd to take such care of the goods bailed to them 
asa man of ordinary prudence would, under similar 
circumstances, take of his own goods of the same 
bulk, quality and value as the goods bailed. 


Where plaintiff's goods were stolen from a running 
goods train In open daylight and it was found that 
the Railway carried the goods in unlocked 
waggons without taking any measures to guard the 
same against theft, inspite of the knowledge of the 
frequency of thefts from running trains: ` 


Held, that the Railway Administration were liable 
for the value of the goods as no prudent man would 
leave valuable goods store! in an unlocked ware. 
house situated in an ont of the way place, and be 
content to leave it altogether unguarded, if he wag 
aware of the presence of thieves in the neighbour. 
hood. The Railway Administration could not be 
absolved from all obligation to watch the goods in 
their charge merely because the warehouse in which 
they were stored was in a state of rapid movement, 
S Nixoomat-Loxumat v SECRETARY OF State, 10 S, 
L. R. 196 904 


S. 72, cls. (a) (b}—Goods consigned under 
Risk Note, Form H—Loss of goods—Railway, Liability 

of— Burden of proof. i 

In the case of goods consigned to a Railway under 
Risk Note, Form H, the Railway is not liable fgr the 
loss of goods, unless it is shown that the loss wag 
caused’ by theft by one or more of the Railway 
servants or by their wilful neglect, and the onus does 
not lie on the Railway to show that the loss was not 
gO caused, ; 
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RAILWAYS ACT—concld. 


- Quere.—Whether the expression “robbery from a 

running train” in Risk Note, Form H, means anything 

-more than an ordinary theft. A Has INDIAN RAIL- 

WAY Company v. Natumatt, 15 A. L. J. 321 _ 130 
= 


: ° 
RECORD or RIGHTS, entry in, value o/— Presump- 
” tion — Rebuttal. 

“ Defendants were recorded in the Record-of-Rights 
as shikmi dakhildars having occupancy- rights by 
custom and thé correctness of this entry was upheld 
ina previous suit against some other defendants, 
‘he plaintiffs in thiscase produced in evidence two 
surrenders by tenants of their holdings disclaiming 
any such right and two kabuliyats to the same effect: 


Held, that the four documents were insufficient to 
rêbut the presumption of correctness which attached 
to the entry in the Record ‘of Rights and which had 
remained unchallenged for two years. PAT DEBI 
RAUT v. ASHUTOSH BHATTACHARJA 561 


REGISTRATION ACT (XVI or i864 , 5, 18—Docu- 

> ment transferring property—Property, value of, when 
to be ascertained— Admissibility in evidence, 

+ The question of : the registration of a document 

transferring any rightin property depends upon 

the value of that right on the date of the execution 

of the document. 


< Ifthe value of such aright is more than Rs 100 
then the document ought to be registered, and when 
registered is admissible in evidence under section 13 
of Act XVi of 1864. A Banpi Din v. MUNNA ere 


REGISTRATION ACT (XVI or 1998), S. b—Trans- 
~ fer of jurisdiction. 

Section Sof the Registration Act contemplates that 
transfers of jurisdiction for the purposes of registra- 
tion should be declared only by notifications under 
that Act. PAT IsHWARDHARI SINGH v, RAMANI ae 


GHOSH , 43 





S.17 (c), construction of—Receipt incident- 
„ally releasing immoveable property from liability, 

whether requires registration. 
“ Section 17 of the Registration Act being a disabling 
geotion must receive a strict construction and unless 
a document is clearly brought within its purview, its 
non-regisiration is no bar to its admissibility in 
evidence. ` 

A receipt for the payment of a decretal sum 
stating by way of addendum that the executant has 
given up his title to certain immoveable property, is 
not a document acknowledging the receipt of con- 
sideration on account of the extinction of any right 
or title to immoveable property, and is not, therefore, 
compulsorily registrable, P AMIN LAR v. Ramat LAL, 
12 P. L, R. 1917 15 


S. 17 (c)—Receipt acknowledging considera- 
, tiog for sale, whether requires registration. 

A receipt executed by a vendee in favour of the 
vendor, acknowledging the price for a sale of land 
of the value of more than Rs. 100, is compulsorily 
registrable under section 17 (c) of the Registration 
Act. P AHMAD v. Rasa, 60 P. W, R, 1917 44 





INDIAN CASES, 


(1919 
REGISTRATION AOT—1908—~concld, 


ao — S, 17 (1) (d)—Lease, construction of —Regis- 
tration, 

_Alease provided for the cu'tivation of land 

yearly (dar salne mate) by the lersees,-and gave.the 

land! rd poverto r3-cnter on the occurrence of a 

particular named event. No date was fixed for the 

expiry of the tenancy: 


Held, that the parties contemplated that the lease 
should operate for a period exceeding one year, and 
that, therefore, it was compulsorily registrable under 
section 17 (1) (d) of the Registration Act. 


The test as to whether a document of thia kind is 
oris not compulsorily registrable is whether the 
option of.terminating the ten mcy is with the tenant 
or the landlord. If the landlord has authority to 
resume possession at his will, the lease does not 
require to be registered. B DHURABHAI BHULDAS 
PATRU v. MOHANLAL MAGANLAL Swan, 19 Bom. L, R. 
285; 14 B. 458 625 


we mm N, 17 (d)— Tenancy terminable at will — Rent 
note, whether requires registration. l 

_ A rent note or other instrument embodying a lease 

of property for no fixed term, under which the occu. 

pancy of the tenant is terminable at the option of the 

lessor, is not compulsorily registrable. N  Harizan 

v, RAHMANKHAN, 18 N..L. R. 30. 58 


=———— S. 17 (2) (vi) - ' 912 


~—— —— §. 17 (vi)— Compromise, petition of°—Regis- 
_ tration, necessity of —Mutation proceedings. 
` A -petition of compromise, the object of which is 
to intimate to the Court what is settled outside the 
Court with a view to get mutation effected in accord- 
ance with it and. which is confined to the property 
which is the subject-matter of coniroversy in the 
mutation proceeding, constitutes a step in a judicial 
proceeding and does not require ‘registration. 

A partition between co-owners does not require to 
be effectuated or evidenced by a written document, 
and a petition admitting or reciting such a partition 


"is admissible in evidence without registration. O 


SHANKAR SINGH v. KALKA BAKSH SINGH 545 


———— Ss, 32, 28— Registration at proper office— 
Burden of proof--Notification altering limits of Re- 
gisteration District, ; 

The burden of proving the invalidity of the regie- 
tration of a document on the ground that it has not 
been registered at the proper registration office is on 
the party alleging it. PAT IsHWARDHARI SINGH v, 
RAMANI MOHAN GHOSH 143 


z Bs. 82, 88-——Permission. i 

All that is required before a prosecution under the 
Registration Act can be commenced is that permis- 
sion should be given by a Registration Officer mention- 
ed in section 83 of the Registration Act. A HUSAIN 
Kuan v EMPEROR, 15 A. L. J. 130; 39 A. 293 ` 690 





RENT SUIT- Decree for specific year, whether res 
judicata in suits for subsequent years-—Rent, rate 
of—Contract for term of years 576 


REPEALING AND AMENDING ACT (X or 1914) 
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RES JUDICATA, constructive—-Mortgage suit — Property. 


held inalienable-—-Hwecution ~ Similar property, whe- 

ther can be attached. 

In a mortgage suit it was held that the mortgaged 
aeoporsssivas inalienable anda simple money-decree 
was passed in favour of the mortgagee. In execution 
of the decree the mortgagee attached some other 
property of the mortgagor and the latter objected 
that inasmuch as the property under attachment had 
been granted to him upon the same conditions as the 
mortgaged property, the former was also inalienable 
and could not, therefore, be attachedin execution of 
the decree: 2 

Held, that the question of the inalienability of the 
property under attachment was not res judicata 
between the parties. A RAM NANDAN Duar DUBE 
v. Kaniz FATIMA BiBi, 15 A, L. J. 869 902 


Limitation Act (IX of 1908), Sch. I, Art. 182, 
cl. (5), s. 14——Haecution—Application not made to 
proper Court—Limitation, saving of —Jurisdiction. 

A suit of the value of above Rs. 1,000 was filed 
in the Court of a Munsif specially empowered 
under the provisions of section 19 of Act XII of 
1887 to have jurisdiction up to Rs. 2,000. The 
final decree was passed by the Appellate Court on 
the 27th of April 1910, On the 2rd of February 
1913, application was made for execution to the 
successor of the Munsif who had passed the decree. 
That officer had not been invested with superior 
powers, and was not competent to decide 
a suit of the value in question. There were 
certain proceedings on that application, but 
they were infructuous. On 4th July 1915, a 
second application was made in execution before 
a third Munsif having only ordinary powers. The 
District Judge held that the Court of a Mungif 
having ordinary powers had no jurisdiction to 
entertain this application in execution, but in a 
subsequent decision he held that the application 
of the 14th of July 1915 was not time-barred, 
because although a Munsif having ordinary powers 
had no jurisdiction to decide such an application 
he had jurisdiction to receive it, and he consider- 
ed that under the provisions of section 14 of Act 
IX of 1908, the application was within time: 


Held, that the finding that the Munsif had no 
jurisdiction to execate the decree had become res 
judicata between the parties, inasmuch as it was not 
taken into appeal, and that the application of 3rd 
February 1918 did not, therefore, operate to save 
limitation. A RANMJAS v. Ram Narain, 15 A. L.J. 
415 796 


RIWAJ-I-AM, entry in, construction of 113 


SARANTAM — Grant, construction of — Resumption, 
effect of— Occupancy rights, saranjamdar, whether 
can acquire—Titles to Rent Free Estates Act (Bom. 
XI of 1852), Sch. A, r. 9—"Resumption” and “assess. 
ment,” difference between-—~Possession of saranjam 
lands, suit for, maintainability of —Revenue Jurisdic- 
tion Act (Bom. X of 1876), s. 4-—Pensions Act (XXXIII 

_ of 1871), 5. 4. 

In the case of a saramjam or jagir the grant is 
ordinarily of the royal share of the revenue and not 
of the soil and the burden of proving that in any 
particular case it is a grant of the soil lies upon the 
party alleging it. i 
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In the case of an inam where the grant is merely 
of the royal share of the revenue and not of the soil, 
resumption means only the discontiguance of 
exemption from payment of land’ revenue and inter- 
ference with actual occupation is not allowable, 

In the case of jagirs involving grants of the soil 
ag well as of the royal share of the land revenue the 
words ‘resumption’ and ‘assessment’ mean two 
different things, but in the case of grants only of 
the royal share of the land revenue there is no 
practical difference between resumption and levy of 
full assessment. 

A right to occupy land can exist in villages where 
no survey settlement is introduced, and in such 
cases the royal share of the land revenue would have 
to be determined with reference to the rate obtaining 
in the village in which the land is situated. 

A saranjamdar may acquire occupancy rights, 
which remain unaffected by the resumption of the 
saranjam except as to the assessment thenceforth 
payable to Government, 

Government can resume what it has granted as 
saranjam, viz. the royal share of the land revenue, 
bub the right to the occupation of the land subject, 
to the payment of the fall assessment survives the 
resumption of the saranjam. 

The right to the possession of land in the case of 
a saranjam grant of the royal share of the land 
revenue does not form part of the saranjam and is 
independent of it. Therefore, a suit to recover pos- 
session of saranjam lands resumed by Government is 
not barred by section 4 of the Revenue Jurisdiction 
Act. 

A claim for the possession of lands subject to the 
payment of the royal share of the land revenue does 
not relate to a pension or grant of money or land 
revenue conferred by the British or any former 
Government and is not, therefore, barred by section 
4 of the Pensions Act. B GuruRAo SHRINIVAS HER- 
BIEAR V. SECRETARY OT STATE FOR INDIA, 19 Bow. L, 
R. 117; 41 B, 408 ; 65 


SPECIFIC RELIEF AOT (I or 1877), S. 9 —EFrecution 
—Appeal, whether lies against order made in evecu- 
tion of non-appealable decree. 

_ No appeal lies against an order made in execution 

of a decree passed under section 9 of the Specific 

Relief Act, as the decree itself is not appealable, P 

JAHANGIR SINGH v, HIRA, 4 P. W. R. 1917; 21 P., L. R. 





1917 375 
8. 9—Failure to bring suit under section 9 

effect of 458 

- S. 21 349 





a Sg, 27 (b), 56 (f)—Relief against party claim- 
ing under subsequent title — Notice — Registration, 
whether amounts to notice. 

8. and J, sold one of their two shops to the plaintiff, 
one of the conditions of sale being that neither the 
vendors northe vendee would erect a balcony in 
front of their respective shcps. Subsequently J. sold 
the other shop tothe defendant, who began to con- 
struct a balcony in front of the shop. Thereupon 
the plaintiff sued for an injunction. The defendant's 
sale-deed contained á reference to “all the gonditions” 
in the plaintiff's deed; ec 
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. Held, (1) that sections 66 (f) and 27 (b) of the 
Specitic Relief Act did not make it necessary that 
the defendant should have had notice of the con- 
ditions contained in thë plaintiff’s deed, inasmuch as 
the plaintiff was not suing for the specific perform. 
ance of a contract; 

(2) that under the circumstances of the case regis- 
tration amounted to notice and that but forthe defend- 
ants wilful abstention from inqniry he must have 
known all the conditions regarding the balcony, 
which were contained in the plaintiff’s deed of sale; 

(3) that the reference in the defendant’s deed to 
all the conditions in the plaintifs deed amounted to 
a notice of the conditions to the defendant and he 
was, therefore, bound by them, P Ram SINGH v. 
Ram Sincu, 48 P. W. R. 1917 778 


mmen S, 36, applicability of. 

“ Section 36 of the Specific Relief Act applies only 
to suits for rescission of contracts, and not to a suit 
for refund of money advanced undera contract which 


is subsequently discovered tobe void. C. RAM 
CHANDRA Misra v. GANESH CHANDRA aan 


arc, W. N. 404; 25 C. L. J. 459 


nen ae §, 39—Limitation Act (IX of 1908), Sch. I, 
Art. 91~-Instrument, cancellation of—Limitation, 
period of, commencement of-——-Registration, effect 
of 456 


= S. 39—Suit to avoid award—Reasonable ap- 
. prehension of serious injury — Award, unregistered and 
. unstamped, admissibility of, in evidence Registration 
Act (XVI of 1908), s. 17 (2) (vi). 
The test for granting relief under section 39 of the 
Specific Relief Act is whether the plaintiff has a 
- yeagonable-apprehension of serious injury. 
The property in dispute was mortgaged with posses- 
sion to the plaintiff’s husband on whose death it 
devolyed onthe plaintiff. The latter appointed her 
brother to manage it for her and handed over to him 
all the documents relating to her estate. On the death 
of the brother, the management of his property was, 
owing to disputes between his son (defendant No. 1) 
and his widow (defendant No, 2), taken over by the 
Court of Wards and the plaintiff's. documents of title 
' also passed into the possession of the Court of Wards, 
The dispute between the defendants was eventually 
referred to arbitration and the plaintiff, who had made 
repeated applications for the delivery of her 
documents of title, was induced to affix her thumb 
impression to the agreement to refer under the im- 
pression that by doing so she would be given back 
her documents. On discovering subsequently that an 
‘award had been given to the effect that the property 
mortgaged did not belong to the plaintiff she sued 
for a declaration to the effect that the award was 
null and void so faras it affected her interest: 


Held, (1) that inasmuch as the plaintiff had no 
knowledge of the contents of the document which she 
was executing there was no valid agreement to 
refer to arbitration so far as she was concerned and 
that, therefore, the subsequent award did not bind 





her; : ; 

(2) that there wasa reasonable apprehension of 
serious injury to the plaintiff so long as the award 
was outstanding, and that she was, therefore, entitled 
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to a decree that the award so far as her interests 
were concerned wag null and void. 

An award is not admissible in evidence Jaenal 
because it is not registered or properly stamped. 
The latter defect.can be cured by levying the penalty 
prescribed by law. P Bopo GHULAM FATIMA ~, 
GHULAM MUHAMMAD Kuan, 77 P. W. R. 1917 912 
8, 42 451 


5. 42-—Dectaration, suit for—Conatruction of 
docwment—Damages, suit for, entertainability of 
Jurisdiction of Civil and Revenue Courts—Res judi- 
cata. 

Some land exempted under a sale-deed was to re- 
main in the proprietary possession of the vendor free 
from liability to pay rent (bila lagani). The vendee, 
however, succeeded in obtaining from the Revenue 
Court decrees against the vendor for arrears- of 
revenue in respect of that land. Subsequently the 
vendor brought a snit in the Civil Court for a 
declaration that the land was not Hable to pay the 
revenue or any other demand, and for damages, on 
the ground that the words “bila lagani” implied that 
the vendee was to be liable to pay the revenue, if 
any, that might be assessed on the land: 

Held, (1) that the declaration, although involving 
a question as to the construction of the sale-deed, 
could not be granted, inasmuch as it raised a question 
as to the liability of the land to pay revenue, which 
had properly been decided in the suits for anears of 
revenue by a competent Court. 

(2) that the relief as to damages could not he 
entertained, as it practically meant a refund of the 
amounts decreed by the Revenue Court. O Racuu. 
NATHIJI v. Ram Ratan, 40. L. J, 68 133 











S, 42—Declaration, suit for, nature of. 

The momenta declaratory suit can be shown to 
turn upon a.complicated question of law or fact, eg 
as fo who are reversioners or heirs to the property in 
suit, the suit itself ceases to be one which it is 
indiscreet to admit under section 42 of the Specific 
Relief Act. 

Defendants should not be permitted in the original 
Court to defeat a sound canse of action by an attempt 
to confuse the issues and far less so in appeal, PAT 
Sasiman v. SIBNARAIN; 1 P, la, W. 375 755 


S. 42—Declaration, suit for, by person having 
no interestin subject-matter’, maintainability of. 

The plaintiff, who was the Honorary General 
Manager of the Sitamrbari Jain sect, brought a suit 
on his own behalf as well ason behalf of the com. 
munity for a declaration that the Sonthals and 
Ghatwals had no right to hunt in the jungle on the 
Pareshnath Hill ona particular day in every year 
and that the entry in the Record of Rights to that 
effect was incorrect: 


Held, (1) that the suit was not maintainable as 
the plaintiff had no interestin the Pareshnath Hill, 
which was the subject-matter of the suit; 


(2) that the plaintiff might, if otherwise competent, 
‘sue the Sonthals and Ghatwals for damages fer 
trespass or for an injunction, on the ground that the 
hunt interfered with his worship, and that the ont 
person competent ta bring a suit for a declaration 
was Phe proprietor of the Pareshnath. Hill; 
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* (8) that the Sonthals and Ghatwals were entitled 
*to hunt in the jungle on the Pareshnath Hill on a 
, particular day in every year and their right was 
. based on a custom of more than 20 years’ standing 
. the-origin of which was presumed to be an ancient 
opens AT MAHARAJ BAHADUR SINGH v, GANDAURI 

SINGH, 2 P. L. J. 323 i 868 


S. 42—Declaration, suit for —Possession, exclu- 
sive, whether necessary. 
In order to maintain a suitfor a declaration under 
section 42 of the Specific Relief Act it is not 
_ necessary for the plaintiff to show that he is in 
exclusive possession of the property in sait. Joint 
possession is sufficient for the purpose. 


But ifany pottion of the property is separable 
from the rest of it and the plaintiff has no sort of 
‘possession over that portion, then he cannot maintain 
a suit for mere declaration as regards that portion. P 
HAKIM v. GHULAM JANNAT, 27 P. R., 1917; 52 P. W. R. 
3917 ; 355 


S. 42—Hindu Luw—Joint family—Surt by 
some members for declaration of their shares in joint 
family property, maintainability of. 

A suit for the determination of the shares of the 
members of a joint Mitakshara family in the family 
property and for a declaration that they are entitled 
to enjoy such shares therein ismaintainable and is not 
barred by the proviso to section 42 of the Specific 
Relief Act, although no further relief in the shape 
.of parifition by metes and bounds is asked for. PAT 
ASMAN SINGH v. Tursi SINGH, 8 P, L. W. 335; 2 P. L. 
J. 221; (1917) Par, 131 173 


8. 45 189 
Ss. 59 (H, 27 (b)—Relief against party 


claiming under subsequent title—Notice—Regis- 
tration, whether amounts to notice 778 














STAMP ACT (II or 1899), Ss. 26, 35, 61, ART. 35, 
applicability of—Lease of land for 19 years for plant- 
ing trees, construction of ~“Rent or premium,” mean- 
ing of. 

A leased land to Bfor ten years, B agreeing to 
‘plant 60,000 cdsuarina trees on the land, worth 
‘Rs 1,000. At the end of the term the trees were to be 
cut and sold and the parties -were to share equally 
in the sale-proceeds, as well as to pay the cost of 
cutting down the trees: . 


Held, that as the value of the subject-matter 
was notone which could not bo ascertained at the 
date of the execution of the document, section 26 of 
‘the Stamp Act did not apply to it and it was not liable 
to stamp duty, 


Per Abdur Rahim, J.--The cases covered by section 
26 are like that of the produce of mines, where 
‘what will be realised is altogether uncertain; not 
merely the money-value, but also the quantity of 
‘the article bargained for. 


Per Srinivasa Atyangar, J.~The document was an 
assignment of the land fora term in consideration 
of recovering half the proceeds of the trees reared 
on the land when thoy were fit for cutting, aad was, 
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therefore, nob liable to stamp duty. M  KoNDAPI 

SESHAYYA V, GRAND VENKATA SUBBAYYA Onetry, 

31 M, L. J. 234 448 

S. 35—Award not duly stamped, suit to set 
aside —Plaintif, whether liable to pay deficiency and 
penalty. 

In a suit to have an award æt aside on*the ground 
of the misconduct of the arbitrators, the plaintiff can- 
not be called upon, if itis found that the award is 
not duly stamped, to make up the deficiency in the 
stamp and to pay the penalty under section 385 of 
the Stamp Act, inasmuch as in such a case the 
plaintiff is seeking not to act upon the award but to 
prevent its being acted upon, and if the allegations of 
misconduct can be proved without looking into the 
award, the award is not sought to be put in evidence. 
UB Ma Suwe Pc v. Maung Po Dan, 2 U. B.R. 
(1916) 146 382 


mee S. GL— Document admitted in evidence—Qb. 
jection in appeal, 

An unstamped document which is admitted in evi- 
dence by the Trial Court cannot be called in question 
in appeal except under section 61 of the Stamp Act. 
M Konpari SBESHAYYA V. GRANDHI VENKATA SUBBAYYA 
Cuetty, 31 M, L. J. 234 448 


=m Art. 35, applicability of —Lease of land for 
30 years for planting trees, construction of —“Rent 
or premium,” meaning of 448 


SUCCESSION ACT (X or 1865), S. 111, applicadility 
of— Will, construction of—Hindu testator. 

A Hindu testator, intending that his wife, daughter 
and daughter’s daughter should get his property to 
the exclusion of his nephew, madea Will providing “ff 
my wife die before, my daughter shall get the said 
property” etc , and diedleaving him surviving the said 
persons: 3 

Held, that the legacy to the daughter could not 
take effect under the provisions of section 111 of “the 
Indian Succession Act, asthe wife had not died in 
the lifetime of the testator. C JAGAT Bwoy v. Toxi- 
JUDDI HOWLADAR, 44 C. 181 228 


SUCCESSION CERTIFICATE ACT (VII or 1889), 

S. 1, cr, (4), applicability of — Will. 

Where a testator by his Will disposed of only a 
portion of his property and gave a contingent interest 
to his widow and widowed daughters-in-law and a 
present interest to his daughter in some promissory 
notes and after hig death his natural heir, who did 
not claim under the Will, applied fora succession 
certificate: ; 


Held, that there being no question of evading the 
payment of any duty or fec, clause 4, section 1, of the 
Succession Certificate Act did not prevent, before the 
contingency had arisen, the issue of the certificate 
in respect of the promissory note in which a contin- 
gont interest was granted by the Will; but that it did 
prevent the issue of the certificate in respect of the 
promissory note in which a present interest was 
granted by the Will to the daughter. C RaoMESH 








CHANDRA DAs v. KAMINI Sunpary Dasya 525 
SUITS VALUATION ACT (VII or 1887) 551 
“a 
e 
2 s.’ > 


+ 


` TRANSFER or PROPERTY ACT (LV vr 1882), scope 
of 564 





Ss. 6 (a), 43— Transfer of expectancy, validity 
of-—Subsequent vesting of estate, effect of, 

A mortgage of a reversionary interest, being opposed 
to section6, clause a) of the Transfer of Property 
Act, is void and cannot be enforced even after the 
person who purported to effect the transfer has 
acquired fh estate iw possession. O SHIAM SINGH 
v. DILGANJAN SINGH, 20 O, C. 155 54 


S. 40, applicability of - Deed of sale creating 

easement. . 

The principle of section 40 of the Transfer of Pro- 
perty Act does not apply to a case where the deed of 
sale infavour of the plaintiff creates an easement. 
P Ram SINGH v, RAM Sıxan, 48 P. W. R. 1917 778 


§ 43. 

Section 43 of the Transfer of Property Act pre- 
„supposes an attempt to transfer property which by 
law is capable of. transfer, aud does nob extend to 
cases of transfers of property which section 6, clause 
(a) of the Act, declares shall not be transferred. 0 
SHIAM SUNDAR v, DILGANJAN SINGH, 20 0. 0 165 540 


S. 483—Transferee’s belief in erroneous repre- 
. sentation and acting thereon, whether necessary— 

Option under s. 43, time for exercise of. 

For the application of section 43 of the Transfer 
of Property Act a finding to the effect that the trans- 
feree has believed in and acted upon the erroneous 
répresentation is not essential. Nor is it necessary 
that the person who has the right to exercise the 
option under that section should do so immediately 
after he obtains that right. O JAG MOHAN SINGH v. 
Sira Ram Sina, 20 0. O, 72 186 


S. b2—Lis pendens, doctrine of—Mortgage — 
Mortgagor, power of, to grant leases—Lease by mort- 
gagor during pendency of mortgage suit, validity of-— 
Bengal Tenancy Act (VIII B. C. of 1885), 8. 5. 

The grant of a lease by a mortgagor isa transfer 
of an interest in im noveablepropserty, and, therefore, 
a lease granted by the mortgagor, after the institu- 
tion of the mortgage suit, is invalid as offending 
against the provisions of section 52 of the Transfer 
of Property Act. 


The principle that a raiyat who has been inducted 
into the land by a trespasser and who has accepted 
settlement bona fide acquires a right to hold the 
land within the meaning of section 5 of the Bengal 
Tenancy Act, cannot be extended so as to affect the 
application of the doctrine of lis pendens, and fritter 
away section 52 of the Transfer of Property Act. 














A mortgagor hus nob anything like a general 
authority to deal with or affect the mortgaged pro- 
perty during his possession thereof. The true posi- 
tion is that he may make a lease conformable to 
usage in the ordinary course of management, for 
instance, he may create a tenancy from year to 
` year in the case of agricultural lands or from mouth 
to month in the case of houses. Butit is not com- 
petent to the mortgagor to grant a lease on unusual 
terms, or to alter the character of the land or to 
autherise its use in a manner or for a purpose 
different from the mode in which he himself had used 
ib before he granted the mortgage. © MADAN MOHUN 
Gincy v. Ray Kisgogt KUN ARI, 21 0. W. N.88 182 
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S. 68—Interim injunction, grant of—Prac.- 
tice 9 





Ss. 54, 55—Agreement to sell immoveable pro- 
perty — Possession delivered to vendee—Suit.by vendor | 
to recover possession, maintainability ot AA 
formance against vendor, whether can be decreed, 
Where a plaintiff seeks to recover possession of 

certain Immoveable property on the gremnd that heis 
the owner thereof, it is a valid defence to the Suit, 
that he has agreed to sell the property to the de- 
fendant, the agreement being at the date of suit still 
capable of specific performance, but there being no 
registered conveyance passing the property to the 
defendant, possession having been taken by the latter 
ander the agreement for sale and he being willing to 
perform his part of it with the plaintiff. 
Quere.——Whether in such a suit if is open to -a 
Court to decree specific performance against the 
piaintiff-vendor. ` 
Section 64 of the Transfer of Property Act cannot 
be read by itself and does not exhaust*the relations 
which flow from a contract for sale of immoveable 
property according to Indian Statute Law. Section 
55 imposes many obligations on the vendor and gives 
corresponding rights to the purchaser. 
Obligations arising out of contract attaching to a 
transferee with notice as annexed to the ownership of 
the property transferred attach also to his transferor, 
The obligation of which a person who has contract- 
ed to buy immoveable property has the ` benefit 
and which he may enforce against the vendor or 
his transferee with notice, is of a fiduciary nature 
and can be enforced as though the person bound were 
a trustee, aah 
Where, therefore, a vendor, who has contracted to 


` sell property and has under the contract put the pros- 


pective vendee in possession, sues the latter in 
ejectment, he repudiates, if the vendee is willing fo 
complete the purchase, the fiduciary obligation aris- 
ing outof the contract and annexed to the owner. 
ship of the property, and seeks to treat the vendee as 
a trespasser. 

Therefore, the Court will not grant him the relief 
which he seeks, for it will not aid him in committing 
a breach of trust. 

In such a case the defendant is not a trespasser, 
but is in possession under the contract which the 
plaintiff has bound himself to carry out. B Barc 
APAJI POTDAR v, Kasurnati SADORA GULMIRE, 19 
Bom. L, R. 100; 41 B. 438 103 


$S. 55 (2), applicability of—“Contract to the 
contrary,” meaning of. 

A “contract to the contrary” within the meaning 
of section 55 (2) of the Transfer of Property Act 
cannot be deduced from the fact that the buyer 
knew that the property belonged to a joint family of 
which the vendor was only the managing “member, | 

The mere fact that an intending purchaser knows 
that the property belongs toa joint family, cannot be 
said by itself to imply a contract on the part of the 
buyer that the seller purporting to have power to sell 
the property would be absolved from liability if it 
turns out that he had no such power. W ADJKESAVAN 
NAIDU v, GURUNATHA OHETTI, 82 M. L. J, 180; (1917 
M: W. N. 171; 6 L, W. 425; 40 M, 388 35 


4 
Vol. Xkkyx] 
TRANSFER or PROPERTY ACT- contd. 


- 8.55 (6) (b}——Purchaser’s lien, commence- 
ê ment of—Charge, person having, whether bound by 
decision to which he was not party—Consent-decree 

~~ Decree-holder, liability of—Notice. 

rge, under section 55 (6) (b) of the Transfer 
eran Act, comes into operation the moment 
the purchase-nioney or a part thereof is paid. 

A person having a charge on certain property is 
not bound by a decision regarding that property in a 
guit to which he was not a party. 

A person having a charge on property under 
section 55 (6) (b) of the Transfer of Property Act is 
entitled to enforce it against a person who obtains 
the property from the vendor by a consent-decree 
witb notice of the charge. N  Kessar v. Munna, 13 
N. L, R. 19 . 50 


S. 57 76 
——-—— §. 58 (b)—Mortgage, simple, what is—Con- 


struction of document— Bond— Alienation, covenant 
against, effect of 18 








S. 58 (e)— Mortgage by conditional sale— 

Foreclosure, 

Every contract of mortgage by conditional sale, since 
the Transfer of Property Act, must be taken as sub- 
ject tothe condition that in default of payment on 
the due date, ownership will not be vested, until there 
is a decree absolute for foreclosure. N RAGHUNATH 
v, SHEOLAL, 18 N. L. R. 69 849 


S. 59—Construction of document Malabar 

Law—Melkanom deed-— Mortgage— Attestation. 

A document calling itself a melkanom deed, i. e., 
second kanom-deed, demised land on melkanom rights, 
‘stipulating for payment of a renewal fee calculated on 
the prior kanom amount. It was further stipulated 
that the interest on the kanom amount was to be 
deducted from the rent payable on the land and-the 
‘balance alone was to be paid as michavaram and the 
kanom amount in plaintiff's hands was to be security 
for rent: 

Held, that the document amounted to a “deed of 
mortgage” within the meaning of section 59 of the 
Transfer of Property Act and required attestation as 
prescribed by that section. M Kuprpunni v. PARASU 
ParTeR, (1917) M. W.N, 3 167 


S. 59--Evidence Act (I of 1872), ss 68, 69, 
7i—Attesting witness, who is—Scribe, whether 
witness 153 


S. 59-——Evidence Act (I of 1872), s 68— 

Mortgage-deed—Alttestation—Proof, 

In view of the provisions of section 68 of the 
‘Evidence Act a document requiring to be attested 
‘is sufficiently proved if one attesting witness is 
called and proves the execution of the deed and his 
having attested it after seeing the executant sign, 
evon though he makes no mention of the other 
attesting witnesses having signed in his presence. 

Where out of the four attesting witnesses to a 
mortgage-deed only one was produced to prove the 
&xecution of the deed and he swore that he saw the 
exccutant sign the deed, that he attested his signa- 
ture and that the remaining three attesting witnesses 
were present at the time when the executant signed: 

field, that this was sufficient to prove the deed, 


2 
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even though the witness did not say that he actually 


saw the other attesting witnesses sign it. OQ Krsuo 
v. SITLU, 40. L. J. 65 27 4 


pJ 





S. 59--Execution of deed ~Altestedion, valid, 
what is—“Attest,” meaning sä Scribe, whether can 
attest as witness—Illiterate executant. 

For the purposes of section 59 of the Transfer of 
Property Act an attesting witness must witness the 
actual execution of the document; mere acknow- 
ledgment of his signature by the executant in the 
presence of the witness is not sufficient. 


The word “attest” means that the person attesting 
shall be present and see what passes and shall, 
when required, bear witness to the facts. a 


It is not essential that an attesting witness must bo 
formally described as such on the face of the docu- 
ment 


A mortgage purporting to be executed by one G B, 
an illiterate person, was written out by one KC F. 
The deed ended with these words:—“I have duly 
passed in writing this deed of mortgage of my free 
will after receiving the moneys in cash The hand- 
writing of K C V” The deed was attested by two wit- 
nesses and under the word signature were the 
following words: “The mark of a dagger representing 
the signature of G B made by him with his own 
hands. The handwriting of K C F”. The latter 
deposed that he witnessed the execution of the bond 
by G Bs affixing of his mark; 


Held, (1) that the execution of the deed was com- 
pleted when G B made his mark. 


(2) that the effect of the scribe signing his own 
name under the description of the mark was to vouch 
the execution and was made not as a scribe but as 
an attesting witness. B Govinn BHIKAJI v. BHAU 
Gopat Lap, 19 Bom, L, R, 147; 41 B., 384 Gi 


377 





Ss. 60, 98, applicability of 


S. 76—~ Mortgage, usufructuary — Property, 
portion of, retained by mortgagor on rent—Rent not 
paid--Land revenue, enhanced, on mortgaged pro- 
perty, liability of mortgagee to pay—Redemption— 
Mortgagee with possession, position of. : 
Where in a mortgage with possession the mort- 

gagor retains a portion of the'mortgaged property 

in his possession, agreeing to pay its annual rent to 
the mortgagee, but does not pay it, the mortgagee is 
entitled to claim the money due on that account as 

a condition precedent to redemption. 





Where an usufructnary mortgagee undertakes to 
pay the land revenue without any specification as to 
its amount and without any reservation of liability 
in event of its enhancement, and it is found that the 
possibility of its enhancement was well within tho 
knowledge of the parties at the time that they 
entered into the transaction, he is liable to pay the 
enhanced land revenue and cannot at the time of 
redemption olaim the difference between the original 
rate and tte enhanced rate that he has had to pay. 
Q Axvar KHAN v. KALENGAN, 40. L. 0,118 437 


© 
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m SS, 82, 55 (4)—Mortgage—Piecemeal aliena- 
lions of equity of redemption by mortgagor—-Covenant 
by alienees to pay specific amounts towards mortgage- 
debt—“Contract to the contrary,” what is. 

Wheresa mortgagor sells the mortgaged property 
piecemeal and diræbts the several vendees to pay 
specific sums towards the incumbrance, the vendor’s 
lien under section 65, clause 4(b), of the Transfer 
of Property Act for the unpaid purchase-money 
resides in him alone and does not in the absence of 
a specific conveyance of that lien pass to the pur- 
chaser of the other mortgaged properties. 

The liability to rateable distribution of properties 
mortgaged in the first instance and sold subsequently 
in lots to different persons is imposed Ly the Transfer 
of*Property Act and the limits of such liability are 
imposed by Statute. | 

_ The “contract to the contrary’ mentioned in clause 
(2) of section 82 of the Transfer of Propérty Act 
wust be between the parties who are liable to 
contribute. A contract between the mortgagor and 
.one of the purchasers of the equity of redemption 
would not amount toa contract between the pur- 
chasers inter se. 


A subsequent purchaser does not get an implied 
transfer of the undertaking given to the vendor by 
the first purchaser. Mi KuNc#ITHAPATHAM PILLAI t. 
PALAMALAL PILLAI (1917) M. W. Ñ. 166; 82 M. L J. 
347 ‘ 405 


S. 90, application under 854 


S. 95—Co-mortgagor redeeming usufr uctuary 
mortgage Possession, necessity of. 

Where one of several mortgagors E P an 
usufructuary mortgage, it is essential that he should 
obtain possession of the property before the pro- 
visions of seċtion 95, Transfer of Property Act, can 
be applied in ‘his’ favour. O JAG MOHAN SINGH v, 
` Sira RAM SINGH, 20 0. 0. 72 6 


Ss, 98, 60, applicabilit yY of. 

Section 98 of the Transfer of Property Act must 
be read subject to section 60 of the Act, which applies 
to all kinds of mortgages, anomalous as well as 
those described oe inthe Act UB NGA Po 
Nyon v. MI Yin, 2 U. B R. (1916), 141 377 


S, 100 — Future or contingent liability ~ 

Charge. 
A charge to secure a liability which is not existent 
- in præsenii but is contingent and liable to arise in the 
future, is valid-under section 1C0 of the Transfer of 
“Property Act. M IMBICHI v. AcHampat AVUKOYA 
Hag, 33 M.L T. 58; 6 L. W. 116 867 
5. 116- . 125 


— §s. 122, Ma GH Mine donee, acceptance 
by, validity of. 

An acceptance ofa gift may Te m personally 
by -æ minor donee under section [22, Transfer of 
Property Act, 1882, without the intervention .of a 
pronn N FIRN OF GANESHDAS. v. SURYABHAN, 18 

L. R. 18 : 4 


. TRUSTS ACT (II or 188%), S. 90, applicability of. 
` The provisions of section 90 of the Trusts Act, 
imposing a trust on samperagagee, who availg himself 








a 
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- of his position to gain an undue advantage over the 


mortgagor, do not apply to a case where the mò- 
gageo purchases for a fair price the equity of redemp- 
tion of the mortgagor-defendant, in pursuance of a 
decree obtained by him in a claim ear i 
the mortgage. B GASESH Narayan Kir OPAL 
VISHNU APTE, 19 Bou. L R. 75; 41 B. 357. 3 


U. P. EXCISE ACT (IV or 1910), S. 60—Fucise 
Manual, Rule 86 (6)—Assistant handing over liquor 
to person authorised to sell —Offence. 

The mere handing up of a bottle of liquor for sale 
by an assistant in a liquor shop to the person 
authorised to sell liquor is not selling liquor and the 
assistant within the meaning of section 69 of the 
U. P. Excise Act, 19 0, does not thereby commit any 
offence, A JANKI Das v. EMPEROR 336 


U. P. HONORARY MUNSIEFS’ ACT (U. P Acr II or 
1896), s. 8 (2)—Small Cause Court suit, transferred 
to other Court — Appeal. 


Where a suit, originally filed in the Court of the 
Subordinate Judge sitting as a Small Cause Court 
Judge, was transferred to the Court of an Honorary 
Munsif, and was subsequently made over to the 


. Court ofa Probationary Munsif: 


` Held, that the suit having, in view of section 8 


. (2) of the Honorary Munsifs’ Act, which excludes the 


operation of section 24, Civil Procedure Code, once 
lost the character of a Small Cause Court suit, the 
decree passed by the Probationary Mansif was 
appealable. © Nazır BIBI v. DAYA SHANKAR, + O. 

J. 71 340 


U. P. LAND REVENUE AOT (ITI or 1901), Ss. 107) 
rU, 233 (4)—Partition papers recording certain 
, lands as subject to mortgage—Suit for declaration 
“that, land-is not subject to mortgage, maintainability 
sof —J urisdiction of Civil Courts, : 613 


~ = §,'110-—Proclamation, issue of, date of —Ob- 
yections—Limitation. 





Where there is a discretion to fix a date as & matter 
of procedure, a Court is still at liberly, after expira- 
tion of that date, to entertain an objection and do 
justice between the parties, if sufficient reason is 
shown for the delay. 


The date-of issue of a proclamation under section 
110 of the U. P. Land Revenue Act means-the day 
on which it is published in such a manner that the 
persons likely to be affected thereby can, with, the, 
exercise Of reasonable prudence, obtain knowledge of 
its contents. O Sueoratan SINGH v, Rowan pa! 

715 


40.L J, 115 note 


————— §s. 110 (1), 111 (3)—Proclamation, issue of, 
date of —Objections, when to be filed—Decree, framing 
of, whether necessary. 


In cases wherea copy of the proclamation issued 
under section 110 (1) of the U. P. Land. Revenue Act 
is served personally on a co-sharer, the date of its issue 
should be taken to be the date of service as against 
that co-sharer, and, in any circumstances, such co- 
sharer should be allowed 30 days from the -date .of 
service upon him within which to file his objections. 


"4 
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In partition cases before Revenue Courts, no actual 
or formal decrees are required to be drawn up under 


Sail 3) of the U. P. Land Revenue Act, O 
AHESHAR V. Brig MOHAN, 4 O. L. J. 413 719 
— S&. 118~— Purtition—Cattle trough and heap of 
manure, whether dwelling house or other building— 


Co-sharer, plot in possession of, allotted to another 
co-sharer—Rights of parties. 





Aheap of manure or a cattle trough is not a 


“dwelling house or other building” within the, 


meaning of section 118 of the U. P. Land Revenue 
Act. 

Therefore, a co-sharer to whose share a plot of land, 
over which another co-sharer has made cattle 
troughs or stores heaps of manure, is allotted in parti- 
tion is entitled to actual possession of the plot. A 
Ram KISHORE Misra v, KALKA DICHHIT 575 


8. 1388—Settlement decree, construction of— 
Partition of mahals in occupation of heritable non- 
transferable lessees——-Joint and several liability of 
lessees, splitting of, by Revenue Courts, without consent 
of superior proprietor, 


At the first Regular Settlement certain persons 
. claimed sub-settlement of a village, which was refused, 
but, as a matter of favour, with the consent of the 
talukdar, a decree was passed in their favour granting 
them a heritable and non-transferable lease at a rent 
which wés to leave a clear 124 per cent. profit to the 
lessees. The amount of rent was to be calculated on 
the gross assets and was liable to revision at the end 
of every ten years. It was stated in the judgment of 
the Commissioner who passed the decree that no new 
proprietary right was to accrue to the lessees owing 
to this concession of the lease, and it was further laid 
down that in default of payment of the rent fixed 
under the lease the Courts were at liberty to cancel 
the lease in accordance with the provisions of the 
law relating to Jeases held by persons having an 
under-proprietary tenure: 





Held, that the decree did not confér under-proprie- 
tary rights on the persons in whose favour it was 
made. 


The Revenue Law in the United Provinces contem- 
plates the partition of muhals in the occupation of 
persons holding settlement decree as heritable, non- 
transferable lessees and whose rent, though Hable to 
increment, was fixed by a Settlement Officer, 


+ 

Section 138, sub-section (4), of the U. P, Land 
Revenue Act, relates only to the case of the partition 
of talukdart mahals which is referred to more par- 
ticularly in sub-section (2). 


There is nothing in Chapter VII of the U. P. Land 
Revenue Act which would justify the conclusion 
that a Revenue Court can split up the joint and 
several liability of lessees holding as joint tenants 
without the consent.of the superior proprietor, 


A superior proprietor is not necessarily a party to 
partition proceedings taken under Chapter VIL of 
Act III of 190}, for the purpose of effecting a divi- 
sion amongst lessees holding a mahal the rent of 
which was fixed by the Settlement Officer, except in 
cases where the partition of a talukdari mahal is 

@ 
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carried out. © RUDRA PARTAP SINGH v, SIKANDAR 
Kuan, £0 O. C, 104 598 


— 8, 283 (k) —Jarisdiction of Civil Ceurt 392 


Ss, 233 (k), 107, 111—Partition papers record. 
ing certain lands as subject to mortgage—Suit for 
declaration that land is not subject to mortgage, 
maintainability of—Jurisdiction of Civil Courts, 

An entry in the revenue records made during 
partition proceedings to the effect that certain land is 
subject:to a mortgage. is no bar to the maintainability 
of a suit in the Civil Courts for a declaration that 
the persons entered in the revenue papers as mort- 
gagees have no mortgagee rights in the land. - 

Though a mortgagee may for fiscal purposes of the 
revenue law be treated as a pfoprietor, a question 
relating to mortgagee rights cannot be treated aga 
question of proprietary title. © BALWANT BINGH v. 
SARDAR SINGH, 20 O. C. 116 613 


—— 8, 288 (k)—Partition bu Revenue Court-— 
Partition of giove, trees and land— Bazar, claim for 
possession of ~Market and fair, partition-of income 
of-- Jurisdiction of Civil and Revenue Courts, 

A Civil Court has no jurisdiction to disturb a 
partition of grove land, trees as well as land, made: 
by a Revenue Court. a 

A claim to possession of a bazar, as distinct from 
the question of proprietary right in the land on 
which it stands, does not come within the bar of 
section 233 (k), U.P. Land Revenue Act, and can che 
entertained by a Civil Court notwithstanding a pre- 
vious decision in partition proceedings. 

Revenue Courts have authority to make a partition 
of the land of a mahal, but they would be exceedine 
their authority in making a partition of miscellaneous 
income, e.g., income derived from a market and fair, or 
of the buildings standing on the land. O Narpar x. 
Gur Parsuap, 20 0. C. 92 400 


UPPER BURMA CIVIL COURTS REGULATION 
(I or 1896), S. 12 (13) 3/2 


UPPER BURMA LAND ann REVENUE REGULA. 
TION (IIT or 1889), S. 53 (2) (ii), scope of—Juris. 
diction of Civil Courts in respect of State lands, whe. 
ther barred, 

Clause (iz) to sub-section (2) of section 63 of 
the Upper Burma Land and Revenue Regulation 
neither bars nor purports to bar the jurisdiction e 
of Civil Courts over claims to the ownership or 
possession of any State land, except in respect of 
such matters as the Local Government or a 
Revenue Officer is empowered by or under the Regn- 
lation to dispose of; and inasmuch as the Regulation 
does not empower Revenue Officers to dispose of 
claims, between private persons, to the ownership or 
possession of any State land more than one year 
after the date of the declaration by the Collector that 
the land is State land, and does not give any author. 
ity to the Financial Commissioner to make rules for 
deciding such claims, the jurisdiction of the Cif 
Courts is not barred and they are entitled and bound 
to take cognizance of such claims. U B Sonizar 
SHEOSHANKAR V. DELAWAR, 2 U. B. R, (1916), 151 








367 
ction of Civil Courts, 








S. 53 (2) (x)—Jur 
whether barred, 
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Clause (a) of sub-section (2) of section 53 of the 
Upper Bugna Land and Revenue Regulation must be 
read subject to the p&visions of sub-section (1) to 
that section. It does not bar the jurisdiction of 
Civil Courts to all claims to aright to fish, or con- 
nected with, or arising out of, the demarcation or 
disposal of any fishery, but only claims which the 
Local Government or a Revenue Officer is empowered 
by or under the Regulation to dispose of. 
Maune Huer v. Maunc Tun Hra, 2 U. B. R. (1916) 
136 408 


VENDOR ann PURCHASER — Contract. for sale Of im- 

moveable property —Marketable title -Recitals, value 
of. 4 -» ` 

In 1892 certain proper:y was mortgaged to two 
joint mortgagees. In 1913 the owners of the pro- 
perty contracted to sell it, and in order to prove 
that the ‘mortgage had been discharged, produced 
a certified copy of a registered release, dated 
September 1902, which was executed by one only 
of the mortgagees, but which recited that the 
other mortgagee was dead and that the exe- 
cutant was his sole heir and representative, 
and that the mortgage had been redeemed. No 
farther proof of the recitals was offered: 

Held, that the vendors had failed to deduce a 
marketable title to the property. 

Recitals ina deed are evidence only as against 
the parties to the deed andthose claiming through 
or under them. PC SaRinivaspas BavRiI «ù 


MEHERBAL 82 M. L. J. 175; 19 Bom. L. R. 151; 
(1917) M. W. N. 258; 21 M. L. T, 236; 21 C. W. N. 
627 
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WdAJIB-UL-ARZ, entry in, whether overrides Statute 
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mene —, évidentiary value of—Wajib-ul-arz, construc- 
tion of. 


A wajib-ul-arz is part of the Record of Taman, 
the entries in is must be deemed to be correct unti 


the contrary is proved. A IsnaR Din ve MUMTAZ, 


Husain KHAN 974 
WILL, construction of—Hindu testator 228 


WORDS AND PHRASES—“Malik” and. “milkiat,” 
meaning of, 

The word “malik” means literally one who holds 
“milk” or land. “Dfilkiat’ or “malikiat” implies 
something appertaining to a malik 

The word “malik”, being in common every day use 
in the country, cannot be converted by judicial deci- 
sions into a technical term of conveyancing. PAT 
SaSIMAN v, SIBNABAIN, 1 P. L. W., 374 755 
maeman “Praja,” meaning of, 

The word praja only means tenant, except in Cooch 
Behar and Cuttack, where it may mean a cultivator. 
Therefore, a lease created by what is called a 
prajagiri patta does not indicate that the interest 
granted by the patta is that of a cultivator. © Sec- 
RETARY OF State v GORBIND Prasan Barik, 21 C. W, 
N. 505 934 


—— — “Tarka,” meaning of 436 


WORKMAN’S BREACH or CONTRACT AOT (XIII 
oF 1869), S. 2—~Complaint after work has been com- 
pleted — Offence. < ° 
The provisions of the Workman's Breach of Con- 

tract Act do not apply toa case in which the work 

stipulated to be done has been completed. P Em- 

PEROR v. AMAR SINGH, S P. R. 1917 Cr; 18 Cr. L.J. 

488 328 
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